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United  States  9.  Moore ;  95  U.  S.,  700-768.  17, 516 

United  States  9.  Phllbrick;  U.  S..  52-60.  17 

United  States  9.  Pico ;  5  Wall.  ,536. ..  85 

United  States  9.  Pugh;  99  U.  S.,  265 516 

United  States  9.  San  Jacinto  Iron  Oo.; 

126  U.  S.,  278 661 

United  States  9.  Schurz;  102  U.  S.,  878..  880 
United  States  9.  Scott  Rhea;  8  li.  D.,  678.  106, 804 

United  States  9.  Sweeney;  11  L.D.,216.  82 
United  States  9.  Trinidad  Coal  Co. ;  187 

U.S.,  167-169 416 


United  States  9.  Ward;  4SFed.  Bap.,880. 
United  States  9.  Woodbury;  6 L.  D.,  806. 
United  States  9.  Woodbury  €t  al.;hlu 
D.,  804  ... . .         567 

Van  Brunt  9.  Hammon  et  aL;  9  I«.  D., 

661 668 

VandlToort,  Samuel  EL ;  7  L.  D.,  86 48, 885 

Vann9.  Wood;  llLi.D.,680 001 

Van  Wyck  9.  Knevals;  106  U.S.,  860-866.  180 

Vargason  9.  MoClellan;  6I1.D.,  829 804,468 

Vlctorien  9.  New  Orleans  Pacific  Rail- 
way Co.;  IOI4.D.,  687 ........ ..  156 

Voght^  John  P.  S.;  9  L.  D.,  114 422 

Wade  9.  Meier;  6  L.  D.,  808 884 

Wakefield  9.  Cutter  ^  a/.;  6  L.  D., 461 ...  424, 674 
Walcott  9.  Des  Moines  Co. ;  6  WalL,  681.        427 

Waldock,  John;  4Ii.D.,81.... 636 

Waldroff9.  Bottomly;  IOL.D.,188 106,123 

Walker,  WilUam  H.,  9.  Townsite  of  Lex- 
ington; 18L.D.,404 690 

Walters,  Amanda  J.,  «f  a/. ;  13  L.  D. ,  62 . .        231 

Ware  9.  Bishop;  2  L.  D.,  616 97 

Warthen  9.  Vance  0^  al. ;  11  L.  D.,  407 . ..        107 
Webb 9.  Loughrey  ei  al.;  9  L.  D..  440...  86, 197, 

439,544 

Weber,  Peter;  9  L.  D.,  160 .-.«...... 48, 115 

Weldon  9.  McLean;  6  L.D.,9 297 

Wells  9.  Hewett;  11 L.  D.,  166 «.        123 

Wenle  tt  al.  v.  Frost;  6  L.  D.,  175 503 

Westenhaver  9.  Doods ;  13  L.  D. ,  196 291 

Wheeler,L.H.;  IIL.D.,381 381,709 

White  9.  McGurk  €i  al.;  6  L.  D.,  268 128 

Whitmore  9.  Tufts ;  2  L.  D. ,  278. ..... .         172 

Wiley  9.  Raymond;  6L.D.,246. . 148,194 

Willamette  Valley  Wagon  Road  Co.  9. 

Morton;  IOL.D.,466 52,62 

Williams  9.  Glbbes;  20  How., 535 583 

Wills9.Bachman;  IIL.D.,256 374,418 

Winans  9.  ^msetal.;  4  L.  D.,  254 127 

Winona  and  St.  Peters  Rwy.  Oo.  9.  Bar- 
ney; 118U.  S.,  618 446 

Winona  and  St.  Peter  R.  R. Co.;  9  L.  D., 

649 561 

WinqYlst,Lars;  4L.D.,323 485 

Wisconsin  Central R.  R.  Co. ;  10  L.  D.,  68.         358 
Wisconsin  Central  R.  R.  C0.9.  Forsythe; 

48  Federal  Reporter,  867 858 

Wisconsin  R.  R.  Co.  9.  Price  Co. ;  188  U. 

S.,  496 68 

Wisconsin  Central  R.  R.  Oo.  9.  Price 

County;  188U.S.,496 189,235 

Wisconsin  9.  Wolf;  8L.  D.,666...... 842,737 

Wise  9.  Swisher;  IOL.D.,240 .. ...        132 

Witherspoon  9.  Duncan;  4  Wall.,  210 14,603 

Wolsey  9.  Chapman;  101 U.  S.,7S6  ......  427,607 

Worcester  9.  The  State  of  Georgia;  6 

Pet.,60r 376 

Wright  9.  Roseberry ;  121 U.  S.,  488. ..        ISO 

Wyok  9.  Kneyals;  106  U.  S.,  86(M)06.....        440 

Tates,MelTlnP.;  IIL.D.,666 .....       626 

Tates  9.  Glafcke ;  10  L.  D. ,  678 .  ..........       639 

Yosemlte  Valley;  15  WalL, 77 ........   82,171 


CASES   OVEHRULED,    ETC. 
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TA.BL^   OP  OVBRBUIiBD  AND  MODIFIED  CASES. 

[Prom  1  to  13  L.  D.,  inclusive.] 


Bailey.  John  W.,  ei<U.Cilu  D.,  886);  modified, 

6L.  D.,518. 
•Baker  o.  Hurst  (7  L.  D.,  497) ;  overmled,  8  L. 

D.,  110. 
Barlow,  S.  L.  M.  (5  L.  D.,  006) ;  modifled  6  L.  D., 

518. 
Bartcli  V.  Kennedy  (8  Li.  D.,  437) ;  modifled  6 1$. 

D..  217. 
Blvins  «.  SheUey  (2  L.  D.,282);  modifled,  4  L. 

D..  583. 
Blenkner  v.  Sloggy  (2  L.  D.,  287) ;  modifled.  6  L. 

D.,  217. 
Bosch.  Gottlieb  (8  Ii.  D.,  45) ;  overruled,  18  L. 

D.,42. 
Lox  V.  Ulsteln  (8  L.  D.,  143);  modifled,  6  L.  D., 

217. 
Btmdy  «.  Livingston  (1  L.  D.,  162);  overruled, 

6  L.  D.,  284. 
Burkholder  v.  Skagen  (4  L.  D.,  186) ;  overmled, 

9  L.  D..  153. 
Buttery  9.  Sprout  (2  Li.  D.,  293) ;  overruled,  5  Ii. 

D.,  591. 
Central  Paclflc  B.  R.  Co.  •.  Orr  (2  K  D.,  525) ; 

overruled,  11  L.  D.,  446. 
Chxistofferson,  Peter  (3  L.  D.,  829);  modifled,  6 

L.  D.,  284,  «S4. 
Colorado.  State  of  <7  L.  D.,  480);  overruled,  0 

L.  D..  406. 
Cornell  v.  Chilton  (1  Ii.  D.,  163) ;  overruled,  6  L. 

D.,483. 
Devoe,  Lizzie  A:  (6  L.  D.,  4) ;  modifled,  5  L.  D., 

429. 
Dndymott  v.  Kansas  Pacific  R.  R.  Oo.  (6  O.  L. 

C,  68) ;  overruled,  1  L.  D.,  846. 
•Elliott  9.  Ryan  (7  L.  D.,  322) ;  overruled,  8  L. 

D.,  lia 
Epley  V.  Trick  (8  L.  D.,  110) ;  overruled,  8  L.  D., 

353. 
Ewlng  V.  Rickard  (1 L.  D.,  146) ;  overruled,  6  L. 

D.,483. 
Pish,  Mary  (10  L.  D.,  606);  modifled,  18  L.  D., 

511. 
Florida  Rwy.  and  Navigation  Co.  v.  Miller  (3 

L.  D.,  324);  modifled  (6L.  D.,716);  overruled, 

9L.  D.,2J7. 
Forgeot,  Margaret  (7  L.  D.,  280);  overruled,  10 

L.  D.,  629. 
Freeman  v.  Texas  Paclflc  R.  R.  Co.  (2  L.  D. 

559^;  overruled,  7  L.  D.,  18 
Galllher,  Maria  (8  a  L.  O.,  57) ;  overruled,  1  L. 

D.,  57. 
Garrett,  Joshua  (2  C.  L.  O.,  1006) ;  overruled,  6. 

L,  D.,  1S8. 
Gates  v.  California  and  Oregon  R.  R.  Co.  (5C. 

L.O.,  150);  overruled,  1  L.  D.,  336. 

Gohrman  f>.  Ford  (8  C.  L.  O.,  6) ;  overruled,  4  L. 
D.,S60. 

Hlckey,  M.  A.  and  Edward  (3  L.  D.,  83);  modi- 
fied, 5  L.  D.,  256. 

HoUand,  G.  W.  (6  L.  D.,  20) ;  overruled.  6L.  D., 
639,  and  12  L.  D.,  436. 


Hooper,  Henry  (6  L.  D.,  684) ;  modifled,  9  L.  D., 

86.284. 
Jones,  James  A.  (3  L.  D.,  176) ;  overruled,  8  L, 

D.,448. 
Knlskem  v.  Hastings  and  Dakota  Rwy.  Co.  (6 

C.  L.  O.,  50) ;  overruled,  1  L.  D.,  962. 
LIndberg.AnnaO.  (3L.  D.,96);  modifled, 4 L.D., 

299. 

Llnderman  v.  Wait  (6  L.  D.,  689);  overruled,  13 

L.D.,459. 
Louisiana,  State  of  (8  L.  D.,  126) ;  modifled,  on 

review,  9  L  D.,  157. 
Lynch,  Patrick  (7  L.  D.,  83) ;  overruled.  13 L.  D., 

713. 

Maughan,  George  W.  (1  L.  D.,  26) ;  overruled,  7 
L.  D.,  94. 

Meyer.Peter  (6L.  D., 639) ;  modifled,  12 L.  D.,436. 
Morgan  v.  Craig  (IOC.  L.  O.,  234) ;  oven'uled,  5  L. 

D.,303. 
Northern  Pacific  R.  R  Co. «.  Yantls  (8  L.  D..  58) ; 

overruled.  12  L.  D.,  127. 
Nyman  v.  St.  Paul,  Idinneapolis  and  Manitoba 

Rwy.  Co.  (5  L.  D.,  896) ;  overruled,  6  L.  D. .  750. 
Papina  v.  Alderson  (1  B.L.P.,  91);  modifled,  5 

L.  D.,  266. 
Patterson,  Charles  B.  (3  L.  D.,  260):  modified,  6 

L.  D.,  284,  624. 

Phelps,  W.  L.  (8  C.  L.  O.,  139) ;  overruled,  2  L.  D., 
854. 

Popple,  James  (12  L.  D.,  438) ;  overruled,  13  L. 
D.,  588. 

Rancho,  Alisal  (1  L.  D.,  173) :  overruled,  5  L.  D., 
320. 

♦  Reed  v.  Bufllngton  (7  L.  D.,  154) ;  overruled,  8 

L.D.,  110. 
Rico  Townsite  (1  L.  D.,  566) ;  modified,  5  L.  D., 

256. 

Robinson,  Stella  G.  (12  L.  D.,  443) ;  overruled,  13 

L.  D.,  1. 
Rogers  v.  AtlanUo  and  Pacific  R  R  Co.  (6  L.  D., 

585) ;  overruled,  8  L.  D.,  165. 
•Rogers  v.  Lukens  (6  L.  D.,  Ill ) ;  overruled,  8 L. 

D.,  110. 
St.  Paul,  Minneapolis,  and  Manitoba  Rwy.  Co. 

(8  L.  D.,  255);  modified,  13  L.  D.,  354. 
Sayles,  Henfy  P.  (2  L.  D.,  88) ;  modifled, 6  L.  D., 

797. 
Serrano  v.  Southern  Paclflc  R.  R.  Co.  (6  C.  L.  O., 

98) ;  overruled,  1  L.  D.,  380. 
Shineberger,  Joseph  (8  L.  D.,  281);  overruled,  9 

L.  D.,  202. 
Slpchen  v.  Ross  (1  L.  D.,  684) ;  modified,  4  L.  D., 

152. 
Spencer,  James  (6  L.  D.,  217) ;  modifled,  6  L.  D., 

772,  and  8  L.  D.,  467. 
State  of  California  v.  Pierce  (8  C.  L.  O.,  118); 

modified,  2  L.  D.,  854. 
Sweeten  v.  Stevenson  (3  L.  D.,  249) ;  overruled, 

8  L.  D.,  248. 
Taylor  v.  Yates  et  al.  (8  L.  D.,  279) ;  reversed  on 


review,  10  L.  D.,242. 
•The  cases  marked  with  a  star  are  now  authority.    See  Hessong  v.  Burgan,  0  L.  D.,  153. 
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Traugh v.  Ernst  (2  L.  D.,  212) ;  overruled,  3  L.D., 

248. 
Tripp  V.  Stewart  (7  C.  L.  O.,  39) ;  modified,  6  L. 

D.,  795. 
Tapper  v.  Schwars  (2Ii.  D.,  623) ;  overruled,  6  L. 

D.,623. 
Turner  v.  Lang  (l  C.  L.  O,.  51) ;  modified,  5  L.D., 

256. 


Watson,  Thomas  E.  (4  L.  D.,  160) ;  modified,  6  L. 
D.,  71. 

Weber,  Peter  (7  L.  D.,  476) ;  overruled  on  re- 
view, 9  L.  D.,  160. 

Wllkins,  Benjamin  C.  (2  L.  D.,  128) ;  modified.  6 
L.  D.,  797. 

WiUingbeck,  Cbrlstlan  P.  (3  L.  D.,  883);  modi- 
fled,  5  L.  D..  406. 


TABIiB  OF  CIRCUIiARS  AND  INSTRUCTIONS. 


December  30, 1880.— Ontonagon  railroad 
lands 

May  5,1891.— Timber  cutting 

April  21,  1891.— Confirmation  of  entries 

under  section  7,  act  of  March  8, 1891 . . . 
July  1, 1S91.— Instructions  under  section 

7,  act  of  March  8,  1891 


Page. 

4S8 

149 

416 


July  16, 1891.— Patent  on  desert  entry... 
September  14, 1801.— Delivery  of  patent. 

September  19, 1891.— Swamp  land 

December  8, 1891.— Maximum  rates  for 

survey 

December  16,   1891.— Survey    instruo- 

tlons 


49 
406 
301 

642 

710 


CIRCUIiARS  AND  INSTRUCTIONS ;  CITED,  MODIFIED,  AND 

REVOKED. 


April  6, 1874.— Timber  culture  entry ;  1 
C.  L.O.,  28 610 

May  17, 1877.— Soldiers'  additional  home- 
stead: IC.L.L.,478 485 

October  29, 1881.— Mining  claim,  publica- 
tion          720 

July  19, 1883.— Illegal  inclosure;  1  L.D., 
684 708 

May  31,  1884.— Indian  occupancy;  8  L. 
D.,371 80B 

June  24, 1885.— Survey;  3  L.  D.,  599 466 

August  4, 1835.— Indemnity  selections;  4 
L..  D..  190 686 

Novembers,  1886.— O^own-site entry;  5L. 
D.,  265 5 

December  18,  1886.— Swamp  land;  5  L. 
D.,  279 847 

March 23, 1887.— School  indemnity;  6  L. 
D.,696 728 

June  27, 1887.— Relinquishment  of  desert 
entry;  5L.  D.,  708 680 

August  18, 1887.— Application  to  enter . .        67() 

October  26,  1887.— Indian  occupancy;  6 
L.  D.,  341 870,56 


no 


January  18,  1888.— Right  of  way;  12  L. 

D.,  423 

December  3,  1889.— Desert  entry;  0  L. 

D.,  672 22 

June  18, 1890.— Townsites  in  OkliAoma; 

lOL.  D.,666 : 264,268 

JulylS,  1890.— Oklahoma  townslte;  11 L. 

D.,68 TOO 

January  17, 1891.— Motion  to  dismiss;  12 

L.  D.,64 178 

April  8, 1891.— Rule  under  section  7,  act 

of  March  8, 1891;  12  L.  D.,  308 ill 

April  17, 1891.— Right  of  way;  12  L.  D., 

429 110,288 

April  22, 1891.— School  indemnity;  12  L. 

D.,  400 881 

May  15, 1891.— Forest  reservation;  12  L. 

D.,  499 54 

May  8, 1891.— Confirmation  of  entry;  12 

L.  D.,  450 1,40,420,556,688,631 

June  3>  1891.— Alaskan  lands;  12  L.  D., 

E83 606 

July  1, 1891.— Confirmation  of  entry;  18 

L.  D.,  1 40,94,420,535 


ACTS  OF  CONGRESS  CITED  AND  CONSTRUED. 


May  18,  1776  (1  Stat.,  464),  riparian  own- 
ership         726 

March  23, 1804  (2  Stat.,  274),  Virginia 
military  warrant SS5 

March  2,  1807  (2  Stat.,  424),  Virginia 
military  warrant 585 

April  25,  1812  (2  Stat.,  715),  estabUsh- 
ment  of  General  Land  Ofttce 13 

August  29,  1821  (7  Stat.,  218)  Indian 
treaty 514 

May  20, 1826  (4  Stat.,  170),  school  land....  880,709 

October  23,  1826  (7  Stat.,  300),  Indian 
treaty 514 

May  29.  1830  (4  Stat.,  420),  pre-emption.         631 

July  4,  1836  (5  Stat.,  107),  reorganization 
of  Liaud  Office 13 


September  4,  1841  (5  Stat.,  456),  sec.  12, 
pre-emption 16 

March  8,'' 1849  (9  Stat.,; 895), organization 
of  Interior  Department 13 

September  28, 1850  (9  Stat.,  519),  swamp- 
land act 841 

ikLarch  3, 1851  (9  Stat.,  631),  sec  18,  sur- 
vey of  private  claims 894 

February  9,  1853  (10  Stat.,  156),  R.  R. 
grant  to  Arkansas 560 

March  2,  1853  (10  Stat.,  172),  territorial 
act,  Washington 880,882 

May  10,  1854  (10  Stat..  1053),  Shawnee 
treaty 511 

July  17,  1854  (10  Stat.,  805),  donation 
claims 61 


ACTS  OF   CONGRESS   CITED   AND   CONSTRUED. 
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SeptemtMrao.  1864  (10Stat.,1100).lTidiaii 

treaty 9n 

February  22, 1866  (10  Stat.,  11«6)  IxuUan 

treaty 230 

June  3, 1866  (11  Stat.,  21),  Wisconsin  B. 

R.  grant 466 

March  3, 1857  (11  SUt.,  186),  Mtam.  K.  B. 

grants 840,868,440 

March  8, 1867  (11  Stat.,  261),  swamp  land        846 
February  26,  1660  (11  Stat.,  886),  school 

land 878.700,720 

March  8,  1860  (11  Stat.,  480),   sec.  11, 

Shawnee  land 611 

March  12,  1860   (12  Stat.,  8),   Oregon 

swamp  grant 841,844 

June  14,  1800  (12  SUt,  83), sec.  8,  surrey 

of  private  claims 204 

June  21, 1800  (12  Stat.,  72),  private  claims  621^  646 
May  20,  1862  (12  Stot.,  382),  homestead 

act 615 

May  80,  1862  (12  Stat.,  409),  survey  of 

private  claims 204 

June  2,  1862  (12  Stat.,  410),  survey  of 

private  claims 286 

July  1 ,  1862  ( 12  Stat. ,  480) ,  Union  Padflc  627 
July  2, 1862  (12  Stat.,  480),  sec.  14,  Sionz 

City  and  Pacific  R.  R 188 

July  2,  1862  (12  Stat.,  G03),  California 

University  lands 671 

July  12, 1802  (12  Stat.,  624),  ICinn.  R.  R. 

grants 840,868 

March  10,  1868  (12  Stat.,  1240),  Indian 

treaty 280 

April  8, 1864  (18  Stat.,  80),  Indian  reser- 
vations         784 

May  6,  1864  (13  Stat..  64),  St.  Paul  and 

DuluthR.  R.gnrant 281 

May  12, 1864  (13  Stat., 72), sec.  7,  St.  Paul 

and  Sioux  Oity  grant 840 

July  1, 1864  (13  Stat.,  832).  private  claims  296 
July  1, 1864  (18 Stat.,  835),  school  land..  720 
July  2, 1864  (13  Stat.,  856),  Union  Padflc.  627 
July  2, 1864  (13  Stat.,  366),  sec  17,  Sioux 

City  and  Pacific  R.  R 188 

July  2, 1864  (18  Stat.,  865),  Northern  Pa- 
cific grant 232 

March  3, 1865  (18  Stat.,  626), Minn.  R.  R. 

grants 348,868,440 

March  20,  1866  (13  Stat.,  603),  Indian 

treaty 230 

Jaly  4. 1866  (14  Stat.,  87),  Hastings  and 

Dakotagrant 441 

July  5, 1866  (14  Stat.,  89),  wagon  road 

grant 51,61 

July  23. 1866  (14  Stat., 218), sec.  7,  private 

claims 448 

July  25, 1866  (14  Stat.,  236), M.,  K.  and  T. 

railroad  grant 168 

July  26, 1866  (14  Stat.,  388),  R.  R.  grant 

to  Arkansas 660 

July  27. 1866  (14  Stat.,  292),  Atlantic  and 
Pac.  R.  R.  grant 873 

March  2, 1867  (14 Stat.,  541 ) ,  townslte ....         406 

April  29, 1868  (15  Stat.,  635) ,  Sioux  Indian 
lands 307 

June  6, 1868  (15  Stat.,  68),  California  Uni- 
versity lands 571 


Page. 
February  18, 1871  (16  Stat.,  416).  Virginia 

military  warrant 685 

February  18, 1871  (16  Stat.,  416),  survey 

of  privateclaim 296 

March  3, 1871  (16  Stat. ,  073) ,  Texas  Pacific 

grant 605 

sec.  21 666 

March  8, 1871  (16 Stat.,  879) .  New  Orleans 

and  Baton  Rouge  R.R 167 

March  3, 1871  (16  Stat.,  S61).  California 

university  lands 570 

March  3, 1871  (416  Stat.,  588),  Minn.  R.  R. 

grants 340,868,447 

May  10,1872(17Stat.,91),miningclaims.        870 
May  23, 18r2  (17  Stat.,  150),  Pottawatomie 

Indian  lands 187,812,814,818 

March  3,  1878  (17  Stat.,  605),  Umber  cul- 
ture          600 

March  3, 1873  (17  Stat.,  607),  coal  land. ..         414 
March  13, 1874  (18  Stat.,  21),  timber  cul- 
ture  500,690 

June  22,  1874  (18  Stat.,  104),  relinquish- 
ment of  R.  R.  land 665 

June  22, 1874  (18  Stat.,  208),  Minn.  R.  R. 

grants 848,853 

March  3,  1876  (18  Stat.,,  843),  survey  of 

lyrivate  claims 205 

March  3, 1875  ( 18  Stat. ,  474) ,  Colorado  act.        729 
March  8,  1875  (18  Stat.,  482),  right  of 

way 18, 47,  lia  111,140,464,661 

April  21, 1876  (10  Stat.,  86),  sec.  1,  entries 

on  railroad 

land 187 

sec.  8 665 

July  31,  1876  (10  Stat.,  121),  survey  of 

prtvateclaims 296 

August  15i  1876  (19  Stat.,  206),  Otoe  and 

Missouria  land 80 
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DECISIONS 

BBLATIl^O  TO 

THE   PUBLIC   LA-ISTDS. 


PBOCEBBINOS  BT  THB  GOVBRy^TESTr— ACT,  OF  MARCH  8,  1801,    SEC- 
TION T. 

Instructions. 

In  aU  oaaes  where  proceed! Dgs  by  the  governmeiU  have  beeD,  or  aball  be,  began 
agalnat  an  entry  within  two  years  from  the  date  of  the  fiaai  oertiftoate,  said  entry 
will  be  held  to  have  been  taken  out  of  the  confirmatory  operation  of  eeotioa  7, 
aetof  liarchS,  IfiOl. 

The  word  "prooeedings"  as  naed  herein,  and  in  the  oironlar  of  May  8, 1891,  will  be 
coostroed  to  inolnde  any  action,  order,  or  Judgment,  had  or  made  in  the  Qeneral 
Land  Offloe,  canceling  an  entry,  holding  it  for  cancellation,  or  which  requires 
something  more  to  be  done  by  the  entryman  to  duly  complete  and  perfect  his 
entry,  without  which  the  entry  would  necessarily  be  canceled. 

The  case  of  Stella  O.  Robinson,  12  L.  D.,  44S,  orerraled. 

Secretary  Noble  to  the  OommUeioner  of  the  General  Land  Office.  July  1, 

1891. 

I  am  in  receipt  of  year  letter  of  the  7th  inst.,  traDsmitting  <<  proponed 
decisions  in  two  cases  "  (not  signed)  and  requesting  instructions  <<  how 
to  proceed.'^ 

In  one  of  the  cases,  that  of  Benjamin  Crawford,  involving  land  in 
the  Huron  diatrioty  South  Dakota,  it  appears  that  claimant,  on  April  6, 
1885,  commuted  his  homestead,  made  December  11, 1883,  to  cash  entry; 
that  on  July  9, 1886,  your  office  held  the  certifleate  for  cancellation  oa 
the  ground  that  claimant  had  failed  to  show  compliance  with  law ;  that 
appeal  was  taken,  and  on  August  7, 1888,  the  Department  modified  said 
decision  and  allowed  claimant  to  submit  new  proof  within  the  life  time 
of  the  entry;  that  notice  thereof  was  sent  to  claimant,  who  has  failed, 
in  any  manner,  to  respond.  You  propose  to  pass  the  entry  to  patent 
under  section  seven  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 

In  the  other  case,  that  of  Cora  B.  Vineyard,  involving  land  in  the 
Huron  district,  North  Dakota,  it  appears  that  claimant  commuted  her 
homestead  to  cash  entry  on  February  21, 1885 ;  that  on  ^November  7, 
1885,  your  office  held  the  saine  for  cancellation,  for  the  reason  that  the 
proof  did  not  show  good  faith  in  the  matter  of  residence  and  cultiva- 
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tion ;  that  by  letter  of  June  8, 1887,  your  oflBce  "  adhered  to  the  former 
decision  except  that  the  cash  certificate  and  orlgiaal  entry  were  sas- 
pended  instead  of  being  held  for  cancellation ;  "  that  appeal  was  taken, 
and  on  October  16, 1888,  the  Department  affirmed  the  latter  decision 
and  required  new  proof,  and  on  June  7, 1890,  denied  a  motion  for  review, 
and  tliat  claimant  has  failed  to  comply  with  the  requirements  of  your 
office.    You  propose  to  pass  this  entry  also  to  patent  under  said  act. 

You  desire  to  know,  in  view  of  the  decisions  requiring  further  proof 
and  of  the  passage  of  said  act  of  March  3,  whether  such  cases  shall  be 
passed  to  patent  thereunder,  without  further  showing  by  the  claimants 
as  to  their  compliance  with  law. 

I  do  not  deem  itadv^isable  to  indicate  what  action  should  be  taken  in 
the  cases  submitted,  but  will  embody  in  this  paper  my  views  of  the 
general  question,  leaving  to  you  the  application  of  the  law  in  partioalar 
cases. 

The  proviso  to  said  section  provides : 

That  after  the  lapae  of  two  years  from  the  date  of  the  IssaaAoe  of  the  reoetver's 
receipt  upon  the  final  entry  of  any  tract  of  land  nnder  the  homestead,  timber-cnltare, 
desert-land,  or  preemption  laws,  or  nnder  this  act,  and  when  there  shall  be  no  pend- 
ing contest  or  protest  against  the  valid  ity  of  such  entry,  the  entryman  shall  be 
entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same  shall  be  iasaed 
to  him ;  bnt  this  proviso  shall  not  be  cunstr  ned  to  require  the  delay  of  two  years  firom 
the  date  of  said  entry  before  the  issning  of  a  patent  therefor. 

In  considering  the  instructions  to  the  chiefs  of  division  of  your  office, 
nnder  said  section  7, 1  had  occasion  to  consider  the  scope  of  the  pro viso 
thereto,  and  the  conclusions  I  then  reached  are  expressed  in  the  instrao- 
tions  as  finally  issued,  in  the  following  words: 

Under  the  proviso  to  said  section  7,  after  the  lapse  of  two  years  from  the  date  of 
the  issuance  of  the  receiver's  receipt  npon  the  final  entry  of  any  tract  of  land  nnder 
the  laws  mentioned,  when  there  are  no  proceedings  initiated  within  that  time  by  the 
government  or  individuals,  the  entryman  shall  be  entitled  to  patent ;  bnt  all  "  con- 
tests" and  ''  protests"  against  any  entries  of  the  classes  mentioned  which  were  pend* 
ing  at  the  date  of  the  passage  of  said  act  are  excepted  from  this  rnle  and  will  be 
considered  and  disposed  of  as  if  said  section  had  not  been  passed Noth- 
ing herein  contained  shall  be  oonstraed  as  to  prevent  the  government  from  completing 
proceedings  initiated  by  it  within  two  years  after  the  issnauoe  of  the  receiver's 
receipt. 

The  question  presented  is,  what  action  on  the  part  of  the  government 
will  amount  to  the  initiation  of  such  proceedings? 

Owing  to  the  great  number  of  cases  awaiting  adjudication,  a  case  on 
appeal  from  your  ofiQce  cannot  be  reached  in  regular  order  by  the  De- 
partment, for  decision,  within  two  years  from  the  date  of  certificate. 
This  state  of  affairs  has  existed  for  many  years,  and  appears  plainly 
from  the  published  rex>orts  of  the  Department.  If  then,  all  such  final 
certificates  that  have  stood  for  two  years  before  they  are  reached  for 
decision  by  the  Department,  are  confirmed  by  said  proviso,  notwith- 
standing adverse  action  by  your  office,  it  follows  that  your  office  is  ousted 
of  its  ordinary  jurisdiction  to  determine  whether  claimants  have  com- 
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plied  with  the  law.  For  if  entries  on  appeal  are  confirmed  because  of 
necessary  delay,  the  action  of  yoar  office  will  go  for  naught,  notwith- 
standing you  have  fonnd  fraud  on  the  part  of  claimants,  or  a  failure  to 
comply  with  the  law.  It  will  only  be  necessary  to  take  an  appeal  and 
await  the  lapse  of  time.  And  this  evil  will  be  a  continuing  one,  and  in 
the  present  state  of  the  working  force,  insurmountable. 

From  1812  the  Gommissioner  of  the  General  Laud  Office  has  been 
specially  charged  with  the  administration  of  the  laud  laws,  (2  iStat., 
716;  4  Stat.,  107).    Section  453  of  the  Bevised  Statutes  provides  that: 

The  Commissioner  of  the  General  Land  Office  shall  perform,  under  the  direction  of 
the  Secretary  of  the  Interior,  all  execative  duties  app  ertaining  to  the  saryeying  and 
sale  of  the  public  lands  of  the  United  States,  or  in  anywise  respecting  such  publio 
lands,  and,  also,  such  as  relate  to  private  claims  of  Und,  and  the  issuing  of  patents 
for  all  grants  of  land  under  the  authority  of  the  government. 

In  my  judgment  it  was  not  the  intention  of  the  act,  to  oust  the  Com- 
missioner of  all  practical  jurisdiction  of  those  matters  which,  from  the 
beginning,  he  was  specially  authorized  by  statute  to  superintend,  and 
to  confirm  all  entries  after  two  years  from  final  receipt,  without  regard 
to  their  status :  nor  to  confirm  entries  made  without  authority  of  law 
and  which  could  not  have  been  allowed  under  the  law  as  it  existed 
at  the  passage  of  the  act  of  1891 ;  and  certainly  not  to  confirm  former 
entries  standing  nnder  judgment  of  cancellation,  unappealed  from. 
(James  Boss,  12  L.  D.,  446.)  It  simply  declares  that  after  the  lapse  of 
two  years  the  government  can  not  begin  proceedings  to  set  aside  the 
action  of  the  register  and  receiver  in  allowing  an  entry. 

You  will,  therefore  approve  for  patent  all  entries  against  which  no 
proceedings  were  begun  within  the  period  of  two  years  from  the  date  of 
the  final  certificate,  but  where  proceedings  have  been,  or  shall  be,  begun 
within  the  specified  period,  the  entry  will  be  held  to  have  been  taken 
oat  of  the  operation  of  this  statute,  and  such  oases  will  proceed  to  final 
jodgment  as  heretofore* 

The  word  ^*  proceedings,"  as  used  herein  and  in  the  circular  of  May 
8, 1891  (12  L.  D.,  450),  will  be  construed  as  including  any  action,  order 
or  judgment  had  or  made  in  your  office  canceling  an  entry,  holding  it 
for  cancellation,  or  which  requires  something  more  to  be  done  by  the 
entrymkn  to  duly  complete  and  perfect  his  entry,  and  without  which 
the  entry  would  necessarily  be  canceled. 

Every  suspended  entry,  where  the  entryman  has  not  been  duly  notl* 
fied  thereof,  and  required  to  furnish  proof  necessary  to  complete  the 
entry  within  two  years  from  the  date  of  the  final  receipt,  will  be  re- 
leased from  suspension  and  adjudicated  under  the  foregoing  rules. 

The  case  of  Stella  G.  Robinson  (12  L.  D.,  443),  and  all  other  cases  in 
conflict  with  the  views  herein  expressed,  are  hereby  overruled. 
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TOWXSITB  ENTBY—PRACnCB— APPEAL, 

Town  op  Jennings  v.  MoFarlain. 

An  entry  of  a  townsite  by  an  incorporated  town  mnst  be  made  by  the  corporate 
antfaoritieh  thereof,  through  the  mayor,  or  other  principal  officer,  dnly  authorized 
to  take  saoh  action,  and  the  official  character  and  authority  of  the  officer  making 
such  entry  must  be  duly  shown. 

The  Department  will  not  consider  an  appeal  in  the  absence  of  notice  to  the  opposite 
party,  and  due  proof  thereof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  1, 1891. 

I  have  considered  the  case  of  the  town  of  Jennings  v.  Andrew  D, 
McFariain,  on  appeal  of  the  said  town  from  the  decision  of  your  office 
of  February  6, 1890,  rejecting  the  application  made  through  its  mayor, 
Jolin  H.  Roberts,  to  enter  the  S.  J  of  the  SB.  i  of  Sec.  34,  T.  9  S.,  K.  3  W., 
New  Orleans  land  district,  Louisiana,  under  section  2387  of  the  Revised 
Statutes,  in  trust  for  the  use  and  benefit  of  the  occupants  thereof,  accord- 
ing to  their  respective  interests ;  and  to  contest  the  location  of  the  same 
laud  made  by  Andrew  D.  McFarlain,  January  3,  1885,  with  Louisiana 
school  indemnity  warrant  '^o.  3957.  The  application  of  the  town  to 
enter  this  land  was  made  July  17, 18S9,  and  its  affidavit  to  contest  the 
location  of  McFarlain  was  filed  in  August  of  the  same  year. 

This  affidavit  alleged  that  McFarlain  was  not  entitled  to  take  said 
land,  because  it  had  been  and  is  within  the  corporate  limits  of  the  town 
of  Jennings,  and  is  divided  into  town  lots  occupied  by  people  living 
thereon.  But  its  application  was  rejected  by  the  local  officers  because 
it  failed  to  show  the  official  character  of  Roberts,  who  claimed  to  be  the 
Mayor  of  the  town,  and  also,  failed  to  show  that  Roberts  was  authorized 
by  **  the  corporate  authorities  of  said  town  to  act  in  this  matter,"  and 
further  because  the  affidavit  of  contest  failed  to  allege  or  show  that  the 
land  in  contest  at  the  date  of  McFarlain's  location  of  the  same  was  with- 
in the  corporate  limits  of  the  town  or  was  then  occupied  for  municipal 
pur[)08es,  or  that  the  town  had  any  priority  of  right  to  the  land  over 
McFarlain.  From  this  ruling  of  the  local  officers  the  town,  through  its 
attorney,  appealed. 

Your  office,  before  rendering  its  decision,  directed  the  register  and 
receiver  at  New  Orleans  to  notify  Mr.  Elms,  the  attorney  of  the  town, 
of  the  omissions  in  the  affidavit  of  contest  and  application  to  enter  the 
laud,  but,  if  such  omission  should  be  supplied,  and  the  affidavit  of  con- 
test amended,  so  as  to  allege  or  show  that  Mr.  Roberts  was  the  official 
Mayor  of  the  town,  duly  authorized  by  its  corporate  authorities  to  rep- 
resent the  Said  town  in  its  application  to  enter  this  laud,  and  should 
further  allege  or  show  that  the  town  had  a  prior  right  to  this  land  at 
the  time  of  McFarlain's  location  of  the  same,  that  a  hearing  should  be 
ordered  to  determiue  the  facts  of  the  case. 
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This  notice,  in  substance,  was  served  on  Mr.  Elms,  the  attorney  for 
tlie  town,  September  21, 1889.  Bat  he  neglected  or  refused  to  give  it 
attention. 

On  the  8th  of  October,  1889,  Andrew  D.  McFarlain  made  and  filed  an 
affidavit  in  which  he  alleged  that  at  the  date  of  his  location  of  this 
laud  the  said  land  was  wholly  unoccupied,  and  therefore  urged  that  the 
matter  of  his  location  be  adjusted. 

On  receiving  this  communication  from  McFarlain,  yonr  office  again 
directed  the  local  officers  at  New  Orleans  to  notify  Mr.  Elms,  the  attorney 
for  the  town,  that  the  amendments  beiore  called  for  must  be  filed,  if  at 
all,  within  sixty  days  from  the  receipt  of  the  original  notice  above  men- 
tioned. On  the  25th  of  October,  1889,  the  certified  copy  of  a  cominis* 
sion,  showing  that  John  H.  Roberts  had  been  duly  elected  Mayor 
of  the  town  of  Jennings  and  was  then  acting  in  his  official  capacity, 
was  duty  filed, -but  it  failed  to  show  that  he,  the  said  Roberts,  was 
authorized  by  the  corporate  authorities  of  the  town  to  make  application 
to  enter  this  land  or  contest  the  right  of  McFarlain  to  the  same.  No 
amendment  or  change  was  made  in  the  affidavit  of  contest,  and,  there- 
upon, yonr  office,  February  6, 1890,  considered  the  appeal  and  affirmed 
the  action  of  the  local  officers. 

The  said  town,  through  its  attorney,  has  appealed  to  this  Department, 
and  in  its  appeal  expresses  the  belief  that  it  would  be  able  to  show 
that  the  land,  or  a  portion  of  it,  had  been  already  laid  out  into  town 
lots  and  was  actually  inhabited  by  people  holding  under  McFarlain, 
prior  to  the  date  of  his,  McFarlain's,  location  under  the  school  war- 
rant. 

-  This  statement,  if  conceded  as  alleged,  would  not  establish  a  priority 
of  right  to  the  laiul  in  the  town ;  but  a  copy  of  this  appeal,  with  its 
specifications  of  error  and  arguments,  has  not  been  properly  served, 
according  to  the  Rules  of  Practice,  on  the  opposing  party.  The  attor- 
ney for  said  town  was  advised  of  this  omission,  and  on  the  28th  of 
April,  1800,  filed  an  affidavit  in  which  he  averred  that  ou  that  day  he 
mailed  to  A.  D.  McFarlain,  by  registered  letter,  a  copy  of  the  said 
ap|)ea],  specifications  of  error  and  arguments.  This  notice  is  not  in 
accordance  with  the  96th  rule  of  practice,  which  provides  <<  that  the 
proof  of  service  by  registered  letter  shall  be  the  affidavit  of  the  persou 
mailing  the  letter,  attached  to  a  copy  of  the  post  office  receipt."  The 
latter  part  of  the  rule  was  not  observed,  and  there  is  no  evidence  that 
a  copy  of  the  appeal  papers  reached  the  opposing  party. 

The  circular  of  the  Department,  approved  November  5, 1886  (5  L.  D., 
265),  relative  to  the  manner  of  acquiring  towusites  ou  public  lauds, 
provides  that  '^  if  the  town  is  incorporated,  the  entry  must  be  made  by 
the  corporate  authorities  thereof,  through  the  mayor  or  other  principal 
officer  duly  authorized  so  to  do,''  and  the  official  character  and  authority 
of  the  officer  making  the  entry  must  be  shown. 

As  these  provisions  have  not  been  observed,  and,  as  the  appeal  is 
defective,  it  Is  hereby  dismissed,  and  the  decision  of  your  office  affirmed. 
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HOMESTEAD  ENTBT-ACT  OF  MABCH  3,  I88I9  SECTION  7. 

Albert  A.  Bosley. 

A  homeRtearl  entry  allowed  under  a  defective  notice  of  intention  to  snbniit  final  proof, 
is  witbiu  the  contirniatory  operation  of  section  7,  act  of  March  3,  1^91,  ^here  do 
proceedings  against  the  same  are  initiated  by  the  government  within  two  years 
from  the  issuance  of  the  final  receipt,  and  there  is  no  adverse  claim,  pending  con- 
test, or  protest  against  said  entry. 

The  expiration  of  the  statutory  life  of  an  entry  does  not  exclude  the  same  from  the 
confirmatory  effect  of  the  section  aforesaid. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  1, 1891. 

On  November  11, 1882,  Albert  A.  Bosley  made  homestead  entry  of 
the  NE.  i,  Sec.  35,  T.  113  N.,  R.  67  W.,  Huron,  Dakota. 

He  made  commutation  proof  thereon  October  23,  1883,  and  on  No- 
vember 6, 1883,  final  certificate  and  receipt  for  the  money  in  payment; 
for  the  laud  issued. 

On  November  11, 1885,  yon  rejected  his  proof  becanse  of  defective 
notice  in  that  it  stated  that  the  proof  "will  be  made  before  judge  or 
clerk  of  court  of  record  in  and  for  Hand  county,  Dakota  Territory," 
but  did  not  designate  the  court  or  name  the  place  where  the  court  iu 
located  or  when  the  proof  would  be  made.  The  proof  was  made  before 
the  clerk  of  the  district  court  for  Hand  county. 

He  appealed,  and  on  July  30, 1888,  the  Department  affirmed  your 
action  and  required  claimant  to  furnish  new  proof  within  the  life  time 
of  the  entry,  after  new  and  proper  publication. 

On  June  7, 1889,  he  again  appeared  before  tlie  clerk  of  the  district 
court  of  Hand  county,  D.  T.,  and  submitted  testimony  in  accordance 
with  new  published  notice.  This  proof  was  filed  in  the  local  office 
June  8, 1889,  and  was  accompanied  by  a  petition  from  claimant  askiug 
that  he  be  allowed  an  extension  of  time  from  June  7,  1889,  to  Decem- 
ber 7, 1889,  in  which  to  show  compliance  with  law.  It  appears  that 
after  he  made  his  first  proof,  and  received  his  final  certificate,  he 
moved  from  the  land,  but  continued  to  cultivate  and  improve  it ;  he 
has  sixty-five  acres  of  breaking  which  were  cropped  every  year  and 
has  erected  a  new  house  twelve  by  fourteen  feet,  and  a  barn  fourteen 
by  eighteen  fee  t.  It  is  seen  that  the  entry  expired  by  limitation  No- 
vember 11,  1889. 

In  consideration  of  the  facts  above  given,  you,  on  October  30, 1889, 
suspended  the  entry  under  the  authority  of  departmental  decision  of 
July  30, 1888,  (above  referred  to)  and  claimant  brings  this  appeal  from 
your  action. 

It  does  not  appear  that  the  land  has  been  sold  or  encumbered. 
There  are  no  adverse  claims  and  no  pending  contest  or  protest  against 
the  validity  of  the  entry  ;  nor  were  any  proceedings  initiated  against 
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it  by  the  government  within  two  years  after  issnance  of  receiver's  re- 
ceipt. The  entryman  is  therefore  entitled  to  patent  for  the  land,  nnder 
the  proviso  to  section  seven  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 
By  reason  of  that  statute,  passed  and  approved  since  your  judgment 
was  rendered,  the  decision  appealed  from  must  be  and  it  is  hereby 
reversed,  and  patent  will  issue  in  due  course  of  business. 


HOMESTEAD  CONTEST-RESIDENCE. 

KEOGLE  V.  Gbippith. 

A  homesteader  who  by  mistake  erects  his  hoase  outside  the  boandaries  of  his  claim, 
and  resides  therein,  bat  subsequently  removes  to  his  claim,  on  discovery  of  the 
mistake,  and  establishes  residence  thereon,  does  not  necessarily  manifest  a  want 
of  good  faith  by  continuing  to  make  use  of  the  buildings  erected  on  the  adjacent 
tract. 

First  Ass^istant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  1, 1891. 

The  record  in  the  case  of  John  D.  Keogle  v.  Merrit  E.  Griffith  is  be- 
fore  me  on  appeal  of  the  latter  from  your  decision  of  June  6, 1889, 
holdiog  for  cancellation  his  homestead  entry,  made  January  21, 1884, 
upon  the  K  \  of  the  SW.  \  and  the  S.  i  of  the  N  W.  J  of  Sec.  24,  T.  90 
N.,  R.  48  W.,  Des  Moines,  Iowa, 

He  gave  notice  of  his  intention  to  submit  commutation  proof  on 
Jane  15,  1887,  as  to  the  N.  \  of  the  BW.  \  of  said  section,  and  to 
relinquish  as  to  the  remaining  part  of  the  entry.  The  proof  was  duly 
submitted,  and  Keogle,  on  the  same  day,  filed  his  affidavit  of  contest 
against  the  entry,  alleging  <<  that  said  tract  is  not  settled  upon  by 
said  party  as  required  by  law,  and  that  he  has  never  resided  thereon, 
but  has  since  said  entry,  and  now,  resides  upon  other  land." 

Hearing  was  had,  and,  on  August  31, 1887,  the  receiver  recommended 
the  cancellation  of  the  entry.  The  register  would  take  no  part  in  the 
decision,  because  he  had  just  come  into  office  (July  27, 1887),  and  the 
case  had  been  tried  by  his  predecessor. 

Claimant  duly  appealed,  and  you,  by  your  said  decision,  affirmed 
that  judgment. 

Amotion  for  a  rehearing  was  then  filed,  which  you  overruled  on  Feb- 
ruary 18,  1890,  and  claimant  brings  this  appeal  to  reverse  your  action. 

The  facts  as  disclosed  by  the  record  are  as  follows :  In  the  spring  of 
1883,  claimant  purchased  a  relinquishment  to  the  laud,  and  settled  upon 
it,  as  he  supposed,  and  broke  about  five  acres.  In  the  fall  of  that  year,  he 
built  a  frame  house  (one  story  and  a  half),  and  finished  it  in  good  style; 
he  also  built  a  good  barn,  pig  pens,  etc.  He  lived  with  his  family  in 
this  house  during  the  rest  of  that  year,  improving  the  land  and  caring 
for  his  stock.    In  March,  1884,  he  had  his  land  surveyed  j  he  then 
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learned,  for  the  first  time,  that  his  improvements  ware  on  the  NE.  ^  of 
the  SB.  i  of  Sec.  23,  aboat  forty  rods  from  the  laud  he  had  entered. 
He  thereupon  built  a  frame  boose  eight  by  ten,  one  story,  worth  aboat 
$50,  upon  the  land  he  had  entered.  This  house  stood  aboat  fifty  rods 
from  the  one  first  built.  He  moved  a  bed,  some  chairs,  a  stove,  and 
other  articles  into  the  second  house,  and  thereafter  claimed  it  as  his 
residence,  and  swore  he  continuously  occupied  it  as  such ;  but  he  admits 
that  he  also  used  the  first  house,  especially  when  keeping  boarders — 
also  that  he  kept  his  stock  in  the  barn  on  section  23. 

It  is  furthermore  shown  that  it  was  impracticable  to  move  the  build- 
ings from  section  23  to  section  24,  when  the  mistake  was  first  discov- 
ered. The  intervening  land  was  rough  and  broken ;  the  buildings  would 
have  to  be  taken  down  piece  by  piece  and  thus  much  damaged.  The  lajid 
on  which  he  first  built  appears  to  have  belonged  to  one  Coleman,  and 
when  he  discovered  that  fact,  he  bought  it,  in  order  to  save  his  improve- 
ments. 

It  is  insisted  that  claimant's  alleged  residence  in  the  house  on  sec- 
tion 24  was  a  mere  pretesct,  and  that  his  real  home  was  all  the  time 
on  section  23,  in  the  house  first  built,  and  that  contestant's  allegation 
in  this  respect  is  sustained  by  the  evidence.  This  is  the  view  held  by 
your  office ;  also  by  the  local  office. 

As  seen  above,  claimant  denies  this,  swearing  his  home  was  continu- 
ously on  section  24,  after  the  mistake  was  discovered  and  the  second 
house  built. 

The  principal  reason  assigned  for  the  belief  that  he  made  his  real 
home  in  section  23,  and  not  in  Sec  24,  is  that  the  house  first  built  was 
more  commodious  and  comfortable,  and  that  claimant  would  not  volon* 
tarily  abandon  the  better  residence  for  the  inferior  one  ;  also  that  he 
was  seen  about  his  first  residence  very  often ;  that  the  same  was  fur- 
nished and  occupied  by  boarders,  and  hi.s  family  ofbdn  seen  there. 

Against  this  theory  is  the  positive  evidence  of  claimant  himself  (in- 
troduced as  a  witness  for  contestant),  and  when  it  is  considered  that 
be  must  have  known  that  he  had  to  make  his  residence  on  the  land  he 
had  entered,  in  order  to  obtain  title  thereto,  it  is  not  unreasonable  to 
accept  his  sworn  statement  as  to  that  fact. 

There  is  no  law  or  regulation  which  prohibits  a  settler  seeking  title 
to  the  public  lands  from  using  a  house  situated  on  an  adjoining  tract 
for  business  purposes,  such  as  merchandizing,  keeping  boarders,  etc, 
provided  the  settler  maintains  a  bona  fide  residence  on  his  own  claim  ; 
and  if,  by  mistake,  he  places  his  barns  on  the  wrong  laud,  he  is  not 
prohibited  from  using  them,  even  after  he  discovers  such  mistake,  pro- 
vided he  in  good  faith  changes  his  residence  to  the  land  covered  by  his 
entry  in  a  reasonable  time,  after  the  mistake  is  discovered. 

In  the  case  at  bar,  claimant  built  as  soon  as  he  discovered  his  first 
improvements  were  on  the  wrong  land.  His  second  house  was  small, 
and  by  no  means  as  well  built  or  as  comfortable  as  the  first  one,  for 
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the  reason  tbat  he  had  expended  nearly  all  his  means  in  making  the 
first  improvenients,  and  was  necessarily  compelled  to  live  in  smaller 
quarters. 

Besidenoe  in  good  faith  in  a  honse  supposed  to  be  on  the  land  claimed 
is  ooustractive  residence  apon  said  land ;  and  the  discovery  of  the  en- 
trjmau  that  the  hoase  is  in  fact  not  on  said  land  will  not  defeat  the 
entry.    Lewis  C.  Haling  (10  L.  D.,  83). 

When  an  entrjman's  honse  was  by  mistake  built  thirty  yards  ontside 
of  the  lines  of  his  claim,  bat  was  oocupied  by  him  in  good  faith,  it  was 
held  to  be  constrnetive  residence  on  the  land.  Talkington's  Heirs 
V,  Hempfling  (2  L.  D.,  46).  Under  these  ralings,  he  might  have  com- 
mated  his  homestead  I  to  cash  entry  when  the  mistake  was  lirst  discovered } 
bat  in  place  of  doing  this,  he  went  to  the  expense  of  rebuilding,  broke 
and  caltivated  fifty- five  acres  of  his  land,  and  when  he  offered  to  com- 
mate,  he  bad  lived  on  the  two  places  jnore  than  fonr  years.  The  land 
was  wild  and  wholly  nnoccopied  when  he  first  went  to  it.  He  has  made 
extensive  improvements  thereon,  and  I  fail  to  discover  any  evidence  of 
bad  faith  on  his  part. 

In  consideration  of  the  views  above  expressed,  yonr  decision  is  re- 
versed, aDd  the  contest  is  dismissed. 


OKLAHOMA  TOWNSITE  PaOCEBDINGS— APPEAL. 

Instbuotions. 

Under  a  proper  construction  of  tbe  act  of  May  14,  1890,  the  Secretary  of  the  Interior 
is  anthorised  to  allow  appeals  from  the  decisions  of  tbe  townsite  trnstees  to  the 
CommisBioner  of  the  Qeneral  Land  Office,  ereii  though  said  act  does  not  expressly 
provide  for  an  appeal  in  such  oases. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  Z^ 

1891. 

In  yoor  cominanication  dated  Jane  30, 1891,  is  set  forth  a  copy  of  a 
telegram  from  the  townsite  trustees  of  Guthrie,  Oklahoma  Territory, 
stating  that  in  the  townsite  contest  case  between  various  parties,  in- 
volving the  right  to  certain  lots  in  said  town,  the  defeated  party  ap- 
pe.iled  from  the  decision  of  the  townsite  trustees  to  your  office,  pending 
wliich  the  successful  parties  applied  to  the  district  court  of  said  terri- 
tory for  a  writ  of  mandamus  to  compel  said  trustees  to  execute  and 
deliver  to  them  a  deed  for  the  lots  in  question ;  tbat  the  United  States 
attorney  appeared  in  behalf  of  said  trustees,  but  the  court  directed  the 
writ  to  issue,  and  entered  judgment  against  the  trustees  for  the  costs 
of  suit,  on  the  ground  that  the  law  provides  for  no  appeal  from  the 
action  of  the  trustees  to  the  Commissioner  of  tbe  General  Land  Office; 
tbat  similar  applications  have  been  made  in  nine  other  cases  which 
will  probably  be  followed  by  many  more,  and  the  trustees  ask  if  they 
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Bball  resist  tbe  application  with  a  certain  prospect  of  jadgment  Against 
them  for  costs,  or  shall  they  make  and  deliver  deeds  in  all  similar  cases 
in  accordance  with  said  jadgment  of  the  court. 

It  is  farther  stated  that  the  action  of  the  conrt  was  contrary  to  the 
instrnctions  of  the  Department  dated  Jane  1 8, 1890  (10  L.  D.,  666);  that 
upon  request,  the  court  granted  a  stay  of  proceedings  for  twenty  days, 
which  was  about  to  expire ;  that,  by  said  circular,  an  appeal  was  ex- 
pressly given  to  parties  aggrieved  by  the  action  of  the  trustees  to  the 
Commissioner  of  the  General  Land  Office;  that  such  appeals  were 
directed  to  be  made  special  but  a  failure  to  appeal  should  not  be  con- 
strued as  a  waiver  of,  nor  held  to  prejudice,  the  rights  of  either  party, 
nor  to  preclude  suits  in  the  courts  in  case  the  party  entitled  to  appeal 
desired  to  proceed  in  that  manner,  for  the  purpose  of  settling  the  title 
to  the  lot  or  lots  in  controversy ;  that  said  construction  as  to  the  right 
of  appeal  was  based,  upon  the  express  language  of  the  act  which  re- 
quires  the  Secretary  of  the  Interior  to  provide  '^  regulations  for  the 
proper  execution  of  the  trust." 

And  the  request  is  made  by  you  that  the  action  of  said  coiut  be  con« 
sidered  by  the  Department  *^  in  connection  with  the  law  and  regulations," 
at  the  earliest  practicable  date,  and  that  you  be  notified  what  action 
should  be  taken  by  you  in  cases  similar  to  that  adjudicated  by  said 
court. 

This  Department  has  been  heretofore  advised  of  the  judicial  proceed- 
ings against  said  townsite  trustees,  and  on  March  2nd  requested  that 
said  United  States  attorney  be  directed  to  appear  and  defend  said 
a'tition.  Afterwards,  Acting  Attorney-General  Maury  advised  this 
Department  that  said  court  had  rendered  a  judgment  adverse  to  the 
trustees  in  said  case ;  that  said  United  States  attorney  desired  to  appeal 
the  case  to  the  supreme  court  of  the  Territory,  and  if  this  Department 
was  willing  to  have  the  case  contested  in  the  supreme  court  of  the  Terri- 
tory and  let  that  decision  determine  the  action  of  this  Department,  he 
would  direct  said  attorney  to  prosecute  an  appeal  in  the  case  with  ^<  the 
utmost  vigor." 

In  response  thereto,  the  Attorney- General  was  advised  by  Acting 
Secretary  Chandler,  on  June  22,  last,  (L.  &  E.,  Misc.  221,  p.  151)  that 
he  was  unable  to  see  any  objection  to  an  appeal  being  taken  in  said 
case  to  the  supreme  court  of  the  Territory,  and,  if  necessary,  to  the 
highest  appellate  authority,  but  he  would  '^  be  unwilling  to  promise  to 
abide  by  the  decision  of  the  supreme  court  of  the  Territory  in  case  its 
judgment  should  be  adverse  to  the  views  of  the  Departmeut,"  that  he 
was  '^  of  the  opinion  that  said  case  should  be  appealed,  to  the  end  that 
the  erroneous  ruling  of  the  district  court  shall  be  speedily  corrected." 
Presumably,  the  appeal  has  already  been  taken  and  the  decision  of  the 
appellate  court  will  doubtless  soon  be  rendered. 

By  section  13  of  the  act  of  Congress  approved  March  2, 1889  (25  Stat,, 
1004),  it  is  provided  that  the  lauds  acquired  by  the  United  States, 
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known  as  Oklahoma,  *<  shall  be  a  part  of  the  pablio  domain,"  to  be  dis- 
posed of  as  therein  directed  after  the  proclamation  of  the  President ; 
and  the  Secretary  of  the  Interior  is  authorized  to  allow  townsite  en- 
tries, each  to  contain  not  more  than  three  hundred  and  twenty  acres, 
under  sections  2387,  and  2383  of  the  Revised  Statutes  of  the  United 
States.  Section  22  of  the  act  of  Congress  approved  May  2, 1890  (26 
Stat,  81-9] ),  extends  the  provisions  of  Title  32  Chapter  8  of  the  Re- 
vised Statutes  of  the  United  States  relating  to  the  reservation  and  sale 
of  townsites  on  the  public  lands  ^^  to  the  lands  open  or  to  be  opened  to 
settlement  in  the  Territory  of  Oklahoma,"  with  certain  restrictions  as 
to  reservations  for  parks,  etc. 

By  the  act  of  Congress  approved  May  14, 1890  (id.,  109),  special  pro- 
vision  was  made  for  townsite  entries  of  lands  in  Oklahoma. 

Section  1  limits  the  amount  that  may  be  embraced  in  each  entry  to 
12^0  acres,  and  prescribes  that  the  entry  shall  be  made — 

for  the  aeveral  use  and  benefit  of  the  oconpants  thereof,  by  three  trnstees  to  be  ap- 
poiDted  by  the  Secretary  of  the  Interior  for  that  purpose,  nnch  entry  to  be  made  nnder 
the  provisions  of  section  twenty  three  hundred  and  eighty-seyen  of  the  Revised 
SUtntee  as  near  as  may  be ;  and  when  snch  entry  shall  have  been  made,  the  Secre- 
tary of  the  Interior  shall  provide  regulations  for  the  proper  execution  of  the  trust,  by 
SQch  trustees,  including  the  survey  of  the  land  into  streets,  alleys,  squares,  blocks, 
and  lots  when  necessary,  or  the  approval  of  such  survey  as  may  already  have  been 
made  by  tbe  inhabitants  thereof,  the  assessment  upon  the  lots  of  such  sum  as  may  be 
necessary  to  pay  for  the  lands  embraced  in  such  townsite,  costs  of  survey,  convey- 
ance of  lots,  and  other  necessary  expenses,  including  compensation  of  trnstees. 

Section  2  prescribes  what  shall  be  taken  as  evidence  of  occupancy  by 
lot  claimants. 
Section  3  relates  to  conveyances  of  church  lots  and  section  4  directs — 

That  all  lots  not  disposed  of  as  hereinbefore  provided  for  shall  be  sold  under  the 
direction  of  the  Secretary  of  the  Interior  for  the  benefit  of  the  municipal  government 
of  any  snch  town,  or  the  same  or  any  part  thereof  may  be  reserved  for  public  use  as 
Bites  for  public  buildings  or  for  the  purpose  of  parks,  if,  in  the  judgment  of  the  Sec- 
retary, such  reservation  would  be  for  the  public  interest,  and  the  Secretary  shall  ex* 
ecQte  proper  conveyances  to  carry  out  the  provisions  of  this  section. 

Section  5  makes  the  provisious  of  the  Kansas  townsite  laws  applica* 
ble  to  the  trustees  under  said  act. 

Section  C  prescribes  the  manner  of  adjudicating  the  entries  and  directs 
that  "  when  final  entry  is  made,  the  title  of  the  United  States  to  the  land 
covered  by  such  entry  shall  be  conveyed  to  said  trustees  for  the  uses 
and  purposes  herein  provided .'' 

By  section  7  power  is  ^iven  to  said  trnstees  to  administer  oaths,  to 
bear  and  determine  all  controversies  arising  in  the  execution  of  said  act, 
and  they  are  required  to— 

l^eep  a  record  of  their  proceedings,  which  shall,  with  all  papers  filod  with  them  and 
sU  evidence  of  their  official  acts,  except  conveyances,  be  filed  in  the  General  Land 
Office  and  become  part  of  the  records  of  the  same. 
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Said  seetion  also  allows  the  trustees — 

eiioh  compenftation  as  the  Secretary  of  the  Interior  may  preHcribe  •  •  •  and  snob 
traveling  and  other  necessary  expenses  as  the  Secretary  may  antborize,  and  the  Sec- 
retary of  the  Interior  shall  also  provide  them  with  necessary  elerical  force  by  detail 
or  otherwise. 

After  a  very  oarefcil  eonaideration  of  the  provisions  of  said  act,  said 
circular  of  June  18, 1890,  was  issued  by  me,  prescribing  the  duties  of 
said  trustees  and  the  rights  of  applicants  for  town  lots  thereunder.  The 
first  ten  paragraphs  thereof  prescribe  the  manner  of  diisposing  ^<  to  per- 
sons entitled  to  the  same  according  to  their  respective  interests,  the 
lots,  blocks,  or  grounds  to  which  each  occupant  thereof  shall  be  entitled 
under  said  acf  The  eleventh  paragraph  prescribes  that  the  survey 
of  the  townsite,  when  completed,  shall  be  certifled  by  the  trustees  in 
quadruplicate ;  that  one  of  the  plats  shall  be  filed  in  the  district  land 
office,  one  in  the  offioe  of  the  register  of  deeds  in  the  county  where  the 
town  is  situated,  one  in  the  General  Land  Office,  and  the  remaining 
plat  shall  be  kept  by  the  trustees  for  their  own  use. 

Paragraph  12  dii^ects  the  manner  ot  procedure  on  the  part  of  the 
trustees  when  two  or  more  persons  claim  the  same  lot,  applying  thereto 
<<as  far  as  practicable  the  rules  prescribed  for  contest  before  registers 
and  receivers  of  the  local  offices,"  and  requiring  the  trustees  to  admio* 
ister  oaths  to  witnesses,  to  observe  the  rules  of  evidence  as  near  as 
may  be  in  making  their  investigatibnai,  and  at  the  close  of  the  case,  or 
as  soon  thereafter  as  their  duties  will  permit,  to  render  their  decision 
in  writing. 

By  paragraph  13  of  said  circular  it  is  provided  that — 

Any  person  feeling  aggri«yed  by  yonr  Judgment  may,  within  ten  days  after  notice 
thereof,  appeal  to  the  Commissioner  of  the  Qeneral  Land  Office  under  the  rules, 
(except  as  to  time)  as  provided  for  appeals  from  the  opinions  of  registers  and  re- 
ceivers, and  if  either  party  is  dissatisfied  with  the  conclusions  of  said  Commissioner 
in  the  case,  he  may  still  further  prosecute  an  appeal  vrithln  ten  days  fh>m  notice 
thereof  to  the  Secretary  of  the  Interior  upon  like  terms  and  conditions  and  under  the 
same  rules  that  appeals  are  now  regulated  by  and  taken  in  adversary  proceedings 
from  the  Commissioner  to  the  Secretary  except  as  modified  by  the  time  within  which 
the  appeal  is  to  be  taken.  Such  cases  will  be  made  special  by  the  Commissioner  and 
the  Secretary  and  determined  as  speedily  as  the  public  business  of  the  Department 
will  permit,  but  no  contest  for  particular  lots,  blocks,  or  grounds  shall  delay  the 
allotment  of  those  not  in  controversy. 

Paragraph  25  requires  the  trustees  to  file  with  the  Oommissioner  of 
the  General  Land  Office  their  expense  accounts  together  with  a  record 
of  their  proceedings  as  prescribed  by  section  seven  of  said  act  of  May 
14,  1890,  and  paragraph  27  directs  that  all  correspondence  by  the  trus- 
tees with  the  Secretary  of  the  Interior  be  through  the  Commissioner  of 
the  General  Land  Office,  in  order  ^'  that  a  complete  record  thereby  may 
be  kept  in  the  Land  Office." 

Said  paragraph  13  was  amended  on  May  8,  1891,  by  adding  thereto 
the  following  words : 
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aod  a  failaze  to  appeal  as  herein  provided  shall  not  be  eonstrtied  as  a  waiyer  of,  or 
to  prejudice  the  rights  of  either  party,  nor  held  to  preclude  suits  in  the  courts  in 
case  the  party  entitled  to  appeal  desires  to  proceed  in  that  manner  for  the  purpose  of 
settling  the  title  to  the  lot  or  lots  in  controversy.    (12  L.  D.,  p.  612.) 

The  precise  qaestion  for  determination  is :  Does  said  act,  properly 
constnied,  aathorize  the  Secretary  of  the  Interior  to  allow  appeals  from 
the  decisions  of  the  townsite  trustees  by  the  defeated  applicants  f 

It  must  be  remembered  that  the  land  subject  to  entry  as  townsites  is 
a  part  of  the  public  domain,  and  the  act  of  May  14, 1890,  mast  be  con* 
strued  in  pari  materia  with  other  legislation  relative  to  the  disposition 
of  the  public  domain,  in  order  to  ascertain  the  intention  of  Congress  aa 
expressed  in  the  language  of  said  act.  Pennington  v.  Goxe,  2  Cranch 
S^-52;  United  States  v.  Freeman,  3  Sow.,  556-565 ;  Oope  v.  Cope,  137 
U.  S.,  683-688. 

The  <^  power  to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  Territory  or  other  property  belonging  to  the  United 
States "  is  vested  by  the  Constitution  exclusively  in  <^  the  Congress." 
(Constitotion  of  the  United  States,  Ait.  4,  Sec.  3,  Clause  2 ;  United 
States  V.  Gratiot  €t  al,  14  Pet,  526.) 

By  section  1  of  the  act  of  March  3, 1849  (9  Stat.,  395;  now  Sec.  437 
S.  S.),  the  Department  of  the  Interior  was  created.  The  Secretary  of 
the  Interior  is  charged  with  the  supervision  (inter  alia)  of  ^^  the  public 
lands,  incladiiig  mines."  (Sec.  441,  second  clause,  Kevised  Statutes  of 
the  United  States.) 

The  General  Land  Office  was  originally  established  by  the  act  of 
April  25, 1812  (2  Stat,  715),  as  a  bureau  in  the  Department  of  the 
Treasury,  was  reorganized  under  the  act  of  July  4, 1836  (5  Stats.,  107), 
and  became  a  part  of  the  Department  of  the  Interior  nnder  said  act  of 
1849  (supra 'y  see  Sec.  446  B.  S.). 

By  section  453  of  the  Revised  Statutes  it  is  provided  that — 

The  CommiasioneT  of  the  General  Land  Office  shall  perform,  ander  the  direction  of 
the  Secretary  of  the  Interior,  all  executive  datiee  appertaining  to  the  survey iu|r  and 
sale  of  the  pablic  lands  of  the  United  States,  or  in  anywise  respecting  such  public 
lands,  and,  also,  such  as  relate  to  private  claims  of  land,  and  the  issuing  of  patents 
ior  all  (agents)  (grants)  of  land  nnder  the  authority  of  the  government. 

Ill  the  case  of  Lytic  v.  Arkansas  (9  How.,  314-333),  the  supreme 
ooart,  construing  the  act  of  May  29,  1830  (4  Stat.,  420),  continued  in 
force  by  the  act  of  Jnly  14,  1832  (id.,  603),  granting  rights  to  settlers 
on  the  public  lands,  said : 

The  register  and  receiver  were  constituted  by  the  act  a  tribunal  to  determine  the 
rights  of  those  who  claimed  pre-emptiou  under  it.  From  their  decisiou  uo  appeal 
vas  given.  If  therefore  they  acted  within  their  powers,  as  sanctioned  by  the  Commis- 
9iover  and  within  the  law,  and  the  decision  cannot  be  impeached  ou  the  ground  of 
fraud  or  unfairness,  it  must  be  considered  final. 

In  the  subsequent  case  of  Barnard's  lleira  v,  Ashley's  Heirs  (18  How., 
43-44),  the  supreme  court,  cominentiDg  upon  the  contention  that  the 
register  and  receiver  having,  on  due  proof  of  examination,  rejected 
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Barnard'H  claims  to  a  preference  of  entry  of  the  four  quarter  sections, 
he  is  thereby  concluded  from  setting  them  up  in  a  court  of  equity,  l^- 
cause  the  register  and  receiver  acted  in  a  judicial  capacity,  and  their 
judgment,  being  subject  tp  no  appeal,  is  conclusive  of  the  claim^  said : 

111  cases  arising  under  the  pre-emptioa  lawa  of  the  29th  of  May,  1830,  and  of  the 
19th  of  Jane,  1834,  the  power  of  ascertaining  and  deciding  on  the  facts  which  entitled 
a  party  to  the  right  of  pre-emption  was  vested  in  the  register  and  receiver  pf  the  land 
district  in  which  the  land  was  situated,  from  whose  decision  there  was  no  direct 
appeal  to  higher  authority.  But,  even  under  these  laws,  the  proof  on  which  the 
claim  was  to  rest  was  to  be  made  '*  agreeably  to  the  rules  to  be  prescribed  by  the  com- 
missioner  of  the  general  land  office;"  and,  if  not  so  made,  the  entry  would  be  sas- 
pended,  when  the  proceeding  was  brought  before  the  commissioner  by  an  opposing 
claimant.  In  cases,  however,  like  the  one  before  us,  where  an  entry  has  been  allowed 
on  tx  parte  affidavits,  which  were  impeached  and  the  land  claimed  by  another,  foanded 
on  an  opposing  entry,  the  course  pursued  at  the  general  land  office  was  to  return  the 
proofs  and  allegations,  in  opposition  to  the  entry,  to  the  district  office,  with  instrao- 
tions  to  call  all  the  parties  before  the  register  and  receiver,  with  a  view  of  instituting 
an  inquiry  into  the  matters  charged ;  allowing  each  party,  on  due  notice,  an  oppor- 
tunity of  cross-examining  the  witnesses  of  the  other,  each  being  aUowed  to  introduce 
proofs;  and,  ou  the  close  of  the  investigation,  the  register  and  receiver  were  instructed 
to  report  the  proceeding  to  the  general  land  office,  with  their  opinion  as  to  the  e£fect 
of  the  proof  and  the  case  made  by  the  additional  testimony.  And,  on  this  return, 
the  commissioner  does  in  fact  exercise  a  supervision  over  the  acts  of  the  register  and 
receiver.  This  power  of  revision  is  exercised  by  virtue  of  the  act  of  July  4, 1S36, 
sec.  1,  which  provides  '*  that  from  and  after  the  passage  of  this  act,  the  executive  dutiee 
now  prescribed,  or  which  may  hereafter  be  prescribed  by  law,  appertaining  to  the 
surveying  and  sale  of  the  public  lands  of  the  United  States,  or  in  anywise  respecting 
such  public  lands ;  and  also  such  as  relate  to  private  claims  of  land,  and  the  issuing 
of  patents  for  all  grants  of  land  under  the  authority  of  the  government  of  the  United 
States,  shall  be  subject  to  the  supervision  and  control  of  the  commissioner  of  the 
general  laud  office,  under  the  direction  of  the  president  of  the  United  States."  The 
necessity  of  ^'supervision  and  control,''  vested  in  the  commissioner,  acting  under  the 
direction  of  the  president,  is  too  manifest  to  require  comment,  further  than  to  say 
that  the  facts  found  in  this  record  show  that  nothing  is  more  easily  done  than  ap- 
parently to  establish,  by  ex  parte  affidavits,  cultivation  and  possession  of  particular 
quarter  sections  of  land,  when  the  fact  is  untrue.  That  the  act  of  1836  modifies  the 
powers  of  registers  and  receivers  to  the  extent  of  the  commissioner's  action  in  the 
instances  before  us,  we  hold  to  be  true.  But  if  tbe  construction  of  the  act  of  1836, 
to  this  effect,  were  doubtful,  the  practice  under  it  for  nearly  twenty  years  could  not 
be  disturbed  without  manifest  impropriety. 

In  the  case  of  Magwire  v.  Tyler  et  aZ.,  involving  a  qnestion  of  survey 
under  a  confirmed  Spanish  grant,  the  supreme  court  held  that — 

The  Secretary  of  the  Interior  has  the  power  of  supervision  and  appeal  in  all  mat- 
ters relating  to  the  General  Land  Office  and  that  power  is  co-extensive  with  the 
authority  of  the  Commissioner  to  adjudge,  and  that  he  may,  in  the  exercise  of  his 
supervisory  powers,  lawfully  set  aside  a  survey  made  under  a  confirmed  Spanish  grant, 
order  another  to  be  made  and  issue  patent  upon  it.    (1  Black  195,  syllabus.) 

In  the  case  of  Witherspoon  v.  Duncan  (4  Wall.,  ^10),  considering  the 
power  of  the  State  to  tax  lands  within  its  limits  after  entry  at  the  local 
land  office,  the  court  said :  ^'  It  is  true  the  entry  might  be  set  aside  at 
Washington ;  but  this  condition  attaches  to  all  entries  of  the  publio 
lands." 
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lu  the  case  of  Lee  v.  Jolinson  (116  IJ«  S.,  48),  which  was  a  salt  in 
eqaity  to  have  the  holder  of  a  pateut  from  the  United  States  declared 
a  trustee  of  the  property  and  compelled  to  convey  the  land  included  in 
said  patent  to  the  complainant,  the  court  said: 

The  patent  ha  ving  been  iesned  by  the  officers  of  the  Laud  Department,  to  whose 
saiHsrvision  and  control  are  entrusted  the  various  proceedings  required  for  the  alien- 
ation of  the  public  lands,  all  reasonable  presumptions  are  indulged  in  support  of 
their  action.  It  cannot  be  attacked  collaterally,  but  only  by  a  direct  proceediug  in- 
stituted by  the  government  or  by  parties  acting  in  its  name  and  by  its  authority.  If, 
however,  those  officers  mistake  the  law  applicable  to  the  facts  or  misconstrue  the 
statutes  and  issne  a  patent  to  one  not  entitled  to  it,  the  party  wronged  can  resort  to 
a  court  of  equity  to  correct  the  mistake  and  compel  the  transfer  of  the  legal  title  to 
him  as  the  true  owner.  The  court  in  such  a  case  merely  direct  that  to  be  done  which 
those  officers  would  have  done  if  no  error  of  law  had  been  committed. 

The  supreme  court  of  Michigan  held  in  that,  case  that  the  decision  of 
the  Secretary  of  the  Interior  was  not  conclusive  because  it  was  not  upon 
a  question  at  issue  between  the  contestants,  which  was  the  only  ques- 
tion that  could  be  considered  by  the  Secretary  of  the  Interior  on  api>eal, 
as  original  jurisdiction  had  not  been  conferred  upon  him.  But  the  court 
said  (Op.  p.  52): 

Under  these  circumstances,  so  far  from  having  exceeded  his  Jurisdiction  in  direct- 
ing  a  cancellation  of  the  entry,  he  was  exercising  only  that  Just  supervision  which 
the  law  vests  in  him  over  aU  proceedings  instituted  to  acquire  portions  of  the  pubUo 
lands. 

It  has  been  repeatedly  held  that  the  decision  of  the  officers  of  the 
Land  Department  made  within  the  scope  of  their  authority  on  ques- 
tions  involving  conflicting  claims  for  the  public  land  is  generally  con- 
clusive everywhere,  except  when  reconsidered  by  we^y  of  appealtcithin  the 
same  Department  Johnson  v.  Towsley  (13  Wall.,  72) ;  Shepley  v.  Cowan 
(91  U.  S.,  330);  Quinby  v.  Oonlan  (104  U.  S.,  420). 

In  the  case  of  Butter  worth  v.  Hoe  (112  U.  S.  50),  the  supreme  court 
held  that  the  Secretary  of  the  Interior  has  no  power  by  law  to  revise 
the  action  of  the  Commissioner  of  Patents  in  awarding  to  an  applicant 
priority  of  invention  and  adjudging  him  entitled  to  a  patent,  and  there 
are  some  expressions  in  the  opinion  of  the  court  that  would  seem  upon 
a  casual  reading  to  deny  the  right  of  appeal  from  the  decision  of  the 
local  officers,  unless  expressly  conferred  by  statutory  provision.  But 
a  more  careful  examination  will  show  a  material  difference  in  th&  two 
cases.  Indeed,  the  court  says :  (Op.  p.  50)  *'  Each  case  must  be  gov- 
erned by  its  own  text,  upon  a  full  view  of  all  the  statutory  provisions 
intended  to  express  the  meaning  of  the  legislature."  And  the  court 
found  that  by  the  express  provision  of  law,  an  appeal  was  allowed  from 
the  adverse  action  of  the  Commissioner  of  Patents  to  ^'  tribunals  dis- 
tinct from  and  independent  of  the  Patent  Office,  the  integrity  and  force 
of  whose  judgments  would  be  annulled  if  not  regarded  as  conclusive 
upon  the  Commissioner,  notwithstanding  any  power  of  direction  and 
saperintendence  on  the  part  of  the  Secretary,  which  is  therefore  neces- 
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sarily  exclnded."  Such  is  not  the  case  with  the  decision  of  the  local 
officers ;  the  courts  act  after  the  Department  has  finally  determined  the 
rights  of  applicants  for  pablic  lands,  or  possibly  they  may  issue  a  man- 
damns  to  compel  action  upon  appeals  filed,  where  their  consideration  is 
refused  by  the  proper  officer.  Craig  v.  Leitensdorfer,  123  U.  S.,  189  214. 
An  examination  of  the  pre-emption  laws  shows  that  nnder  section  2263 
of  the  Revised  Statutes,  which  was  a  substantial  re-enactment  of  sec- 
tion 12  of  the  act  of  September  4, 1841  (5  Stat.,  456),  preemption  en- 
tries were  authorized  upon  making  proof  of  settlement  and  improve- 
ment, ^<  agreeably  to  such  rules  as  shall  be  prescribed  by  the  Secretary 
of  the  Interior,"  but  no  appeal  is  specially  provided  for  by  statute,  ex- 
cept in  cases  where  two  or  more  persons  settle  npon  the  same  tract  of 
land.    Section  2273  of  the  Revised  Statutes  requires  that 

all  qaestioDB  as  to  the  right  of  pre-emption  arising  between  different  settlers  shall  be 
determined  by  the  register  and  receiver  of  the  district  within  which  the  land  is  aita- 
ated ;  and  appeals  from  the  decision  of  the  district  officers,  in  case  of  ooutost  for  the 
right  of  pre-emption,  shall  be  made  to  the  Commissioner  of  the  General  Land  Office, 
whose  decision  shall  be  final,  nnless  appeal  therefrom  be  taken  to  the  Secretary  of 
the  Interior." 

So  also  in  the  homestead  law,  there  is  no  special  statutory  provision 
allowiug  appeals  from  ihe  decisions  of  the  local  officers,  although  sec« 
tion  2297  of  the  Hevised  Statutes  provides : 

If  at  any  time  after  the  filing  of  the  affidayit,  as  required  in  section  twenty-two 
hundred  and  ninety,  and  befiue  the  expiration  of  tlie  fire  years  mentioned  in  section 
twenty-two  hundred  and  ninety-one,  it  is  proved,  after  due  notice  to  the  settler,  to 
the  satisfaction  of  the  register  of  the  land  office,  that  the  person  having  filed  such 
affidavit  has  actually  changed  his  residence,  or  abandoned  the  land  for  more  than  six 
months  at  any  time,  then  and  in  that  event  the  land  so  entered  shall  revert  to  the 
government. 

This  section  was  amended  by  the  act  of  March  3, 1881  (21  Stat.,  511), 
so  as  to  allow  the  settler  twelve  months  from  the  date  of  filing  in  which 
to  commence  his  residence  when  climatic  reasons  are  shown  ^' nnder 
such  rules  and  regulations  as  he  may  prescribe."  While  it  is  true  that 
in  many  cases  no  express  appeal  has  been  allowed  by  the  statute  from 
the  findings  of  the  local  officers,  yet  the  uniform  practice  of  the  Depart- 
ment has  been  to  allow  appeals  from  such  action  in  ail  cases  by  appli- 
cants for  public  land  feeling  aggrieved  by  the  action  of  the  local  offi- 
cers. 

It  may  be  conceded  that  the  first  section  of  said  act  of  May  14, 1890, 
does  not  specifically  prescribe  that  an  appeal  may  be  taken  from  the 
action  of  the  townsite  trustees,  yet  the  first  section  of  the  act  does  re- 
quire the  Secretary  of  the  Interior  to  appoint  the  trustees  to  make  the 
entry;  that  the  entry  shall  "be  made  under  the  provisions  of  section 
2387  of  the  Revised  Statutes,  as  near  as  may  be,"  and  that  "  the  Secre- 
tary of  the  Interior  shall  provide  regulations  for  the  proper  execution 
of  tiie  trust.'^  This  last  provision  materially  changed  the  method  of 
procedure  under  said  section  23S7,  for  that  required  the  execution  of 
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the  trust  as  to  the  disposal  of  lots  in  sach  town  and  the  proceeds  of  the 
sale  thereof  <<  to  be  conducted  under  such  regulations  as  may  be  ]>re- 
scribed  by  the  Ieg;is1ative  authority  of  the  Btate  or  Territory  in  which 
the  same  may  be  situated.''  Moreover,  by  the  seventh  section  of  said 
act,  said  trustees  are  required  to  file  a  record  of  their  proceedings  in 
the  general  land  office,  which  becomes  a  part  of  its  records,  evidently 
showing  that  it  was  the  intention  of  Gongress  that  the  acts  of  the  trust- 
ees should  be  subject  to  revision  by  this  Department. 

It  is  manifest  that  the  duty  of  directing  the  proper  execution  of  the 
trust  by  the  trustees  whom  he  had  appointed,  is  expressly  devolved 
by  law  upon  the  Secretary  of  the  Interior.  Nor  is  it  absolutely  neces- 
sary that  the  statute  should  expressly  direct  that  an  appeal  be  allowed 
from  the  decisions  of  said  trustees  to  the  Commissioner  of  the  General 
Land  Office. 

It  was  said  by  the  supreme  court  in  the  case  of  United  States  v,  Mac- 
Daniel,  7  Peters,  1-14: 

.  A  practical  knowledge  of  the  action  of  any  one  of  the  great  departments  of  the 
goTernment,  must  convince  every  person  that  the  head  of  a  department,  in  the  dis- 
tribntion  of  its  duties  and  responsibilities,  is  often  compelled  to  exorcise  his  discre- 
tion. He  is  limited  in  the  exercise  of  his  powers  by  law ;  but  it  does  not  follow  that 
be  mnst  show  a  statutory  provision  for  everything  he  does.  No  government  could  be 
administered  on  such  principles.  To  attempt  to  regulate  by  law  the  minute  move- 
ments of  every  part  of  the  complicated  machinery  of  government  would  evince  a  most 
anpaidonable  ignorance  on  the  subject.  Whilst  the  great  outlines  of  its  movouK'nts 
may  be  marked  out,  and  limitations  imposed  on  the  exercise  of  its  powers,  there  are 
nnmberless  things  which  must  be  done,  that  can  neither  be  anticipated  nor  defined, 
and  which  are  essential  to  the  proper  action  of  the  government.  Hence,  of  necessity, 
usages  have  been  established  in  every  department  of  the  governmeut,  which  have  be- 
eome  a  kind  of  common  law,  and  regulate  the  rights  and  duties  of  those  who  act 
within  their  respective  limits. 

It  is  a  maxim  of  law  that  "  Contemporanea  exposilio  est  optima  et  for- 
tissima  in  lege^  and  that  such  contemporaneous  construction  by  the 
officers  upon  whom  was  imposed  the  duty  of  executing  the  statute  is 
entitled  to  great  weight  and  will  not  be  overturned  unless  clearly  erro- 
neous, has  been  the  ruling  of  the  supreme  court  almost  from  the  begin- 
ning. Edwards  v.  Darby,  12  Wheaton,  206-210;  United  States  v. 
Moore,  95  U.  8.,  760^-763;  United  States  v.  Philbrick,  120  U.  S.,  52-59; 
Hastings  and  Dakota  Ry.  Co.  v.  Whitney,  132  U.  S.,  357-3G6, 

The  opinion  of  the  district  court  which  decided  that  no  appeal  would 
lie  from  the  decisions  of  the  townsite  trustees  to  the  Commissioner  of 
the  General  Land  Office  is  not  before  me,  and  hence  I  am  unable  to 
know  the  grounds  upon  which  the  judgment  was  based.  But,  after  a 
careful  consideration  of  the  whole  question,  I  am  still  of  opinion  that, 
both  upon  principle  and  authority,  said  circular  of  June  18,  1890,  was 
issued  by  competent  authority,  and  rightfully  directed  the  allowance  of 
appeals  from  the  decisions  of  the  townsite  trustees.  The  provisions  of 
said  circular  as  amended  should  be  carried  out  promptly,  and  you  are 
advised  that  if  actions  are  brought  in  ^'similar  cases  to  that  passed 
2665— VOL  13 2 
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upon  by  «ai(l  court,"  the  Attorney-General  should  be  requested  to  direct 
the  proper  United  States  attorney  to  defend  such  actions,  and,  iu  case 
judgments  are  rendered  against  the  townsite  trustees,  to  take  appeals 
to  the  supreme  court  of  the  territory.  It  is  to  be  presumed  that  upon 
suggestion  of  the  United  States  attorney  other  cases  similar  to  the  one 
pending  on  appeal  will  be  stayed  to  await  the  final  decision  of  the  ap- 
pellate tribunal. 


RIGHT  OP  WAY— STATION  GROUNDS. 

Continental  Ey.  and  Telegraph  Co. 

A  map  of  definite  location  submitted  under  the  rip^bt  of  way  act  of  March  3,  1875, 
will  not  be  approved,  if  the  termini  of  the  section  of  road  delineated  thureou  are 
not  definitely  stated  in  the  affidavit  and  certificate  accompanying  the  name. 

Plats  of  station  grounds  filed  under  said  act  must  show  the  line  of  the  company's 
right  of  way. 

Acting  /Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  July  1, 1891. 

With  your  letter  of  the  15th  instant  you  submitted,  and  recommended 
the  approval  of,  a  map  showing  the  definite  location  of  a  section  of  11^ 
miles  of  the  line  of  road  iu  Colorado  of  the  Continental  Eailway  and 
Telegraph  Company  and  two  plats  showing  grounds  selected  by  the 
company  for  station  purposes,  all  filed  for  the  purpose  of  securing  the 
benefits  of  the  right  of  way  act  of  March  3,  1875. 

The  termini  of  the  section  of  road  delineated  on  the  map  are  not 
definitely  stated  in  the  affidavit  and  certificate  and  for  that  reason  the 
map  is  returned  herewith  without  approval.  The  plats  are  not  satis- 
factory and  are  also  returned  herewith  without  approval  because  the 
line  of  the  company's  right  of  way  is  not  delineated  thereon.  The  first 
section  of  the  right  of  way  act  grants  the  use  of  "ground  adjacent  to 
such  right  of  way  for  station  buildings"  etc.,  and  iu  executing  this  pro- 
vision of  the  act  it  is  the  duty  of  the  Secretary  of  the  Interior  to  know 
that  selections  are  adjacent  to  the  right  of  way  before  he  can  attach 
his  signature  of  approval  to  plats  submitted  for  his  action.  In  the 
present  instance  he  cannot  know  this  by  reason  of  the  omissions  refer- 
red to  above. 
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pre-emption  entry-settlement  before  survey. 

Harrigton  v.  Wilscn. 

Id  a  case  of  conflictiDg  settlement  rights  acquired  prior  to  sarvey,  either  party  may 
enter  the  whole  tract  on  condition  that  he  tenders  to  the  other  a  written  agree- 
ment to  convey  to  him  that  portion  of  the  land  covered  by  his  occupation. 

The  agreement  in  such  a  case  is  sufficiently  explicit  if  it  clearly  follows  the  depart* 
mental  award  as  to  the  relative  rights  of  the  parties  litigant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  6,  1891, 

I  am  in  receipt  of  the  appeal  of  James  A.  Wilson  from  your  letter  of 
l^ovember  20,  1889,  suspending  his  pre-emption  cash  entry  for  the  W.  ^ 
of  the  NE.  i  and  the  SB.  J  of  the  NB.  J  and  the  N  W.  \  of  the  SB.  |, 
Sec.  29,  T.  3  N.,  R.  10,  Rapid  City,  Dakota. 

It  appears  that  on  January  22,  1889,  this  Department  rendered  the 
following  decision,  in  relation  to  the  W.  ^  of  the  NB.  |  and  the  N  W.  \ 
of  the  SB.^  of  said  section,  viz: 

The  Commissioner  of  the  General  Land  Office, 

Sir:  I  havehefore  me  the  appeals  of  both  the  above  named  parties,  from  yourdecisioa 
of  January  8, 1887,  allowing  them  to  make  joint  entry  of  the  three  forties  as  to  which 
their  respective  pre-emi<tion  filings  conflict,  and  providing  that  ''  in  the  event  that 
either  party  fails  or  refuses  to  consent  to  this  award  within  (the  time  allowed),  the 
other  party  will  be  allowed  to  make  entry  of  the  tract  in  dispute — to  wit,  the  W.  \ 
NE.  i,  and  NW.  i  SE.  i,  Sec.  29,  T.  3  N.,  R.  10  E.,  Deadwood  district,  Dakota. 

In  view  of  the  fact  that  Harrington  prevented  Wilson,  by  threats  backed  up  by  the 
exhibition  of  fire-arms,  from  mowing  on  the  disputed  tract,  or  improving  or  other- 
wise using  the  same,  and  that  Wilson's  settlement  was  made  in  view  of  Harringtou's 
admissions  and  representations,  at  the  time,  that  his  claim  did  not  go  further  east 
than  a  line  which  is  now  east  of  his  improvements,  the  case  may  properly  be  treated 
as  one  in  which  the  parties  respectively  occupied,  before  survey,  distinct  and  suffi- 
ciently ascertained  portions  of  the  disputed  subdivisions,  though  Harrington  seems 
to  have  attempted,  after  Wilson's  initiation  of  his  claim,  to  drive  the  laiter  farther 
eastward,  by  successive  alteration  of  his  boundaries.  This  being  so,  and  Harring- 
ton's substantial  improvements  being  saved  to  him  by  the  apportionment  pointed  out 
by  the  originally  established  occupancy,  the  case  falls  within  the  principle  of  the  de- 
cision in  Coleman  v,  Winfield  (6  L.  D.,  826).  In  accordance  with  that  precedent,  I 
direct  that  Wilson  be  permitted  to  make  entry  of  the  disputed  forties,  upon  the  con- 
dition that  he  tender  to  Harrington  an  agreement  in  writing  to  convey  to  Harrington 
that  part  of  said  forties  occupied  by  Harrington  (bounded  by  the  line  which  was 
shown  to  be  east  of  his  improvements :  to  wit,  the  line  marked  by  the  elm  tree  form- 
erly marked  ''Ham's  East  Line,"  some  31  rods  east  of  the  west  line  of  the  forty)  and 
if  he  (Wilson)  declines  to  enter  into  such  agreement,  then  Harrington  may  make 
entry  of  the  entire  tract,  upon  his  tendering  to  Wilson  a  written  agreement  to  con- 
vey to  him  all  but  that  portion  of  said  tract  hereinbefore  awarded  to  him  (Harring- 
ton). If  both  parties  fail  or  refuse  to  make  entry  upon  the  terms  and  conditions 
herein  prescribed,  then  the  parties  will  be  allowed  to  make  Joint  entry,  in  accordance 
with  the  provisions  of  Sectiou  2274  of  the  Revised  Statutes. 

In  pnrsnance  of  said  decision,  Wilson,  on  February  21,  1889,  made 
pre-emption  cash  entry,  as  above  described,  and  tendered  to  Harring- 
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ton  an  agreement  to  convey,  \^bat  he  claims  to  be,  that  portion  of  the 
disputed  forties,  as  described  in  said  departmental  decision. 

April  16,  of  the  same  year,  Harrington  filed  a  protest  against  the  issue 
of  a  patent  to  Wilson  for  the  laud  in  dispute,  alleging  that  the  entry 
was  unlawful  and  contrary  to  the  decision  of  the  Secretary,  because — 

Ist.  The  said  Wilson  one^ht  not  to  bave  been  allowed  to  make  eutry  of  said  lanci 
for  tbe  reason  tbat  be  bad  not  first  complied  witb  tbe  requirements  of  tbe  Secretary 
of  tbe  Interior  in  bis  decision  of  tbe  22ud  of  Jaunary,  1689,  and  bad  not  tendered  to 
Harrington  an  agreement  in  writing  to  convey  to  Harrington  tbat  part  of  tbe  dis- 
puted forties  occupied  by  Harrington. 

2nd.  Tbat  tbe  only  paper  tendered  or  sbown  by  said  James  A.  Wilson  in  any  man* 
ner  attempting  to  comply  witb  tbe  decision  of  tbe  said  Secretary,  was  an  offer  on  bis 
part  to  convey  a  strip  of  about  tbirtyone  rods  in  widtb  '  in  tbe  west  side  of  tbe  land/ 
berein  described,  wbicb  would  deprive  said  Harrington  of  a  large  part  of  bis  sub- 
stantial improvements  clearly  awarded  bim  by  tbe  decision  of  tbe  Hon.  Secretary, 
and  furtber,  said  offer  of  said  Wilson  contained  a  condition  not  suggested  or  implied 
in  tbe  decision  of  tbe  Hon.  Secretary,  to  wit :  Tbat  said  Harrington  sbould  first  pay 
bim  for  tbe  land  and  a  proportionate  sbare  of  tbe  expenses  of  bis  entry. 

3rd.  Tbat  said  entry  ougbt  not  to  bare  been  allowed  for  tbe  fnrtber  reason  tbat 
tbere  is  no  authority  in  law  for  permitting  an  entry  by  one  man  of  any  government 
subdivision  of  laud  in  part  for  biraself,  and,  as  to  tbe  remainder  in  trust  for  anotbcr, 
but  tbe  only  provision  by  wbicb  a  subdivision  can  be  entered  in  tbe  interest  of  more 
tban  one  party,  is  section  2274  of  tbe  Revised  Statutes  of  tbe  United  States,  autboriz- 
ing  a  joint  eutry  in  tbe  case  tberein  described,  or  for  eitber  of  tbe  disputing  claimants 
to  such  subdivision  to  enter  into  a  '^luutary  contract  witb  tbe  otber  to  convey  bis 
portion  after  patent. 

In  your  said  letter  you  suspend  said  entry  and  allow  Wilson  sixty 
days  in  which  to  comply  with  the  requirements  of  said  decision  of  the 
Secretary,  In  default  of  which  his  entry  will  be  canceled,  and  both 
X)arties  will  be  allowed  to  make  joint  entry,  in  accordance  with  the  pro- 
visions of  section  2274  of  the  Revised  Statutes. 

I  find  ou  examination  of  the  record  that  Wilson  has  substantially  com- 
plied with  the  requirements  of  the  decision  of  Secretary  Vilas,  above 
quoted. 

The  agreement  to  convey  to  Harrington  his  portion  of  the  land  in  con- 
troversy, as  determined  by  said  decision,  is  filed  with  the  record,  and 
is  as  follows : 

To  Con.  Harrington,  contestant  above  named. 

You  will  please  take  notice :  That  on  the  22nd  day  of  January,  1839,  tbe  Secretary 
of  tbe  Interior,  on  appeal  in  tbe  above  matter,  rendered  a  decision,  modifying  the 
decision  of  tbe  Commissioner  of  tbe  Gen.  Land  Office,  of  tbe  8tb  day  of  January,  1887, 
in  tbe  above  matter. 

Now,  therefore,  in  accordance  with  the  decisions  aforesaid,  you  will  further  take 
notice,  tbat  I  propose  to  complete  my  entry,  and  do  hereby  offer  and  agree,  to  and 
witb  you,  your  heirs,  administrators,  executors  and  assigns,  to  deed  to  you  all  of  that 
portion  of  tbe  land  above  described  lying  west  of  tbe  elm  tree,  or  line  marked  by  tbe 
elm  tree,  and  formerly  marked  Hamm's  east  line,  the  same  being  a  strip,  about  31 
rods  wide,  iu  tbe  west  side  of  tbe  land  above  described ;  that  I  will  make  such  deed, 
to  wit:  a  good  and  sufficient  deed  of  warranty,  for  said  strip  of  land,  and  deliver  tbe 
same  to  you,  on  demand,  after  I  complete  said  entry.  For  the  making  and  delivery 
of  such  deed  as  aforesaid  I  bind  myself,  my  heirs,  administrators,  executors  and  aa- 
Bigns. 
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ProTided  always  that  yoa  pay  or  caase  to  be  paid  to  me  the  sum  of  one  and  25-100 
dollars  per  acre  for  the  land  inclnded  in  sncb  strip,  and  the  further  sam  of  two  dollars, 
being  one-foarth  of  the  expense  inoarred  and  paid  by  me  in  mailing  such  entry,  the 
payment  of  said  sums  of  money  to  be  made  to  me,  at  the  time  of  the  delivery  of  said 
deed. 

This  agreement,  I  think,  describes  the  land  with  aach  certainty,  that 
there  need  be  no  quibbling  over  it. 

The  third  objection  raised  by  counsel  for  Harrington  namely,  "  That 
said  entry  ought  not  to  have  been  allowed  for  the  further  reason  that  there 
is  no  authorit}'  in  law''  therefor,  can  not  be  considered  herein,  because 
it  questions  the  legality  of  the  decision  aforesaid,  and  that  questioa 
could  properly  be  considered  only  on  a  motion  for  review. 

Wilson  having  substantially  complied  with  the  requirements  of  this 
Department,  his  entry  will  be  sustained. 

The  decision  of  your  office  is  therefore  reversed. 


D£SERT  LAND  ENTRT- APPLTC ATIOX. 

Fbederiok  p.  Woloott. 

An  application  to  enter  desert  land  mnst  show  that  the  applicant's  knowledge  as  to 
the  character  of  the  land  is  deriyed  from  a  personal  examination  of  the  same. 

The  affidavits  of  the  applicant  and  his  witnesses  mnst  be  made  at  the  same  time  and 
before  the  same  officer. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Oficey  July  7, 1891. 

The  appeal  of  Frederick  P.  Wolcott  from  the  decision  of  your  office 
under  date  of  May  13, 1890,  rejecting  his  desert  land  application  to 
enter  NW.  i,  N.  J  of  8  W.  J,  W.  i  of  NB.  i,  NE.  i  of  NE.  i,  and  lots  1, 
2,  3  and  4,  of  Sec.  24,  T.  3  N.,  R.  76  W.,  Cheyenne,  Wyoming,  has  been 
considered. 

It  appears  that  on  the  2ud  day  of  April,  1890,  Wolcott  executed  before 
the  clerk  of  the  court  of  common  pleas,  Hamilton  county,  Ohio,  his  dec- 
laration or  desert  land  application  for  the  above  desci  ibed  land ;  that  on 
the  10th  day  of  the  same  month,  Frank  P.  Hyan  and  Stanley  Ilarriug- 
ton,  as  witnesses,  executed  affidavits,  as  to  the  character  of  the  laud  in 
question,  before  the  deputy  clerk  of  court,  1st  judicial  district  of  Wyo- 
ming, and  that  this  application  accompanied  by  the  above  affidavits  of 
witnesses  was  presented  to  the  local  officers  April  12, 1890,  and  rejected 
by  them  on  the  ground  that  the  appellant  did  not  testify  in  his  declara- 
tion that  he  had  personally  inspected  the  UiikI  and  knew  from  p  rsonal 
examination  the  desert  land  character  of  the  same,  and  furthermore, 
that  the  leclaration  was  sworn  to  outside  of  the  State  of  Wyoming. 

From  this  decision  the  party  appealed,  and  your  office  under  date  of 
May  13,  1890,  sustained  the  action  of  the  local  officers,  from  which  the 
party  again  ai>peals. 
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By  a  geueral  circular  issued  by  GommissioDer  Stockslager  Jaimaiy 
1, 1889,  approved  by  Wm.  F.  Vilas,  then  Secretary  of  the  Interior,  it 
was  provided  that  applicants  for  desert  lands  must  have  a  personal 
knowledge  of  lands  they  intend  to  enter;  that  the  averments  in  the 
declaration  can  not  bo  made  upon  <<  information  and  belief,"  and  that 
the  register  and  receiver  must  reject  all  applications  where  the  aver- 
ments contained  in  the  declaration  are  not  from  knowledge  ''  derived 
from  a  personal  examination  of  the  lands ; "  furthermore,  that  ^'  the 
affidavits  of  applicant  and  witnesses  must  in  every  instiince  either  of 
original  application  or  final  proof  be  made  at  the  same  time  and  place 
and  before  the  same  officer." 

In  the  case  at  bar  the  applicant  did  not  comply  with  the  require- 
ments laid  down  in  said  circular,  he  had  never  seen  or  personally  exam- 
ined the  land  nor  did  he  with  his  witnesses  execute  the  necessary 
papers  before  the  same  officer  and  at  the  same  time  and  place. 

The  rule  requiring  a  personal  knowledge  of  the  land  by  the  appli- 
cant, was  first  established  by  general  circular  issued  by  Commissioner 
Sparks,  under  date  of  June  27,  1887,  and  went  into  effect  August  1, 
1887.  See  circular  approved  December  3, 1889  («J  L.  D.,  672)  and  Jacob 
P.  Oswald  (11  L.  D.,  155) ;  also  cases  decided  in  accordance  with  said 
rule,  James  W.  Sexton  (7  L.  D.,  312),  and  Violette  Hall  (8  L.  D.,  96). 

After  a  careful  examination  of  the  papers  and  argument  in  this  case, 
I  can  find  no  just  reason  for  abrogating  the  present  ruling  in  such 
cases,  therefore  the  decision  of  your  office  is  affirmed. 


BAILROAD  GRANT-EXPIRED  PRE-EMPTION  FII-ING. 

Krioklan  t?.  St.  Paul  and  Sioux  City  E.  U.  Co. 

A  pre-emptiou  filing  on  uDoffered  land,  under  which  proof  and  payment  are  not  made 
prior  to  the  public  offering,  raises  no  presumption  of  occupancy  as  against  the 
subsequent  operation  of  a  railroad  grant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

July  7,  1891. 

I  have  considered  the  appeal  of  Johann  Kricklan  from  the  decision 
of  your  office  of  July  11,  1889,  rejecting  his  application  to  enter  under 
the  homestead  law  the  SEJ  of  the  SEJ  of  Sec.  11,  T.  114  N.,  B.  28  W., 
Marshall,  Minnesota. 

The  record  shows  that  on  August  8,  1857,  liichard  Holden  filed  n 
pre-emption  declaratory  statement  for  the  tract  in  question,  alleging 
settlement  on  May  14, 1857.  This  filing  was  on  unoff'ered  land  and  has 
never  been  canceled. 

On  the  passage  of  the  act  of  May  12, 1864  (13  Stat.,  74),  the  tract  fell 
within  the  indemnity  limits  of  the  St.  Paul  and  Sioux  City  Railroad 
Company's  grant,  and  was  withdrawn  July  15,  1864. 
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This  tract  also  came  within  the  ten-miles  limits  of  the  grant  for  the 
benefit  of  the  Hastings  and  Dakota  Bailroad  Company,  under  the  act 
of  July  4, 1866  (14  Stat,  87). 

The  road  was  definitely  located  on  Jane  26, 1887.  The  withdrawal 
for  the  benefit  thereof  became  effective  July  21,  1866.  Both  the  rail- 
roads were  built  opposite  the  land,  bat  the  land  has  not  been  selected 
or  listed  on  account  of  either  grant. 

On  March  28, 1887,  Johann  Kricklan  applied  to  enter  said  tract  as  a 
homestead ;  his  application  was  rejected  by  the  local  land  officers,  and, 
upon  appeal,  your  office  affirmed  their  action,  subject  to  his  ^^  right 
either  to  appeal  to  the  Secretary  of  the  Interior  or  to  apply  for  a 
hearing  for  the  purpose  of  affording  him  an  opportunity  to  show  that 
pre-emption  or  homestead  settlement  rights  had  attached  to  said  land 
and  were  subsisting  at  the  several  dates  of  withdrawal  and  definite 
location  hereinbefore  mentioned." 

He  has  appealed  to  this  Department  from  your  ruling  rejecting  his 
application.  It  is  shown  that  Holden's  filing  on  the  land  was  made  on 
August  8,  1857,  and  the  tract  was  offered  at  public  sale  ou  October  15, 
1860,  under  proclamation  'No.  664.  Accompanying  the  proclamation 
was  a  notice  to  each  pre-emptiou  claimant  for  any  of  the  lands  offered 
to  appear  and  submit  proof  on  his  claim  before  the  register  and  receiver 
before  the  day  appointed  for  the  commencement  of  said  sale,  *'  other- 
wise such  claim  will  be  forfeited."  MoUlen  offered  no  proof  before  the 
day  of  the  offer  to  sell,  and  never  has  submitted  any  proof  thereon. 
The  tract  was  in  this  condition  at  the  dates  of  the  withdrawal  for  tbe 
benefit  of  the  St.  Panl  and  Sioux  City  Hailroad  Company,  and  the  defi- 
nite location  of  the  Hastings  and  Dakota  Bailroad  Company. 

It  is  a  well-settled  rule  of  the  Department  that  the  existence  of  a 
prima  facie  valid  pre-em])tion  filing  of  record  at  the  date  wlieu  the 
grant  became  effective,  raises  a  presumption  of  settlement  as  alleged 
and  of  the  actual  existence  of  the  claim,  which  is  conclusive  as  against 
the  grant  in  the  absence  of  an  allegation  that  said  filing  was  void  ab 
initio.  Union  Pacific  Railway  Co.  v.  Haines,  11  L.  D.,  224;  Northern 
Pacific  Eailroad  Company  v.  Stovenonr,  10  L.  D.,  645. 

It  will  be  noticed  that  the  existence  of  a  filing  must  be  prima  facie 
valid  in  order  to  create  the  presumption  held  to  be  conclusive  Jigainst 
the  railroad  company.  I  am  of  the  opinion  that  this  presumption  of 
occupancy  raised  by  the  existence  of  the  filing  was  destroyed  by 
Holden's  failure  to  make  proof  and  payment  before  the  date  the  tract 
was  offiered  by  executive  proclamation  in  1861).  It  should  be  treated 
and  held  to  be  an  expired  filing  and  all  rights  forfeited  under  it  several 
years  before  the  rights  of  the  railroads  attached.  The  tract  was  there- 
fore, prima  facie,  sulyect  to  said  grant. 

Your  office  decision  is  accordingly  affirmed. 


24  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

CONTEST— PRACTICZ— INTERVENTION— RELINQUISHMENT. 

Weir  v.  Manning  et  al. 

In  the  corroboration  of  allegations  set  up  in  an  affidavit  of  contest  the  testimony  of 

one  witness  is  sufficient. 
A  contestant  should  not  be  allowed,  on  filing  the  relinquishment  of  the  entrynian,  to 

exercise  the  right  of  entry  during  the  pendency  of  a  plea  of  intervention  setting 

up  fraud  and  collusion  as  against  the  contest. 
A  contest  in  which  an  interveuor  has  been  recognized  should  not  be  disposed  of  prior 

to  the  day  fixed  for  hearing,  and  without  notice  to  said  intervenor. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  8,  1891. 

I  have  considered  the  ease  of  Gavin  Weir  v.  John  Manning  et  a?.,  on  ap- 
peal  by  the  former  from  your  decision  of  October  12,  1889,  afilSrming 
your  decision  of  December  22, 1887,  in  which  you  held  that  the  affidavit 
of  contest  presented  by  Weir  on  February  25, 1887,  against  the  home- 
stead entry  of  Mauniug  for  the  E.  J,  NE.  i  and  8W.  J,  NE.  J,  Sec.  20, 
T.  5  N.,  R.  2  W.,  Salt  Lake  City  land  district,  was  properly  rejected. 

The  record  in  this  case  through  the  action  and  nonaction  of  the  for- 
mer register  of  the  Salt  Lake  City  land  office  has  become  very  much  con- 
fused, but  the  following Jis  in  substance  what  it  shows: 

On  November  15,  1885,  John  Manning  made  homestead  entry  for  the 
said  laud,  and  on  February  25, 1887,  Gavin  Weir  presented  his  affidavit 
of  contest  against  the  same,  alleging  abandonment.  This  was  not  filed 
by  the  local  officers  for  the  reason,  as  claimed  by  the  register,  that  it 
was  not  corroborated. 

On  March  10,  following,  Alfred  E.  Manning  presented  his  affidavit  of 
contest  against  the  said  entry,  also  alleging  abandonment.  There  is 
nothing  to  show  that  this  was  docketed.  It  was  marked  filed,  but  no 
notice  appears  to  have  been  issued,  nor  any  action  taken  thereon.  On  the 
12th  of  same  month,  Gavin  Weir's  attorney,  G.  R.  Maxwell,  appeared 
at  the  local  office  with  James  Weir,  and  placed  on  the  affidavit  of  Gavin 
Weir  the  corroborating  affidavit  of  said  James  Weir,  and  it  appears 
from  the  evidence  in  the  case  that  there  was  one  corroborating  witness 
to  the  affidavit  when  it  was  first  presented.  Upon  this,  the  attorney 
for  Weir  asked  that  the  case  be  filed,  docketed,  set  for  hearing,  and 
that  notice  issue  thereon,  but  the  local  officers,  after  filing  the  paper, 
declined  to  issue  notice,  or  set  the  case  for  hearing,  but  held  it  to  await 
the  resnlt  of  the  A.  E.  Manning  contest.  Immediately  thereafter,  the 
attorney  of  Weir  filed  an  affidavit  or  plea  of  intervention  and  asked  to 
be  allowed  to  intervene  in  the  Manning  contest.  This  was  allowed,  the 
plea  was  filed  and  the  case  set  for  hearing  July  20th  following,  of  which 
Manning  was  duly  notified. 

On  June  13,  1887,  A.  E.  Manning  filed  his  answer  to  the  plea  of  in- 
tervention.   The  original  plea  is  lost  or  destroyed,  but  from  the  state- 
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menls  of  Maxwell  in  his  affidavit  and  brief  on  file,  and  from  the  answer 
of  Manning,  I  learn  that  at  the  time  the  plea  was  tiled,  the  affidavit  of 
contest  of  Weir  had  been  lost  or  destroyed,  and  Maxwell  alleged  in  his 
plea  of  intervention  that  it  was  corro  borated  by  one  witness  when  pro 
sented  on  February  25, 1887,  and  for  a  second  ground  of  objection  to 
Manning's  contest  against  his  brother's  entry,  he  charged  that  it  was 
collusive  and  fraudulent  The  answer  of  Manning  is  inartistically 
drawn,  but  it  substantially  shows  that  the  original  affidavit  was  <^  snp- 
ported  by  the  oaths  of  Gavin  Weir  and  Alexander  Weir,  and  as  to  the 
second  charge,  he  does  not  deny  it,  but  says  "  The  pretense  of  collus- 
ion made  in  said  affidavit  and  motion  for  intervention  are  refuted  by 
the  accompanying  affidavit." 

On  June  20, 1887,  A.  E.  Manning  illed  in  the  local  office  a  relinquish- 
ment by  John  Manning  of  his  homestead  entry.  It  was  sicorn  to  by  the 
entryman  at  Auckland  in  the  colony  of  New  Zealand,  on  May  10, 1887. 
The  entry  was  thereupon  canceled,  and  A.  E.  Manning  was  allowed  to 
file  a  pre-emption  declaratory  statement  for  the  land,  alleging  settle- 
ment June  7, 1887,  and  on  July  14,  following,  he  made  desert  land  entry 
for  the  tract. 

On  July  20,  the  day  set  for  hearing  the  matters  contained  in  the  in- 
tervention pleadings,  Weir  appeared  at  the  local  office  with  his  attor- 
ney and  witnesses,  and  learned  that  the  case  had  been  disposed  of,  the 
entry  canceled,  and  that  Manning  had  made  an  entry  for  the  land.  His 
attorney  asked  to  have  the  case  restored  to  the  docket  and  that  the 
local  officers  hear  testimony  to  show  the  truth  of  the  allegations  of  said 
plea.  This  was  refused.  Thereupon,  the  attorney  prepared  a  copy  of 
the  original  affidavit  of  contest  as  offered  on  February  25,  and  as  sup- 
plemented by  the  affidavit  of  James  Weir  on  March  12,  1887,  and  pre- 
pared the  affidavits  of  himself  and  Gavin  Weir  and  the  corroborating 
witnesses.  These  were  sworn  to  before  the  register  (Webb)  and  marked 
filed  July  20, 1887,  and  the  register  was  asked  upon  this  showing  to  re- 
instate the  case  and  make  a  record  of  the  filing  of  these  affidavits,  and 
it  was  insisted  that  as  Manning  was  in  default  on  the  issues  made  by 
the  pleadin|[s,  that  Weir  should  have  a  judgment  upon  his  plea  as  in- 
tervenor.  The  local  officers  refused  to  re  instate  the  case,  or  to  take 
any  action,  or  to  make  any  record  of  the  transaction  from  which  refusal, 
and  from  their  action  in  the  case  Weir  appealed,  and  made  substan- 
tially the  following  assignments  of  error : 

Ist.  "The  register  and  receiver  erred  in  permitting  any  entry  or  filing 
upon  this  land  pending  this  intervention." 

2.  The  answer  of  Manning  establishes  the  main  facts  and  shows  a 
priority  in  Weir,  which  it  was  error  to  overlook. 

3.  There  was  an  issue,  on  the  intervention,  and  it  was  error  to  dismiss 
it  without  notice  or  ti  ial,  and  before  return  day  (July  20).  The  answer 
ra'sed  an  issue  which  should  have  been  tried. 

4.  Error  in  not  having  proof  that  John  Manning  authorized  the  relin- 
quishment. 
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5.  Upon  return  day,  the  witnesses  for  Weir  should  have  been  heard, 
and  said  case  should  have  been  on  the  docket,  and  Manning  being  in 
default,  judgment  should  have  been  rendered  in  theca«e  upon  the  affi- 
davits filed  as  upon  default. 

6.  Error  in  allowing  Manning  to  make  entry  when  it  was  set  forth 
in  the  pleadings  that  his  contest  was  fraudulent,  and  that  he  was  per- 
petrating a  fraud  upon  the  government. 

Notice  of  this  appeal  was  duly  served  on  Manning.  On  August  4, 
1887,  the  register  transmitted  to  your  office,  the  appeal  and  answer  to 
the  appeal,  but  did  not  send  up  the  affidavit  of  coutest,  or  the  affidavits 
and  plea  of  intervention  or  answer  thereto,  or  the  copy  of  affidavit  of 
contest,  or  the  affidavits  made  on  July  20,  or  any  record  of  the  business 
transacted  at  his  office  on  the  20th  of  July,  nor  does  he  allude  to  any 
of  the  papers,  in  his  letter  of  transmittal,  but  ignores  the  entire  pro- 
ceeding. 

While  the  case  was  pending  before  your  office,  counsel  for  .Weir,  learn- 
ing of  the  conduct  of  the  register,  suggested  a  diminution  of  the  record, 
and  asked  that  the  entire  record  be  sent  up,  and  he  filed  an  affidavit  set- 
ting  forth  the  various  matters  that  were  deemed  a  part  of  the  record  and 
necessary  to  an  understanding  of  thecase.  This  suggestion  and  affidavit, 
your  office  took  no  action  upon,  but  passed  upon  the  case  sent  up  and  dis- 
missed the  contest  of  Weir,  and  allowed  the  desert  land  entry  to  remain 
intact.  From  this  action,  Weir  appealed,  and  on  May  10,  1889  (L  and 
R,  Vol.  95,  p.  381),  this  Department  found 

that  Weir,  on  or  about  March  14,  1887,  while  the  contest  of  Alfred  E.  Manning  was 
pending;,  filed  his  motion  to  intervene  or  plea  of  intervention,  io  the  said  contest, 
claiming  priority  of  right  and  perhaps,  as  Manning's  answer  would  indicate,  collnsion 
between  the  two  Manniugs,  regarding  the  contest  of  Alfred  E.  Manning.  To  prop- 
erly determine  the  case,  the  missing  documents  should  bo  supplied, 

and  held  that  if  Weir's  plea  made  him  a  party  he  should  have  been  no- 
tified of  the  action  to  be  taken  in  the  case.  The  same  was  returned  to 
you  with  directions  to  have  the  missing  papers  transmitted  to  your 
office,  if  the  originals  were  missing  or  lost,  that  the  parties  furnish 
copies,  etc.,  and  you  were  directed  when  you  should  receive,  these  docu- 
ments, to  consider  the  case  de  novo. 

Observing  the  mandate,  the  local  officers  were  called  upon  for  the 
niissin  g  documents,  and  the  parties  were  notified  of  the  action  of  the 
Department. 

Henry  W.  Manning  appeared  and  exhibited  his  letters  of  appointment 
as  administrator  of  the  estate  of  Alfred  E.  Manning,  deceased,  also  an 
affidavit  setting  forth  the  names  of  his  heirs,  and  that  they  were  minors. 
He  was  made  party  to  the  case  and  filed  an  affidavit  setting  forth  what 
had  been  done  toward  reclaiming  the  land.  The  register  then  in  the  office 
was  unable  to  find  either  the  affidavit  of  contest  or  a))plication  to  inter- 
vene,  or  any  affidavit  in  support  of  the  same,  but  a  copy  of  the  original 
affidavit  of  coutest  by  Weir  and  the  affidavits  of  Maxwell,  Gavin  Weir 
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and  the  corroboratiug  witnesses  were  foand  and  transmitted  to  jo.ir 
office  on  September  11, 1889.  It  appearing  that  Maxwell  had  died  in 
the  meantime,  Bird  and  Lowe  were  substituted  as  attorney's  for  Weir, 
who  send  their  appointment  as  attorneys,  and  a  statement  that  they 
have  no  personal  knowledge  of  the  past  history  of  the  case,  and  the 
affidavit  or  plea  of  intervention  having  been  also  lost  or  destroyed,  no 
copy  is  furnished.  Thereupon  on  October  12,  1889,  your  office  ag^ain 
passed  upcn  the  case  and  found  that  as  Weir  did  not  appeal  from  the 
action  of  the  local  officers  in  rejecting  the  affidavit  of  contest,  of  Feb- 
ruary 25, 1887,  "it  was  very  strong  evidence  of  the  correctness  of  the 
report  •  •  .  •  that  Weir's  contest  affidavit  when  lirst  presented  was 
entirely  uncorroborated  and  was  therefore  properly  rejected,"  and  you 
award  A.  E.  Manning  the  preference  right  of  entry,  and  adhere  to  your 
former  decision  dismissing  Weir's  contest,  from  all  which  he  appeals  to 
this  Department. 

These  four  affidavits  transmitted  to  your  office  included  the  affidavit 
of  George  R.  Maxwell,  late  attorney  of  Weir,  and  who  was  formerly 
register  of  the  land  office  at  Salt  Lake  Oity,  who  states  in  detail  the 
entire  transaction,  also  the  affidavit  of  Gavin  Weir  and  Alexander 
Weir.  While  the  three  differ  a  little  in  their  recollection  of  the  exact 
words  used  by  the  register,  yet  they  agree  substantially  that  he  said  to 
Maxwell,  on  February  25,  1887,  when  he  presented  the  affidavit,  "You 
must  have  another  witness."  Maxwell  replied  that  the  law  did  not  re- 
quire it,  but  if  the  rules  required  two,  he  would  get  the  other  one,  and 
asked  if  the  corroborating  affidavit  could  not  be  made  before  some  officer 
other  than  the  register,  and  spoke  of  the  distance  they  had  to  bring  a 
witness.  The  register  said  that  would  not  do.  Then  Maxwell  said 
'*ril  send  up  another  as  soon  as  I  can."  The  register  said  "All  right 
bring  or  send  him  up  and  I'll  issue  the  notices."  The  register  then  put 
the  papers  away  and  the  three  men  left  the  office. 

James  Weir  made  affidavit  in  substance  that  he  went  to  the  land 
office  with  Maxwell  on  March  12, 1887.  Maxwell  called  for  the  Weir 
complaint  against  Manning.  It  was  produced  by  the  register.  Wit- 
ness says  "I  took  it  and  carefully  read  both  affidavits,"  the  one  si£:ned 
on  the  face  by  Gavin  Weir,  and  the  one  on  the  back,  signed  by  Alex- 
ander Weir.  He  recognized  both  signatures.  Maxwell  then  drew  up 
a  corroborating  affidavit  for  witness  to  sign,  which  he  did  and  was 
sworn  by  the  register,  and  left  the  office.  He  returned  in  a  short  time 
and  found  Maxwell  and  the  register  discussing  whether  Manning  or 
Weir  had  a  priority;  Then  he  learned  that  AU'rod  E.  Manning  had  a 
contest  affidavit  on  file.  The  register  said  Weir's  contest  would  do  him 
no  good,  and  asked  Maxwell  if  he  wanted  the  papers.  Maxwell  replied 
"No  I  don't  want  the  paper  now,  it  belongs  here,  and  I  will  investigate 
and  see  what  I'll  do  next."  They  then  left  the  office  together,  leaving 
the  papers  with  the  register,  since  which  time  they  have  not  been  seen 
by  witness. 
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The  aflBdiivit  soDt  up,  wfaicb  purports  to  be  a  copy  of  the  original, 
is  upon  a  printed  form,  and  it  is  nearly  all  printed  matter,  except  names 
and  dates.  The  charge  was  briefly  stated,  and  there  is  little  chance  for 
error  in  tlie  substance  of  it.  There  is  further,  in  evidence,  the  affidavit 
of  contest  of  A.  E.  Manning  against  John  Manning's  entry  and  the  re- 
linquishment of  John  Manning  who  was  in  New  Zealand.  It  is  very 
apparent  that  the  affidavit  of  contest  and  the  relinquishment  on  the 
back  of  John's  receipt,  except  the  date  and  place,  are  in  the  same  hand- 
writing, and  it  is  almost  as  certain  that  they  were  written  with  the 
same  pen  and  ink. 

It  is,  from  all  theevidence  in  the  case,  clearly  shown  that  the  affidavit 
of  February  25,  1887,  by  Gavin  Weir  was  corroborated  by  Alexander 
Weir.  We  must  arrive  at  this  conclusion  or  impute  deliberate  perjury 
to  Maxwell  ahd  the  three  other  witnesses.  It  is  quite  apparent  that. 
John's  receipt  was  in  the  control  of  his  brother,  A.  E.  Manning,  for 
some  purpose.  The  fact  that  A.  E.  Manning  filed  the  affidavit  immedi- 
ately after  Weir's  had  been  offered,  and  that  no  hearing  was  ordered 
thereon,  or  notice  issued,  or  affidavit  filed  for  service  by  publication,  but 
that  the  case  was  held  until  John  could  send  the  relinquishment,  tends 
strongly  to  show  collusion  and  fraud  in  A.  E.  Manning's  contest,  and 
that  it  was  fifiid  to  defeat  Weir's  preference  right.  It  is  singularly  sug- 
gestive that  the  original  affidavit  was  lost  or  destroyed  and  that  follow- 
ing it  the  plea  of  intervention  and  the  affidavits  supporting  it  were  lost 
or  destroyed,  while  the  answer  of  Manning,  and  all  the  papers  on  his 
behalf  are  preserved. 

There  is  nothing  tending  to  show  that  Maxwell  or  Weir  were  at  fault 
in  this  matter.  It  is  noticeable  too  that  the  register,  in  transmitting 
the  appeal  on  August  4, 1887,  did  not  send  the  papers  on  which  it  was 
based,  nor  mention  the  filing  of  the  affidavits  on  June  20,  or  the  fact  that 
he  had  disposed  of  the  intervention  of  Weir,  and  when  called  upon  by 
your  office,  on  November  5, 1887,  for  a  full  report  of  the  proceedings 
and  for  the  papers,  he  replies  on  November  13  following,  that  his  letter 
of  August  4  gives  a  full  report  of  all  the  proceedings  in  the  case,  and 
that  he  is  unable  to  make  further  report,  yet  he  never  reported  the  in- 
tervention proceedings.  Is  is  unfortunate  that  Maxwell  died  pending 
the  case,  as  it  rendered  it  impossible  to  produce  a  copy  of  the  plea  of 
intervention. 

It  is  quite  clear  that  injustice  has  been  done  in  this  case.  Weir  did 
not  appeal  from  the  action  of  the  local  officers  in  refusing  to  issue  no- 
tice on  his  affidavit  (corroborated  by  one  witness,  for  the  obvious  reason 
that  it  was  easier  to  procure  another  witness. 

I  have,  upon  full  consideration  of  the  case,  arrived  at  the  conclusion 
(1)  that  it  was  error  to  allow  Manning's  entry  while  the  plea  of  inter- 
vention in  his  contest  case  was  pending.  John  Manning's  relinquish- 
ment could  not  afi'ect  the  charge  of  fraud  and  collusion  made  against  A. 
E.  Manning-s  contest,  but  the  relinquishment  rather  tended  to  prove 
the  truth  of  the  charge. 
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Again  it  was  error  to  dispose  of  the  case  before  the  day  of  hearing, 
in  the  absence  of  the  intervener  and  without  notice  to  him.  And  hav- 
ing stricken  the  case  from  the  docket,  it  should,  upon  the  showing  made 
by  the  intervenor,  have  been  reinstated,  and  the  testimony  taken  and 
made  a  matter  of  record,  that  he  might  have  had  the  benefit  of  it  be- 
fore your  office.  To  dismiss  the  case  and  refuse  to  take  any  action  or 
make  any  record  of  any  proceedings  was  inexcusable  as  well  as  erro- 
neous. 

When  a  charge  of  collusion  and  fraud  was  lodged  against  a  contest, 
and  the  papers  presented  and  the  circumstances  surrounding  the  case 
tended  strongly  to  prove  the  truth  of  the  charge,  it  was  error  to  allow 
sach  contestant  a  preference  right  of  entry  for  the  land  on  a  reliuquish- 
ment  being  filed. 

Although  Weir  did  not  appeal  from  the  action  of  the  local  officers  in 
refusing  to  issue  notice  on  his  affidavit  of  contest  which  is  conclusively 
shown  to  have  been  corroborated  by  one  witness,  yet  this  was  such  an 
error  of  law  that  under  rule  forty-eight  of  Rules  of  Practice,  your  office 
could  have  reversed  the  local  officers,  and  ordered  it  placed  on  file. 

In  view  of  the  entire  record,  I  regard  this  as  a  case  wherein  the  Sec- 
retary of  the  Interior  may  well  exercise  the  directory  and  supervisory 
powers  conferred  upon  him  by  law,  and  reserved  to  him  by  rule  114, 
Eules  of  Practice,  that  the  case  maybe  placed  in  its  proper  status.  In 
order,  therefore,  that  justice  may  be  done  and  the  rights  of  the  parties 
determined,  your  decision  affirming  the  local  officers'  action  and 
dismissing  the  contest  of  Weir  is  reversed,  and  the  case  remanded  to 
the  local  office,  with  directions  to  place  the  affidavit  of  contest  of  Gavin 
Weir  on  file  as  of  February  25, 1887  (and  as  the  original  is  lost,  supply 
the  record),  and  a  hearing  will  be  ordered.  Houston  v.  Coyle  (2  L.  D., 
58-61).  Notice  will  be  given  the  parties  thereof,  and  Weir  will  be  af- 
forded an  opportunity  to  present  evidence  in  support  of  his  affidavit  of 
contest  and  to  sustain  the  charge  of  collusion  set  forth  in  his  plea  of  in- 
tervention. See  Eddy  v.  England  (6  L.  D.,  530).  The  representative 
of  A.  E.  Manning,  deceased,will  be  allowed  to  defend  the  entry  of  John 
Manning  and  offer  evidence  in  support  thereof,  also  to  controvert  the 
allegation  of  collusion  in  A.  E.  Manning's  contest. 

Upon  receipt  of  the  report  of  the  local  officers  upon  the  testimony 
taken  at  such  hearingi  your  office  will  re-a(\judicate  the  case. 
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DESERT  LAND  EXTRY— WATER  SUPPLT -FINAL  PROOP, 

Orin  p.  McDonald. 

A  water  supply  derived  from  wells  located  on  the  land  may  be  accepted  as  safficient 
under  the  desert  laud  law,  if  it  be  shown  that  said  supply  is  controlled  by  the 
entryman,  is  permanent  in  character,  and  effectively  used  for  the  pnrposei!  of 
reclamation. 

New  final  proof  may  be  submitted  with  a  view  to  equitable  action  on  the  entry, 
*  where  the  proof  on  file  shows  a  failure  to  effect  reclamation  within  the  statatory 
period,  and  that  such  failure  is  due  to  difficulties  encountered  in  procuring  a 
sufficient  water  supply. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Genen^al 

Land  Office^  July  8,  1891. 

The  appeal  of  Orin  P.  McDonald  from  the  decision  of  yonr  office 
dated  January  28,  1890,  rejecting  his  desert  land  proof  for  section  10, 
T.  12  K,  R.  61  W.,  Cheyenne,  Wyoming,  has  been  considered. 

It  appears  that  May  8, 1886,  he  declared  his  intention  and  made  des- 
ert land  entry  for  the  above  described  land )  that  on  June  21,  1889,  the 
local  officers  notified  him  that  the  period  of  three  years  within  which 
proof  of  reclamation  should  be  made  had  expired ;  that  in  response  to 
said  notice,  on  September  19, 1889,  he  appeared  at  the  local  office  and 
filed  notice  of  intention  to  make  proof  on  his  entry  November  6,  1889, 
and  on  the  day  specified,  he  appeared  at  the  local  office  with  his  wit- 
nesses and  submitted  final  proof  which  was  rejected  by  the  register  as 
insufficient  and  thirty  days  allowed  for  appeal. 

On  December  5, 1889,  the  local  officers  transmitted  his  appeal  and 
your  office  under  date  of  January  28,  1890,  sustained  the  action  below, 
from  which  this  appeal  is  taken. 

The  proof  submitted  in  this  case  shows  that  the  land  is  rolling  soil 
sandy  loam  with  no  natural  stream  of  water  on  it ;  that  the  nearest 
running  water  is  Muddy  Creek,  about  four  or  five  miles  distant,  from 
which  it  would  be  impossible  to  irrigate  the  tract  in  question  on  account 
of  its  elevation  above  the  creek,  therefore,  as  the  only  method  by  which 
irrigation  could  be  accomplished,  he  dug  four  wells  and  erected  four 
large  wind-mills  with  a  pumping  capacity  of  over  2,000  gallons  per  hour; 
that  one  of  the  four  wells  is  located  on  each  quarter  section  and  that 
the  water  from  said  wells  has  been  conducted  and  distributed  by  means 
of  thirteen  ditches  upon  every  forty  acre  tract  in  the  section.  The 
proof  further  shows  that  the  wells  are  about  seventy-five  or  eighty  feet 
deep  and  have  an  abundance  of  water  and  that  the  ditches  aggregate 
between  seven  and  eight  hundred  feet  to  each  well  and  that  the  water 
wns  gradually  sprejiding  over  all  the  tract  except  two  or  three  high 
lK)ints,  one  of  about  thirty  acres  in  the  W.  J  NW.  J  and  about  thirty 
acres  in  the  W.  ^  SW.  J  of  said  section,  which  are  not  susceptible  of 
irrigation. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  81 

It  IS  further  shown  that  the  improvements  placed  npon  the  entry  for 
irrigation  purposes,  cost  over  $L0OO,  and  that  the  entr3^man  was  unable 
to  get  a  supply  of  water  upon  the  land  sufficient  for  irrigation  purposes 
sooner,  on  accouut  of  the  difficulty  he  experienced  in  getting  the  proper 
pipe  and  machinery  for  the  wells. 

The  first  section  of  the  desert  land  act  of  March  3^  1877  (19  Stats., 
377),  provides  for  the  reclamation  of  such  lands  by  ^^ conducting  water 
upon  the  same''  and  on  making  *^  satisfactory  proof  of  such  reclama* 
tiou,  patent  for  the  same  shall  issue  to  the  entryman. 

There  is  nothing  in  the  act  that  regulates  the  character  of  the  final 
proof,  but  it  apparently  rests  npon  the  presumption  that  the  desert 
character  of  the  land  is  caused  by  the  absence  of  moisture  and  that  if 
water  is  brought  upon  the  land  reclamation  will  follow,  therefore  in 
examining  cases  of  this  kind  it  would  seem  necessary  that  the  following 
points  should  be  considered;  1st,  Has  water  been  brought  npon  the 
landf  2d,  Is  it  of  sufficient  quantity  to  irrigate  and  reclaim  the  land, 
rendering  it  capable  of  producing  agricultural  products?  3d,  Is  the 
supply  permanent  and  controlled  by  the  entryman  and  the  means  of 
distribution  sufficient! 

In  the  case  at  bar  the  proof  shows  that  water  has  been  brought  upon 
the  land  at  the  rate  of  2,000  gallons  per  hour  continuously  and  it  would 
seem  at  that  rate  that  it  would  be  sufficient  to  irrigate  all  that  portion 
of  the  entry  susceptible  of  irrigation ;  furthermore  the  sui)ply  is  con- 
trolled by  the  entryman  and  it  would  appear  that  such  supply  would 
be  permanent  and  the  distribution  sufficient. 

The  only  question  then  that  remains  to  l>e  disposed  of  in  this  case  is, 
was  the  land  sufficiently  reclaimed  at  date  of  making  proof,  to  entitle 
the  entryman  to  a  patent?  Again  referriug  to  the  testimony,  we  find 
that  only  about  thirty  or  forty  acres  of  the  land  was  actually  irrigated, 
but  that  this  is  owing  to  the  fact  that  the  wells  have  not  been  run- 
ning long  enough  to  irrigate  the  whole  tract,  although  there  is  no  lack 
of  water;  thus  it  is  shown  that  the  entryman  has  at  considerable  ex- 
pense introduced  water  upon  every  forty  acre  tract  in  his  entry  suffi- 
cient in  quantity  to  irrigate  the  laud,  that  the  supply  is  permanent  and 
under  his  own  control,  in  fact  it  would  seem  he  has  done  all  in  his  power 
to  accomplish  the  reclamation  both  as  to  the  letter  and  spirit  of  the  law, 
and  it  is  simply  a  matter  of  time  when  the  water  supply  furnished  by 
the  entrym.iu  will  fully  and  satisfactorily  reclaim  all  the  land  except 
the  high  points  heretofore  referred  to. 

Secretary  Teller  in  letter  to  Commissioner  McFarland,  under  date  of 
February  9,  1885,  (3  L.  D.,  385)  says:  "I  do  not  think  it  necessary  to 
distribute  the  water  over  the  land  as  is  done  in  the  course  of  irrigation, 
that  would  be  to  require  a  useless  thing  of  the  claimant,"  then  again  he 
says :  '*  I  do  not  wish  to  be  understood  as  holding  that  the  water  nuist 
coverall  the  land;  but  it  must  be  carried  to  a  part  whence  it  can  be 
distributed  over  the  land,  except  when  high  points  and  uneven  surface 
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make  it  practically  impossible  that  it  should  be  done."  Now  in  the 
case  at  bar  the  party  has  not  only  carried  a  large  and  permanent  sup- 
ply  of  water  on  the  tract  but  he  has  distributed  it  upon  each  and  every 
forty  acre  tract  in  his  entry. 

In  the  case  of  Alexander  Toponce  (4  L.  D.,  201),  where  good  faith 
had  beeu  shown  and  persistent  efforts  had  been  made  against  difficul- 
ties to  reclaim  the  land  and  tiiere  being  no  adverse  claim,  although 
eight  years  had  elapsed  since  date  of  entrv,  the  claimant  was  allowed 
another  opportunity  to  make  final  proof. 

In  the  case  under  consideration  the  bona  fides  of  theentryman  is  un- 
questioned and  it  is  shown  that  notwithstanding  serious  difficulties  and 
obstacles  he  succeeded  in  introducing  a  large  amount  of  water  on  the 
land,  while  in  the  Toponce  case  no  water  had  reached  the  land  when 
the  case  was  submitted. 

Although  the  proof  is  satisfactory  in  this  caae,  as  to  introducing  and 
sustaining  water  on  the  land,  yet  it  is  not  satisfactory  as  to  a  iull  rec- 
lamation of  the  same,  as  the  whole  tract  for  which  proof  is  offered, 
except  possibly  some  high  points  not  susceptible  of  irrigation  "should 
be  actually  irrigated  in  a  manner  indicative  of  the  good  faith  of  the 
claimant."    George  Eamsey  (5  L.  D.,  120). 

Where  difficulties  prevent  the  submission  of  final  proof  of  reclamation 
within  the  statutory  period  and  no  adverse  claim  appears  and  good 
faith  is  manifest,  further  opportunity  to  submit  such  proof  should  be 
allowed,  Morris  Asher  (0  L.  D.,  801). 

In  the  case  of  Wm.  G.  Budd  (7  L.  D.,  167),  where  proof  did  not  show 
reclamation  on  account  of  trouble  in  getting  water  and  supplemental 
atffldavits  had  been  subsequently  filed  showing  further  reclamation,  the 
original  proof  was  rejected  and  the  party  allowed  to  make  new  proof 
after  publication,  and  when  received  to  be  submitted  to  the  board  of 
equitable  adjudication. 

December  6, 1889,  after  proof  of  McDonald  had  been  rejected  by  the 
local  officers  and  appeal  taken,  a  supplemental  affidavit  was  filed  in  the 
case  containing  further  evidence  in  relation  to  the  reclamation,  hence  it 
would  seem  that  this  case  should  follow  the  rule  laid  down  in  the  case 
last  cited,  therefore  the  decision  of  your  office  is  modified  to  the  extent 
of  allowing  the  entryman  sixty  days  after  due  notice  within  which  to 
make  new  final  proof,  after  due  publication,  which  if  found  satisfactory 
and  in  accordance  with  the  rulings  of  this  Department  will  be  submit- 
ted to  the  board  of  ai^udication. 
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TRANSFEREE-SECTION  T,  ACT  OF  MARCH  8,  1881-*PRACTICE. 

Niels  0.  E.  Jorgenson. 

A  transferee  cshd  not  invoke  the  oonfirmatory  powers  conferred  bj  section  7,  act  of 
March  3,  1891,  if  the  entry  in  qaestion  has  been  canceled  by  a  decision  that 
became  final  prior  to  the  passafi^e  of  said  act. 

A  motion  for  the  review  of  a  departmental  decision  filed  in  the  General  Land  office 
mnstbe  submitted  to  the  Department  for  its  action  thereon. 

Acting  Secretary  Chandler  to  the  Commissioner  of  theOeneral  Land  Office^ 

June  11,  IS91. 

I  hare  considered  the  application  of  A.  B.  Barnes,  transferee,  for  a 
review  and  reconsideration  of  departmental  decision,  dated  June  16, 
1890,  aflBrmiug  the  decision  of  yonr  office  in  holding  for  cancellation  pre- 
emption cash  entry  made  by  Niels  C.  B.  Jorgenson  for  l^B.  4,  Sec.  3, 
T.  106  N.,  R.  67  W.,  Mitchell,  South  Dakota. 

It  appears  that  Jorgenson  made  said  pre-emption  entry  April  29, 
1884;  that  on  November  1, 1888,  your  office  held  the  same  for  cancella- 
tion for  failure  of  the  party  to  comply  with  the  requirements  of  the  pre- 
emption law  and  that  on  appeal  this  Department  under  date  above 
given  sustained  your  office  decision. 

A  motion  for  a  review  of  this  decision  was  denied  November  25, 1890, 
and  now  the  transferee  makes  this  second  motion  for  reconsideration 
for  the  reason  that  he  believes  he  is  entitled  to  relief  on  the  grounds 
of  strong  equity  and  for  the  additional  reason  that  the  act  approved 
March  3,  1891,  will  protect  him  if  said  entry  is  re-instated  as  prayed. 

In  the  case  under  consideration  the  entry  was  canceled  by  your  office 
for  failure  of  the  party  t3  comply  with  the  requirements  of  the  pre- 
emption law,  and  in  the  i}resent  motion  for  review  there  isno  new  ques- 
tion presented  by  the  motion  not  previously  considered  or  involved  in 
the  case,  except  the  protection  claimed  under  the  act  of  March  3, 1891. 

The  transferee  can  not  plead  greater  equities  in  his  behalf  than  ex- 
isted in  the  entryman,  as  his  rights  are  in  no  sense  other  or  different 
therefrom.  Jorgenson,  by  his  entry,  acquired  only  an  equitable  title 
to  the  land,  the  legal  title  still  remaining  in  the  United  States,  and 
Barnes,  as  transferee  of  Jorgenson,  took  an  equitable  title  only ;  or  in 
other  words,  he  stepped  into  the  shoes  of  the  pre-emptor  and  has  no 
greater  or  different  rights  or  equities. 

This  principle  is  so  well  known  and  established  that  it  is  unnecessary 
to  cite  authorities  in  support  of  the  proposition. 

The  final  judgment  of  the  Department  on  the  entry  in  question  was 
rendered  June  16, 1890,  and  your  office,  under  date  of  June  24,  1890,  in 
accordance  with  said  judgment  canceled  the  entry,  therefore  at  the  date 
of  the  passage  of  the  act  of  March  3, 1891,  said  entry  was  canceled  and 
the  final  judgment  in  full  force  and  effect. 

The  final  judgment  and  cancellation  of  the  entry  concluded  all  the 
rights  and  equities  the  entryman  possessed  at  that  time,  in  the  land 
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embraced  by  his  entry,  aud  therefore  the  transferee,  as  against  the 
United  States,  was  in  a  like  manner  oonclnded. 

The  only  question  then  that  presents  itself  in  this  case,  is  whether 
the  entry  of  Jorgenson,  under  such  circumstances,  is  confirmed  by  the 
seventh  section  of  the  act  of  March  3,  1 891. 

This  case,  as  presented,  is  similar  in  this  respect  with  that  of  James 
Boss  (12  L.  D.,  446),  in  which  this  Department  held  that  section  seven 
of  the  act  referred  to,  <<  does  not  in  terms  or  by  implication,  confirm  an 
entry  so  canceled  prior  to  its  passage,"  therefore,  the  transferee  in  the 
case  at  bar  cannot  invoke  the  confirmatory  powers  of  the  act  in  ques- 
tion in  his  behalf,  as  the  rule  and  construction  laid  down  in  the  Boss 
case  must  prevail  in  this. 

In  transmitting  the  case  to  this  Department,  your  office  calls  atten- 
tion to  the  Boss  case,  stating  that  the  caue  — 

preseuts  the  qnestioD  of  jarisdictioD,  viz.,  whether  with  knowledge  of  the  decision 
cited,  it  should  be  transmitted  to  the  Department,  or  whether  this  (your)  office 
should  refuse  to  transmit  the  same,  in  view  of  the  ruling  already  announced  in  a 
similar  matter. 

I  am  unable  to  see  wherein  the  question  of  jurisdiction  in  this  case 
or  in  similar  cases,  can  arise. 

It  is  a  general  rule  that  a  motion  for  review  or  for  a  new  trial  is  an 
application  to  the  discretion  of  the  court  wherein  the  decision  to  be 
affected  by  such  review  or  trial,  was  made.  The  authority  to  act  on 
such  motion  lies  only  with  the  court  having  jurisdiction  of  the  case; 
therefore,  a  motion  for  review  of  a  departmental  decision  must  neces- 
sarily be  submitted  to  this  Department. 

Your  attention  is  called  to  Bules  77  and  114,  Bules  of  Practice. 

The  application  for  re-instatement  of  entry  is  denied. 


TIMBER  CULTimB  CONTEST— DEATH   OF  CONTESTANT—INTERVENING 

ENTRT. 

O'CONNER  V.  Hall  et  al. 

The  right  to  complete  an  entry,  initiated  by  one  who  contests  a  timber  cnltnre  entry, 
and  applies  to  enter  the  land  covered  thereby,  but  dies  prior  to  the  favorable 
termination  of  said  proceedings,  descends  to  the  heirs  of  the  contestant. 

A  relinqnishment  filed  during  the  pendency  of  a  contest  will  not  be  permitted  to  defeat 
the  right  of  a  contestant,  if  the  evidence  submitted  warrants  cancellation  of  the 
entry  on  the  charge  as  laid  by  him. 

An  entry  allowed  on  a  relinquishment  during  the  pendency  of  contest  proceedings, 
should  not  be  canceled  in  the  interest  of  the  contestant,  on  the  subsequent  suc- 
cessful termination  of  the  contest,  without  affording  such  interyening  entryman 
an  opportunity  to  show  cause  why  the  contestant  is  not  entitled  to  enter  the 
land. 
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In  a  hearing  oideied  between  SDch  interyening  entryman  and  the  successfal  contest- 
ant, the  issne  is  limited  to  the  qnalifications  of  the  contestant  and  his  right  to 
make  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land 

Office,  Jun^  11, 1891. 

I  have  considered  the  case  of  James  O'Conner  v,  Wm.  H.  Hall  on 
appeal  by  Yolney  D.  Throop,  intervenor,  from  your  decision  allowing 
the  heirs  of  James  O'Conner  to  complete  timber  cnltare  entry  of  James 
O'Conner,  deceased,  for  SE.  J,  Sec.  34,  T.  Ill  N.,  R.  52  W.,  Watertown, 
Soath  Dakota,  land  district. 

The  record  shows  that  on  April  23, 1879,  Wm.  H.  Hall  made  timber 
cnlture  entry  for  this  land.  On  May  19, 1886,  James  O'Conner  filed  an 
affidavit  of  contest  against  the  same,  and  made  an  application  in  due 
form  to  make  timber  culture  entry  thereof.  Upon  proceedings  regularly 
had  the  register  and  receiver  recommended  the  cancellation  of  the  entry, 
from  which  action  Hall  appealed  to  your  office.  On  April  10, 1887, 
O'Conner  died,  leaving  a  widow,  Harriet  O'Conner,  and  some  children. 

On  July  23, 1888,  Volney  D.  Throop  presented  a  relinquishment  of 
Hall's  entry,  dated  on  the  18th  of  the  same  month,  and  accompanied  it 
by  his  own  affidavit  of  the  death  of  O'Conner,  upon  which  showing  he 
was  allowed  to  make  timber  culture  entry  for  the  laud. 

On  October  17, 1888,  the  relinquishment  having  been  forwarded  to 
your  office,  your  office  letter  "  H  "  closed  the  case,  awarding  to  the  con- 
testant preference  right  of  entry.  This,  it  appears,  was  done  without 
your  office  having  knowledge  of  the  death  of  O'Conner  or  of  the  entry 
of  Throop. 

Upon  notice  being  nceived  by  O'Conner's  attorney  of  the  cancella- 
tion of  the  entry  and  of  the  award  of  the  preference  right  of  entry,  Mrs. 
CConuer,  widow,  on  August  21,  1888,  applied  to  mali:e  homestead  entry 
for  the  tract  in  ignorance,  so  far  as  appears,  of  the  fact  that  her  late 
busband  had  an  application  on  file  to  make  timber  culture  entry 
therefor.  This  application  was  rejected  because  of  Tbroop's  timber 
cnlture  entry.  On  September  18th  following,  she  again  applied  to 
make  entry,  claiming  residence  thereon  from  August  17,  1888.  This 
was  rejected  because  of  Throop- s  entry,  and  because  the  preference 
right  being  personal  only,  did  not  descend  to  the  heirs.  From  this 
rejection,  she  appealed,  and  on  July  27,  1889,  your  office  held  that 
Tbroop's  entry  was  improperly  allowed,  pending  the  application  of 
O'Conner  to  make  timber  culture  entry  for  the  land.  That  the  prefer- 
ence right  did  not  descend  to  the  heirs,  but  that  the  right  to  complete 
and  perfect  the  entry  initiated  by  O'Conner  during  his  life  time  did 
descend,  and  that  the  heirs  of  James  O'Conner  were  entitled  to  com- 
plete this  entry  by  furnishing  satisfactory  proof  that  O'Conner  up  to 
the  time  of  his  death  had  not  exhausted  his  rights  under  the  timber 
culture  law ;  and  you  add  that  if  such  entry  shall  be  perfected,  Tbroop's 
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entry  will  be  canceled.  Application  was  immediately  made  by  tbe 
heirs  to  complete  tbe  timber  caltare  entry  of  decedent,  and  thereupon 
Throop  appealed  from  yoar  decision. 

He  submits  tbe  following  assignment  of  errors : 

First:  Error  in  holding  that  the  heirs  and  legal  representatives  have 
a  preference  right  of  entry. 

Second:  In  holding  that  contestant's  heirs  and  legal  representatives 
have  any  preference  right  whatever  for  any  cause. 

Third :  <*  In  holding  that  contestant's  heirs  and  legal  representatives 
be  allowed  to  enter  said  tract  without  first  giving  claimant  (Throop)  an 
opportunity  to  show  cause  why  his  entry  should  not  be  canceled." 

Fourth :  Substantially  the  same  as  the  third. 

The  first  and  second  assignments  of  error  are  without  merit,  for  the 
reason  that  your  decision  did  uot  give  the  heirs  a  preference  right  of 
entryj  and  so  statcMl,  but  it  did  give  the  heirs  the  right  to  complete  an 
entry  initiated  by  the  ancestor. 

This  ruling  was  cle<arly  right  and  in  accordance  with  the  ruling  in 
case  of  Bo  senberg  v.  Hale's  Heirs  (9  L.  D.,  161)  in  which  it  is  said : 

It  is  obviouB  therefore  that  opon  the  cancellation  of  Edj^ar's  entry  R.  F.  Halo's 
application  to  enter  the  land  under  the  timber  culture  act,  became  of  full  force  and 
he,  or  in  case  of  his  death,  his  heirs  could  perfect  the  entry  by  him  initiated. 

It  appears  that  Edgar  had  made  timber  culture  entry  for  a  tract  of 
land,  and  Ilale  had  contested  the  entry.  The  entry  was  canceled  on 
the  contest  of  Eiale,  but  he  died  before  the  final  decision,  while  in  the 
case  at  bar,  the  entry  was  canceled  upon  the  filing  of  Hale's  relinquish- 
ment but  a  relinquii^hment  cannot  defeat  the  right  to  complete  an  en- 
try initiated  by  the  contestant.  In  Webb  r.  Loughrey  et  al.  (9  L.  D., 
440),  this  question  was  fully  considered,  and  a  number  of  cases  cited, 
and  it  was  said, 

Longhrey's  relinquishment  filed  pending  the  contest,    ....     will  not  necessa- 
rily defeat  the  contest  rights  of  Webb.     His  rights  will  depend  on  his  ability  to  sus 
tain  the  charge  laid  by  him.    He  has  maintained  the  charge  and  therefore  should 
prevail. 

This  principle  renders  it  necessary  to  consider  the  contest  case  of 
O'Conner  t?.  Hall,  and  having  carefully  reviewed  the  record  and  testi- 
mony in  that  case,  I  find  that  "the  charge  laid"  by  O'Conner  was 
clearly  maintained,  and  had  there  been  no  relinquishment,  the  case 
pending  on  appeal  by  Hall  would  have  resulted  in  sustaining  the  action 
of  the  local  officers  and  the  cancellation  of  the  entry.  This  would  have 
entitled  O'Conner,  had  he  been  living,  to  complete  the  entry  initiated 
by  him.  His  application  to  enter  would  have  become  of  full  force.  He 
being  dead,  his  heirs,  as  we  have  seen,  are  entitled  to  "  perfect  the  en- 
try by  him  initiated." 

The  third  assignment  of  error  has  more  merit.  It  is  the  uniform 
practice  of  the  Department  to  give  every  one  a  hearing  who  has  a  claim 
of  record  for  the  land  in  controversy. 
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Tbroop  willy  therefore,  be  allowed  to  show,  if  he  can,  that  O'Gonuer 
was  not  qualified  to  make  a  timber  culture  entry  at  the  time  he  made 
his  application  to  enter  this  land,  or  at  the  date  of  his  death,  or  that 
the  persons  offering  to  complete  the  entry  are  not  the  heirs  at  law  of 
CVConner.  If  O^Couner  was  not  a  qualified  entryman  and  he  could  not 
have  completed  his  entry,  upon  the  cancellation  of  Hall's  entry,  his 
heirs  cannot  complete  it.  This  question  Tbroop  has  a  right  to  be  heard 
upon.  He  maile  his  timber  culture  entry,  however,  pending  a  contest 
and  an  application  to  enter,  and  should  have  known  what  the  record 
^as.  He  bought  a  relinquishment  after  a  decision  against  the  entry, 
80  he  went  upon  the  land  at  his  peril,  and  will  not  be  allowed  to  show 
what  he  has  done  in  pursuance  of  his  entry,  but  may  offer  testimony 
bearing  upon  the  right  of  O'Oonner  to  make  entry,  or  whether  the  per- 
sons applying  are  his  heirs  at  law. 

You  will,  therefore,  remand  the  case  to  the  local  ofQce,  with  directions 
to  notify  the  parties  hereof,  and  if  Tbroop  shall,  within  sixty  days  from 
such  notice,  file  in  the  local  office  an  affidavit  alleging  any  fact,  which 
if  true,  would  render  O'Conner  disqualified  to  make  timber  culture  en- 
try, or  that  the  applicants  are  not  the  heirs  of  O'Gonner,  the  local  offi- 
cers will  order  a  hearing  thereon,  and  give  notice  thereof  to  the  parties 
in  interest,  and  they  will  afibrd  the  parties  an  opportunity  to  present 
evidence  upon  the  issue  indicated.  Upon  receipt  of  the  report  of  the 
local  officers  upon  the  testimony  taken  at  such  hearing,  your  office  will 
re  adjudicate  the  case.  If  Tbroop  shall  neglect  or  decline  to  file  such 
affidavit,  his  entry  will  be  canceled,  and  the  case,  as  to  him,  will  be 
closed.    Your  decision  is  modified  accordingly. 


BKLINQUISHMENT-SECTION  7,  ACT  OF  MARCH  8,  1881. 

Patrick  H.  McDonald. 

A  Telinqaiahment  will  not  be  accepted  where  the  entryman  has  previously  thereto 

disposed  of  his  interest  in  the  land. 
An  irregalarity  in  an  entry  does  not  require  eqaitable  action,  if  snch  entry  falls  within 

the  confirmatory  operation  of  section  7,  act  of  March  3,  le91. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  July  10, 189  L 

The  appeal  of  Patrick  H.  McDonald  from  the  decision  of  your  office 
dated  January  20,  1890,  declining  to  accept  his  relinquisbment  lor  the 
NW.  4,  Sec  25,  T.  102  S.,  R.  67  W.,  Mitchell,  South  Dakota,  and  allow 
him  to  make  a  pre-emption  entry  for  the  same  tract,  has  been  consid- 
ered. 

It  appears  that  on  May  28, 1879,  he  made  a  homestead  entry  of  the 
aboTC  described  tract;  that  on  April  3, 1886,  he  made  final  proof  that 
was  in  all  respects  satisfactory  and  final  certificate  was  issued  ;  subse- 
quently, however,  it  was  discovered  that  the  final  affidavit  was  missing. 
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On  March  31, 1888,  your  office  directed  the  local  officers  to  call  upon 
the  party  to  furnish  a  new  affidavit,  which  it  appears  for  reasons  here- 
inafter referred  to,  he  declined  to  do;  that  one  Oliver  Young,  ex  pro- 
bate judge  of  Hanson  county.  South  Dakota,  before  whom  said  proof 
was  taken,  testifies  under  oath  that  when  it  was  made,  he  prepared 
and  filled  out  the  proper  final  affidavit  which  was  properly  executed 
and  transmitted  with  the  papers  to  the  local  office. 

It  appears  further  that  a  short  time  after  making  said  proof  he  ex- 
ecuted a  mortgage  on  said  land  to  Burnham,  Tulley  and  Oo.,  the  mort- 
gage running  to  one  of  the  firm,  as  trustee,  for  $150;  that  shortly  after 
executing  this  mortgage  he  conveyed  the  said  land  to  his  wife  Mary 
L.  McDonald  by  warranty  deed. 

In  the  spring  of  1880,  Mrs.  McDonald  was  compelled  to  obtain  a 
divorce  from  her  husband  on  account  of  wilful  neglect  of  duty  and 
habitual  drunkenness,  leaving  her  with  the  care  and  support  of  seven 
small  children ;  that  she  is  in  possession  of  the  land  under  her  war- 
ranty deed,  and  has  paid  the  taxes  and  interest  on  the  mortgage  and 
kept  up  the  improvements;  furthermore,  it  is  shown  that  she  resided 
on  the  land  with  her  husband  from  date  of  entry  until  sometime  after 
final  proof  was  made  and  that  she  joined  with  him  in  the  mortgage 
given  on  the  property  for  $150. 

Since  Mrs.  McDonald  procured  her  divorce  McDonald  has  endeav- 
ored, evidently  through  spite,  to  defeat  the  issue  of  patent  on  the  home- 
stead entry,  by  tendering  a  relinquishment  of  the  land  as  theentryman 
and  thereby  depriving  his  wife  and  seven  children  of  their  home  as 
well  as  defeating  the  rights  of  the  mortgagee.  Your  office,  under  date 
of  January  20,  1890,  rejected  the  relinquishment  presented,  and  also 
the  application  of  McDonald  to  enter  the  land  under  the  pre-emption 
law,  thereby  affirming  the  action  of  the  local  officers  from  which  he 
again  appeals. 

In  the  case  at  bar  the  appellant  executed  a  mortgage  upon  his  prop- 
erty for  $150,  and  also  deeded  all  his  right,  title  and  interest  in  the 
land  in  question  to  his  wife,  Mary  Ellen  McDonald,  hence  under  these 
circumstances  he  would  have  no  further  interest  therein  and  therefore 
could  not  relinquish,  in  other  words,  he  is  by  his  own  acts  effectually 
barred  or  estopped  from  such  action.    Blackstone  says : 

A  man  shall  always  be  estopped  by  his  own  deed  or  act,  or  tot  permitted  to  aver 
or  prove  anything  in  contradiction  to  what  he  has  once  solemnly  avowed. 

The  act  of  March  3, 1891  (26  Stat,  1095),  provides:  that  where  a 
homestead  entry  in  which  final  proof  has  been  made  and  certificate 
issued,  to  which  there  is  no  adverse  claim,  originating  prior  to  final 
entry,  and  which  has  been  sold  or  encumbered  prior  to  March  1, 1888, 
andafter  final  entry,  to  bona  ^(Repurchasers  orincumbrancers  shall,  unless 
fraud  shall  be  found  on  the  part  of  the  purchaser,  be  confirmed,  and 
patented.  In  my  judgment,  the  case  under  consideration  comes  clearly 
under  this  statute. 
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McDonald  DOt  only  mortgaged  this  land  bat  conveyed  the  same  before 
March  1, 1888,  and  after  final  certificate  issued,  as  shown  by  the  certi- 
fied  abstract  of  title  filed  with  the  case,  moreover,  by  affidavits  sub* 
mitted  it  is  satisfactorily  shown  that  said  mortgage  is  still  unpaid  and 
that  the  interest  thereon  has  been  and  is  being  paid  by  Mary  Ellen 
McDonald. 

There  is  no  evidence  nor  is  there  any  thing  even  alleged  impeaching 
the  good  faith  of  the  mortgagee  and  transferee. 

As  the  entry  is  confirmed  by  the  above  mentioned  act,  it  will  not  be 
necessary  to  submit  the  same  to  the  board  of  adjudication,  therefore 
your  office  decision  is  affirmed  with  the  above  modification. 


Oapelli  v.  Walsh. 

Motion  for  review  of  departmental  decision,  rendered  April  9, 1891, 
12  L.  D.,  334,  in  the  case  above  entitled,  denied  by  Acting  Secretary 
Chandler,  July  10, 1891. 


PRE-EMPTION  BNTRY-SECTION  T,  ACT  OF  MARCH  3,  1801. 

Alton  A.  Babtlett. 

The  snBpension  of  an  entry,  by  an  order  of  the  Greneral  Land  Office  made  after  the 
lapse  of  two  years  from  the  issnance  of  final  certificate,  does  not  operate  to  except 
snch  entry  from  the  confirmatory  operation  of  the  proviso  to  section  7,  act  of 
March  3,  1891. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General  Land 

Office^  July  10, 1891.. 

This  is  an  appeal  by  Alton  A.  Bartlett,  from  your  ofSce  decision  of 
June  5, 1888,  holding  for  cancellation  his  preemptipn  cash  entry  for  the 
N.  J,  S W.  i.  Sec.  12,  T.  106  N.,  R.  57  W.,  Mitchell,  South  Dakota. 

It  appears  that  he  filed  preemption  declaratory  statement  September 
9,  alleging  settlement  March  30,  1884,  upon  said  tract;  that  he  made 
proof  therefor  December  27, 1884,  upon  which  final  certificate  was  issued 
January  17,  1885;  that  July  29, 1887,  your  ofiice  finding  said  proof  in- 
sufficient, suspended  the  entry  and  required  an  affidavit  showing 
whether  he  is  still  the  owner  of  said  land,  and  the  character  and  value 
of  the  improvements  made  thereon  since  date  of  making  final  proof. 
Affidavits  were  furnished  in  attempted  compliance  with  such  require- 
ments, but  being  unsatisfactory  to  your  office,  the  entry  was  held  for 
cancellation  by  the  decision  appealed  from. 

By  letter  dated  March  25, 1889,  you  canceled  said  entry  for  failure  to 
appeal  from  said  decision.  Thereupon,  Bartlett,  alleging  that  he  was 
without  notice,  both  of  your  decision  of  June  6, 1888,  and  your  letter  of 
March  25, 1888,  filed  an  application  for  reconsideration. 
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By  letter  dated  February  13, 1890,  yoa  denied  said  applicatioD,  bat 
allowed  Bartlett  to  appeal. 

In  letters  of  instrnction  dated  May  8, 1891,  (12  L.  D.,  450)  and  July 
1, 1891  (13  L.  D.,  1),  the  Department  construed  the  proviso  to  section 
seven  of  the  act  of  March  3, 1891,  to  mean  that  a  proceeding  by  the  gov- 
ernment, (as  distinguished  from  one  by  an  individual)  against  an  entry 
of  the  kind  specified,  instituted  after  a  lapse  of  two  years  from  the  date 
of  final  certificate,  is  not  sufQcient  to  except  such  entry  from  confirma- 
tion by  said  proviso. 

Bartlett's  final  certificate  is  dated  January  17, 1885.  No  action  ap- 
pears to  have  been  taken  with  reference  to  his  entry  until  July  29, 
1887,  when  as  stated  it  was  suspended  by  your  office.  The  period  be- 
tween these  dates  is  greater  than  two  years. 

The  pending  entry  will  accordingly  be  passed  to  patent.  The  decision 
appealed  from  is  reversed. 


PRACTICE-MOTION  TO  DISMISS  CONTEST. 

LEIN  V.  BOTTON. 

A  motioD  to  dismisi  a  contest,  for  tbe  want  of  safficieDt  evidence  to  sostain  the  charge, 
is  iu  tbe  nature  of  a  motion  for  a  non-suit,  and  does  not  deprive  the  defendant 
of  bis  right  to  thereafter  submit  testimony  in  support  of  the  entry,  in  the  event 
that  said  motion  is  denied. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  13,  1891. 

I  have  considered  the  case  of  Kund  F.  Lein  v,  EUick  N.  Botton,  upon 
the  appeal  of  the  latter  from  your  decision  holding  for  cancellation  his 
home.>tead  entry  for  the  NE.  |  of  Sec.  32,  T.  146  N.,  R.  53  W.,  Fargo 
land  district,  Dakota. 

His  entry  was  made  on  the  10th  of  December,  1884,  and  Lein  filed 
affidavit  of  contest  on  the  10th  of  March,  1887,  alleging  failure  to  estab- 
lish bona  fide  residence  on  the  land,  failure  to  cultivate,  and  abandon- 
ment, on  the  part  of  the  entryman. 

A  hearing  followed,  which  was  concluded  on  the  13th  of  July,  1887. 
After  the  evidence  on  the  part  of  the  contestant  had  been  produced, 
the  claimant's  counsel  moved  to  dismiss  the  contest,  on  the  grounds : 

1st.  Because  contestant  has  failed  to  prove  the  allegations  contained  in  the  notice 
of  contest.; 

2nd.  Because  tbe  evidence  submitted  by  contestant  does  not  show  that  claimant 
has  any  home  other  than  this  homestead,  and  instead  of  abandoning  said  homestead 
lie  has  cultivated  a  considerable  part  of  the  land  from  year  to  year  in  good  faith. 

This  motion  was  not  decided  by  the  register  and  receiver  upon  the 
trial,  but  on  the  13th  of  October,  following,  they  rendered  a  decision 
denying  the  motion,  and  holding  the  entry  for  cancellation.    An  api)6al 
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was  taken  from  that  jadginent,  aad  ou  the  10th  of  December,  1889,  it 
was  affirmed  by  you. 

The  case  is  before  me  upon  appeal  from  the  judgment  of  your  office, 
the  claimant  alleging  in  his  notice  of  appeal  that  it  was  error  on  the 
part  of  the  local  officers  to  render  a  decision  on  the  merits  of  the  con^ 
test,  after  denying  claimant's  motion  to  dismiss  the  same,  without  giv- 
ing him  an  opportunity  to  submit  evidence  in  his  own  behalf;  and  that 
you  erred  in  sustaining  the  decision  of  the  local  officers,  not  only  in 
denying  the  motion  to  dismiss  the  contest,  but  in  adjudging  the  home- 
stead entry  in  controversy  forfeit  upon  the  ex  parte  testimony  of  the  con- 
testant, without  even  permitting  the  claimant  to  be  heard  in  his  own 
defense. 

Upon  the  trial,  the  contestant  made  no  attempt  to  prove  that  the 
claimant  had  abandoned  or  failed  to  cultivate  the  land.  In  fact  his 
evidence  showed  that  for  two  or  more  years  the  claimant  had  cultivated 
and  raised  crops  upon  more  than  one  hundred  acres  of  the  tract.  Upon 
the  question  of  residence  his  evidence  was  sufficient  to  put  the  claimant 
upon  his  defense,  and  I  think,  therefore,  that  the  local  officers  did  not 
err  in  denying  his  motion  to  dismiss  the  contest,  neither  would  your 
office  have  erred  in  affirming  their  judgment  to  that  extent.  The  im- 
portant question,  however,  for  me  to  determine  upon  this  appeal,  is : 

Did  Botton  lose  his  right  to  defend  the  contest  upon  the  merits,  by  making  his 
motion  to  dismiss,  »t  the  conclusion  of  the  contestant's  evidence  f 

In  my  opinion  he  did  not.  His  motion  was  in  the  nature  of  a  motion 
for  a  non  suit,  and  should  have  been  decided  upon  the  trial.  If  it  was 
granted,  that  ended  the  contest,  and  obviated  the  necessity  for  him  to 
submit  proof;  but  if  denied,  then  he  had  a  right  to  offer  evidence  to 
rebut  that  submitted  by  the  contestant,  and  he  should  have  been  given 
an  opportunity  to  do  so.  The  decision  holding  his  entry  for  cancellation 
denied  him  this  right,  and  therefore  does  not  meet  with  my  approval. 

The  principle  laid  down  in  the  case  of  James  Oopeland  (4  L.  D.,  275), 
is  applicable  to  this  case,  and  a  similar  doctrine  was  held  in  McMahon 
V.  Gray,  (5  L.  D.,  58)  and  in  Kelley  v.  Butler  (6  L.  D.,  682). 

You  will  direct  the  register  and  receiver  to  continue  the  hearing  in 
the  case,  after  giving  all  parties  due  notice  of  the  time  set  for  such 
hearing,  and  if  at  that  time  the  claimant  fails  to  offer  evidence  in  his 
behalf  his  entry  will  be  canceled.  The  decision  appealed  from  is  modi- 
fied accordingly. 


42  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

HOMESTEAD    ENTBY-RESIDENCE-COMMUTATION. 

KiCHABD  L.  Williams. 

Temporary  abseDces  occasioned  by  the  poTerty  of  the  claimaut  do  oot  intermpt  the 
continaity  of  his  residence. 

If  the  final  proof  as  sabmitted  by  the  homesteader  ander  seotion  2291,  R.  S.,  shows 
that  he  has  not  complied  with  the  law  in  the  matter  of  residence,  and  hence  is  not 
entitled  to  perfect  his  entry  nnder  said  section,  he  is  also,  by  such  failure  to  com- 
ply with  the  law,  debarred  from  exercising  the  right  of  commutation. 

The  case  of  Gottlieb  Bosch,  6  L.  D.,  45,  overraled. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  14, 1891. 

I  have  considered  the  appeal  of  Richard  Ij.  Williams  from  yoar  de- 
cision of  February  20,  1889,  rejecting  his  final  proof  upon  homestead 
entry  No.  3569,  made  April  25,  1883,  upon  the  N  W.  i  of  Sec.  12,  T.  109 
N.,  R.  68  W.,  Huron,  Dakota, 

The  record  discloses  the  following  facts: 

Claimant  made  his  final  proof  June  26, 1888.  He  appears  to  have 
been  in  limited  means.  He  built  his  first  house— doing  the  work  him- 
self—in May,  1883;  he  built  a  second  house  in  .the  summer  of  1881 — 
again  doing  the  work  himself.  This  house,  together  with  part  of  his 
crops,  was  burned  in  l^ovember,  1886,  and  in  December  thereafter  he 
built  his  third  house,  which  is  a  frame  ten  by  twelve  feet,  one  story, 
shingle  roof,  papered  inside,  one  room,  one  window,  one  door,  board 
floor,  habitable  at  all  seasons  of  the  year,  and  worth  $45;  it  was  fur- 
nished with  one  bed,  table,  one  stand,  one  stove,  cooking  utensils, 
dishes,  two  chairs,  trunks,  guitar,  and  books.  The  furniture  in  second 
house  was  burned.  In  1883,  he  cropped  forty-three  acres  to  wheat, 
raising  three  hundred  and  seventy-eight  bushels;  in  1885,  he  cropped 
twenty  acres  to  flax,  raising  fifty  bushels,  and  forty- three  acres  to 
wheat,  raising  two  hundred  and  fifty-eight  bushels;  in  1886,  he  had 
forty-five  acres  in  wheat  and  raised  four  hundred  and  fifty  bushels,  and 
eighteen  acres  of  flax,  which  was  burned  out;  in  1887,  he  cropped 
thirty-three  acres  of  millet  and  raised  two  hundred  and  thirty  bushels, 
also  thirty  acres  of  flax  and  raised  one  hundred  and  sixty  bushels. 
When  he  made  proof  in  June,  1888,  he  had  thirty-two  acres  in  crop, 
and  was  ready  to  sow  thirty-one  acres  in  rye.  His  farming  implements 
consist  of  one-half  interest  in  a  harvester;  a  plow,  harrow,  pulverizer, 
and  one-half  interest  in  a  wagon.    These  he  owned  from  date  of  entry. 

As  to  his  residence,  he  says :  "  It  has  been  actual,  continuous  resi- 
dence.   I  mean  by  that,  it  has  been  my  only  home." 

The  proof  shows  that  during  the  various  crop  seasons  he  was  on  the 
place  all  the  time,  but,  in  order  to  earn  money  and  improve  his  claim, 
he  was  in  the  habit  of  hiring  out  to  others  between  crop  seasons;  and 
from  November  9, 1884,  to  March  1, 1885,  he  was  working  in  Wisconsin; 
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from  Jaunary  1,  1885,  to  January  1, 1888,  he  was  employed  (except 
daring  crop  seasoDs)  to  work  in  the  office  of  the  probate  judge  of  Hand 
coanty,  but  daring  snch  employment  it  was  his  custom  to  go  to  his 
home  about  three  times  a  month,  and  at  such  times  he  remained  there 
from  one  day  to  one  week;  from  February  1, 1888,  to  April  10,  1888, 
he  was  in  Toledo,  Iowa,  working  ^<  to  earn  money  to  buy  seeds  and  pro- 
visions for  myself  and  home.'' 

He  is  a  single  man.  His  testimony  is  given  in  a  frank,  straightfor- 
ward manner,  without  any  evasion ;  it  is  clear  and  precise  as  to  both 
facts  and  dates. 

The  sole  question  is,  whether  his  residence  was  continuous.  He  was 
certainly  not  on  the  laud  during  the  whole  time,  but  residence  on  the 
land  and  presence  thereon  are  not  synonymous.  When  away  from  the 
land,  he  swears  he  was  at  work  to  earn  means  to  farther  improve  it 
This  is  permissible.  He  further  swears  that  he  had  no  other  home,  and 
that  he  always  returned  to  the  land,  when  he  quit  working  for  others. 

The  raising  of  crops  for  five  consecative  years;  the  large  acreage  in 
cnltivation ;  the  building  of  the  third  house,  after  the  second  was  de- 
stroyed by  fire;  the  thorough  preparation  for  housekeeping ;  claimant's 
continuous  presence  on  the  land  during  every  crop  season  ;  his  voting 
in  that  precinct,  and  his  own  oath,  uncontradicted,  that  his  only  home 
was  thf're  during  the  more  than  five  years ;  his  constant  practice  of 
returning  to  the  land  after  each  temporary  absence  therefrom,  and  the 
farther  fact  that  he  was  still  living  on  the  land  when  he  made  his  final 
proof — ^all  these  considerations  impel  me  to  believe  that  he  acted  in 
good  faith,  and  that  he  maintained  a  bona  fide  residence  upon  the  land* 

While  you  find  in  your  said  decision  that  claimant's  residence  is  not 
such  as  is  required  by  the  homestead  law,  yet  you  decided  that  his 
proof  showing  ^'  apparent  good  faith,  and  his  continuous  residence  in 
the  latter  year  is  ample  to  authorize  the  purchase  of  the  tract  by  him 
under  section  2301  of  the  Revised  Statutes,  if  he  so  elects,"  and  you  cite 
as  authority  the  case  of  Oottlieb  Bosch  (8  L.  D.,  45). 

I  am  unable  to  find  where  the  Bosch  case  has  ever  been  followed  by 
the  Department.  On  the  contrary,  it  is  clearly  at  variance  with  the 
cases  of  Samuel  H.  Yandivoort  (7  L.  D.,  86),  and  Frank  W.  Hewit(8  L. 
D.,  566);  also  the  case  of  Peter  Weber— on  review — (9  L.  D.,  161), 
where  it  is  said : 

If,  therefore,  the  claimant  in  this  case  was  not  entitled  to  patent  beoaase  of  his 
failure  to  comply  with  the  houiestead  law,  he  was,  it  would  seem,  by  such  failure 
also  debarred  from  the  exercise  of  the  right  of  commutation.  See  also  Greenwood 
Peters,  4  L.  D.,  236;  Susie  Corey,  11  L.  D.,  235. 

The  Bosch  case  {supra)  being  thus  at  variance  with  the  above  cited 
cases  and  many  others,  and  being  contrary  to  the  principle  upon  which 
the  right  of  purchase  is  based,  is  hereby  overruled. 

The  decision  appealed  from  is  reversed,  and  patent  will  issue  in  due 
course  of  business  upon  the  proof  submitted. 
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PRACTICE— APPEAL-STIPULATION. 

B  AFFiE  V.  States. 

A  stipulation  of  the  parties  extendiuf;  the  time  allowed  for  appeal  from  a  decisioa 
of  the  General  Land  Office,  is  iueffe  ctive  in  the  absence  of  departmental  consent 
thereto. 

Acting  8e  cretary  Chandler  to  the  Commissioner  of  the  General  Land  Offiee, 

July  14, 1891. 

Thomas  K.  States  Las  applied  for  a  writ  of  certiorari  in  the  case  of 
William  HaflSe  (in  some  of  the  papers  of  record  written  ^'Haffey,"  and 
in  some  **  Haffry  ")  against  said  States,  involving  the  !NE.|  of  Sec.  2,  T. 
160,  E.  53,  Grand  Forks  land  district,  North  Dakota. 

The  application  is  made  because  of  your  refusal  (by  letter  of  March 
28,  1891,)  to  recognize  the  applicant's  appeal  from  your  decision  of 
February  14, 1887,  on  the  ground  of  its  not  having  been  filed  in  time — 
it  appearing  that  he  received  notice  of  said  decision  on  February  23 
1887,  but  failed  to  file  appeal  therefrom  until  May  7,  ensuing. 

He  explains  his  failure  to  appeal  within  the  time  prescribed  by  the 
Rules  of  Practice  (Nob.  8(5  to  90)  as  follows : 

Prior  to  the  rendering  of  the  opinion  by  the  register  and  receiver,  and  the  decision 
of  the  Honorable  Commissioner,  this  affiant  was  called  to  Bismarck,  the  seat  of  gov- 
ernment of  this  Territory  of  Dakota,  to  discharge  the  duties  of  clerk  of  the  House  of 
Kepresentatives ;  that  while  acting  as  such  he  received  notice  of  the  opinion,  and 
immediately  stipulated  with  W.  A.  Selby,  attorney  for  William  Haffle,  to  extend  the 
time  for  filing  an  appeal  until  such  time  as  affiant's  official  duties  would  permit  him 
to  return  to  Grand  Forks;  that  affiant  did  not  return  until  on  or  about  May  1st,  and 
immediately  prepared  and  forwarded  the  appeal,  a  copy  of  the  appeal  being  served 
npon  W.  A.  Selby,  and  a  written  stipulation  as  to  the  agreement  to  extend  the  time 
of  tiling  the  appeal,  duly  signed  and  entered — which  stipulation,  together  with  all 
the  records  in  the  possession  of  affiant  were  duly  filed  with  the  case;  that  affiant 
reserved  for  his  own  use  a  full  copy  of  the  evidence  taken,  of  the  grounds  of  appeal, 
and  of  the  stipulation  so  entered  into ;  but  that  said  evidence,  stipulation,  and  records 
were  destroyed  by  fire  in  the  mouth  of  November,  1688,  when  the  block  in  which  his 
office  was  located  was  destroyed  by  fire;  that  affiant  relied  upon  the  good  faith  of 
W.  A.  Selby  in  waiving  the  time  for  filing  the  appeal,  and  knows  that  he  fully  and 
freely  assented  thereto;  that  said  Selby  died  subsequently  to  the  trial  of  the  case, 
and  affiant  has  been  unable  to  obtain  access  to  his  papers,  and  is  informed  and  be- 
lieves that  they  are  now  in  the  State  of  Pennsylvania. 

While  attorneys  for  opposing  parties  can  enter  into  stipulations  that 
shall  be  binding  upon  themselves  and  each  other,  such  a  stipulation, 
unless  entered  into  by  the  Department  also,  is  in  no  way  binding  upon 
it.  In  other  words,  whether  or  not  to  waive  the  rule  requiring  an 
appeal  to  be  filed  within  sixty  days,  in  view  of  a  stipulation  to  the 
contrary  between  the  attorneys  interested,  is  a  matter  within  the  dis- 
cretion of  the  Department.  It  is  very  possible  that  because  of  delay 
in  appealing,  resulting  from  such  a  stipulation,  your  office,  supposing 
that  there  was  no  intention  to  aj^peal,  might  close  out  a  case,  cancel  an 
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eDtry,  and  permit  some  other  party  to  enter  the  tract  and  build  upon 
or  otherwise  improve  it.  In  such  a  case  it  would  be  a  great  injustice 
to  the  later  entryman  to  divest  him  of  his  rights  in  order  to  carry  into 
effect  such  a  stipulation.  On  the  other  hand,  it  is  conceivable  that 
cases  might  arise  where  justice  and  equity  would  be  subserved  by  the 
Department  waiving  the  rule  and  allowing  the  appeal  in  accordance 
with  the  stipulation. 

In  the  case  at  bar,  in  view  of  the  facts  set  forth  in  the  affidavit  of 
the  counsel  for  applicant,  you  are  directed  to  transmit  the  record  to  the 
Department. 


I>ESERT  LAND  ENTRY-ARID  LAND  ACT— WITHDRAWAL. 

Mary  E.  Bisbing. 

A  desert  entry  made  after  the  passage  of  the  act  of  October  2,  1888,  of  lands  subse- 
quently designated  for  reservoir  purposes,  is  invalid  nuder  the  terms  of  said  act, 
but  may  be  suspended,  under  the  provisions  of  section  17,  act  of  March  3,  1891, 
with  a  view  to  its  ultimate  allowance  in  the  event  that  the  Laud  covered  thereby 
is  not  required  foi  the  purposes  designated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  14, 1891. 

I  have  considered  the  appeal  of  Mary  E.  Bisbing,  from  your  office 

decision  of  December  17, 1889,  holding  for  cancellation  her  desert  land 

entry  No.  2726  for  the  S.  i  of  the  SE.  J  and  lot  6,  of  section  33,  T.  14  N., 

R.  5  E.,  Salt  Lake,  Utah. 
The  record  shows  that  on  the  6th  day  of  April,  1889,  she  made  desert 

land  entry  for  said  tract.  It  also  appears  that  on  the  5tli  day  of  Au- 
gust, 1889,  the  director  of  the  Geological  Survey  reported  to  the  De- 
partment, that  on  Jaly  19,  1889,  the  township  in  which  said  lands  are 
sitaated  was  selected  for  reservoir  purposes  under  the  act  of  Congress 
of  October  2, 1888  (25  Stat.,  527).  Upon  these  facts  your  office  on  De- 
cember 17, 1889,  decided  that  the  laud  in  question  was  not  suject  to 
entry  under  the  desert  land  act  and  held  said  entry  for  cancellation. 
From  this  juflgmeut  she  appeals,  and  assigns  the  following  errors  : 

1st.  The  Hon.  Commissioner  erred  in  holding  said  entry  for  canoellation  on  the 
grounds  stated. 

2d.  He  erred  in  holding  that  appellant  could  acquire  no  right  to  the  land  by  virtue 
of  settlement  and  improvetuent  prior  to  the  specific  withdrawal  of  the  same  for  res- 
ervoir purposes. 

The  first  assignment  of  error  is  too  indefinite  and  vague  to  present 
any  question  for  consideration.  See  Rule  of  Practice  88 ;  Devereux  et  al. 
V.  Hunter  et  al.  (11  L.  D.,  214). 

The  second  ground  of  error  is  based  upon  the  theory  that  she  had  q> 
vested  right  in  the  land  by  virtue  of  an  entry,  improvements,  and  rec- 
lamation prior  to  the  time  notice  reached  the  local  office  that  the  land 
was  withdrawn. 
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The  language  of  the  act  of  October  2, 1888,  supra^  is  that. 

All  the  land  which  may  hereafter  be  designated  or  seleoted  by  each  United  Statea 
anrveys  for  sites  fur  reserroirs,  ditches  or  canals  for  rrigation  purposes  and  all  the 
lands  made  snsceptible  of  irrigation  by  soQh  reserroirst  ditches  or  canals  are  from  thio 
time  henceforth  hereby  reserved  from  sale  as  the  property  of  the  United  States,  and 
shall  not  be  sabject  after  the  passage  of  this  act,  to  entry,  settlement  or  occupation 
until  further  proyided  by  law. 

The  Hon.  Attorney-General  construing  the  intent  of  Congress  upon 
this  subject  in  an  opinion  dated  May  27, 1890,  among  other  things  says: 

The  object  of  the  act  is  manifest.  It  was  to  prevent  the  entry  upon  and  the  set- 
tlement and  sale  of  all  that  part  of  the  arid  region  of  the  public  lands  of  the  United 
Statefs  which  could  be  improved  by  general  system  of  irrigation,  and  all  lands  which 
might  be  designated  or  selected  by  the  United  States  surveys  as  sit^es  for  the  reser- 
voirs, ditches,  or  canals  in  such  system.  *  *  •  It  was,  therefore,  the  purpose  of 
Congress  by  this  act  to  suspend  all  rights  of  entry  upon  any  lands  which  would  come 
within  the  improving  operation  of  the  plans  of  irrigation  to  be  reported  by  the  Di- 
rector of  the  Geological  Survey  under  this  act.  *  *  •  There  can  be  no  question 
that  if  any  entry  was  made  upon  land  which  was  thereafter  designated  in  a  United 
States  survey  as  a  site  for  a  reservoir,  or  which  was  by  such  reservoir  made  suscepti- 
ble of  irrigation,  the  entry  would  be  invalid,  and  the  land  so  entered  upon  would 
remain  the  property  of  the  United  States,  the  reservation  thereof  dating  back  to  the 
passage  of  this  act. 

Following  this  rule,  the  entry  having  been  allowed  after  said  act  was 
passed,  the  eutryman  acquired  no  right  thereunder,  and  it  was  properly 
held  for  cancellation  as  the  law  stood  at  the  date  of  your  decision. 

But  Congress,  by  act  of  August  30, 1890,  (26  Stat,  391),  repealed  so 
much  of  the  act  of  1888,  as  provides  for  the  withdrawal  of  the  public 
lands  from  entry,  occupation  and  settlement,  and 

aU  entries  made  or  claims  initiated  in  good  faith  and  valid  but  for  said  act,  shall 
be  recognized  and  may  be  perfected  in  the  same  manner  as  if  said  law  had  not  been 
euaO'ttid,  except  that  reservoir  sites  heretofore  located  or  selected  shall  remain  segre- 
gated and  reserved  from  entry  or  settlement  as  provided  by  said  act,  until  otherwise 
provided  by  law,  and  reservoir  sites  hereafter  located  or  selected  on  public  lands 
ehall  in  like  manner  be  reserved  from  the  date  of  the  location  or  selection  thereof. 

It  will  be  perceived  that  these  provisions  can  not  benefit  the  entry- 
man  in  this  case  for  the  reason  that  the  township,  in  which  the  lands 
lie,  was  selected  prior  to  the  passage  of  this  law  and  by  its  terms  the 
land  so  selected  must  remain  segregated  and  reserved  from  entry  or 
settlement  as  provided  by  the  act  of  1888;  and  this  is  so  notwithstand* 
ing  the  circulars  to  which  jour  office  decision  refers  have  been  re- 
scinded (11  L.  D.,  296). 

By  section  17  of  the  act  of  March  3,1891  (26  Stat,  1095)  it  is  provided : 

That  reservoir  sites  located  or  selected  and  to  be  located  and  seleoted  under  the 
provisions  of  an  '*  An  act  making  appropriations  for  sundry  civil  expenses  of  the  gov- 
ernment for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty  nine, 
and  for  other  purposes,"  and  amendments  thereto,  shall  be  restricted  to  and  shall 
contain  only  so  much  land  as  is  actually  necessary  for  the  construction  and  mainte- 
nance of  reservoirs ;  excludiog  so  far  as  practicable  lands  occupied  by  actual  set- 
tlers at  the  date  of  the  location  of  said  reservoirs. 
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In  view  of  these  restrictive  featares,  and  the  fact  that  the  whole  town- 
ship in  which  Bisbing's  entry  is  located  was  selected  for  reservoir  pur- 
poses, and  the  farther  fact  that  the  reservoirs  when  constructed  may 
be  located  upon  such  portion  of  the  township  as  not  to  cover  the  entry 
of  Bisbing,  in  that  case  the  entry  might  be  protected  if  the  law  under 
which  it  was  made  had  been  complied  with,  therefore  you  are  directed 
to  suspend  said  entry  to  await  the  action  of  the  proper  authorities  in 
the  matter  of  the  actual  location  and  the  construction  of  the  reservoirs ; 
then  if  it  shall  appear  that  the  tract  in  question  is  not  necessary  for  the 
construction  and  maintenance  of  such  reservoirs,  the  entry  may  be  com- 
pleted, but  if  it  shall  turn  out  that  said  lands  are  necessary  for  the  con- 
stmction  and  maintenance  of  such  reservoirs  then  the  entry  must  be 
canceled. 

Tour  office  decision  is  accordingly  modified. 


BIGHT  OP  WAT  ACT-MAP  OF  DEFINITE  LOCATION. 

Preiscott  and  Arizona  Central  Bt.  Go. 

A  map  of  definite  location  may  be  accepted  as  filed  withia  time  under  the  right  of 
way  act  of  March  3,  1875,  where  the  aarvey  of  the  line  and  the  couatraotion  of 
the  road  are  carried  on  at  the  aame  time,  and  the  map  of  each  sarvey  la  filed 
within  twelve  months  after  the  location  of  said  road. 

The  fact  that  an  amended  map  of  definite  location  la  not  filed  within  the  period  fixed 
by  the  statute,  will  not  prevent  its  being  accepted  aa  within  time,  if  the  original 
map  was  presented  within  the  atatutory  period. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  OfficCj 

July  15,  1891. 

The  attorney  for  the  Prescott  and  Arizona  Central  Railway  Company 
has  filed  a  motion  for  review  of  departmental  decision  of  August  11, 
1890,  refusing  to  approve  the  map  filed  by  said  company  for  the  pur- 
pose of  securing  the  right  of  way  over  the  public  domain  under  the 
provisions  of  the  act  of  March  3,  1875  (18  Stat.,  482).  This  company, 
in  1885,  filed  in  this  Department  copy  of  its  articles  of  incorporation  and 
proofs  of  organization  which  were  held  to  be  satisfactory.  Afterwards, 
on  August  25, 1887,  the  company  filed  a  map  of  its  road  and  four  plats 
showing  tracts  selected  for  station  purposes,  for  the  purpose,  it  was 
stated,  of  complying  with  the  requirements  of  the  law  in  that  regard. 
This  map  and  these  plats  were  found  defective,  and  were  returned  by 
your  office  September  9, 1887,  for  correction. 

On  March  21, 1890,  the  company  presented  another  map.  After  ex* 
amination  thereof  in  your  office,  it  was  recommended  that  said  map  be 
not  approved,  as  follows : 

Said  map  has  been  examined  in  connection  with  the  lines  of  the  public  survey  and 
found  defectivey  Tp.  20  N.,  B.  5.  W.,  not  being  subdivided,  although  it  ia  ao  repre- 
aented  on  the  map.  It  also  paaaea  directly  through  Fort  Whipple  military  reserva- 
tion. 
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In  oonsideration  of  the  fact  that  said  map  is  not  strictly  ezeoated  and  anthentioated 
in  the  manner  prescribed  by  the  rules  and  regulations ;  that  said  company  failed  to 
file  maps  of  definite  location  within  the  time  prescribed  by  the  act  under  which  it  was 
organized,  but  went  forward  and  constructed  its  line  of  road  over  the  publiclands 
with  full  knowledge  that  the  provisions  of  the  act  of  March  3,  1875,  had  not  been 
complied  with,  I  would  recommend  that  said  map  be  not  approved. 

This  letter  of  yoar  office  was  retarned  Aagust  11, 1890,  with  the  fol- 
lowing indorsement  thereon  constituting  the  departmental  action  now 
sought  to  be  revoked : 

Kespectfnlly  returned  to  the  Com.  of  the  Genl.  Land  Office  with  the  map  which  is 
not  approved  as  it  was  not  filed  within  the  time  prescribed  by  law. 

If  it  be  found  that  the  original  map  filed  August  25, 1887,  was  pre- 
sented within  the  statutory  period,  the  fact  that  the  amended  or  perfected 
map  was  not  filed  until  after  the  expiration  of  that  period  will  not  pre- 
vent it  being  treated  as  filed  in  time.  Longmont,  Middle  Park  and 
Pacific  Ry.Oo.  (11  L.  D.,  552). 

The  map  presented  on  March  21, 1890,  was  prepared  by  a  party 
employed  for  that  purpose  and  upon  a  survey  in  the  field  of  the  line  of 
said  road  made  in  1889,  after  the  construction  thereof.  The  president 
of  the  company  stated  in  his  certificate  as  follows : 

That  the  survey  of  the  line  of  route  of  the  company's  road,  as  accurately  repre- 
sented on  the  accompanying  map  was  made  under  the  authority  of  the  company, 
first  in  the  year  1885  and  1886  by  a  chief  engineer  of  said  company  and  snbseqneutly 
after  completion,  between  the  1st  day  of  March  1889  and  the  Ist  day  of  September 
1889,  and  said  profile  route  as  accurately  represented  by  the  accompanying  map  was 
adopted  by  the  company  by  res«)lntiou  of  it6  board  of  directors  on  the  2nd  day  of 
August  1887  as  the  definite  location  of  said  road. 

He  further  certified  that  said  road  was  commenced  to  be  constructed 
on  or  about  March  1, 1886,  and  completed  January  1,  1887. 

In  support  of  the  motion  for  review,  affidavits  of  the  president,  the 
road  master  of  th^  company,  and  of  various  civil  engineers  employed 
at  various  times  about  the  construction  of  said  road,  were  filed.  From 
these  affidavits,  it  appears  that  there  was  but  one  practicable  route  for 
the  line  of  this  road,  and  that  owing  to  the  topography  of  the  country, 
the  survey  of  the  line,  and  the  construction  of  the  road  were  carried 
on  at  one  and  the  same  time.  There  was  no  preliminary  survey  in  the 
field  for  the  purpose  of  selecting  a  route  and  locating  the  line  of  the 
road.  Some  work  on  construction  of  the  road  was  done  in  March,  188G, 
but  owing  to  the  difficulties  and  delays  met  in  obtaining  money  and 
materials  for  prosecuting  the  work,  the  first  section  of  twenty  miles 
was  not  completed  until  about  the  last  of  September  of  that  year.  The 
survey  which  located  this  section  of  the  road  was  made  but  a  few  days 
before,  the  two  brand es  of  work  being  carried  on,  practically  at  one 
and  the  same  time.  The  work  of  construction  was  then  prosecuted 
with  diligence,  and  the  road  completed  by  January  1, 1887.  It  is  stated, 
and  the  map  filed  so  indicates,  that  but  a  small  portion  of  the  first  sec- 
tion of  twenty  miles  of  said  road  passed  over  surveyed  lands,  and  that 
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the  first  section  of  the  road  ranning  across  surveyed  land  was  not  defi- 
nitely located  and  constracted  antil  aboat  November  1, 1886. 

If  the  statements  made  in  these  affidavits  are  to  be  accepted  as  trae, 
and  I  perceive  no  good  reason  for  refnsing  to  so  treat  them,  they  estab- 
h'sh  the  fact  that  the  first  map  was  filed  within  twelve  months  after 
the  location  of  the  road.  The  coarse  pursued  in  this  instance  was  an 
uuQsnal  one  not  likely  to  be  feasible  in  many  instances.  In  adopting 
such  a  coarse,  the  company  assumed  the  risk  of  failure  to  obtain  the 
right  of  way  from  the  government  or  from  any  individual  acquiring 
rights,  in  any  tract  of  land  across  which  the  road  should  run,  prior  to 
the  filing  of  the  map. 

After  carefully  considering  this  matter  in  the  light  of  the  facts  pre- 
sented and  the  explanations  made  in  the  affidavits  and  exhibits  filed 
in  support  of  the  motion  for  review,  I  have  concluded,  and  so  hold, 
that  the  map  in  question  was  filed  within  the  time  prescribed  by  law, 
and  the  departmental  decision  of  August  II,  1890,  holding  the  contrary 
is  hereby  revoked  and  set  aside. 

The  map  now  presented  being  re-filed  May  7,  I89I,  is  properly  au- 
thenticated, and  upon  its  face  seems  properly  executed,  but  in  view  of 
the  allegations  made  as  to  the  difficulties  met  in  executing  the  surveys 
on  which  it  is  based,  and  as  to  the  withdrawal  and  suspension  of  the 
plats  of  some  of  the  townships,  I  have  thought  it  best  that  said  map 
should  be  again  examined  in  connection  with  the  records  of  your  office* 
Yon  will  please  cause  this  examination  to  bo  made,  the  facts  alleged  in 
the  affidavits  filed  in  support  of  the  motion  for  review  being  taken  into 
consideration,  as  early  as  possible  and  resubmit  the  map  with  your 
recommendation  in  the  premises.  The  plats  showing  tracts  selected 
for  station  purposes,  mentioned  in  your  letter  of  August  6, 1890  are 
not  among  the  papers  now  before  me,  and  have  not  therefore  been  con- 
sidered or  passed  upon. 


DSSSBT  J^AJfTD  BNTRY-DKATH  OF  ENTBTMAN— PATENT. 

INSTBUOTIONS. 

If  the  record  discluses  the  death  of  a  desert  entrvman  patent  should  issae  in  the 

name  of  the  heirs  generally. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office, 

July  16,  1891. 

I  am  in  receipt  of  your  letter  of  June  16, 1891,  requesting  information 
as  to  whom  patents  should  issue  in  desert  land  cases  in  case  of  entry - 
uian's  death. 

You  state  that  you  are  unct^rtain  whether  the  doctrine  announced  in 
the  case  of  Clara  Huls  (9  L.  D.,  401)  is  applicable  to  desert  land  entries 
made  under  the  act  of  March  3, 1877  (19  Stats.,  377),  owing  to  the  fact  that 
2565— VOL  13 i 
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in  that  law  no  provision  is  made  whereby  the  fee  shall  inure  in  case  of 
the  death  of  an  eutryman,  as  is  provided  in  the  pre-emption,  homestead, 
and  timber  culture  laws. 

The  Clara  Huls  case  came  under  the  homestead  law,  but  it  is  not  per- 
ceived that  any  different  principle  will  govern  the  issue  of  a  patent  in 
a  desert  laud  entry.  While  it  is  true  that  the  desert  land  act  of  March 
3,  1877,  does  not  specifically  state  to  whom  the  fee  shall  inure  in  case 
of  an  en  try  man's  death,  still  the  law  of  descent  provides  generally  that 
any  estate  belonging  to  a  mati  at  the  time  of  his  death  shall  inure  to 
his  legal  heirs,  and  it  is  not  doubted  that  this  Department  will  protect 
the  heirs  of  a  deceased  desert-land  eutryman  who  has  complied  with 
the  law  up  to  the  time  of  his  death  ;  and,  by  complying  with  the  law 
after  his  death,  they  may  reap  the  reward  which  he  might  have  pro- 
cured had  he  lived.  If  a  desert-land  entrymau  has  a  valid  entry  at 
the  time  of  his  death,  it  goes  without  saying  that  his  heirs  may  receive 
the  benefit  thereof  by  complying  with  law  and  take  unto  themselves 
the  patent. 

It  follows  that  if  the  entrymau  would  have  been  entitled  to  a  patent 
at  this  time,  had  he  lived,  his  heirs  are  now  entitled  to  it. 

The  desert  land  law  is  a  part  of  the  general  system  of  the  laws  of  the 
United  States  enacted  for  the  purpose  of  disposing  of  the  public  lauds, 
and  should  be  construed  in  connection  with  all  of  said  laws.  Section 
2448  of  the  Revised  Statutes  of  the  United  States  provides : 

Where  patents  for  public  lands  have  been  or  may  be  issued,  in  pnrsuauoe  of  any 
law  of  the  United  States,  to  a  person  who  bad  died,  or  who  hereafter  dies,  before  the 
date  of  snob  patent,  the  title  to  the  land  designated  therein  shall  inure  to  and  become 
vested  in  the  heirs,  devisees,  or  assignees  of  snob  deceased  patentee  as  if  the  patent 
bad  issued  to  the  deceased  person  during  life. 

It  will  be  noticed  that  the  nature  of  the  claim  upon  which  patents 
are  to  be  issued,  whether  homestead  or  desert  land,  is  not  designated. 
The  section  was  evidently  intended  to  protect  the  heirs,  devisees,  or 
assignees  of  any  deceased  patentee,  where,  through  inadvertence,  mis- 
take, or  ignorance,  the  patent  was  or  may  be  issued  after  the  death  of 
the  eutryman.  It  certainly  was  not  intended  to  afford  authority  for 
issuing  patents  to  deadentrymen  where  the  fact  of  such  death  has  been 
brought  to  the  knowledge  of  your  office. 

In  the  case  of  Clara  Huls,  supra^  it  was  doubtless  thought  to  be  un- 
necessary by  the  Department  to  refer  to  said  section  2448,  since  that 
section  was  only  intended  to  afford  relief  where  the  death  of  the  entry- 
man  was  unknown  to  your  office  or  where  a  mistake  had  been  com- 
mitted. 

It  may  be  asserted  as  a  sound  rule  governing  the  issuance  of  pat- 
ents in  desert  land  cases  that  where  it  is  shown  that  the  eutryman  is 
dead,  no  patent  ought  to  be  issued  in  his  name.  In  all  such  cases,  pat- 
ent should  be  issued  in  the  name  of  the  heirs  of  the  eutryman,  gener- 
ally, without  specifically  naming  them.    For  example:  if  the  entry 
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man's  name  is  John  Smith,  a  patent  should  be  issued  ^'  to  the  heirs  of 
John  Smith,  deceased,"  leaving  to  the  couLUi  of  the  respective  localities 
the  duty  of  ascertaining  who  the  particular  heirs  are  and  what  their 
particular  interests  are  under  the  law  of  the  State  or  Territory  in  which 
the  land  is  situated. 


"WAGON  no  AD  GRANT-DONATION  CLAIM. 

Willamette  Valley  Wagon  Road  Co.  v.  Holmes. 

The  grant  of  July  5, 1866,  is  one  of  qaantity  to  be  selected  within  specified  limits, 

and  iu  the  absence  of  selection  the  right  of  the  company  does  not  attach  to  any 

specific  tract. 
The  act  of  March  2,  1869,  does  not  divest  the  Department  of  Juried iction  over  lands 

within  said  wagon  road  grant,  or  operate  as  a  bar  to  patent  for  lands  excepted 

therefrom. 
The  act  of  August  6, 1888,  confirms  donation  claims  that  were  *^  set  off  to  orphans" 

of  claimants,  regardless  of  the  qnalifioatious  of  the  original  claimants,  if  at 

the  date  of  said  aet  there  is  no  adverse  claim,  and  there  has  been  due  occupation 

and  improvement  of  the  land. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

July  16, 1891. 

This  case  involves  the  N  W.  i  of  NW.  i,  Sec.  1,  T.  12  S.,  R.  1  W., 
Oregon  City,  Oregon.  Said  tract  is  within  the  limits  of  the  withdrawal 
for  the  grant  by  the  act  of  July  5, 1866  (14  Stat.,  89)  for  the  Willa- 
mette Valley  and  Cascade  Mountain  Wagon  Koad  Company,  which,  as 
stated  by  your  office  took  effect  July  3, 1871,  and  also  within  the  pri- 
mary limits  of  the  grant  to  the  Oregon  and  Califoruia  Railroad  Com* 
pany,  whose  rights  attached  by  definite  location  March  26,  1870. 

It  has  not  been  selected  or  listed  by  either  company. 

On  March  3, 1874,  the  register  and  receiver  issued  to  William  C. 
Holmes,  Eliza  J.  Bridgefarmer,  formerly  Eliza  J.  Holmes  and  Mary  E. 
Bridgefarmer, formerly  Mary  E.  Holmes,  donation  certificate  under  aet 
of  July  17, 1854  (10  Stat.,  305),  for  this  and  other  tracts  aggregating 
155.32  acres.  This  certificate  was  based  upon  a  notification  filed  No- 
vember 30, 1855,  by  W.  A.  Paul,  guardian  for  said  parties,  the  orphan 
children  of  John  J.  and  Jane  Holmes. 

On  September  30, 1887,  your  office  held  said  certificate  for  cancella- 
tion '*  but  withdrew  the  decision  October  27,  1888,  the  claim  haviug 
been  confirmed  by  the  act  of  August  6  1888"  (25  Stat.,  359). 

On  June  21,  1889,  your  office  held  that  the  tract  involved,  being  at 
the  time  of  the  withdrawal  for  the  Wagon  Road  Company,  and  the 
definite  location  of  the  railroad  company's  line,  covered  by  said  dona- 
tion claim  was  excepted  from  both  grants  and  rejected  the  claims  of 
both  companies  therefor. 

The  Wagon  Road  Company  and  Alexander  Weill,  its  assignee,  ap- 
peal. 
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The  appellants'  main  allegation  of  error  is  that  the  aot  <^  providing: 
in  certain  cases  for  the  forfeiture  of  wagon  road  grants  in  the  State  of 
Oregon  "  approved  ]March  2,  1S89  (25  Stat,  850),  operated  to  suspend 
all  jurisdiction  of  the  Land  Department  over  lands  embraced  in  said 
appellants'  grant  until  after  the  final  decision  of  the  courts  as  provided 
in  said  act. 

The  precise  question  thus  presented  was  fully  considered  in  the  case 
of  said  Wagon  Hoad  Company  v.  Morton  (10  L.  D.,  456),  wherein  it  was 
held  that  the  act  referred  to  does  not  divest  the  Department  of  juris- 
diction over  lands  within  the  said  grant  or  operate  as  a  bar  to  patent 
for  land  excepted  therefrom. 

The  act  of  August,  1888,  supra,  confirmed  claims  that  were  '*  set  off 
to  orphans"  of  claimants  under  the  Oregon  donation  acts  by  the  sur- 
veyor general  of  the  Territory  or  the  register  and  receiver  of  the  pr.)per 
local  office,  for  which  certificates  were  issued  and  the  claimants,  their 
heirs  or  assigns  have  since  occupied  and  improved  such  claims  and 
there  are  no  adverse  claims  thereto. 

The  finding  by  your  office  to  the  effect  that  the  land  was  so  occupied 
is  sustained  by  affidavits  furnished,  it  appears,  in  pursuance  of  your 
office  instructions  and  the  same  is  not  questioned.  If,  therefore,  there 
was  at  the  date  of  the  said  act  of  August,  1888,  no  claim  adverse  to 
that  of  the  defendants,  the  same  was  thereby  confirmed  regardless  of 
the  qualifications  of  the  original  claimants  John  J.  and  Jane  Holmes, 
who  it  seems  died  m  1850,  en  route  to,  but  before  arriving  iu  the  Terri- 
tory of  Oregon. 

It  is  urged,  however,  that  the  land  had  passed  by  the  grant  for  said 
wagon  road  and  that  it  could  not  pass  by  the  act  of  August,  1888,  suh 
pra.  Said  grant  was  of  ^^  alternate  sections  of  public  lauds  designated 
by  odd  numbers  three  sections  per  mile  to  be  selected  within  six  miles 
of  said  road." 

In  the  Morton  case,  supra,  and  in  that  of  Rinehart  v.  said  Boad  Com- 
pany (5  L.  D.,  650),  it  was  held  after  a  full  discussion  that  said  grant 
is  one  of  quantity  to  be  selected  within  specified  limits  and  that  with- 
out selectiou  the  right  of  the  company  does  not  attach  to  any  specific 
tract. 

The  company  having  failed  to  exercise  its  right  to  select  the  land,  as 
part  of  the  grant,  its  claim  thereto  can,  I  think,  be  eliminated  from  the 
case.  The  defendant's  claim  can,  therefore,  be  considered  as  contirmed 
by  the  act  of  August,  1883,  supra. 

The  judgment  appealed  from  in  accordingly  affirmed.  The  Oregon 
and  California  Bailroad  Company  is  not  now  in  the  case. 
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TIMBER  CULTURE  ENTRY— ACREAGE. 

John  W.  Snode. 

Doe  qaarter,  approximately,  of  the  namber  of  acres  ia  any  one  section  may  be  appro- 
priated auder  the  timber  calture  act  of  Jaue  14,  1878. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  July  16,  1891. 

On  February  17, 1890,  John  W.  Snode  applied  at  the  local  office  iu 
Garden  Cit^',  Kansas,  to  make  timber-calture  entry  for  lot  5,  Sec.  12, 
T.  24  S.,  E.  34  W.,  iu  said  Garden  City  district 

The  section  in  which  this  lot  is  situated  contains  four  huudred  and 
eighty-six  and  thirty-five  one-hundred ths  (486.35)  acres.  The  lot  ap- 
l)Iied  for  contains  thirty^two  (32)  acres. 

At  the  dare  of  this  application  Charles  P.  Saftord  bad  entered  and 
was  then  holding  a  timber  culture  entry  in  the  same  section,  containing 
one  hundred  and  thirty-eight  and  forty  one-hundredths  (138.40)  acres, 
which  added  to  lot  5  would  aggregate  one  hundred  and  seventy  and 
forty  one  hundredths  (170.40)  acres,  which  is  10.40  acres  in  excess  of  a 
full  quarter-section  and  48.82  acres  in  excess  of  a  quarter  of  this  partic- 
ular section. 

The  local  officers  demanded,  in  addition  to  the  prescribed  fee  ($9.00), 
twenty-six  dollars  ($26.00),  or  payment  for  the  10.40  acres  in  excess  of 
one  hundred  and  sixty  acres,  an  ordinary  quarter  section,  two  dollars 
an  d  fifty  cents  ($2.50)  per  acre,  it  being  within  the  limits  of  a  railroad 
grant 

The  applicant  tendered  the  fees,  $9.00,  but  refused  to  pay  the  $26.00 
for  the  excess  in  acreage. 

The  register  and  receiver  thereupon  rejected  his  application,  and  he 
ai^pealed  to  the  Commissioner,  and  by  your  office  letter  of  March  28, 
18tto,  the  action  of  the  local  officer:!  was  affirmed,  and  he  now  iiirtlier 
prosecutes  his  appeal  to  this  Department. 

By  the  timber-culture  act  of  June  14,  1878  (20  Stat,  113),  it  is  pro- 
vided ^^  That  not  more  than  one  quarter  of  any  section  shall  be  thus 
grante  d  "  (see  proviso  in  Sec.  1).  I  do  not  find  that  the  decisions  of 
this  Department  have  ever  construed  this  proviso  to  mean  one  hundred 
and  sixty  acres  (approximately),  or  a  quarter  of  an  ordinary  section,  as 
seems  to  have  been  contemplated  by  the  local  officers  and  by  your  office 
in  affirming  their  action. 

In  the  case  of  Bernard  McCabe  (4  L.  D.,  69)  entries  were  allowed  in 
the  same  section,  aggregating  two  hundred  and  eighty  acres,  because 
the  section  contained  more  than  four  times  that  amount  of  land. 

In  the  case  of  Charles  W.  Miller  (6  L.  I).,  339,)  the  section  contained 
six  hundred  and  ninety  acres,  and  two  entries  were  allowed,  aggregat- 
ing one  hundred  and  eighty-one  acres,  which  was  nine  acres  iu  excess 
of  one  quarter  of  the  section.  Tlie  excess  of  nine  acres  was  held  to  be 
iiKsignificanty  and  both  entries  were  allowed  because  they  approximated 
not  one  hundred  and  sixty  acres  (a  quarter  of  an  ordinary  section),  but 
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because  they  approximated  one  hundred  and  seventy-two  acres,  or  one 
quarter  of  that  particular  section. 

I  think  it  is  plain  from  the  iHuguage  of  the  act  that  it  was  the  inten- 
tion of  Congress  to  allow  one  quarter  (approximately)  of  the  number  of 
acres  in  any  one  section  to  be  appropriated  under  the  act.  The  section 
In  which  the  land  in  co.itroversy  is  situated  contains  but  48G.35  acres — 
one-fourth  of  this  would  be  less  than  one  hundred  and  twenty-two  acres. 
One  hundred  and  thirty-eight  acres  have  already  been  entered  under 
the  claim  of  JSafford,which  is  sixteen  acres  in  excess  of  one  quarter 
thereof. 

It  follows  that  all  the  land  subject  to  timber- culture  entry  in  this  i)ar- 
ticular  section  had  been  appropriated  prior  to  the  date  of  Snode's  appli- 
cation.   His  application  must  therefore  be  rejected  in  toto. 

The  decision  of  your  office  is  accordingly  modified. 


FORE3T  RESERVATION— ACT  OF  MAHCH  3,  1801. 

Pike's  Peak  Park. 

DirectioDS  giTen  for  the  temporary  reservation  of  lands  embraced  within  the  pro- 
posed reservation,  and  for  proceedings  in  accordance  with  the  general  instruct  ions 
of  May  15, 1891. 

Acting   Secretary  Chandler  to  the  Commissioner  of  the   General  Land 

Office,  July  20,  1891. 

Under  date  of  June  30,  1891,  you  reported  upon  a  petition  for  the 
setting  apart  of  certain  lands  in  the  State  of  Colorado  for  the  purposes 
of  a  public  park  to  be  known  as  *'  The  Pike's  Peak  Park,"  which  ha4l 
been  referred  to  you  for  that  purpose. 

By  letter  dated  June  29,  1891,  Mr.  Geo.  H.  Parsons  of  Colorado 
Springs  transmitted  an  additional  petition  by  which  it  is  sought  to  have 
reserved  certain  other  lands  adjacent  to  those  described  in  the  iirst 
mentioned  petition  to  be  made  a  part  of  the  Pike's  Peak  Park,  or  to  be 
known  separately  as  ''  The  Monument  Forest  Reservation." 

These  petitions  are,  as  expressly  stated,  presented  under,  and  tho 
reservation  is  requested  to  be  made  by  virtue  of  the  provisions  of  sec- 
tion 24  of  the  act  of  Congress  of  March  3, 1891,  entitled  "An  act  to  re- 
peal timber-culture  laws,  and  for  other  purposes"  (2G  Stat.,  1095),  which 
section  reads  as  follows  : 

That  the  President  of  the  United  Stated  may,  from  time  to  time,  set  apart  and  re- 
serve, in  any  St.ite  or  Territory  having  public  land  hearing  forests,  (in)  any  part  of 
the  public  land  wholly  or  in  part  covered  with  timber  or  undergrowth,  whether  of 
commercial  value  or  not,  as  public  rebervatious,  and  the  President  shall,  by  public 
proclamation,  declare  the  establishment  of  such  reservations  and  the  limits  thereof. 

Under  date  of  May  15,  1891,  instructions  as  to  the  proper  mode  of 
procedure  for  "  securing  the  necessary  data  upon  which  to  base  recom- 
mendations for  such  forest  reservations"  were  issued  (12  L.  D.,  499). 
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These  instractions  were  prepared  in  contemplation  of  those  cases 
wherein  the  initiative  steps  shoald  be  taken  on  the  part  of  the  govern- 
ment, bat  are,  in  my  opinion,  equally  applicable  to  cases  like  the  pres- 
ent where  the  President  is  petitioned  to  exercise  the  aathority  vested 
in  him  by  said  section.  It  is  peculiarly  appropriate  that  public  notice 
of  this  proposed  reservation  should  be  given  as  prescribed  in  said  regu- 
lations. All  parties  interested,  whether  in  favor  of  or  against  such 
reservations,  should  be  afforded  an  op[)ortunity  to  submit  their  views. 
You  will  direct  a  special  agent  of  your  office  to  make  an  examination  of 
the  lands  described  in  said  petitions  and  to  proceed  in  the  matter  in 
accordance  with  the  provisions  of  said  regulations. 

It  is  stated  in  your  report  u[)on  the  first  petition  that  the  records  of 
your  office  show  the  existence  of  claims  of  various  kinds  to  many  of  the 
tracts  included  in  said  petition.  The  same  is  probably  also  true  as  to 
the  lands  described  in  the  petition  last  filed.  In  order  for  intelligent 
action  in  the  premises  by  this  Department  and  for  the  information  of 
the  President,  lists  should  be  prepared  showing  the  tracts  to  which  any 
claim  is  asserted,  the  character  of  such  claim  and  its  condition.  The 
information  to  be  given  by  these  lists  should  be  as  full  as  possible, 
and  to  this  end  it  may  be  well  to  call  upon  the  local  officers  for  reports. 

It  is  important  that  no  new  claims  be  allowed  to  be  initiated  to  any 
of  the  tracts  embraced  in  these  petitions,  and  I,  therefore,  approve 
your  action  directing  the  local  officers  to  allow  no  further  disposal  of 
any  lands  embraced  in  the  original  petition.  In  order,  however,  tbat 
no  further  complications  may  arise,  you  will  issue  at  once  an  order  tem- 
porarily withdrawing  all  lands  in  both  petitions  from  settlement,  sale 
or  other  disposition. 

When  the  special  agent  shall  have  submitted  his  report,  you  will 
please  forward  the  same  with  accompanying  papers  and  a  list  of  the 
lands  embraced  in  the  proposed  park  or  parks,  giving  all  the  informa- 
tion in  your  possession  as  to  claims  to  any  of  said  tracts,  with  your 
recommendation  in  the  premises. 


ACT  OF  MARCH  8,  1891— SECTION  7. 

Samuel  M.  Mitchell  et  al. 

» 

An  entry  that  is  susceptible  of  ooDftrniation,  in  the  interest  of  a  transferee,  under 
section  7,  act  of  March  3, 1S91,  and  is  also  ^itliin  the  confirmatory  provisions  of 
the  proviso  to  said  section,  should  be  adjudicatdd  under  said  proviso. 

Actiixg  Secretary  Chandler  to  the  Oommisaioner  of  the  General  Land  Office^ 

July  20,  1891. 

On  the  7th  instant  I  rendered  a  decision  in  the  case  of  the  United 
States  V,  Samuel  M.  Mitchell,  involving  his  soldier's  additional  home- 
stead entry  for  the  NB.  J  of  the  N\V.  J  of  Sec.  13,  and  the  E.  ^  of  the 
SW.  i  of  Sec.  12,  T.  24  S.,  R.  55  W.,  Pueblo  land  district,  Colorado. 
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Final  proof  was  made  and  final  certificate  issued  on  November  15, 
1884.  No  action  adverse  to  the  claim  was  taken  by  your  office  until 
December  10, 1890 — more  than  six  years  after  entry ;  and  so  far  as  the 
record  shows,  no  contest  has  at  any  time  been  filed  against  it. 

Said  departmental  decision  of  the  7th  instant,  in  view  of  section  7  of 
the  act  of  March  3, 1891,  ^'  To  repeal  the  timber-culture  laws,  and  for 
other  purposes,"  directed  that  the  transferee — the  Pueblo  &  Arkansas 
Valley  Railroad  Company — be  called  upon  to  famish  proof,  as  required 
by  the  letter  of  instructions  to  chiefs  of  divisions,  dated  May  8, 1891 
(12  L.  D.,  450). 

From  the  showing  above  set  forth,  however,  it  becomes  apparent 
that  the  case  comes  within  the  terms  of  the  proviso  of  said  section  7 — 
without  reference  to  the  interest  of  transferees. 

For  this  reason  the  departmental  decision  of  the  7th  instant,  above 
referred  to,  is  hereby  vacated  and  set  aside ;  and  you  will  proceed  to 
adjudicate  the  case  under  the  proviso  of  said  section  7,  in  connection 
with  the  instructions  to  chiefs  of  divisions,  dated  May  8, 1891. 


APPLICATION  TO  ENTERp-RAILROAB  IjANDS. 
MOTHBRWAY  V.   PARKS. 

A  legal  application  to  enter^  while  pen  ding,  withdraws  ftom  any  other  disposition 
the  land  embraced  therein. 

The  legal  operation  of  a  pending  application  to  enter  is  not  affected  by  a  second  ap- 
plication of  the  same  party. 

The  departmental  order  of  October  10,  1887,  restoring  to  entry  the  lands  formerly 
withdrawn  for  indemnity  purposes  nnder  the  grant  to  the  Marqaette,  Honghton 
and  Ontonagon  R.  R.  Co.,  made  due  provision  for  reoeiyint;  applications  to  enter 
that  embraced  lands  covered  by  pending  unapproved  selections,  subject  to  the 
claim  of  the  company.' 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  20, 1891. 

I  have  considered  the  appeal  of  Samael  Parks  in  the  case  of  William 
Motherway  v.  Albert  S.  Parks  from  the  decision  of  yonr  office  dated 
January  8, 1890,  awarding  the  preference  right  to  Motherway  to  enter 
as  a  homestead  the  SW.  i,  Sec.  9,  T.  48  N.,  B.  41  W.,  Marquette,  Mich- 
igan. 

It  appears  that  the  land  in  question  was  within  the  indemnity  limits 
of  the  Marquette,  Houghton  and  Ontonagon  Railroad  grant  under  the 
act  of  June  3, 1856  (II  Stat.,  21),  as  extended  by  the  act  of  March  3, 
1865  (13  Stat.,  520)^  that  nnder  date  of  September  21, 1888,  your  office 
rejected  the  application  of  the  railway  company  to  select  the  land  in 
question  for  the  benefit  of  said  road  with  the  usual  right  of  appeal ;  that 
on  October  29, 1888,  no  appeal  having  been  taken,  the  decision  rejecting 
the  application  of  said  road  was  declared  final. 


DECISIONS   RELAX  iNG   TO   THE   PUBLIC   LANDS.  57 

Aagust  23, 1887,  William  Motherway  made  application  to  enter  said 
laud  as  a  homestead  which  was  rejected  by  the  local  officers,  on  account 
of  being  within  the  indemnity  limits  of  said  road ;  he  appealed  from  this 
action,  and  your  office  under  date  of  October  5, 1838,  returned  the  appli- 
cation to  the  local  officers  with  instructions  to  allow  the  entry  subject 
to  the  rights  of  the  railroad  company,  as  the  question  of  such  right  was 
then  pending. 

It  appears  that  on  October  20,  1887,  prior  to  your  instructions  and 
while  Motherway's  appeal  was  still  pending  in  your  office,  that  he  filed 
another  application  to  enter  the  land  as  a  homestead  and  that  also  on 
the  same  day  and  at  the  same  time  the  appellant  A.  8.  Parks,  made 
application  to  enter  the  same  tract;  furthermore,  that  as  both  parties 
claimed  the  land  in  question,  Motherway  by  prior  application  and 
Parks  by  alleged  settlement  on  the  land,  the  local  officers  appointed 
a  day  of  hearing,  but  on  the  day  designated  no  testimony  was  sub- 
mitted, therefore  the  local  offli^ers  decided  that  as  the  applications 
were  simultaneous  that  the  land  should  be  awarded  to  the  highest  bid- 
der :  from  this  action  Motherway  again  appealed  and  your  office,  under 
date  of  Januar}'  8, 1890,  sustained  the  appeal  and  awarded  the  right  of 
entry  to  the  first  applicant,  Motherway.    Parks  appeals. 

It  is  evident  that  Motherway  was  the  first  applicant  and  that  at  the 
date  Parks  made  application  the  appeal  of  Motherway  was  still  pend- 
ing and  therefore  Parks'  claim  could  not  attach  until  the  prior  claim 
had  been  disposed  of. 

A  legal  applioation  to  eater,  while  pending,  withdraws  the  land  embraced  therein 
from  any  other  diepoeition  nntil  final  action  thereon.  Pfaff  v.  Williams  ei  al.^  (4  L. 
D.,  455);  Davis  v.  Crans  et  al.  (3  L.  D.  218)  and  Maria  C.  Arter,  (7  L.  D.,  136). 

The  fact  that  the  defendant  made  a  second  application  for  the  land 
while  his  first  application  was  still  pending  does  not  aft'ect  the  case, 
and  therefore  all  the  proceedings  by  the  local  officers  during  the  pend- 
ency of  his  application  were  erroneous. 

Counsel  for  appellant,  however,  contends  that  the  tract  in  question 
was  not  subject  to  entry  of  any  kind  until  it  was  restored  by  the  order 
of  the  Hon.  Secretary  of  the  Interior  under  date  of  October  10, 1887, 
and  therefore  that  Motherway  was  not  entitled  to  any  preference  right 
by  reason  of  such  application. 

In  the  order  above  referred  to  Secretary  Lamar  directed : 

That  all  lands  under  withdrawals  heretofore  made  and  held  for  indemnity  purposes 
under  the  grant  to  the  Marquette,  Honghton  and  Ontonagon  Railroad  Company,  he 
restored  to  the  public  domain  and  opened  to  settlement  under  the  general  laud  laws, 
except  such  lands  as  may  be  covered  by  approved  selections;  provided  the  restora- 
tion shall  not  affect  rights  acquired  within  the  primary  or  granted  limits  of  any  other 
congressional  grant.  As  to  lands  covered  by  unapproved  selections,  applicatious  to 
make  filings  and  entries  thereon  may  be  received,  noted,  and  held  subject  to  the 
elaim  of  the  company. 
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Fartherniore  Secretary  Lamar  says : 

If  the  decision  of  jonr  offioe  uhoald  be  adverse  to  the  companj',  and  no  appeal  be 
taken,  the  selection  will  be  canceled,  and  the  filing  or  entry  allowed,  snbjeot  to  com- 
pliance with  the  law. 

Id  the  case  under  consideration  the  laud  in  question  was  embraced  in 
a  list  of  unapproved  railroad  selections  which  were  rejected  by  year 
office  for  the  reason  that  they  were  within  the  indemnity  limits  along 
the  unfinished  portion  of  the  road ;  therefore  under  date  of  October  5, 
1888,  your  office  directed  the  local  officers  in  accordance  with  said  SSec- 
retary's  order,  to  allow  Motherway's  application  subject  to  the  right  of 
appeal  by  the  railroad  company,  and  subsequently  when  the  rejection 
of  the  selections  became  final,  your  office  very  properly  recognized  Moth- 
erway  as  the  first  legal  applicant  for  the  land. 

With  this  view  of  the  case  and  as  the  claim  of  the  railroad  company 
has  been  concluded,  the  application  of  Motherway  to  enter  the  land 
should  be  allowed  and  therefore  your  office  decision  is  affirmed. 


OSAGE  ENTRY— ACT  OF  MARCH  8,  1801-SECTION  7. 

United  States  v.  Harp  bt  al. 

For  the  purposes  contemplated  in  section  7,  act  of  March  3,  18U1,  an  entry  of  Osage 
land  under  the  act  of  May  2S,  188  0,  may  he  properly  regarded  as  a  pre-emption 
entry,  and  inoladed  within  the  contirmatory  provisions  of  said  section. 

Entries  that  may  he  confirmed  for  the  benefit  of  a  transferee,  nnder  said  section,  and 
that  are  also  within  the  terms  of  the  proviso  thereto,  should  be  adjudicated 
under  said  proviso. 

Acting  Secretary    Chandler  to   the  Oommissioner  of  the  General  Land 

Office,  July  21,  1891. 

I  have  considered  the  motion  of  the  heirs  of  James  F.  Black,  de« 
ceased,  transferee  in  the  case  of  the  United  States  v.  Ool ambus  Harp 
et  al.,  to  have  said  case  considered  under  the  seventh  section  of  the 
act  of  March  3,  1891.    (26  Stat.,  1095). 

The  record  shows  that  on  August  7, 1882,  Harp  made  Usage  cash 
entry  for  the  SW.  J  Sec.  20,  T.  34  S.,  R.  7  W.,  Larned,  Kansas,  the 
tract  in  question,  and  received  fi  nal  receipt  therefor  on  August  15,  fol- 
lowing. 

On  March  13,  1883,  James  F.  Black,  claims  to  have  purchased  the 
land  in  good  faith  for  a  valuable  consideration. 

On  October  5,  1885,  a  special  agent  of  your  oflBce  reported  that  the 
entry  was  fraudulently  maile,  and  on  November  25,  following,  it  was 
held  for  cancellation.  Subsequently  a  hearing  was  had,  and  the  local 
land  officers  found  against  the  entry  and  recommended  its  cancellation. 
An  appeal  was  taken  from  their  ruling  to  your  office,  where,  on  Sep- 
tember 22,  1890,  the  finding  of  the  register  and  receiver  was  affirmed 
and  the  entry  held  for  cancellation. 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  59 

An  appeal  was  taken  from  yoar  decision  and  was  pending  here  at 
the  date  of  the  passage  of  the  act  of  March  3,  1891,  supra. 

The  heirs  of  James  Black,  deceased,  claiming  to  be  the  [iresent  own- 
ers of  the  land  have  filed  this  motion. 

It  appears  from  the  statement  of  facts  above  given  that  the  entry  in 
qneation  was  made  on  Angust  15,  1882,  and  that  the  tract  was  par- 
chased  by  Black  after  final  entry  and  before  March  1, 1888.  No  fraud 
has  been  fon  nd  on  the  part  of  the  purchaser,  and  no  adverse  claim 
originating  prior  to  final  entry  exists. 

Section  seven  of  the  act  above  cited  provides  for  the  confirmation 
and  the  issnauce  of  patents  on  existing  entries  made  ''  under  the  pre- 
emption, homestead,  desert-land  or  timber  culture  laws,"  on  certain 
conditions. 

It  follows  that  the  entry  in  question  should  be  governed  by  the  pro- 
visions of  said  section,  if  found  to  belong  to  either  of  the  classes  of  en- 
tries enumerated  in  said  act.  Under  the  act  approved  May  2^,  1880, 
entitled  "An  act  for  the  relief  of  settlers  upon  the  Osage  trust  and  di- 
minished reserve  land  in  Kansas,  and  for  other  purposes,'^  (21  Stat.,  143), 
the  general  circular  of  January  1,  1889,  page  12,  provides: 

Tbe  Odage  Indian  trnst  and  diminished  reserve  lands  are  subject  to  sale  to  parties 
having  the  quaUfications  of  pre-emptora  on  the  public  lands . 

Claimants  are  required  to  file  a  declaratory  statement  within  three  months  fh>m 
date  of  settlement,  and  to  make  proof  and  payment  within  six  months  from  date  of 
filing. 

This  proof  mnst  be  made  after  notice  by  publication,  before  the  officers  authorized 
to  take  proof  in  pre-emption  cases,  and  mnst  show  that  the  claimant  is  a  qualified 
pre-emptor  and  an  actual  settler  on  the  land  at  the  date  of  application  to  enter.  Six 
months'  continuous  residence  next  preceding  date  of  proof  is  not  an  essential  require- 
ment, but  it  is  essential  that  the  settlement  be  shown  to  be  actual  and  bona  fide. 

Payment  for  these  lands  mnst  be  made  in  ciMh  at  the  rate  of  $1.25  per  acre,  and 
maybe  m»de  by  installments,  one-fourth  the  purchase  price  when  proof  is  made,  the 
remainder  in  three  equal  annual  installments  with  interest  on  the  deferred  payments 
at  the  rate  of  5  per  cent,  per  annum.    •    •    * 

By  filing  Osage  declaratory  statements  in  accordance  with  the  act  of  May  28,  1880, 
the  right  of  pre-emption  to  such  or  any  other  lands  is  exhausted  if  the  filings  are  valid 
and  capable  of  being  perfected  into  complete  title. 

It  is  seen  thjlt  the  manner  of  disposing  of  these  lands  is  very  similar 
to  that  of  disposing  of  lands  nnder  the  pre-emption  law,  and  it  i»  pro- 
vided that  the  filing  of  an  Osage  declaratory  statement  under  tbe  net 
above  cited,  exhausts  the  right  of  pre-emption,  etc. 

In  the  case  of  Fraser  v.  Ringgold  (3  L.  D.,  69),  it  was  held  that, 

The  word  pre-emption  is  one  of  broad  signification,  and  was  in  use  under  State  laws 
aod  in  other  statutes  before  its  incorporation  into  the  United  States  land  system.  It 
is  held  in  general,  that  claims  nnder  the  townsite  laws  are  pre-emptions;  so  of  tbe 
settlement  statutes  respecting  certain  Indian  lands ;  and,  broadly,  that  where  a  f  po- 
cial  preference  is  given  to  a  claimant,  dependent  or  contingent  upon  the  performance 
of  conditions  which  any  one  of  a  qualified  class  may  reasonably  fulfill,  by  which  he 
may  hold  to  the  exclusion  of  others,  such  preference  is  a  pre-emption,  and  inures  to 
the  indiyidual  upon  the  inception  of  his  claim.  Measured  by  these  rules,  a  desert- 
land  entry  is  much  more  clearly  within  the  definition  than  many  others,  which  re- 
Bo  recognized. 
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Inasmuch  as  it  has  been  the  practice  of  the  Department  and  yoar 
office  to  reqaire  settlers  upon  Osage  lands  to  comply  with  the  require- 
ments of  the  pre-emption  law  as  to  settlement,  cultivation  and  improve- 
ment, I  conclude  that  an  Osage  cash  entry  is,  for  all  purposes  contem- 
plated in  section  seven  of  the  act  of  March  3, 1891,  supra^  a  pre-emption 
entry. 

Having  arrived  at  this  conclusion,  it  becomes  apparent  that  the  case 
now  under  consideration  comes  within  the  terms  of  the  proviso  of  said 
section  7 — without  reference  to  the  interest  of  transferees.  You  will 
therefore  proceed  to  adjudicate  the  case  under  said  proviso,  in  con- 
nection with  the  instructions  to  chiefs  of  divisions,  dated  May  8, 1891. 


CONTEST— PRACTICE -APPEAL— DEATH  OF  PARTY. 

Cox  V.  Wheeler. 

The  Department  aoqairea  do  jurUdiction  through  an  appeal  taken  on  behalf  of  a 
deceased  timber  culture  entryman,  if  such  action  in  not  anthorized  by  the  holm 
or  legal  repreeentatlves  of  the  decedent. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  July  21, 1891. 

Ezra  F.  Wheeler  made  timber  culture  entry  Jannary  9, 1884,  of  the 
SB.  \  of  Sec.  4,  T.  14  N.,  R.  20  W.,  Grand  1  sland,  Nebraska,  and  on  Feb- 
ruary 15,  1887,  Alfred  Cox  filed  a  contest  ngaiiist  said  entry,  upon 
which  a  hearing  was  ordered.  The  local  officers  found  in  favor  of  the 
contestant,  and  recommended  the  cancellation  of  the  entry,  which 
decision  was  affirmed  by  your  office,  December  9, 1889. 

From  the  decision  of  your  office  an  appeal  was  taken  by  Blair  and 
Campbell,  who  appeared  as  attorneys  of  record  for  Wheeler,  while  the 
case  was  pending  before  your  office. 

On  February  7, 1891,  you  transmitted  a  motion  filed  by  the  attorneys 
of  Cox  to  dismiss  said  appeal,  upon  the  following  grounds : 

1.  That  the  appeal  taken  in  said  action  was  not  taken  nntil  March  20th,  1890, 
and  not  until  after  the  expiration  of  more  than  sixty  days  after  the  rendition  of  the 
decision  of  the  Hon.  Commissioner  of  the  General  Land  Office. 

2.  That  long  prior  to  that  time,  to  wit:  November  13tb,  1889,  the  said  claimant,  Ezra 
L.  Wheeler,  died. 

3.  That  said  appeal  was  taken  without  authority  of  law. 

4.  That  the  said  Ezra  L.  Wheeler  being  dead,  no  appeal  could  be  taken  for  him, 
and  the  pretended  appeal  is  therefore  null  and  void. 

With  this  appeal  is  filed  the  affidavit  of  S.  O.  Holcomb,  who  swears 
that  said  Wheeler  died  on  or  about  November  13, 1889,  and  not  later 
than  November  20. 

Service  of  a  copy  of  this  motion  and  affidavit  was  acknowledged  by 
Blair  and  Campbell,  the  attorneys  who  filed  the  appeal  in  the  name  of 


DECISIONS   RELATING   TO    THE    PUBLIC    LANDS.  61 

Wheeler,  and  the  facts  therein  stated  are  not  controverted.  The  death 
of  Wheeler,  occnrring  prior  to  the  time  of  the  filing  of  said  appeal,  the 
Department  eonid  not  acquire  jarisdiction  thereby,  nnless  his  estate  was 
at  that  time  represented,  and  the  attorneys  had  no  authority  to  file  said 
appeal,  except  as  the  attorneys  of  the  legal  representatives  of  the  estate. 
(Arnold  v.  Hildreth,  6  L.  D.,  779;  same,  on  review,  7  L.  D.,  500); 
Allphin  V.  Wade  (11  L,  D.,  306). 

It  not  appearing  that  the  said  Wheeler  left  heirs  surviving  him,  or  that 
there  was  a  legal  representative  at  the  time  of  filing  said  appeal,  it  must 
therefore  be  dismissed.  But  I  direct  that  Messrs.  Blair  and  Campbell 
be  notified  that  they  will  be  allowed  sixty  days  in  which  to  show  that 
Wheeler  left  heirs  surviving  him  and  that  they  appeared  as  attorneys 
for  said  heirs  in  taking  and  prosecuting  the  appeal,  or  to  take  proper 
steps  to  have  a  legal  representative  appointed  and  after  the  proper 
representative  has  been  appoiuteil  to  file  an  appeal  in  his  behalf. 


WAGON  ROAD  GRANT— SELECTION-WITHDRAWAL. 

Chapman  v.  Willamette  Valley  Wagon  Road  Co. 

By  the  act  of  Joly  5,  1866,  Congress  granted  to  the  State  only  the  right  to  select 
three  alternate  sections  per  mile  within  the  six  mile  limits  of  the  road,  and  thu 
title  to  any  particular  tract  does  not  accrae  to  the  State  or  the  company  prior  to 
the  selection  thereof. 

The  failure  of  the  company  to  respond  to  a  settler's  notice  of  intention  to  sabmtt 
final  proof  for  land  Included  within  a  previous  executive  withdrawal,  made  for 
the  benefit  of  said  company,  preclndes  its  subsequent  objection  to  the  allowance 
of  the  settler's  entry. 

Acting  Secretary  Chandler  to  the  OommisHaner  of  the  Oeneral  Land  OfflcCy 

July  21, 1801. 

I  have  considered  the  case  of  Henry  Chapman  v.  The  Willamette 
Valley  and  Cascade  Monntain  Wagon-road  Company,  as  presented  by 
the  appeal  of  the  latter  fr  om  the  decision  of  your  office  dated  February 
23, 1886,  rejecting  its  claim  of  the  right  to  select  the  SW.  i  of  the  SE. 
i  of  Sec.  15,  T.  24  8.,  B.  31  E.,  and  sustaining  the  pre-emption  cash  entry 
of  said  tract,  inter  alia^  made  by  said  Chapman  on  January  13, 1881,  at 
the  Lake  View  land  office,  in  the  State  of  Oregon. 

The  tract  in  question  is  in  an  odd-numbered  section  within  the  limits 
of  the  withdrawal  for  the  benefit  of  said  road  made  by  order  of  the 
land  department  July  10, 1874,  which  was  received  at  the  local  office 
on  August  0,  same  year,  under  the  provisions  of  the  act  of  Congress 
aproved  July  5,  1866  (14  Stat.,  89).  The  township  plat  of  survey  was 
filed  in  the  local  office  on  June  1, 1876.  Un  March  13, 1879,  said  Chap- 
man filed  his  pre-emption  declaratory  statement  for  said  tract  and 
others  in  Sec.  22,  alleging  settlement  thereon  March  1,  1879,  and  on 
January  1,  1881,  made  proof  in  support  of  his  claim,  after  due  notice 
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thereof,  and  no  protest  having  been  filed,  the  proof  and  payment  were 
accepted  by  the  local  officers  and  cash  certificate  number  168  was  issaed 
thereon. 

On  February  23, 1886,  your  office  examined  said  cash  entry  and  held 
that: 

the  tract  was  snbjeot  to  the  claim  of  ChapmaD  at  the  time  of  his  filing  aod  entry, 
and,  as  his  proof  shows  fuU  compliance  with  the  law,  his  entry  is  hereby  held  fur 
approval,  subject  to  appeal  within  sixty  days  by  the  Wagou-road  Company. 

The  company  alleges  in  its  appeal  that  said  tract  is  in  one  of  the  sec- 
tions granted  by  said  act,  and  that  the  title  to  the  said  section  vested 
in  the  State  of  Oregon,  in  prcesenUj  by  the  operation  of  the  said  act, 
and  attached  immediately  upon  the  completion  of  the  surveys,  to  each 
odd  section  within  said  grant,  and  thereby  said  grant  withdrew  the  said 
lauds  from  the  public  domain  and  from  all  right  of  purchase  either  by 
preemption,  homestead  or  otherwise,  and  thereby'  prohibited  the  exer- 
cise of  all  jurisdiction  of  the  Land  Office  and  the  Executive  Departmeut 
to  make  or  allow  sales  of  any  of  said  lands.  It  is  further  insisted  by  the 
company  that,  since  the  State  of  Oregon  granted  the  lands  embraced 
in  said  act  of  Congress  to  said  company,  and  the  governor  having,  on 
January  24, 1871,  certified  that  said  road  had  been  duly  completed, 

the  right  of  said  wagon-road  company  to  select  three  sections  to  the  mile  from  the 
alternate  odd-nambered  sections  within  six  miles  of  the  said  road,  as  so  coropletedi 
tht'renpon  attached  to  each  of  the  said  six  sections,  whenever  sach  sections  should 
be  designated  by  proper  survey  ;  and  the  said  right  of  the  said  company  attached  by 
relation,  from  the  date  of  the  said  grant. 

The  contention  of  the  company  is,  in  effect,  that  said  act  created  a 
legislative  withdrawal  of  all  of  the  odd  sections  of  public  laud  within 
said  six-mile  limits  that  became  effective  either  from  the  date  of  the 
acceptance  of  the  grant  by  the  legislature  of  Oregon  or  from  the  date 
of  the  filing  of  the  map  of  definite  location  opposite  the  land  in  question. 
In  the  brief  of  counsel  filed  in  support  of  said  appeal,  reference  is  made 
to  the  case  of  Eiuehart  v.  said  company,  and  it  is  stated  that 

all  the  legal  questions  which  we  have  discussed  in  this  brief,  and  which  are  involved 
in  the  present  case,  arise  also  in  the  Rinehart  case. 

Said  case  was  decided  by  the  Department  on  May  23, 1887  (6  L.  D., 
650),  and  it  was  held  that  the  construction  of  the  road  and  the  filing  of 
a  map  of  de^nite  location  thereof  did  not  cause  the  grant  to  attach  to 
any  particular  tract  of  laud;  that  the  grant  by  its  own  operation  did 
not  withdraw  from  entry  the  lands  within  the  limits  fixed  thereby,  and 
that  the  executive  order  of  withdrawal  did  not  become  eflective  until 
notice  thereof  was  received  at  the  local  ofiSce.  This  doctrine  was  re- 
afiirmed  in  the  case  of  said  company  v.  Morton  (10  L.  D.,  456),  wherein 
Morton's  homestead  final  proof  was  approved,  no  objection  having  been 
made  to  the  acceptance  thereof  by  the  local  oflicers  after  due  notice  of 
claimant's  intention  to  make  the  same.  The  Rinehart  and  the  Morton 
cases  {snpra)  differ  from  the  case  at  bar  in  this :  that  in  the  former  case 
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no  notice  of  the  executive  withdrawal  had  been  received  at  the  local 
office  prior  to  the  settlement  of  Binehart;  while  in  Morton's  case,  his 
settlement  antedated  the  execative  withdrawal. 

From  a  carefal  examination  of  said  grant,  tbere  can  be  no  qnestion, 
in  my  judgment,  that  Congress  intended  just  what  the  language  of  the 
granting  act  purports,  namely:  to  grant  to  said  State  for  the  purpose 
of  constmcting  a  military  wagon-road  in  said  State, 

alternate  aections  of  public  lands  designated  by  odd  numbers,  three  sections  per'mile, 
to  he  seleeUd  within  six  miles  of  said  road. 

Tbia  act  is  peculiar  in  that  it  fails  to  provide  forany  definite  location 
of  the  road.  The  lands,  if  free,  could  be  selected  on  either  side  of  the 
road,  and  the  only  limitation  as  to  the  disposal  of  the  lauds  is  found  in 
sections  2  and  4  of  said  act,  the  former  requiring  that  the  lands  shall  be 
disposed  of  by  the  State  only  for  the  purpose  indicated  in  the  grant; 
and  the  latter  section  providing  that  when  ten  miles  of  said  road  are 
completed  not  more  than  thirty  sections  opposite  said  completed  portion 
of  the  road  shall  be  sold,  and  upon  the  certification  to  the  Secretary  of 
the  Interior  by  the  governor  of  said  State  that  any  ten  continuous  miles 
of  Kaid  road  are  completed,  another  thirty  sections  may  be  sold,  and  so 
from  time  to  time  until  the  whole  road  is  completed.  If  the  road  was 
not  completed  within  five  years,  no  further  sales  were  to  be  made,  and 
the  land  unsold  should  revert  to  the  United  States.  It  is  very  evident 
that  Congress  granted  to  said  State  only  the  right  to  select  three  alter- 
nate^ sections  per  mile  within  the  six-mile  limits  of  the  road.  The  par- 
ticular sections  granted  were  by  the  express  terms  of  the  act  <^  to  be 
selected  "  presumably  by  the  State  or  the  company  building  the  road. 
Until  selection  was  made,  it  could  not  be  ascertained  what  tracts  passed 
under  the  grant  The  distinction  between  lands  granted,  which  acquire 
precision  by  some  act  of  the  company,  such  as  the  definite  location  of 
the  road,  and  lands  ^^  selected^  is  clear  and  is  well  recognized  by  the 
rulings  of  the  Department  and  the  decisions  of  the  Supreme  Oourt  of 
the  United  States. 

In  the  case  of  Barney  and  others  v,  Winona  and  St.  Peter  B.  B.  Co., 
(117  n.  S.,  op.  p.  232)  the  court  said : 

In  the  oonstmction  of  land  grant  acts,  in  aid  of  railroads,  there  is  a  well-estab- 
lished distinction  observed  between  'granted  lands 'and  *iudeiuuity  lauds.'  The 
former  are  those  falling  within  the  limits  specially  designated,  and  the  title  to  which 
attaches  when  the  lands  are  located  by  an  approved  and  accepted  survey  of  the  line 
of  the  road  filed  in  the  Land  Department,  as  of  the  date  of  the  act  of  Congress. 
The  latter  aie  those  lands  selected  iu  lieu  of  parcels  lost  by  previous  disposition  or 
reservation  for  other  parposes  and  the  title  to  which  accrues  only  from  the  time  of 
their  selection. 

See  also  Sioux  City  R.  R.  v,  Chicago  By  (id.  407),  and  Wisconsin  B.  B.  Co.  v.  Price 
Co.  (133  U.  8.,  496). 

While  the  grant  in  qnestion  did  not  specifically  designate  the  sections 
granted,  and  give  the  right  to  select  indemnity  as  such,  for  lauds 
granted  which  were  lost,  yet  it  did  give  the  State  the  right  to  select  the 
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]and  to  the  amoant  granted,  bat  the  title  to  any  particalar  tract  did  not 
accrae  to  the  State  or  the  company  prior  to  its  selection  thereof. 

If,  therefore,  prior  to  snch  selection,  the  land  was  sold  or  entered  and 
the  company  failed  to  protest  against  the  allowance  of  final  proof,  even 
thongh  the  land  was  within  the  limits  of  an  executive  withdrawal  made 
for  the  benefit  of  the  State  or  the  company,  it  could  not  be  heard  after- 
wards to  complain  if  the  land  was  awarded  to  the  settler.  It  is  not 
asserted  and  it  does  not  appear  that  the  company  cannot  select  enough 
land  to  amount  to  the  quantity  granted.  It  has  no  title  to  any  partic- 
ular section,  but  having  failed  to  protest  when  final  proof  was  made, 
its  objection  cannot  now  prevail.  This  is  the  ruling  of  the  Department 
with  reference  to  selections  of  indemnity  lands,  and  no  good  reason 
appears  why  the  same  rule  should  not  apply  to  the  case  at  bar. 

The  company  having  failed  to  appear  and  protest  against  the  allow- 
ance of  said  entry,  its  objection  to  the  same  must  be  overruled. 

For  the  foregoing  reasons,  the  decision  of  your  office  must  be,  and  it 
is  hereby  affirmed. 


APPLICATION'  rOR  SURVEY-MEANDER  LINE. 

John  W.  Moobe. 

Id  the  survey  of  lands  that  border  apon  permanent  bodies  of  water  the  meander  line 

determines  the  quantity  of  land  subject  to  sale,  but  the  water  line  forms  the  (rue 

boundary  of  the  tract. 
Where  a  tract  thus  surveyed  has  been  sold  by  the  government,  and  title  thereto  Ims 

passed  to  subsequent  purchasers,  a  survey  will  not  be  authorized  of  land  lliat 

may  lie  between  the  meander  and  water  lines. 
The  returns  of  the  Surveyor  General,  and  the  record  of  a  survey  made  under  his 

direction,  are  evidence  of  the  highest  character,  that  no  private  survey  can  be 

allowed  to  overcome. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  21, 1891. 

The  appeal  of  John  W.  Moore,  from  the  action  of  your  office,  dateil 
June  24,  1890,  in  rejecting  his  application  to  have  surveyed  certain 
lands  on  Fidalgo  bay  in  front  of  the  government  meander  line  of  lots 
3  and  6,  fractional.  Sec.  18,  T.  35  N.,  R.  2  B.,  W.  M.,  Washington,  lias 
been  considered. 

It  appears  that  Moore  lays  claim  to  23.55  acres  of  land  lying  outside 
of  the  meander  line  in  front  of  said  lots,  and  has  built  a  house  thereon; 
that  he  claims  said  land  was  omitted  from  the  original  survey  and  is 
dry  laud ;  that  it  is  also  public  land  and  therefore  he  asks  that  the 
surveyor-general  be  directed  to  survey  the  same,  with  a  view  of  obtain- 
ing title  thereto.  It  further  appears  that  all  of  said  fractional  section 
18,  comprising  lots  1,  2,  3,  4  and  5,  was  entered  under  the  pre-emption 
law  by  William  R.  Griffin,  and  patented  to  him  April  15, 1875  j  tbat 
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said  lota  have  passed  by  deed  of  parchase  through  a  namber  of  trans- 
fers and  they  are  now  owned  by  Annie  G.  Bowman,  who  claims  all  the 
land  to  the  water  and  does  not  recognize  the  Moore  claim  or  consent 
to  ha^e  a  survey  of  the  same  made. 

Under  date  of  June  6, 1890,  the  surveyor-general  submitted  the  ques- 
tion of  survey  in  this  case  to  Commissioner  Groff  and  on  the  24th  of 
the  same  month,  he  was  instructed  that  no  application  for  the  survey 
of  said  land  would  be  approved  by  your  office ;  also,  on  September  8, 
1890,  Hon.  Henry  0.  Lodge,  House  of  Representatives,  transmitted  a 
letter,  diagrams  and  other  papers  from  said  Moore  illustrating  the  posi- 
tion and  describing  the  tract  claimed  by  him,  and  asking  that  a  deputy 
surveyor  be  appointed  to  survey  the  land.  Under  date  of  September 
11,  1890,  your  office  in  reply  enclosed  a  copy  of  the  letter  to  the  sur- 
veyor-general above  referred  to  and  declined  the  request.  Moore  ap- 
peals. 

The  statutes  of  the  United  States  directing  the  manner  of  surveying 
public  lands,  provides :  that  such  survey  shall  be  made  by  the  rectangu- 
lar system,  except  in  certain  cases  where  the  straight  lines  are  inter- 
rupted by  some  natural  object  as  a  body  of  water  or  water  course,  then 
the  margin  of  the  water  is  recognized  as  the  boundary  of  the  land.  In 
the  case  under  consideration,  the  west  line  of  section  18,  was  estab- 
lished by  the  surveyor  in  accordance  with  the  statute,  leaving  the  north, 
east  and  south  boundaries  to  be  defined  by  the  waters  of  Fidalgo  Bay. 
Meander  lines  are  not  boundaries.  There  is  no  law  which  authorizes  a 
surveyor  to  establish  a  meander  line  as  the  boundary  of  any  tract,  the 
true  boandary  is  the  water  line,  and  although  the  plat  would  seem  to 
indicate  that  the  meander  and  water  lines  were  the  same,  yet  it  is  gen- 
erally the  case  that  the  water  line  shown  on  the  plat  is  not  the  true 
water  line  or  shore  line,  but  only  the  meander  line. 

Meander  lines  are  run  in  surveying  fractional  portions  of  the  pnblio  lands  border- 
ing upon  navigable  rivers  (and  as  well  upon  inland  lakes  of  water)  not  as  bounda- 
ries of  the  tract  but  for  the  purpose  of  defining  the  sinuosities  of  the  banks  of  the 
stream  and  as  the  means  of  ascertaining  the  quantity  of  the  land  in  the  fraction  sub- 
ject to  sale  and  which  is  to  be  paid  for  by  the  purchaser.  Railroad  Co.  v.  Schurmeir 
(7  Wall,  286). 

In  the  case  under  consideration  it  may  be  that  the  U.  S.  deputy  sur- 
veyor failed  from  some  cause,  to  accurately  trace  the  water  line  and 
thus  embrace  the  true  area  of  the  lots  ]  this  in  effect,  if  true,  would  be 
to  deprive  the  government  of  the  price  of  the  land  omitted  from  the 
computation,  nevertheless,  it  cannot  be  held 

''that  the  purchaser  from  the  United  States  according  to  the  plat — much  less  those 
who  have  taken  title  through  mesne  couveyauces — shall  be  deprived  of  the  area 
which  the  boundaries  of  the  lots  as  shown  by  the  plat  entitled  them  to  have." 
James  Hemphill  (6  L.  D.,  555). 

The  bay  in  this  case  was  the  great  natural  object  governing  the 
boundaries  on  the  north,  east  and  south  of  the  section  in  question  rep- 
resented on  the  plat  by  the  meander  line,  but  the  '*  metes  and  bounds 
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of  that  line  must  upon  well  settled  priuciples  yield  to  the  natural 
boundary."  Eeuben  Richardson  (11 G.  L.  0.,2S4),  and  citations  therein. 
The  appellant  bases  his  claim  principally  upon  the  showing  of  a  pri- 
vate survey,  alleging  that  the  meander  line  if  now  surveyed  will  pro- 
ject a  portion  of  the  land  into  another  section  and  therefore,  if  for  no 
other  reason,  the  survey  should  be  made.  Even  if  it  were  admitted 
that  your  ofiGice  has  the  authority  to  direct  a  resurvoy  under  such  cir- 
cumstances, there  is  nothing  submitted  in  this  case  to  show  that  the 
land  alleged  to  lie  outside  of  the  meander  line,  was  in  existence  at  the 
date  of  the  survey  in  1872,  furthermore,  the  returns  of  the  surveyor- 
general  and  the  record  of  the  survey  made  under  his  direction  are  evi- 
dence of  the  highest  character,  that  no  private  survey  can  be  allowed 
to  overcome. 

The  patent  issued  to  William  E.  Griffin  for  the  land  in  question  holds 
the  same  by  description  to  the  water  line,  and  at  this  date  the  land 
appears  to  be  within  the  corporate  limits  and  is  covered  by  the  town  of 
Anacortes. 

The  decisions  of  the  supreme  court  and  of  this  Department  are  clear 
and  well  established  in  cases  of  this  character  and  therefore  under 
them  the  request  of  Moore  for  a  survey  of  the  alleged  tract  was  prop- 
erly denied  by  your  office. 

All  the  material  points  of  exception  taken  by  appellant  from  the 
decision  of  your  office  have  been  considered. 

Your  office  decision  is  affirmed. 


OKLAHOMA  LANDS— SETTLEMENT  RIGHTS. 

Blanchabd  V.  White  et  al. 

One  who  outers  the  Territory  of  Oklahoma  prior  to  noou  of  April  22, 1889,  in  viola- 
tion of  the  act  of  March  2, 1889,  and  the  proclamation  of  the  President  thereun- 
der, with  the  intent  to  secnre  an  entry  in  advance  of  others,  is  disqualiiied  to 
uialce  entry  under  said  act. 

The  disqualification  imposed  by  said  statute  extends  to  an  applicant  who  remains 
outside  of  said  Territory  until  noou  of  April  22,  1889,  but  seeks  to  evade  the  pro- 
hibitory operation  of  the  statute  through  the  assistance  of  another  whom  he 
has  theretofore  employed  to  enter  said  Territory  for  such  purpose. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  21,  1891. 

1  have  considered  the  case  of  Oarley  J.  Blanchard  v.  Ewers  White 
and  Vestal  S.  Cook  (interveuor),  on  appeal  by  each  of  them  from  your 
decision  of  March  7, 1890,  involving  the  8 W.  J  of  Sec.  27,  T.  12  IS".,  B. 
8  W.,  Guthrie  land  district,  Oklahoma  Territory. 

The  record  shows  tbat  White  made  homestead  entry  for  this  land  on 
April  23, 1889,  alleging  settlement  on  April  22d;  that  Blanchard  on 
the  23d  of  same  month  applied  to  make  homestead  entry  for  the  tract, 
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also  allegiug  settlement  on  the  22d,  and  his  application  was  rejected, 
for  the  reason  that  White  ha*!  made  entry  for  it.  On  the  27th  of 
same  month,  Blanchard  filed  an  affidavit  of  contest  against  the  entry 
of  White,  alleging  that  he  entered  upon  and  occupied  the  land  prior 
to  twelve  o'clock  noon  of  April  22,  1889,  in  violation  of  the  provisions 
of  section  13  of  an  act  of  Congress,  approved  March  2, 18S9,  and  the 
President's  proclamation  thereunder. 

It  further  alleges  that  White  was  a  deputy  tJ.  S.  marshal ;  that  he 
used  his  official  position  to  defraud  the  contestant  in  making  entry,  etc. 

Hearing  was  ordered  upon  this  affidavit,  and  set  for  July  IG,  1889. 

On  May  1,  1889,  Vestal  S.  Cook  made  application  to  make  home- 
stead entry  for  the  tract,  alleging  settlement  in  the  afternoon  of  April 
22, 1889,  which  was  also  rejected  on  account  of  White's  entry.  On 
June  15th  following,  he  filed  an  affidavit  against  the  entry  of  White, 
and  also  charged  in  it  that  Blanchard,  as  well  as  White,  had  entered 
upon  and  occupied  the  land  prior  to  twelve  o'clock  noon  of  April  22, 
1889,  and  with  this  affidavit  he  filed  a  petition  of  intervention,  setting 
forth  in  detail  the  facts,  and  also  the  facts  concerning  his  own  settle- 
ment, and  he  asked  to  be  allowed  to  intervene,  to  prove  the  truth  of 
his  allegations,  which  privilege  was  granted  him. 

On  the  day  set  for  the  hearing  all  the  parties  appeared,  a  large 
amount  of  testimony  was  taken,  and  the  local  officers,  upon  considering 
the  entire  case,  found  that  White  was  there  as  deputy  marshal ;  that 
he  had  taken  advantage  of  his  position  to  make  an  entry  in  violation 
of  the  spirit  of  the  law,  and  recommend  the  cancellation  of  his  entry. 
They  further  found  that  Blanchard  was  in  the  Territory,  and  near  the 
land  before  noon  of  the  21'd  of  April,  and  they  rejected  his  application 
to  make  entry.  They  also  found  that  Cook  had  violated  the  law  and 
disregarded  the  President's  proclamation,  by  placing  horses,  for  '^  re- 
lays," within  the  Territory,  before  noon  on  said  April  22d,  and  rejected 
his  application,  from  which  findings  and  decision  each  of  the  parties 
appealed  and  your  office,  on  March  7, 1890,  affirmed  said  decision,  from 
which  each  of  the  parties  agiiin  appealed. 

On  November  28,  1890,  White  relinquished  his  entry,  and  the  same 
was  canceled.  Cook  having  been  properly  allowed  to  intervene,  the 
relinquishment  leaves  the  case  before  me,  simply  between  Cook  and 
Blanchard. 

There  have  been,  however,  since  the  case  has  been  pending  in  the 
Department,  several  applications  to  contest  the  entry  of  White,  some 
of  which  also  ask  to  intervene  in  this  case^  there  are  also  several  ap- 
plications to  make  entry  for  the  land,  all  of  which  have  been  forwarded 
through  your  office  to  the  Department  and  filed  with  the  papers  in  the 
case  at  bar,  but,  as  none  of  these  have  been  passed  upon  by  you,  and 
are  not  regularly  before  the  Department,  I  have  not  considered  them, 
but  return  them,  with  the  record,  for  your  consideration  and  disposi- 
tion. 
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The  reliuquisbtnentof  White  eliminates  some  of  the  qaestions  of  law, 
and  simplifies  to  some  extent  the  evidence  in  the  case.  The  only  re- 
maining qaestions  of  fact  being  as  to  the  conduct  of  Blanchard  and 
Cook,  respectively,  there  being  no  question  of  priority  between  them. 

The  qaestions  of  law  are  presented  in  the  respective  assignments  of 
error  in  the  appeals.  Counsel  for  Blanchard,  in  his  appeal,  assigns 
substantially  the  following  errors:  (I)  That  your  decision  is  against 
the  weight  of  the  evidence;  (2)  that  it  is  against  the  law  of  the  case, 
and  under  the  latter  they  have  made  a  number  of  assignments,  which 
may  be  resolved  into  this :  (a)  that  yoar  office  misconstrued  and  mis- 
applied the  act  of  Congress  of  March  2,  lSd9,  and  also  the  President's 
proclamation;  or  (b)  that  the  proclamation  of  the  President  was  based 
upon  a  strained  and  unwarranted  construction  of  the  law;  that  if  it 
was  the  purpose  of  the  President  by  said  proclamation  to  warn  all  per- 
sons to  stay  entirely  without  the  boundaries  of  the  Territory  until 
twelve  o'clock  noon  of  April  22,  1889,  it  was  ^^  in  violation  of  the  rights 
guaranteed  to  this  contestor  by  the  Constitution  and  the  laws  of  the 
United  States,"  and  that  it  was  error  to  follow  such  a  construction  of 
the  law. 

In  the  appeal  of  Cook  there  are  several  assignments  of  error,  the 
principal  one  being,  that  your  office  erred  in  holding  that,  inasmuch  as 
Cook's  agents  entered  the  Territory  before  the  hour  designated,  for  the 
purpose  of  holding  horses  for  him,  that  he  was  constructively  in  the 
Territory  contrary  to  law,  and  in  disregard  of  the  proclamation.  The 
ninth  assignment  is  as  follows: 

Said  decision  erred  in  assnraing  that  a  mau  can  be  constractively  any  where  through 
an  ageut. 

Briefly  stated,  the  counsel  of  Cook  claimed  that  his  rights  are  not 
affected  by  the  action  of  his  agent,  who  went  into  the  Territory  in  vio- 
lation of  law ;  that  the  result  of  the  agent's  conduct  must  rest  upon  him 
alone. 

The  testimony  in  the  case  is  quite  voluminous,  but  taking  first  that 
which  relates  to  the  conduct  of  Blanchard  and  we  have  substantially 
the  following: 

He  was  in  the  Teriitory  several  times  during  March  and  April,  1889. 
He  had  no  business  to  attend  to  there.  On  the  loth  of  April,  he  claims 
to  have  been  employed  by  the  **  boss  carpenter"  of  the  Santa  Fe  Rail- 
road Company,  and  says  he  went  to  work  for  it  on  the  19th,  and  worked 
till  noon  on  the  22d.  He  was  not  a  carpenter  nor  railroad  ^' hand,"  but 
was  a  farmer  who  lived  in  Cowle}^  county,  Kansas.  He  says  in  his 
testimony  that  he  first  concluded  to  take  a  homestead  a  half  a  minute 
before  twelve  o'clock  noon,  on  April  22d.  His  wife  had  been  at  the 
depot  at  Oklahoma  City  for  several  days.  She  had  a  tent  there  and 
some  household  furniture,  cooking  atenciU,  etc. 

Blanchard  says  that  at  two  seconds  after  noon  on  April  22d,  by  hi? 
time,  he  ran  from  the  railroad  track  about  sixty  feet,  and  drove  a  stake 
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on  the  land  in  controversy.  One  George  Selby  immediately  picked  up 
Mrs.  Blanchard's  tent  which  laid  by  the  side  of  the  railroad  track,  and 
ran  to  Blanchard.  They  pitched  the  tent  at  once,  and  Mrs.  Blanchard 
and  her  child  arrived  jast  at  this  time  and  went  into  the  tent,  and  thus 
Blanchard  made  settlement  on  the  land.  He  testified  that  he  never 
saw  the  tent  till  Selby  brought  it  to  him,  did  not  know  whose  it  was, 
has  never  been  asked  for  it,  has  never  paid  for  it,  did  not  know  about 
his  wife  being  there.  It  appears  that  the  soldiers  had  been  trying  to 
arrest  him  for  being  in  the  Territory,  and  at  one  time  when  absent,  he 
had  his  'Uong  sandy  whiskers"  shaved  off  and  his  mustache  and  eye- 
brows dyed  black,  and  when  he  returned  to  Oklahoma  City  on  the  19th 
of  April,  the  corporal  in  charge  of  the  patrol  says  <<  we  did  not  recog- 
nize him."  There  is  a  great  deal  of  Blan.3hard's  testimony,  and  it  is 
inconsistent  with  itself,  contradictory  and  unreasonable,  besides  being 
contradicted  by  the  circumstances  of  the  case  and  the  testimony  of  the 
witnesses. 

The  railroad  company  had  issued  an  order  to  its  employes  that  any 
who  wished  to  take  claims  must  ^'come  out  of  the  territory,"  and  be 
out  of  it  at  noon  on  the  22d  of  April.  This  order  was  generally  known 
and  especially  by  the  employes.  Blanchard  certainly  knew  it,  but  dis- 
regarded it  (if  an  employ^  of  the  company),  and  he  disobeyed  the  law, 
disregarded  the  President's  proclamation,  besides  sacrificing  his  whisk- 
ers to  destroy  his  identity  that  he  might  avoid  arrest,  thus  showing 
that  he  intended  to  circumvent  the  law  and  the  proclamation,  if  he 
could. 

Ck)ok  presents  a  different  case.  He  frankly  admits  that  he  came  to 
the  eastern  boundary  of  the  Territory  on  the  20th  of  April ;  that  on 
the  night  of  the  2Ist,  he  and  three  friends  sent  two  men  with  eight 
horses  into  the  Territory;  four  to  be  stationed  five  miles  from  the  bor- 
der on  the  road  to  Oklahoma  Oity,  and  four  to  be  stationed  five  miles 
further  on.  These  relays  were  to  aid  them  in  reaching  Oklahoma  City 
in  the  quickest  possible  time.  Cook  insists  that  this  was  not  done  to 
take  advantage  of  other  persons  who  were  to  make  the  trip  on  horse* 
back  and  in  wagons,  but  that  it  was  for  the  purpose  of  enabling  them 
to  beat  a  certain  railroad  train  which  they  had  heard  was  to  run  from 
the  northern  boundary  to  Oklahoma  City.  He  says  he  paid  his  share 
of  $50  which  was  paid  by  four  of  them  to  the  two  men  who  took  the 
horses  into  the  Territory.  They  knew  the  law,  and  cautioned  the  men 
that  if  they  went  in  then,  they  could  never  enter  land  in  Oklahoma. 

The  frankness  and  truthfulness  of  Cook  and  his  witnesses  contrasts 
very  favorably  with  much  of  the  testimony  in  the  case,  but  unfortu- 
nately for  their  enterprise  and  dash,  they  did  not  have  in  mind  the  old 
maxim  of  the  law:  <*He  who  acts  by  or  through  another  acts  for  him- 
self" or  as  Lord  Coke  states  the  principle :  ^'  He  who  does  anything 
through  another  is  considered  as  doing  it  himself." 

The  relations  of  Cook  and  the  man  who  took  his  horses  into  the  Ter- 
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ritory  were  those  of  master  and  servant.  The  servant  was  employed 
to  do  a  certain  thing,  and  he  did  it.  The  master  cannot  avoid  the  con- 
sequences of  this  act,  nor  can  he,  as  claimed,  relieve  himself  from  the 
responsibility  by  a  contract  with  the  servant  that  he  will  bear  it.  The 
servant  cannot  commit  a  trespass  by  the  master's  direction  and  relieve 
the  master  by  an  agreement,  but  both  master  and  servant  are  liable. 

In  the  case  at  bar,  the  statute  is  prohibitory.  It  places  a  condition 
precedent  to  making  entry  for  land  in  the  Territory,  upon  all  persons. 
It,  in  effect,  says  persons  otherwise  qualified  must  have  remained  out- 
side the  boundaries  of  the  Territory  until  after  noon  of  the  22d  day  of 
April,  1889.  This  condition,  or  what  is  really  an  additional  qualifica- 
tion to  the  entryman,  was  fixed  by  the  act  of  Congress.  Cook  knowing 
the  condition  hired  a  man  to  violate  it  for  his  benefit,  and  then  says  to 
the  Department,  I  did  not  violate  the  law,  but  Simply  hired  a  man  to 
do  it  for  me. 

It  is  quite  clear  that  Cook  as  well  as  Blanchard  comes  within  the  pro- 
hibitory operation  of  the  law  as  it  was  understood  generally,  not  only 
by  the  President  of  the  United  States  and  the  Land  Department,  but 
by  the  great  mass  of  the  people.  Counsel  for  Blanchard,  however, 
claim  that  these  lands  were  a  part  of  the  public  domain  from  the  date 
of  purchase  by  the  government  from  the  Creek  and  Seminole  Indians, 
and  that  it  was  error  to  construe  the  act  of  Congress  to  mean  that  any 
citizen  could  not  of  right  go  upon  and  inspect  the  public  domain,  to 
ride  and  walk  over  it  at  mU^  and  they  speak  of  the  use  of  military 
force  to  prevent  such  inspection  as  a  violation  of  rights  guaranteed  to 
citizens  by  the  Constitution  and  laws  of  the  country.  They  claim  the 
President  *'  acted  without  warrant  of  law  and  nnder  a  strained  and  un- 
warranted construction  of  the  meaning  of  the  language  of  the  said  act" — 
to  all  of  which  it  is  sufficient  to  say  he  acted,  and  his  act  has  passed 
into  history. 

Counsel  have  made  a  labored  distinction  between  the  wording  of  the 
act  of  March  1,  1889  (25  Stat.,  759)  and  the  act  of  March  2,  1889  (25 
Stat.,  1004).  The  former  act  spoke  of  these  lands  as  described  in  tho 
agreement  with  the  Indians.  The  latter  speaks  of  the  same  lands  as 
about  to  be  opened  to  settlement.  The  former  says  "  shall  not  be  per- 
mitted to  occujiy  or  to  make  entry  of  such  lands  or  lay  any  claim 
thereto."  The  latter  says  "  but  until  said  lands  are  opened  for  settle- 
ment by  proclamation  of  the  President,  no  person  shall  be  permitted  to 
enter  upon  and  occupy  the  same.'-  Counsel  claim  *'  enter  upon  and 
occupy  "  is  equivalent  to  *'  make  entry  for  and  settlement  upon  "  as  those 
terms  are  used  by  the  Land  Department. 

This  matter  was  fully  discussed  in  the  case  of  Townsite  of  Kingfisher 
V,  Wood  et  al.  (11  L.  D.,  330-335)  and  it  is  therein  said: 

The  words  "enter  upon  and  occupy"  are  used  in  their  ordinary  acceptatica. 
''  Enter"  means  to  come  or  go  into;  and  *^  occupy"  to  take  in  possessioni  or  to  fill  up. 
The  language  carefully  avoids  the  technical  expressions  of  the  homestead  laws,  under 
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which  titles  are  to  be  obtained.  In  them,  to  "  enter''  lands,  means  to  make  that  par- 
ticnlar  declaration  in  writini;  at  the  land  office  that  is  called  an  "  entry."  It  is  a 
formal  proceeding  and  somewhat  technical.  In  each  connection,  the  word  "  upon  "  is 
not  nsefl  or  appropriate.  II  is  one  thing  to  **  enter"  a  piece  of  land,  and  a  wholly 
different  act  to  "  enter  upon"  a  great  domain  like  Oklahoma.  Evidently  the  latter 
expression  was  used  to  prevent  the  people  from  coming  into  the  lands — the  territory^ 
and  cannot  reasonably  be  restricted  to  a  technical  *' entry"  of  a  specific  tract. 

To  claim  tbat  any  and  all  persons  coold  go  into  and  over  the  Terri- 
tory to  ^*  inspect  the  land  "  and  remain  there  ap  to  noon  on  the  22d  of 
April,  provided  they  did  not  ^*  enter  upon  and  occupy  "  any  particular 
tract,  is  simply  absard;  such  constrnction  of  the  act  would  render  it 
nugatory ;  and  the  mass  of  the  people  did  not  so  understand  it,  anxious 
as  they  were  to  secure  homes  in  this  Territory ;  they  assembled  along 
the  borders  and  as  law-abiding  citizens  awaited  the  hour  fixed  for  their 
entry  ioto  it  A  tew  attempted  to  violate  or  evade  the  act.  Blanchard 
proposed  to  violate  it  and  escape  the  consequences  by  fraud  and  deceit. 
Cook  thought  to  evade  its  operation  by  procuring  his  servant  to  violate 
it  for  him.    The  application  of  each  to  make  entry  will  be  rejected. 

Your  decision  is  a£Srmed. 


APPX.ICATION  TO  BNTKR—IXTERVENING  ENTRT. 

BlOHARDS  V.  MgKENZIE  (ON  REVIEW). 

^n  application  to  enter,  pending  on  appeal,  is  equivalent  to  an  entry  only  so  far  as 
the  rights  of  the  applicant  are  codoerned;  and  rights  thereunder,  as  against  a 
subsequent  intervening  entry,  are  dependent  upon  the  status  of  the  applicant  at 
the  date  of  his  appeal. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

July  22, 1891. 

Alice  V.  Richards  haft  filed  a  motion  for  review  of  the  decision  of  the 
Department  of  January  13,  1891,  in  the  case  of  Alice  Y.  Eichards  v, 
George  P.  McKenzie,  12  L.  D.,  47,  alleging  the  following  grounds  of 
error : 

Ist.  In  holding  that  McKeuzie's  application  to  enter,  made  April  16^  1888,  was 
equivalent  to  an  actual  entry,  it  heing  admitted  that  at  the  time  said  application 
was  offered  the  land  was  legally  appropriated. 

2nd.  In  holding  that  said  application  of  McKenzie  withdrew  the  land  embraced 
therein  from  any  other  disposition,  it  being  admitted  that  at  the  time  it  was  offered 
the  land  was  legally  appropriated. 

3rd.  In  holding  that  Richards'  entry,  made  October  15,  ISdS,  was  improperly 
allowed  as  against  a  prior  applicant,  it  being  admitted  that  at  the  time  such  prior 
application  was  offered  it  was  properly  rejected. 

4th.  In  holding  tbat  any  of  the  cases  cited—Pfaff  v.  Williams,  Maria  C.  Arter, 
Sabeu  t*.  Amnndson,  Arthur  P.  Toombs,  Pettigrew  r.  Griffiu,  are  precedents  against 
Richards  under  the  existing  facts. 

5ih.  In  holding  that  Richards  should  be  called  on  to  show  cause  within  sixty  days 
against  the  cancellation  of  her  entry. 
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It  appears  from  the  record  iu  this  case  that  on  April  16, 1888,  at  halt 
past  eight  o'clock  A.  M.,  Alexander  Douglas  made  homestead  entry  of 
the  tract  in  controversy,  and  at  nine  o'clock  A.  M.,  the  same  day, 
George  F.  McKenzie  applied  to  make  homestead  entry  of  the  same 
tract,  which  was  refused,  because  of  the  prior  entry  of  Douglas.  From 
this  action  of  the  local  ofiGicers  McKenzie  appealed  to  your  office,  which 
sustained  the  action  of  the  local  officers,  and  from  which  McKenzie  ap- 
pealed to  the  Department. 

While  said  appeal  was  pending  before  the  Secretary,  Douglas  relin- 
quished his  entry — ^to  wit,  October  15, 1888, — which  was  canceled  on 
the  records  of  the  local  office,  and  Alice  V.  Richards,  on  the  same  day, 
made  homestead  entry  of  the  tract. 

When  the  appeal  of  McKenzie  was  taken  up  in  its  order,  the  Depart- 
ment, having  its  attention  called  to  the  relinquishment  of  Douglas,  and 
not  knowing  of  the  entry  of  Kichards,  returned  the  papers  to  your 
office,  with  directions  to  allow  McKenzie  to  make  entry  of  the  land. 

In  accordance  with  said  instructions,  the  local  officers  allowed  Mc- 
Kenzie to  make  homestead  entry,  February  15, 1890,  but  informed  your 
office  that  Alice  V.  Bichards  had  made  homestead  entry  of  the  land 
October  15, 1888,  immediately  upon  the  relinquishment  and  cancella- 
tion of  the  entry  of  Douglas,  and  asked  for  instructions,  and  on  March 
11, 1890,  transmitted  the  application  of  Alice  V.  Richards  to  contest 
the  entry  of  McKenzie. 

Your  office  in  passing  upon  this  application  held  that  there  is  noth- 
ing in  the  record  to  show  that  the  Secretary  was  advised  of  the  exist- 
ence of  Richards'  entry,  and  McKenzie's  entry  was  therefore  allowed, 
without  in  any  manner  considering  her  rights;  that  McKenzie  did  not 
acquire  any  preference  right  of  entry  by  virtue  of  his  application  to 
enter  the  land,  and  he  should  be  called  upon  to  show  cause  why  his 
entry  should  not  be  canceled  and  the  entry  of  Richards  allowed  to 
stand  as  being  the  first  legal  entry  after  the  tract  was  subject  to  entry. 

From  this  decision  McKenzie  appealed,  and  the  Department  modi- 
fied the  decision  of  your  office  and  required  Richards  to  show  pause 
why  her  entry  should  not  be  canceled,  holding  that — 

in  Tiew  of  the  fact  that  McKenzie  had  made  application,  od  April  16,  1386,  to  enter 
the  tract  in  controversy — which  application  was,  while  pending,  equivalent  to 
actual  entry,  so  far  as  the  applicant's  rights  were  concemedi  and  withdrew  the  land 
embraced  therein  from  any  other  disposition  until  final  action  thereon — Richards' 
subsequent  application  (of  October  15,  1888, )  was  improperly  allowed,  and  conferred 
upon  her  no  rights  as  against  the  prior  applicantj 

and  directing  that — 

if  she  should  apply  for  a  hearing  it  should  be  granted  and  the  case  re-adjudicated,  in 
accordance  with  the  facts  disclosed  at  such  hearing  and  in  pursuance  of  the  princi- 
ples hereinbefore  enunciated. 

I  can  see  no  error  in  the  decision  complained  of,  or  any  reason  why  a 
new  trial  should  be  granted. 
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It  is  apparent  that  counsel  for  Mrs.  Richards  has  misapprehended  the 
effect  of  the  decision  of  January  13, 1891.  The  Department  in  said  de- 
cision merely  held  that  McKenzie's  application  was,  while  pending, 
equivalent  to  actual  entry,  so  far  as  the  applicant's  rights  tcere  con- 
eernedj"  but  it  was  not  intended  by  said  decision  to  hold  that  McEenzie's 
rights  to  the  land  were  superior  to  the  claim  of  Kichards,  merely  by 
virtue  of  his  application,  irrespective  of  whether  said  application  had 
been  properly  or  improperly  rejected.  While  that  application  was  pend- 
ing on  appeal,  it  preserved  the  rights  of  the  applicant  against  any  fur- 
ther disposition  of  the  land,  until  such  rights  could  be  determined,  and 
Richards  coulf^ therefore  acquire  no  right  by  her  entry,  so  far  as  it  af- 
fected the  rights  of  McKenzie ;  but  said  entry  was  subject  to  whatever 
rights  he  had,  which  must  depend,  however,  not  upon  his  a])pIication 
for  the  land,  but  whether  his  application  was  rightly  rejected  by  the 
local  officers. 

In  the  appeal  of  McEenzie  from  the  rejection  of  his  application,  he 
alleged  that  the  application  of  Douglas  should  have  been  regarded  as 
simultaneous  with  his  own,  and  the  privilege  of  making  entry  sold  to 
the  highest  bidder.  This  appeal  involved  the  validity  of  Douglas'  entry 
and  the  question  of  McKenzie's  right  of  priority. 

If  that  claim  had  been  sustained,  the  entry  of  Richards  would  be 
subject  to  the  right  of  McKenzie,  which,  as  before  stated,  must  depend 
upon  his  status  at  the  date  of  his  appeal. 

If  Richards  applies  for  a  hearing,  the  case  should  be  determined  in 
accordance  with  the  rulings  above  announced. 

The  motion  is  denied. 


ViOTORiEN  V.  New  Obleans  Pacific  Ry.  Co. 

Motion  for  reconsideration  of  the  departmental  decision  rendered 
June  7,  1890, 10  L.  D.,  637,  denied  by  Acting  Secretary  Chandler,  July 
22,  1891. 


PRACTICE— MOTION  TO  RETAX  COSTS. 

Johnson  v.  Bruce. 

A  motion  to  retax  costs  is  not  an  original  or  independent  proceeding  bat  incidental 
to  the  case  on  trial;  and  after  snch  case  has  passed  boyond  the  jnrisdictiou  of  the 
local  officers  they  have  no  authority  to  entertain  said  motion,  nor  will  the  De- 
partment pass  on  the  same  nntil  the  trial  case  comes  up  for  final  consideration. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  July  22,  1891. 

I  bare  before  me  the  motion  filed  by  Wesley  A.  Bruce  to  retax  the 
costs  in  a  certain  contest  c<ise  wherein  said  Bruce  was  contestee  and 
W.  H.  Johnson  was  contestant,  involving  the  SW.  J,  Sec.  23,  T.  12,  E. 


74  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

2  W.,  Guthrie,  Oklahoma  Territory,  land  distriot.  Said  motion  comes 
before  the  Department  on  appeal  by  Johnson  from  yonr  office  decision 
of  May  13,  1890. 

I  have  examined  the  record  in  the  case,  and  find  that  the  motion  to 
retax  costs  was  not  filed  in  the  local  office  uutil  some  months  after  the 
contest  had  been  heanl  and  determined,  the  papers  transmitted  to  your 
office  and  the  money  collected  as  costs  paid  into  the  United  States 
Treasury. 

Rules  of  Practice  54  to  65,  inclusive,  cover  the  subject  of  costs. 
There  is  no  rule  as  to  motions  to  retax,  but  it  is  a  common  practice  in 
courts.  Such  motions  have  been  entertained  by  the  Laod  Department 
But  the  '<  motion  to  retax  costs"  is  not  an  original  or  independent  pro- 
ceeding. It  is  merely  ancillary  to  the  case  being  heard  or  tried,  and 
we  have  nothing  in  the  regulations  providing  for  it  as  an  original  pro- 
ceeding. After  the  case  has  passed  beyond  the  jurisdiction  of  the  local 
officers,  they  cannot  take  jurisdiction  of  such  motion. 

In  the  record  before  us  it  appears  from  the  motion  and  from  the 
statements  in  the  appeal  that  some  kind  of  an  agreement  was  entered 
into  by  the  parties  and  their  attorneys  as  to  the  taxation  of  costs,  but 
the  matter  is  not  clearly  set  out.  The  papers  in  the  case  of  Johnson  v. 
Bruce,  out  of  which  this  motion  arose,  and  of  which  it  is  a  part,  are  in 
your  office,  Division  "  H,"  while  the  decision  before  me  came  up  from 
Division  "  M."  Whether  there  is  any  merit  in  the  motion  depends 
upon  the  agreement  mentioned,  and  the  nature  and  amount  of  testi- 
mony taken  in  the  case,  upon  what  branch  of  the  case  the  testimony 
was  taken.  Therefore,  without  passing  upon  the  merits  of  the  motion, 
your  decision,  which  is  in  efiect  a  money  judgment  against  Johnson 
and  in  favor  of  Bruce,  is  set  a^ide  and  vacated,  and  the  motion  and 
papers  transmitted  by  your  letter  of  July  8,  1889  are  returned  to  your 
office  to  be  filed  with  the  papers  in  the  case  of  Johnson  v,  Bruce  to  be 
passed  upon  when  the  case  comes  up  for  consideration. 


CONTEST— allegation:  of  fraud-final  proof— good  faith. 

Patterson  v.  Dresser. 

An  entry  will  not  be  canceled  on  a  charge  of  fraud  if  the  allegation  is  not  established 
by  such  a  preponderance  of  the  evidence,  or  circumstances  surrounding  the  case, 
as  will  convince  a  reasonable  mind  of  the  existence  of  the  fraud. 

A  change  of  circumstances,  after  settlement  and  before  final  proof,  maybe  such  as  to 
render  the  intention  of  the  settler  to  leave  the  laud  after  final  proof  entirely 
compatible  with  good  faith. 

First  A88i8ta7it  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  24,  1891. 

I  have  considered  the  case  of  Frederick  Patterson  v.  Elliott  L.Dresserf 
on  appeal  of  Patterson  from  the  decision  of  your  office  of  December  1, 
1888,  dismissing  bis  protest  and  allowing  the  pre-emption  filing  of 
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Dresser,  No.  23,948,  for  the  SWJ  of  Sec.  8,  T.  106  N.,  R.  59  W.,  in  the 
Mitchell  land  district,  South  Dakota. 

The  pre-emption  declaratory  statement  for  this  land  was  filed  by 
Dresser  February  26,  1886,  who  made  settlement  thereon  the  same  day 
by  commencing  to  dig  a  cellar  for  his  dwelling-house.  August  24, 1886, 
he  gave  the  usual  notice  by  publication  of  his  intention  to  make  final 
proof  at  Woonsocket,  October  4, 1886,  before  the  probate  judge  for 
Sanborn  county. 

On  the  8th  day  of  September,  Patterson  filed  an  affidavit  of  protest 
against  this  final  proof,  alleging  that  Dresser's  filing  had  not  been  made 
in  good  faith  for  his  own  use  and  benefit,  but  jointly  in  the  interest  of 
himself  and  one  George  G.  Terwiliger,  under  a  fraudulent  agreement 
entered  into  between  them,  whereby  Terwilliger  was  to  procure  the  re- 
linquishment of  an  outstanding  entry,  in  consideration  of  which  he  was 
to  have  a  half  interest  in  the  land.  This  affi<!avit  further  alleged  that 
the  house  built  by  Dresser  on  this  tract  was  never  intended  for  a  dwel- 
ling, but  was  planned  for  a  stable  and  was  to  be  moved  into  the  town 
of  Diana  and  there  used  for  that  purpose  after  Dresser  had  made  his 
final  proof.  This  affidavit  further  alleged  that  the  probate  judge  for 
Sanborn  county  was  not  a  suitable  person  to  take  this  final  proof  for 
the  reason  that  he  was  the  claimant's  attorney,  and  was  otherwise  dis- 
qualified because  of  the  social  relations  that  existed  between  them  and 
their  families. 

The  foregoing  allegations  were  substantii^lly  repeated  in  an  affidavit 
subsequently  made  and  filed  by  Pattei*8on's  attorney.  Dresser  denied 
these  charges,  and  the  probate  judge  afterwards  filed  a  counter-affidavit, 
in  which  he  stated  under  oath  that  he  had  no  interest  whatever  in  the 
case  as  attorney  or  otherwise;  that  he  had  a  mere  speaking  acquain- 
tance with  Dresser,  and  that  there  was  no  intimacy  existing  between 
them  or  their  families;  that  in  the  performance  of  his  official  duty  he 
was  influenced  solely  by  a  desire  to  comply  strictly  with  the  law  and 
the  regulations  of  the  Department,  and  to  perform  his  duties  as  a  judge 
fairly  and  impartially,  without  prejudice  or  favor  to  either  party. 

At  the  time  and  place  stated  in  the  published  notice,  both  Patterson 
and  Dresser,  with  their  respective  attorneys  and  witnesses,  appeared 
before  the  probate  judge  and  submitted  their  testimony. 

The  case  was  under  investigation  and  trial  from  the  5th  fo  tbe  7th  of 
October,  1886,  without  final  adjournment.  During  that  lime  a  mass  of 
testimony  was  taken,  much  of  it,  on  both  sides,  being  irrelevant  and 
unnecessary.  Several  ineflFectual  elforts  were  made  to  have  the  further 
hearing  of  this  case  transferred  from  the  probate  ju<lge  to  the  local  offi- 
cers of  the  Mitchell  land  district,  and  on  the  7th  of  October,  1886,  tbe 
said  parties,  by  their  attorneys,  stipulated  and  agreed  in  writing  that 
tbe  further  hearing  of  said  case  should  be  postponed  until  the  19th  of 
October,  1886,  at  one  o'clock  p.  m  ;  that  during  the  interval  Patterson's 
attorney  was  to  make  application  to  the  local  officers  to  have  the  fur- 
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ther  hearing  of  the  final  proof  transferred  to  their  office.  It  was  further 
stipulated  and  agreed  by  said  parties  that  if  said  application  failed,  the 
further  hearing  of  t  he  case  should  proceed  before  the  said  probate  judge 
at  the  time  and  place  named  in  their  agreement.  What  action  was  taken 
in  the  premises  does  not  appear,  but  no  order  for  the  transfer  of  the  hear- 
ing is  found  among  the  papers  in  the  case,  and  the  hearing  proceeded 
before  the  probate  judge  October  19, 1886,  according  to  agreement. 

The  testimony,  when  closed,  was  transmitted  to  the  local  officers, 
who,  after  considering  the  same,  rejected  the  final  proof  of  Dresser,  and 
recommended  the  cancellation  of  his  filing.  He  thereupon  appealed, 
and  your  office  reversed  the  ruling  of  the  local  officers. 

In  appealing  from  your  office  decision,  Patterson  contends,  in  effect, 
that  the  allegations  of  his  protest  were  established  by  the  evidence, 
and  that  the  ruling  of  the  local  officers  should  have  been  sustained. 
Although  present  at  the  hearing,  Patterson  did  not  appear  as  a  witness 
in  support  of  his  protest,  but  relied  solely  upon  the  testimony  of  his  son- 
in-law,  Sidney  M.  Cornell,  who  testified  that  on  one  occasion,  during 
the  month  of  March,  1886,  as  he  was  driving  a  team  with  a  load  of 
lumber  from  the  town  of  Diana  out  to  the  land  claimed  by  Dresser, 
Dresser  rode  with  him  and  at  that  time  told  him  that  he  (Dresser)  was 
to  have  only  a  half  interest  in  the  land,  and  that  George  C.  Terwilliger 
was  to  have  the  other  half.  Dresser,  on  the  other  hand,  testified  that 
no  such  conversation  ever  took  place,  and  that  the  statement  made  by 
Cornell  was  absolutely  untrue. 

This,  in  brief,  is  all  the  testimony  submitted  by  Patterson  to  estab- 
lish the  allegations  of  his  protest.  Conceding  equal  credit  to  the 
evidence  given  by  Cornell  and  to  that  given  by  Dresser,  there  is  no  suffi- 
cient preponderance  of  the  testimony  to  establish  a  contract,  express 
or  implied,  as  charged  between  Dresser  and  Terwilliger;  and,  in  the 
absence  of  such  a  contract,  the  allegations  of  Patterson's  protest  relat- 
ing thereto  must  fall  to  the  ground. 

The  allegations  against  Dresser  involved  perjury  and  fraud,  and  imply 
a  direct  violation  of  the  oath  made  by  him  to  the  effect  that  bis  filing 
was  intended  for  his  own  use  and  benefit,  and  not  for  the  benefit  of  any 
other  person  or  for  speculative  purposes.  Fraud  is  never  to  be  pre- 
sumed; it  must  be  established  by  such  a  preponderance  of  the  testimony, 
or  circumstances  surrounding  the  trans  action,  as  will  convince  a  reason- 
able mind  that  it  exists. 

The  evidence  of  Cornell  is  not  supported  by  that  of  another  witness, 
or  by  a  single  corroborative  circumstance.  Terwilliger  had  filed  a 
timber-culture  application  for  this  same  land,  but  had  relinquished  it 
long  before  Dresser  filed  his  pre-emption  declaratory  statement.  The 
only  outstanding  entry  of  the  land  immediately  prior  to  Dresser's  filing 
was  that  of  John  W.  Elliott,  whose  improvements  Dresser  bought  and 
whose  claim  was  relinquished  in  Dresser's  favor;  but  there  is  no  evi- 
dence in  the  case  tending  to  show  that  Terwilliger  had  any  agency 
whatever  in  procuring  Elliott's  relinquishment. 
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As  it  regards  Dresser's  claim  to  the  land  ander  his  pre-emption  filing, 
it  appears  in  final  proof  that  he  miide  settlement  on  the  day  that  he 
made  his  filing,  by  commencing  to  dig  a  cellar;  that  he  proceeded  im- 
mediately to  bnild  a  hoase,  which  he  completed  on  or  before  the  23d  of 
March,  1886,  at  which  time  he  and  his  family  took  possession  of  the 
premises,  with  their  honsehold  effects,  and  occupied  the  same  as  their 
home,  continnoasly,  up  to  the  time  of  his  making  final  proof,  having 
never  been  absent  therefrom  except  for  nine  nights  during  the  entire 
time,  all  of  which  absences  he  accounted  for  in  a  satisfactory  manner. 
Ill  addition  to  the  improvements  which  he  bought  from  the  former  oc- 
cupant of  the  land,  whose  claim  thereto  under  the  homestead  law  had 
been  relinquished,  he  built  a  comfortable  frame  dwelling-house  eighteen 
by  twenty  feet  in  size,  a  story  and  a  half  high,  with  two  doors,  two 
windows,  floors,  and  shingle  roof.  He  dug  a  well,  built  a  stable,  had 
eighteen  acres  in  cultivation  in  oats,  and  ten  acres  planted  in  trees  in 
the  manner  required  by  the  timber  culture  law.  His  house  was  well 
furnished,  and,  according  to  the  evidence,  he  complied  strictly  with  the 
requirements  of  the  pre-emption  law  as  to  residence,  cultivation  and 
imprc>vementB.  This  much  seems  to  have  been  conceded  even  by  the 
protesting  party. 

His  filing  was  made,  as  he  declares  under  oath,  in  good  faith,  with 
no  purpose  to  sell  the  land  or  to  dispose  of  it  on  speculation,  but  to  appro- 
priate it  to  his  own  exclusive  use  in  conformity  with  the  provisions  of 
the  preemption  law.  It  appears,  however,  that  after  making  settle- 
ment on  this  land,  and  complying  as  above  mentioned  with  the  terms 
of  the  law,  he  found  it  necessary,  in  consequence  of  the  ill  health  of  his 
wife  and  infant  children,  to  change  his  plans  and  purposes  and  move 
into  the  town  of  Diana,  where  his  family  could  have  the  advantage  of 
prompt  medical  advice.  When  this  change  of  purpose  was  made  does 
not  appear,  but,  as  is  shown  by  the  evidence,  it  was  made  after  settle- 
ment and  prior  to  final  proof.  The  question  then  arises  \iihether  this 
change  of  purpose  prior  to  final  proof,  accompanied  with  his  avowed 
determination  to  remain  in  actual  possession  of  the  land  until  final  proof 
was  made,  invalidated  his  claim  under  the  preemption  law. 

In  the  case  of  Edward  C.  Ballew,  8  L.  D.,  508,  although  the  claimant 
admitted  that  it  was  his  intention  to  remove  from  the  land  with  his 
family  as  soon  as  his  final  proof  was  made,  it  was  held  by  this  De- 
partment that  a  change  of  circumstances,  after  settlement  and  before 
final  proof,  may  be  such  as  to  render  the  making  of  final  proof  with 
the  view  of  leaving  the  land  entirely  compatible  with  good  faith.  In 
the  Ballew  case,  the  change  of  purpose  originated  with  a  desire  to 
have  his  family  near  his  place  of  business. 

In  the  late  case  of  United  States  v.  Alvin  T.  Searls,  12  L.  D.,  20,  it 
was  held  that  one  who  settles  on  land  in  good  faith,  intending  to 
make  it  his  home,  and  subsequently  complies  with  the  requirements  of 
the  law,  is  not  disqualified  as  a  pre-emptor  by  the  fact  that  through  a 
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change  of  oircuinstauces  he  formed  an  iiitention,  prior  to  the  submis- 
sion of  final  proof;  to  sell  the  laud.  In  the  case  last  named,  it  api)ears 
that  Searles  filed  his  pre  emption  declaratoiy  statement  in  good  faith, 
under  the  belief  that  his  brother  and  sister,  who  lived  in  Iowa,  would 
leave  there,  and  live  with  him  in  Dakota;  but  his  brother  changed  his 
mind,  and  his  sister,  after  living  with  him  for  a  time,  returned  to  Iowa, 
and  he  became  tired  of  the  country  and  concluded  to  sell  out  and  re- 
turn to  the  last  named  State.  He  had  this  sale  in  contemplation  when 
he  made  his  final  proof;  he  talked  with  difi*erent  parties  on  the  subject, 
and  actually  sold  his  interest  in  the  land  the  day  after  his  final  proof 
was  made.  But  there  being  no  evidence  to  show  that  this  contract  of 
sale  was  executed  prior  to  final  proof,  his  filing  was  allowed  and  patent 
ordered  to  issue. 

The  claim  of  Dresser  is  equally  meritorious  with  that  of  Searls.  His 
improvements  quite  as  valuable:  his  residence  as  continuous;  and  his 
cultivation  as  extensive.  He  remained  upon  the  land  until  after  mak- 
ing his  final  proof,  and  performing  every  act  required  of  him  under 
the  pre-emption  law.  So  far  as  the  proof  shows,  he  made  no  sale  of 
his  land  or  any  part  of  it,  either  before  or  after  final  proof.  He  acted 
in  good  faith  and  complied  strictly  with  the  requirements  of  the  law. 
In  my  judgment,  his  final  proof  should  be  accepted  and  his  entry 
ordered  to  patent  on  his  making  the  payments  required. 

The  decision  of  your  office  is  accordingly  affirmed. 


OTOE  AND  MISSOURIA  INDIAN  LAND— SECTION  T,  ACT  OF  MARCH  8, 1801. 

Fleming  v.  Bowe  (On  Keview). 

Notice  of  a  decision  should  be  giveu  a  trausferee  where  the  fact  of  transfer  is  disclosed 
by  the  evidence  submitted  at  the  trial ;  and  in  the  absence  of  such  notice  the  deci- 
sion does  not  become  final  as  to  said  transferee. 

An  entry  of  Otoe  and  Missouria  Indian  land  may  be  properly  regarded  as  a  pre-emp- 
tion entry  for  the  purposes  contemplated  in  the  confirmatory  provisions  of  section 
7,  act  of  March  3,  1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  24, 1891. 

I  have  considered  the  motion  for  review  of  the  departmental  decision 
of  December  2,  1890,  in  the  case  of  Albert  M.  Fleming  v.  Frank  E. 
Bowe,  (11  L.  D.,  546),  involving  the  cash  entry  of  said  Bowe  for  the  S.J, 
N  W  i,  Sec.  20,  T.  1  K,  R.  6  E.,  in  the  Otoe  and  Missouria  Indian  Res- 
ervation, for  sale  at  the  Beatrice  laud  office,  Nebraska. 

The  records  shows  that  on  December  30,  1879,  Bowe,  who  was  a  boy 
about  thirteen  years  of  age,  ai)peared  before  a  notary  public  of  Gage 
county,  Nebraska,  and  made  settlement  proof  for  this  tract  of  land,  and 
on  January  2,  1880,  he  applied  at  the  land  office  to  purchase  the  tract. 
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This  application  was  approved  and  the  entry  allowed,  Bowe  paying  for 
the  land  and  receiving  final  receipt  therefor. 

On  Jane  22, 1886,  Fleming  filed  an  affidavit  of  contest  against  said  cash 
entry,  alleging  that  Bowe  was  not  at  the  time  of  said  entry  or  purchase 
a  settler  on  said  land  and  that  he  never  had  made  a  settlement  thereon, 
etc.  A  hearing  was  had  on  these  allegations  on  March  16, 1887,  at 
which  the  eutryman  appeared  by  his  attorney,  and  the  contestant  in 
person  and  by  his  attorney,  and  the  register  and  receiver  found  in  favor 
of  the  entryman.  Contestant  appealed  from  this  finding,  and,  on  Jane 
26, 1889,  by  decision  of  your  office,  said  finding  was  reversed  and  the 
entry  tield  for  cancellation.  Thereupon  the  entryman  appealed  to  this 
Department,  where,  on  December  2,  1890,  the  decision  of  your  office 
was  affirmed,  and  the  entrj'  directed  to  be  canceled.  Notice  of  this 
decision  was  served  on  the  attorney  for  Bowe,  on  December  12, 1890, 
and  on  the  same  day  said  entry  was  canceled  by  your  office. 

On  Janaary  24,  1891,  more  than  forty  days  after  the  service  of  notice 
of  departmental  decision  of  December  2,  1890,  on  the  entrymau's  at- 
torney, the  motion  now  before  me  was  filed.  It  is  filed  on  behalf  of 
**the  contestee  Frank  B.  Bowe,  and  James  Oolgrove,  A.  M.  Norris,  J.  D. 
Liahman,  Eliza  J.  Bristol,  George  and  John  Christie.  The  motion  avers 
that  long  before  the  contest  was  initiated,  to  wit,  on  August  4,  18S3,  the 
tract  had  been  conveyed  to  A.  M.  Norris  by  warranty  deed  for  a  valu- 
able consideration,  and  that  he  conveyed  the  same  to  John  D.  Lahman 
before  the  Initiation  of  said  contest,  to  wit,  January  29,  1 886.  Neither 
Lahman  nor  Norris  received  any  notice  of  said  contest.  It  also  alleges 
that  on  December  29,  1887,  Lahman  con  veyed  the  tract  to  Eliza  J. 
Bristoe  for  and  in  consideration  of  $1200,  and  on  March  15,  1889,  she 
mortgaged  the  tract  to  George  and  John  Christie  for  $2,000.  On  Feb- 
ruary 25,  1890,  she  conveyed  the  tract  to  James  Colgrove  for  and  in 
consideration  of  $3,590.  It  is  also  alleged  the  tract  was  placed  upon 
the  tax  lists  of  Gage  County,  Nebraska,  in  1883,  and  that  taxes  have 
been  regularly  paid  thereon  ever  since  by  the  successive  owners.  The 
petition  ends  with  a  prayer  that  the  transferees,  naming  them,  be  granted 
a  re  hearing,  and  be  allowed  to  support  said  application  with  affidavits. 

The  motion  is  not  sworn  to,  and  contains  no  averment  that  it  is  made 
in  good  faith  and  not  for  the  purpose  of  delay,  as  required  by  rule  of 
practice  No.  78.  While  the  motion  might  be  dismissed  for  this  cause, 
the  Department  has  the  po  wer,  under  the  general  supervisory  author- 
ity conferred  upon  it  by  law,  to  pass  upon  the  motion  on  its  merits. 
Enough  is  shown  by  the  motion  to  indicate  that  those  seeking  relief 
want  something  more  substantial  than  delay,  and  that  the  motion  is 
made  in  good  faith. 

It  appears  in  the  evidence  submitted  at  the  trial  before  the  local  offi- 
cers on  the  contest  of  Fleming,  that  testimony  was  introduced  showing 
that  the  eutryman  had  conveyed  this  tract  to  Norris  before  the  initiation 
of  said  contest,  and  that  he  had  conveyed  the  same  to  Lahman  who 
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then  was  the  owuer  thereof,  and  the  public  records  of  the  coanty 
where  the  hearing  was  had  disclosed  these  transfers.  After  these  facts 
were  brought  to  the  knowledge  of  the  register  and  receiver,  the  trans- 
ferees were  entitled  to  a  notice  of  the  decision  in  said  case.  Lahuian 
was  then  the  actual  party  in  interest,  and  as  such  was  entitled  to  notice 
of  all  the  decisions  had  in  said  case.  It  is  not  shown  that  he  or  any  of 
said  transferees  or  mortgagees  ever  received  any  notice  of  the  decision 
of  your  office  in  said  case  or  of  the  decision  of  this  Department  of 
December  2, 1890. 

I  conclude  that  the  present  owner  of  the  equitable  title  to  this  tract, 
as  well  as  the  mortgagees,  were  entitled  to  a  notice  of  said  departmental 
decision  (notice  to  the  attorney  of  the  entrymen  was  not  notice  to  them) 
and  that  they  have  rec-ived  no  notice  of  said  decision. 

It  is  alleged  in  the  motion  for  review  that'  the  transferee  and  mort- 
gagees only  learned  of  the  decision  complained  of  about  two  weeks 
before  filing  their  petition  for  review. 

In  view  of  all  of  the  facts  and  circumstances,  I  am  constrained  to  hold 
that  the  motion  should  be  considered  as  filed  in  time,  and  will  be  duly 
considered. 

It  is  insisted  by  the  applicant — 

That  if  the  case  bad  been  properly  preseuted  as  it  would  have  been,  had  opportunity 
been  given  by  those  who  were  really  interested  in  maintaining  the  entry,  it  would 
have  appeared  to  the  satisfaction  of  the  most  literal  and  exacting  constructionist  of 
the  act  that  it  had  been  in  fact  fully  complied  with  by  the  entryman  himself. 

That— 

In  addition  to  the  amount  paid  for  the  land  by  the  original  entryman,  taoasands 
of  dollars  have  changed  hands  npon  the  strength  of  this  entry,  and  years  of  toil  and 
privation  have  been  endured  by  the  purchasers  of  this  title  in  improving  and  making 
habitable  the  land— all  of  which  is  to  be  lost,  if  a  rehearing  is  not  granted,  without 
any  one  of  the  real  parties  in  interest  ever  having  had  a  day  in  court. 

It  is  further  urged 

that  if  a  new  hearing  is  granted,  the  recent  law  would  require  that  the  rights  of 
the^e  interveners  should  be  rejected,  for  such  is  the  plain  declaration  of  the  Jaw. 
See  Sec.  7  of  the  act  of  March  3,  1891  (26  Stat.,  1095). 

It  is  quite  evident  that  said  section  will  not  confirm  an  entiy  which 
was  finally  canceled  at  the  date  of  said  act  of  March  3, 1891.  (James 
Eoss  12  L.  D.,  44G).  But  inasmuch  as  the  record  shows  that  the  parties 
shown  to  have  an  interest  in  the  land  at  the  hearing  received  no  notice 
of  the  decision  of  the  local  office  or  of  the  subsequent  proceedings,  and 
the  motion  for  review  being  filed  in  time,  it  must  bo  held  that  the  entry 
was  not  finally  canceled,  and  that  prima  facie  it  comes  under  the  pro- 
visions of  said  section  7,  provided  that  said  section  applies  to  Indian 
lands  sold  under  the  provisions  of  the  acts  of  Congress  approved  Aug- 
ust 15,  1876  (19  Stat.,  208);  March  3,  1879  (20  Stat,  471);  and  March 
3,  1881  (21  Stat.,  380). 

By  the  first  of  said  acts,  the  lands  in  the  Otoe  and  Missouna  Indian 
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Reservation  iu  the  States  of  Kansas  and  Nebraska  were  directed  to  be 
appraised  and  a  certain  part  thereof  to  be  sold  ^^  for  cash  to  actual 
settlers  only  in  tracts  not  exceeding  one  hnndied  and  sixty  acres  to 
each  purchaser."  This  act  was  amended  by  said  act  of  March  3, 1879, 
so  as  to  allow  the  sale  of  said  land 

in  tracts  not  exceeding  one  hundred  aud  sixty  acres  for  cash  to  actual  settkrsi  or 
persons  who  shall  make  oath  before  the  register  or  receiver  of  the  land  olBce  at 
Beatrice  (uow  Lincoln)  Nebraska,  that  they  intcud  to  occupy  the  land  for  authority 
to  purchase  which  they  make  application,  and  who  shall  within  three  months  from 
the  date  of  such  application  make  a  permanent  settlement  upon  the  same,  in  tracts 
not  exceeding  one  hundred  and  sixty  acres  to  each  purchaser. 

The  price  of  the  land  was  not  to  be  less  than  its  appraised  valne, 
and  in  no  case  less  than  two  dollars  and  fifty  cents  per  acre.  There 
was  also  a  proviso  extending  the  time  of  payment  to  ''  bona  fide  claim- 
ants at  present  occupying  lands  under  the  provisions  of  the  act"  of 
1876  [supra). 

By  said  act  of  March  3,  1881,  the  remainder  of  the  reservation  was 
directed  tx>  be  sold  under  like  provisions  and  limitations  as  those  con- 
tained in  said  previous  acts. 

Instructions  were  issued  under  said  act  of  1876  requiring,  among 
other  things,  ^^  that  the  applicant  must  reside  upon  the  land  applied 
for."     (2  O.  L.  L.,  1350). 

In  cases  of  conflict  of  claims,  the  land  was  also  awarded  to  the  prior 
bona  fide  settler.    Frazierr.  Lowe  (id.,  1351). 

The  lands  were  not  to  be  offered  at  public  sale,  and  the  evident  pur- 
pose of  Congress  was  to  secure  to  the  Indians  a  fair  price  for  their 
lands,  not  less  than  two  dollars  and  fifty  cents  per  acre,  and  as  much  as 
their  appraised  value,  and  also  to  limit  their  sale  to  victual  settlers  upon 
the  lands  who  could  each  rightfully  acquire  only  one  hundred  and  sixty 
acres  of  land  upon  which  they  had  or  should  make  permanent  settle- 
ment as  required  by  said  acts. 

In  the  case  of  J.  B.  Raymond  (2  L.  D.,  854-855),  the  Department 
very  fully  considered  the  pre-emption  right  secured  b}'^  law,  and  de- 
fined the  same  to  be  "The  right,  then,  to  hold  the  land  before  payment 
is  made  therefor,  upon  promising  to  buy  the  same  at  a  sti])ulated  time, 
together  with  the  right  to  purchase  at  such  time  is  the  '  pre-emptive' 
right",  citing  Bowers  v.  Keesecker  (14  la.,  307)  which  defines  the  pre- 
emptor^s  right  to  be  "a  right  to  purchase  at  a  fixed  price,  in  a  limited 
time,  in  preference  to  others".  In  Myers i?.  Croft  (13  Wall.,  291-205), 
the  court,  speaking  of  the  preemption  act  of  September  4,  1841,  said 
"The  act  itself  is  one  of  a  series  of  preemption  laws  conferring  upon 
the  actual  settler  upon  a  quarter  section  of  public  land  the  privilege 
(enjoyed  by  no  one  else)  of  purchasing  it,  on  complying  with  certain 
prescribed  conditions."  This  privilege  is  given  to  the  purcliaser»  of 
said  Indian  lands.  By  the  second  section  of  the  act  of  May  14,  1880 
(212  Stat.,  140)  a  preference  right  of  entry  is  given  "in  all  oases  where 
2565— VOL  13 6 
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any  person  has  contested,  paid  tbe  land  oflBce  fees  and  procured  the  can- 
cellation of  any  pre-emption,  homestead,  or  timber  culture  entry",  and 
it  was  held  in  Fraser  v.  Ringgold  (3  L,  D.,  69)  that  " preemption  "  in 
said  act  includes  the  desert  land  law.     It  is  also  said  in  said  decision 

(p.  71) 

The  word  pre  emption  is  one  of  broad  signification,  and  was  in  use  under  State 
laws  and  in  other  statutes  before  its  incorporation  into  the  United  States  land 
system.  It  is  held,  in  general,  that  claims  under  tbe  townsite  laws  are  pre-emptions ; 
so  of  the  settlement  statutes  respecting  certain  Indian  lands;  and,  broadly',  tbat 
wbere  a  special  preference  is  given  to  a  claimant,  dependent  or  contingent  npon  the 
performance  of  conditions  which  any  one  of  d  qualified,  class  may  reasonably  fnlfiU, 
by  which  he  may  hold  to  the  exclusion  of  others,  such  preference  is  a  pre-emption, 
and  inures  to  the  individual  upon  the  inception  of  his  claim.  Measured  by  these 
rules,  a  desert-land  entry  is  much  more  clearly  within  the  definition  than  many 
others  which  are  so  recognized. 

See  also  JeflFerson  v.  Winter  (5  L.  D,,  694) ;  Sears  v.  Almy  (6  L  D., 
1) ;  Mary  Stanton  (7  L.  D.,  227). 

It  has  also  been  held  by  the  Department  that  persons  contesting  the 
entries  of  Indian  lands  and  procuring  the  cancellation  thereof  are  en- 
titled to  the  preference  right  of  entry  under  the  provisions  of  said 
section  of  May  14, 1880. 

Bunger^.  Dawes  (9  L.  D.,  329);  citing  Rule  of  Practice  No.  1  (4  L. 
D.,  37);  Buchanan  v.  Minton  (2  L.  D.,  186);  also  Jacobs  v,  Bolinger 
decided  July  12,  1890,  unreported. 

The  preference  right  of  entry  has  also  been  awarded  to  the  success- 
ful contestant  of  a  swamp  land  selection.  Eingsdorf  v.  The  State  of 
Iowa  (4  L.  D.,  497). 

The  status  of  entries  of  Osage  Indian  lands  has  been  frequently 
before  th^  Department,  and  in  the  case  of  United  States  v,  Johnson 
(5  L.  D.,  442),  the  purchasers  were  called  pre-emptors,  and  it  was  stated 
that  '*  until  all  of  the  prelimi  nary  acts  required  by  law  have  been  per- 
formed by  the  preemptor,  he  has  acquired  no  right  as  against  the 
government,'' citing  Frisbie  v.  Whitney  (9  Wall.,  189);  The  Yosemite 
Valley  case  (15  Wall.,  77). 

In  the  case  of  United  States  et  al.  v,  Atterbery  et  ah  (8  L.  D.,  173)  it 
was  also  held  that  "an  actual  settler"  as  contemplated  by  the  act  of 
May  28,  1880  (21  Stat.,  143)  is  one  who  goes  upon  the  public  land  with 
the  intention  of  making  it  his  home  under  the  settlement  laws,  and 
does  some  act  in  execution  of  such  intention  sujfficient  to  give  notice 
thereof  to  the  public." 

See  also  Hessong  v,  Burgan  (9  L.  D.,  353) ;  United  States  v,  Atterbery 
et  al.  (on  review)  (10  L.  D.,  3G);  United  States  v.  Sweeney  (11  L.  D., 
210);  Duaenberry  v.  Wall  (12  L.  D.,  12). 

The  seventh  section  of  said  act  of  1891  provides  (inter  alia)  that 

all  entries  made  under  the  pre-emption,  homestead,  desert  land,  or  timber  culture  laws, 
iu  which  final  proof  and  payment  have  been  made  and  certificates  issued,  and  to 
'which  there  are  no  ad?erse  claims  originating  prior  to  final  entry  and  which  have 
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been  sold  or  eiicnml)ered  prior  to  the  first  day  of  March,  1888;  and  after  final  entry, 
to  bona  fide  purchasers  for  a  valnable  consideration,  shall,  unless  upon  an  investiga- 
tion by  a  government  agent,  fraud  on  the  part  of  the  purchaser  has  been  found,  be 
confirmed,  etc. 

Aside  from  the  foregoing,  which  clearly  shows  that  the  word  pre- 
emption as  nsed  in  said  section  includes  entries  made  of  Indian  lands 
nnder  said  acts,  the  Department  has  settled  the  question  so  far  as 
relates  to  the  entries  of  Osage  Indian  lands. 

In  the  case  of  Johnson  i\  Burrow  (12  L.  D.,  440)  involving  two  cash 
entries  of  Osage  Indian  lands,  the  Department  said: 

It  is  seen  that,  while  either  Burrow  or  Johnson's  entry,  in  the  absence  of  the  other 
might  be  confirmed  under  the  provisions  of  the  7th  section  of  the  act  of  March  3, 
1891,  yet,  in  each  case  there  is  a  pending  protest  against  the  validity  of  the  other 
entry. 

I  am  unable  to  perceive  any  good  reason  why  the  entries  of  the  Otoe 
and  Missouria  lands  should  be  placed  in  any  dififerent  category  than  the 
Osage  entries.    See  also  United  States  r.  Harp  et  al,    (13  L.  D.,  58.) 

It  was  said  by  the  supreme  court  in  the  case  of  Heydenfeldt  r.  Daney 
Gold,  etc.  Co.  (93  U.  S.,  p.  634-^38) 

we  are  not  to  look  at  any  single  phrase  in  it,  but  to  its  whole  scope,  in  order  to  arrive 
at  the  intention  of  the  makera  of  it.  "  It  is  better  always,"  says  Judge  Sharswood,  to 
adhere  "to  a  plain  common-sense  interpretation  of  the  words  of  a  8tatute,than  to  apply 
to  them  refined  and  technical  rules  of  grammatical  construction/'  (^yger's  Estate,  6.> 
Penn.  St.  312.  If  a  literal  interpretation  of  any  part  of  it  would  operate  unjustly,  or 
lead  to  absurd  results,  or  be  contrary  to  the  evident  meaning  of  the  act  taken  as  a 
whole,  it  should  be  rejected.  There  is  ni)  better  way  of  discovering  its  trae  meaning^ 
when  expressions  in  it  are  reuderetl  ambiguous  by  their  connection  with  other  clauses, 
than  by  considering  the  necessity  for  it,  and  the  causes  which  induced  its  cnnctmcut. 

Said  act  of  ISllinust  be  held  to  be  remedial  and  couvstrued  liberally 
so  as  to  carry  out  the  purposeof  the  enactment,  and  advance  the  remedy 
contemplated  by  the  legislature.  (Endlich  on  the  Interpretation  of  Stat- 
utes, Sec.  108). 

There  certainly  can  be  no  good  reason  for  holding  that  entries  of  In- 
dian lands,  which  have  been  transfer-ed  to  bona  flile  purchasers  after 
theissuauce  of  final  certiftcdtes  prior  to  March  1,  18-^8  are  not  within 
the  spirit  of  said  act.  After  the  issuance  of  final  certificate  and  upon 
full  payment  for  the  land  by  the  entryman,  he  is  allowed  to  sell  the 
same,  and  surely  there  is  as  much  necessity  for  the  confirmation  of  such 
entries  as  for  any  other  class  of  preemption  entries  conceded  to  be  within 
the  letter  of  the  act  of  March  3,  1891.  I,  therefore,  hold  that  the  entry 
in  question  is  prima  facie  within  the  provisions  of  said  act,  and  since 
the  applicant  hml  no  notice  of  the  decision  of  the  local  office  upon  tiie 
testimony  taken  at  the  hearing,  which  clearly  disclosed  his  interest  as 
transferee,  the  subsequent  proceedings  must  be,  and  they  are  hereby 
declared  to  be  illegal  and  set  aside,  and  the  case  is  remanded  to  your 
office  with  directions  to  proceed  in  accordance  with  the  instructions  to 
Chiefs  of  Divisions,  dated  May  8,  1891,  (12  L.  D.,  450). 
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PRIVATE  CLAIM— SURVEY- JURIDICAL.  POSSESSION. 

Rancho  Buena  Vista. 

In  the  location  of  a  grant  in  wbiobthe  decree  of  couiirmutioii  adopts  the  act  of  jurid- 
ical posseiMion,  the  survey  is  controlled  by  the  record  of  juridical  uieasureuicut. 

Acting  Secretary  Okandlerio  the  Oommissioner  of  the  General  Land  Office, 

July  24,  1891. 

The  survey  made  by  Deputy  Wheeler  of  the  Rancho  Biiena  Vista,  in 
San  Diego  Co.,  California,  was  rejected  by  this  Department,  April  5, 
1887  (5  L.  D.,  559),  and  a  new  survey  thereof  ordered.  This  decision 
was  adhered  to  after  review  (6  L.  D.,  41).  The  case  is  asixin  before  the 
Department,  on  the  appeal  of  the  Rancho  claimants,  from  the  decision 
of  your  office,  of  June  12,  1890,  rejecting  the  new  survey  made  by 
Deputy  Willey. 

The  Buena  Vista  grant  was  confirmed.  May  16, 1854,  by  the  board  of 
land  commissioners  and  by  the  United  States  district  courts  February 
1,  1856,  but  no  patent  has  yet  been  issued  thereon,  because  there  has 
been  no  final  survey  made  and  approved. 

During  the  thirty-five  years  that  have  elapsed  since  the  confirmation, 
some  six  or  seven  survey's  have  been  made,  each  to  be  rejected  in  its 
turn  for  substantiiilly  the  same  faults. 

When  the  case  was  last  here  the  Department,  in  its  two  decisions, 
pointed  out  so  clearly  the  errors  in  the  Wheeler  survey,  that  it  is  a 
matter  of  unpleasant  surprise  to  find  that  the  views  of  the  Department 
have  been  entirely  ignored  by  the  deputy  making  the  last  survey,  who, 
repeating  the  errors  of  the  former,  returns  what  is  substantially  a  du- 
plicate of  the  survey  last  rejected. 

This  case  has  been  so  often  examined  and  discussed  heretofore  by 
5*our  office,  has  been  gone  into  so  fully  by  this  Department  in  its  deci- 
sions, that  it  would  be  an  unwarranted  consumption  of  time  to  go  over 
the  record  again  in  detail  and  decide  anew  matters  fully  considered 
and  already  adjudicated,  because  a  subordinate  officer,  charged  with 
the  duty  of  making  the  new  survey  has  set  up  his  own  judgment  against 
that  of  the  Department.  It  is  sufficient  herein  to  order  that  the  judg- 
ment of  the  Department  be  executed.  An  examination  of  the  specifi- 
cation of  errors  and  of  the  argument  of  counsel  for  the  claimants  shows 
that  the  present  proceeding  is  but  an  indirect  effort  to  obtain  a  review 
and  reversal  of  the  former  decisions  in  the  case.  The  points  are  the 
same  as  before  presented,  clothed  in  somewhat  different  language;  the 
arguments  are  but  a  repetition  of  what  was  said  before;  and  a  mass  of 
testimony  has  been  taken  and  filed,  tending  to  prove  matters.  In  rela- 
tion to  which  the  Department  decided  it  would  not  consider  parole 
testimony. 

Your  judgment,  rejecting  the  survey  of  Deputy  Willey,  is  affirmed, 
and  you  will  direct  the  surveyor-general  of  California  to  cause  a  new 
survey  of  the  Rancho  to  be  made,  in  accordance  with  the  views  of  the 
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Department,  and  to  give  such  plain,  written,  instructions  to  the  deputy 
api)ointed  to  do  the  work  in  the  field  as  will  insure  its  being  properly 
performed. 

The  decree  confirmed  a  tract  of  land,  twenty-five  hundred  varas 
square— adopting  the  bounds  and  the  description  found  in  the  certifi- 
cate of  the  oflBcer  who  delivered  juridical  possession  to  the  grantee. 
Tiiat  description  becomes  therefore  the  controlling  part  of  the  decree. 

A  tract  of  land,  five  thousand  varas  on  each  side,  is  a  lea^^ue  square, 
or  a  square  league,  containing  an  area  of  twenty-five  million  varas,  or 
4,4*^8.68  acres.  The  half  of  a  square  league  is  a  tract  five  thousand 
varas  long  and  two  thousand  five  hundred  in  breadth,  containing  an  area 
of  twelve  million,  five  hundred  thousand  varas,  or  2,219.34  acres.  (L. 
U.  Rep.,  1869,  page  406.) 

Therefore,  the  decree  of  the  court,  adopting  the  description  of  the 
juridical  possession,  when  it  confirmed  a  tract  of  laud  measuring 
twenty-five  hundred  varas  on  each  of  its  four  lines,  confirtned  the  one- 
fourth  of  a  square  league,  contiining  an  area  of  six  thousand,  two  hun- 
dred and  fifty  varas,  or  1,109.67  acres,  constituting  a  tract  "half  a 
league  in  length  ami  one  half  in  breadth,"  as  petitioned  for  by  the  orig- 
inal grantee.  Tiie  area  of  the  Wheeler  survey,  heretofore  rejected  by 
this  Department,  was  4,269.60  acres,  or  169.08  less  than  asquare  league, 
and  the  area  of  Willey's  survey,  now  under  consideration,  is  4,072.12 
acres,  or  366.56  less  than  a  square  league ;  and  2,962.45  acres  more  than 
the  area  of  the  one-fourth  of  a  square  league,  the  amount  of  land  con- 
firmed. This  exaggeration  of  the  area  of  the  grant  is  sought  to  be  jus- 
tified under  the  pretense  of  obeying  the  calls  of  the  juridical  posses- 
sion, and  because  of  the  language  of  the  decree  whereitis  stated,  after 
giving  the  measurements  as  above,  that  the  tract  contains  "in  all  half 
of  a  square  league.''  This  error  in  the  decree  is  as  self-evident  as  though 
it  had  been  stated  that  two  and  two  make  eight.  Conceding  that  the 
language  used  is  sufficient  to  create  a  doubt  or  uncertainty  as  to  whether 
the  confirmation  was  for  the  one-fourth  or  the  one-half  of  a  square 
league,  it  certainly  is  no  justification  for  magnifying  the  dimensions  of 
the  grant  to  nearly  a  square  league.  But  the  rule  in  case  of  any  un- 
certainty of  description  is  too  well  settled  to  admit  of  discussion.  The 
supreme  court  has  said  in  a  number  of  cases  if  there  be  any  doubt  or 
uncertainty  as  to  the  description  of  this  class  of  grants  recourse  must 
be  had  to  the  juridical  measurement,  the  record  of  which  "  must  nec- 
essarily control  the  action  of  the  officers  of  the  United  States  in  sur- 
veying a  claim  under  a  confirmed  Mexican  grant."  Graham  v.  United 
States,  4  Wall.,  259;  United  States  v.  Pico,  5  ib.,  5m. 

The  certificate  of  the  juridical  survey  is  as  follows  : 

A»  we  stood  at  one  of  the  boandarien  of  the  garden  of  the  Indian  Felipe,  the  line 
wa«$  drawn  east  and  there  were  measured  and  counted  two  thousand  five  hundred 
vara/»,  which  terminated  at  the  boundary  of  Don  Lorenzo  S<)to,  where  the  pnrty  in- 
terested was  ordered  to  place  bis  land  mark.  From  this  phice  the  line  was  drawn  iu 
a  south  course,  there  were  measured  and  counted  two  thousand  live  hundred  varas, 
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which  ended  at  a  small  peak  where  stand  two  rooks  Joined  together.  Here  the  party 
interested  was  orderad  to  place  his  land  oaark.  From  this  point  the  line  was  drawn, 
course  west,  and  there  were  measured  and  ooaoted  two  thousand  tive  hundred  varas, 
which  ended  at  a  small  red  hill,  where  the  party  interested  was  ordered  to  place  his 
land  mar^.  From  this  point  the  Hue  was  drawn  course  north  ;  there  were  measured 
and  counted  two  thousand  five  hundred  varas  which  ended  upon  a  hill,  where  stands 
a  large  rock,  and  the  party  in  interest  was  ordered  to  place  his  land  mark.  Here  the 
party  in  interest  was  informed  that  he  was  now  in  secure  and  peaceful  possession  to 
the  end  that  he  might  enjoy  it  freely  and  unreservedly,  the  proceeding  being  consid- 
ered as  euded. 

In  seeking  for  the  corners  described,  Willey  says  that  they  were  found 
as  stated  in  his  survey,  and  the  establishment  of  these  corners  caused 
the  ainplificitiou  of  the  area  of  the  ^rant,  as  reported  by  him. 

The  fact  that  nearly  all  of  the  previous  surveys  established  the  four 
corners  at  different  points,  which  are  described,  by  each  deputy,  as 
answering  the  descriptions  of  the  juridical  possession,  shows  plainly  that 
in  that  locality  there  is  nothings  very  remarkable  or  unusual  in  the  de- 
scribed points.  In  fact,  there  is  a  large  amount  of  testimony  in  the 
record  tending  to  the  identification  of  several  other  points,  as  the  true 
corners  of  the  jnrdical  survey  In  the  experimental  and  private  sur- 
vey of  the  grant,  made  by  Dexter  at  the  instance  of  the  settlers,  who 
contest  the  present  survey,  points  similar  in  character  and  answering 
fully  the  description  of  the  juridical  survey  are  said  to  be  found  at  each 
corner  of  his  survey,  which  only  embraces  an  area  of  1,111.01  acres,  or 
approximately  the  one  fourth  of  a  square  league,  the  amount  petitioned 
for  and  confirned. 

The  area  of  the  survey  now  ordered  must  approximate  closely  to  the 
one-fourth  of  a  square  league ;  the  northwest  corner  thereof  and  the 
point  of  beginning  must  be  established  at  the  northwest  corner  of  the 
old  garden  of  the  Indian  Felipe,  as  ordered  by  the  decree — a  point, 
which  the  record  shows,  can  bo  readily  ascertained.  Thence,  the  course 
of  the  juridical  survey  must  be  followed,  running  to  the  east;  to  the 
south ;  to  the  west ;  thence,  in  as  straight  a  line  as  may  be,  to  the  place 
of  beginning. 

A  survey  on  these  lines,  and  for  the  approximate  quantity,  will  be 
approved,  and  none  other. 


MINING  CLAIM-CHARACTER  OF  LAND. 

Royal  K.  Placer. 

In  Any  case,  either  ex  parte^  or  otlicrvvise,  where  the  char.ictor  of  land  embraced  within 
a  mineral  application  is  placed  in  issue,  it  uitist  appear  as  a  fact  that  mineral  can 
be  secured  from  such  land  in  paying  quantities. 

Acting  Secretary  Chandler  to  the  GommisHioner  of  the  General  Land  Office^ 

July  24,  1891. 

I  have  cjon^iderod  the  case  of  Robert  Berry  and  L.  V.  Bond,  pro- 
testiuits,  V,  L.  B.  II.  Brown  and  Joseph  W.  Kay,  claimants  and  appli- 
cants for  the  Royal  K.  Placer  claim,  survey  2135,  Leadville,  Colorado. 


DECISIONS  BELATINQ   TO  THE  PUBLIC   LANDS.  87 


Application  for  patent  for  said  claim  was  filed  on  November  28, 1883. 
Notice  of  the  ax)plfcation  was  published  and  no  adverse  claim  wiis  filed. 
The  claim  embraces  109.5  acres. 

On  March  2, 1886,  said  Berry  and  Bond  filed  pro^^est  ngainst  tho 
application  alleging  that  the  Royal  K.  claim  is  not  placer  ground,  bub 
valuable  for  lodei  mining  purposes  only;  tliat  no  work  Ims  been  done 
on  the  claim  or  improvements  made  on  the  ground  with  reference  to 
placer  mining  purposes  or  for  the  purpose  of  developing  the  same  as 
snch,  either  in  the  snm  of  $500^  or  any  other  sum.  Upon  this  protest 
a  hearing  was  ordered  and  had  before  the  local  officers. 

After  consideration  of  the  evidence  the  receiver  held : 

I  am  of  the  opiDion  that  the  area  kiiow^n  aa  the  Royal  K.  plncer  is  more  valuable 
for  lode  mininj;  than  placer  parposes,  from  its  proximity  to  valuable  mii^s,  the  char- 
acter of  the  developmenia,  and  the  absence  of  any  evhlence  that  establishes  the  fact 
that  it  ever  has  been  worked  as  a  placer,  or  ma<le  to  pay  as  such,  or  of  any  probabil- 
ity that  it  ever  can  be  made  to  pay,  or  is  at  all  clear  that  it  is  the  int^aitiou  of  the 
claimants  to  utilize  said  area  as  a  placer  claim,  and  that  patent  should  not  issue. 

The  register  found  that  said  protest  had  been  filed  by  said  Berry 
and  Bond  ^Mn  the  hope  of  making  valid  certain  lode  claims "  located 
by  them  within  the  bonndaries  of  the  Hoyal  K.  placer;  that  in  uoi:e 
of  these  locations  had  a  discovery  of  any  vein,  lode  or  deposit  of 
metalliferons  ore  in  rook  in  place  been  made ;  bnt  that  the  locations 
were  based  "upon  mere  holes  dug,  as  they  admit,  in  the  wash;"  that 
there  has  not  been  discovered  within  the  limits  of  the  placer  claim  any 
lead  or  lode  of  metalliferous  rock  upon  which  a  lode  location  could  bo 
legally  based  and  that  the  territory  included  within  the  placer  appears 
from  the  testimony  to  be  covered  to  a  depth  ot  at  least  one  hundred 
feet  over  its  entire  extent  by  wash  and  alluvial  deposits,  containing 
gold  in  greater  or  less  quantities.    In  conclusion,  he  held: 

Accepting  the  definition  of  placers  as  given  by  section  2329  of  the  revised  statutes 
of  the  United  States,  which  reads  as  follows:  "All  claims  usually  called  placers,  in- 
clndiDg  all  forms  of  deposit,  excepting  veins  of  quartz  or  other  rock  in  place,  shall 
be  subject  to  entry  and  patent  under  like  circumstances  and  conditions,  and  upon 
similar  proceedings  as  are  provided  forve  in  or  lode  claims/'  I  can  reach  no  other  con- 
clusion than  that  the  title  to  the  Royal  K,  Placer  is  sought  to  be  acquired  according 
to  law,  and  that  the  ground  included  within  its  boundaries  is  properly  placer  grouuil. 

He  farther  found  that  the  work  required  by  law  had  been  done  upon 
the  ground,  and  recommendied  that  the  entry  be  allowed. 

After  an  examination  of  the  testimony  your  oflBce,  by  letter  of  March 
25,  1889,  agreed  with  the  register,  *'  that  no  veins  or  lodes  have  been 
discovered  within  the  placer  claim  such  as  are  in  section  2319,  H.  S.,  de- 
clared to  be  free  and  open  to  exploration  and  purchase; ''  found  that 
the  ground  embraced  in  the  placer  claim  contains  no  placer  mineral 
deposits  that  will  pay  wages  to  work ;  that  the  certificate  of  the  sur- 
veyor-general filed  with  the  papers,  and  showing  the  improvements  to 
be  worth  $500,  '^  enumerates  such  improvements  as  six  shafts,  each  ten 
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feet  ID  deptb,''  but  that  it  appears  from  the  testimoDy  that  these  six 
shafts  were  mere  prospecting  holes  sank  in  the  wash,  '*  that  they  were 
not  worth  $500,  to  make/'  and  could  not  be  considered  mining  im- 
provements made  for  the  benefit  of  this  claim  as  a  placer  mining  claim, 
but  like  forty  others  shown  to  have  been  sunk  on  the  claim,  were  evi- 
dently prospecting  holes  sunk  with  hopes  of  finding  valuable  mineral 
deposits.  Your  office,  accordingly,  rejected  the  mining  application 
and  held  the  same  for  cancellation  on  the  records. 

Applicants  appealed. 

Protestants  offered  eleven  witnesses.  They  state  that  the  tract  has 
never  been  worked  as  a  placer  claim ;  that  the  formation  to  a  depth  of 
from  fifty  to  one  hundred  feet  below  the  surface  is  known  as  "wash",  made 
up  of  boulders,  gravel,  and  other  loose  material ;  that  numerous  shafts 
have  been  sunk,  some  of  them  upwards  of  one  hundred  feet  in  depth, 
that  the  dirt  on  the  surface  and  from  the  shafts  has  been  panned,  but 
no  gold  in  appreciable  quantities  has  been  found.  Fred  Hoffer  s^ys 
that  in  panning  the  dirt  he  would  get  a  "color"  once  in  a  while.  A 
color  is  defined  as  "  a  speck  that  you  can  see  with  the  naked  eye.^ 
These  witnesses  generally,  believe  that  lodes  underlie  the  wash  but  this 
is  mere  speculation.  It  appears  that  a  shaft  known  as  the  Argo,  within 
the  boundaries  of  the  Eoyal  K.,  was  sunk  to  the  depth  of  seventy-three 
feet,  when  a  small  vein  between  two  distinct  walls,  was  struck.  The 
shaft  continued  to  a  depth  of  200  feet,  but  no  further  mineral  has  been 
found.  This  was  the  only  actual  indication  of  a  lode  within  the  placer 
claim. 

Claimants  offered  six  witnesses.  These  witnesses  consider  the  tract 
placer.  This  judgment  is  not  based  on  any  results  obtained  from  work- 
ing the  claim,  but  on  the  fact  that  the  ground  is  "  wash  " — made  up  of 
boulders,  gravel  and  other  matter  not  In  place.  One  witness  says  "any 
ground  located  in  a  mineral  district  is  placer  ground  without  reference 
to  whether  it  contains  gold  or  not."  Another  says  it  would  be  placer 
ground  if  it  did  not  contain  a  particle  of  gold.  Several  of  the  witnesses 
panned  the  dirt  at  different  places,  but  found  only  an  occasional 
"  color," — "  nothing  like  enough  to  pay."  They  all  state  that  the  claim 
may  be  placer  notwithstanding  it  will  not  pay  to  work  it.  The}^  state 
that  gold  in  such  claims  can  not  be  obtained  in  quantities  except  by 
sinking  shafts  to  the  vicinity  of  bedrock.*  Several  of  these  witnesses 
have  sunk  deep  shafts  on  this  claim,  but  obtained  no  gold  in  apprecia- 
ble quantities. 

Brown,  one  of  the  applicants,  testifies  that  the  assessment  and  de- 
velopment work  done  by  him  consisted  of  sinking  certain  shafts.  He 
expected  to  find  gold  at  bedrock  but  found  none.  He  went  to  a  depth 
of  seventy  feet. 

It  thus  appears  from  the  testimony  of  both  sides  that  no  gold  in 
appreciable  quantities  has  ever  been  found  in  this  claim,  notwithstand- 
ing that  numerous  shafts  have  been  sunk  at  various  points  over  the 
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entire  sarface,  some  of  them  to  a  great  depth.  The  claim  is  situated 
in  a  mining  region,  and  is  sarrounded,  at  various  distances,  by  miues. 
Xamerons  persons,  throagh  a  series  of  years,  have  prosptcied  the  tract 
by  panning  and  sinking  shafts,  and  have  failed  to  find  ^ohl  in  appre- 
ciable quantities.    The  tract  has  never  been  worked  as  a  placer. 

This  case  has  been  argued  orally  and  by  brief.  It  is  contended  that 
the  mining  statutes  provide  that  in  an  ex  parte  case  (as  this  is  alleged 
to  be),  *Mand  containing  gold  in  any  quantity  is  mineral  land;  and  that 
they  contemplate  inquiry  into  the  value  of  llio  deposit  only  when  the 
application  of  the  mineral  locator  conflicts  with  that  of  some  other 
locator  or  claimant.^' 

The  patent  in  this  case  is  sought  under  section  2325  of  the  revised 
statutes,  which  provides:  <^A  patent  for  any  land  claimed  and  located 
for  valuable  deposits  may  be  obtained  in  the  following  manner:" 

It  must  be  apparent  that,  for  the  purpose  of  issuing  patent,  there  is 
lodged  somewhere  the  authority  and  duty  to  ascertain  whether  a  claim 
contains  '^valuable  deposits,"  for  no  other  land  can  be  so  acquired.  It 
is  equally  clear  that,  for  the  same  purpose,  such  authority  is  vested  in 
this  Department,  charged  as  it  is  with  the  determination  of  the  facts 
prior  to  the  issuance  of  patent.  Should  the  question  of  the  character 
of  the  laud  be  properly  presented  at  any  time  before  patent,  it  would 
manifestly  be  the  duty  of  the  Department  to  ascertain  whether  or  not 
the  land  contain  "valuable  deposits,"  in  an  ex  parte  case,  or  a  contest. 
The  fact  that  a  claim  is  contested  would  not  change  the  character  of 
the  land  to  be  taken  under  this  law.  In  any  event  it  must  contain 
**  valuable  deposits." 

In  investigating  this  question  the  Department  may  adopt  such  pro[>er 
and  competent  metho<ls  as  it  may  deem  fit.  Among  them  is  the  order- 
ing of  a  hearing  upon  a  protest  properly  presented.  I  imy  say  here 
that  none  of  the  cases  cited  by  counsel  impair  in  the  slightest  decree 
this  ordinary  function  of  the  Department.  In  none  of  them  was  the 
question  presented. 

The  supreme  court  has  not  determined  what  amount  of  gold  will  con- 
stitute "  valuable  deposits,"  and  yet  it  has  indicated  in  United  States 
V.  Iron  Silver  Mining  Company  (128  CT.  S.,  673),  that  the  deposit  must 
be  of  substantial  value.  The  suit  was  brought  by  the  United  States 
to  cancel  two  patents  for  certain  placer  mining  claims,  alleging  that 
they  had  been  obtained  by  false  and  fraudulent  representations.  The 
court  says : 

It  id  the  policy  of  the  governiueut  to  favor  the  developiuent  of  miues  of  f;old  and 
silver  and  other  metals  and  every  facility  is  afforded  for  that  purpose ;  but  It  exacts 
a  faithful  compliance  with  the  conditions  required.  There  must  be  a  discovery  of 
mineral^  aud  a  sufficient  exploration  of  thegroand  to  show  this  fact  beyond  question. 

If  the  land  contains  gold  or  other  valuable  deposits  in  loose  earth,  sand  or 

grayel,  which  can  he. secured  with  profit,  that  fact  will  satisfy  the  demand  of  the  gov- 
ernment as  to  the  character  of  the  land  as  placer  ground. 
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This  view  is  in  line  with  the  repeated  rnliiigs  of  the  Department.  In 
Cutting  V.  Keininghaus  (7  L.  D.,  265),  it  was  said: 

The  mere  fact  that  portions  of  the  land  contain  particles  of  gold  would  not  neces- 
sarily impress  it  with  the  character  of  mineral  laud,  it  must  at  least  appear  that  it 
contains  metal  in  such  quantities  as  to  make  it  available  and  valuable  for  mining 
purposes. 

That  case  also  adopted  the  view  expressed  in  California  Mining  Com- 
pany V.  Bowen  (2  L.  D.,  719),  that  to  constitute  mining  land  it  most  be 
land  which  it  will  pay  to  mine  by  the  usual  modes  of  mining.  See  also 
Peirauo  v.  Pendola  (10  L.  D.,  636);  Searle  Placer  (II  L.  D.,  441). 

From  this  examination  I  have  concluded  that  there  is  no  legal  neces- 
sity for  changing  the  attitude  of  the  Department  on  this  question ;  and 
that,  when  the  issue  is  made  in  any  case,  it  must  appear  as  a  fact  that 
mineral  can  be  secured  with  protit.  This  fact  of  course  may  be  shown, 
as  other  facts,  by  any  competent  evidence. 

The  preponderance  of  the  testimooy  is  clciirly  to  the  effect  that  this 
tract  is  nol  mineral  land  within  the  rulings  of  the  Department. 

The  decision  appealed  from  is  accordingly  affirmed. 


TIMBER  CULTURE  COK TEST- EVIDENCE. 

Cropper  v.  Hoverson. 

Evidenoe  tending  to  show  that  the  entry  was  made  and  held  for  specnlative  piir- 
poses  is  not  admissible  under  a  general  charge  of  non-compliance  with  law  in 
the  matter  of  cultivation  and  planting. 

Failure  to  secure  the  requisite  growth  of  trees  does  not  call  for  cancellation  of  the 
entry  if  snch  failure  is  not  due  to  the  negligence  of  the  entryman. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  tlie  General 

Land  Office^  July  25,  1891. 

I  have  considered  the  case  of  William  H.  Cropper  v.  Edward 
Hoverson,  iuvolving  the  latter's  timber  culture  entry,  No.  7553,  made 
January  20,  1881,  for  the  KJ  of  the  NW.J  and  the  W.J  of  the  NE.J, 
Sec.  33,  T.  4.  8.,  R.  22  W.,  Kirwiu  laud  district,  Kansas,  on  appeal  by 
Cropper  from  your  office  decision  of  March  6, 1890,  dismissing  the 
contest. 

The  affidavit  of  contest  in  this  case  was  filed  October  27,  1887,  alleg- 
ing, in  effect,  that  Hoverson  had  failed  to  plant  and  proi)erly  cultivate 
and  ])rotect  ten  acres  of  the  said  tract  to  tiuiber,  as  required  by  the 
timber  culture  law,  and  that  said  section  is  not  naturally  devoid  of 
timber. 

Notice  was  served  personally  on  defendant,  November  3, 1887,  and 
hearing  was  held  January  10,  1888. 

There  was  no  testimony  offered  in  support  of  the  latter  charge. 

Upon  the  first  charge  considerable  testimony  was  taken,  which  is 
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mostly  devoted  to  acts  performed  by  the  defendant  during  the  years  of 
1886  and  '87. 

It  is  shown  beyond  question  that,  as  early  as  the  fall  of  1885,  about 
ten  acres  had  been  broken,  which  were  plowed  and  sowed  to  buckwheat 
in  the  spring  of  1886.  In  the  fall  of  that  year,  the  crop,  being  poor, 
was  turned  uuder  and  the  ground  marked  off,  four  by  four  feet,  and 
planted  to  walnut  and  locust  seeds.  During  the  month  of  May,  1S87, 
the  land  was  cultivated,  and  the  next  mouth  corn  was  planted  between 
the  rows  where  the  seeds  had  been  planted  the  previous  fall.  Of  the 
seed  planted  in  1886,  few  came  up,  and  at  date  of  contest  there  was 
practically  no  timber  growing  upon  the  land. 

The  contestant  sought  to  show  that  the  land  was  not  properly  broken, 
cultivated  and  planted,  prior  to  1886,  but  tlie  register  properly  held 
such  testimony  to  be  inadmissible,  it  bein^  shown  that  full  ten  acres 
had  been  broken  and  planted  during  that  year,  which  was  prior  to  con- 
test, 

A  contest  must  fail,  if  the  default  charged  is  cured  prior  to  the  initia- 
tion of  the  contest.    Tripp  r.  Diehl,  10  L,  D.,  591. 

The  testimony  of  all  parties  agrees  that  the  land  was  in  good  condi- 
tion at  the  time  of  the  planting  in  188G,  but  it  is  contended  that  the 
manner  in  which  the  corn  was  planted  and  culiivated  during  tlie  sum- 
mer of  1887  retarded  the  growth  of  the  seed  planted  the  previous  fall, 
and  upon  this  point  much  testimony  was  introduced. 

The  com  was  planted  upon  a  ridge,  midway  between  the  timber 
rows,  and  after  it  began  to  grow  the  entire  tract  broken  was  cultivated. 

As  to  whether  such  a  cause  interfered  with  the  growth  of  the  timber, 
the  testimony  is  conflicting,  and,  as  held  by  the  local  officers,  ^'  if  this 
proposition  was  satisfactorily  proven,  it  would  show  the  bad  judgment 
of  the  defendant,  but  would  not  tend  to  show  that  he  had  not  honestly 
and  in  good  faith  endeavored  to  procure  a  growth  of  timber  on  said 
tract." 

The  defendant  swears  that  the  corn  was  planted  to  protect  the  young 
timber  from  the  sun  and  hot  winds  in  summer  and  to  collect  the  snow 
to  moisten  the  land  in  winter,  while,  on  the  other  hand,  it  is  urged  by 
the  contestant,  that  the  planting  of  seed  and  corn  was  but  a  subter- 
fuge to  hold  the  land  until  a  favorable  sale  of  his  relinquishment  could 
be  made. 

In  support  of  this  position,  the  contestant  attempted  to  show  that 
other  contests  (which  he  claims  were  friendly  contests)  had  been  brought 
against  this  entry,  which,  after  continuances,  were  finally  dismissed  for 
want  of  prosecution. 

The  register  refused  to  allow  the  introduction  of  these  records,  which 
action  I  think  proper,  as,  under  the  affidavit  of  contest,  the  sole  ques< 
tion  to  be  determined  is  as  to  the  defendant's  compliance  with  the  re< 
quirements  of  the  timber  culture  law  in  the  matter  of  breaking,  culti- 
vation, and  planting  of  timber. 
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To  the  date  of  contest  he  had  failed  to  secure  a  growth  of  timber, 
but,  I  think  that  the  weight  of  the  evidence  shows  that  prior  to  that 
date  the  requisite  amount  of  breaking  had  been  done,  which  was  prop- 
erly cultivated  and  duly  planted  to  seed,  and  that  its  failure  was  not 
due  to  the  neglect  or  wilful  act  of  the  defendant. 

Failure  to  secure  a  growth  of  trees  does  not  call  for  the  cancellation 
of  the  entry,  if  such  failure  is  not  due  to  the  negligence  of  the  entry- 
man.     Frohno  v.  Sanborn,  6  L.  D  ,  491;  Tripp  v,  Diehl,  10  L.  D.,  51>1. 

Both  your  office  and  the  local  ofiBcers  found  that  the  defendant  had 
in  good  faith  attempted  to  secure  a  stand  of  timber  upon  the  land,  and 
I  find  nothing  in  tha  testimony  to  warra  nt  a  reversal  of  such  holding, 
and  therefore  affirm  your  decision  dismissing  the  contest. 


RESERVOIR  LANDS— WITHDRAWAL-PRE-EMPTION  FILING. 

Mary  E.  Leonard. 

A  withdrawal  made  for  reservoir  purposes,  under  the  act  of  October  2,  18S8,  will  be 

revoked  as  to  the  lands  that  are  finally  found  not  to  be  actually  required  for  the 

purposes  of  the  reservation. 
A  preemption  iWisff  for  land  included  in  such  reservation,  and  canceled  lor  condict 

therewith,  may  be  re-instated  on  the  revocation  of  the  withdrawal  and  release 

of  the  land  embraced  in  said  filing. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  July  25,  1891. 

I  have  considered  the  appeal  of  Mary  E.  Leonard  from  jour  decision 
of  April  7, 1890  cancelling  her  pre-emption  filing  for  the  VV.  i,  NE.  i 
and  E.  J,  NVV.  i,  Sec.  20,  Tp.  9  S.,  R.  80  W.,  Leadville,  Colorado,  land 
district. 

Your  judgment  cancels  said  filing  because  the  said  tract  was  reserved 
for  reservoir  purposes  by  Commissioner's  letter  "B"  of  October  29, 
18S9,  and  you  state  that  said  letter  was  based  upon  the  act  of  Congress 
approved  October  2,  1888.     (25  Stat.,  526.) 

By  act  of  Congress,  March  3,  1891  (26  Stat,  at  Large,  1095),  it  was 
provided : 

Sec.  17  :  That  reservoir  sites  located  or  selected  and  to  be  located  and  selected 
under  the  provisions  of  *'An  act  making  appropriations  for  sundry  civil  expenses  of 
the  government  for  the  fiscal  year  ending  June  30.  Ibd'J  and  for  other  purjiuhes;  and 
amendments  thereto  shall  be  restricted  to  and  shall  contain  only  so  much  land  as  is 
actually  necessary  for  construction  and  maintenance  of  reservoirs;  excluding  so  far 
as  practicable  lauds  occupied  by  actual  settlers  at  the  date  of  the  location  of  said 
reservoirs. 

On  October  11, 1889,  the  Director  of  the  Geological  Survey  wrote  the 
iSecretary  of  the  Interior,  stating  in  substance  that  in  conformity  with 
the  act  of  Congress  of  October  1888,  reservoir  sites  had  been  selected 
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on  the  Tennessee  and  Lake  forks  ot  Arkansas  River  in  tbe  State  of 
Colorado,  and  asking  that  certain  lands,  of  which  a  schedule  was  fur- 
nished, be  withdrawn  from  entry  and  sale.  This  schedule  or  list  em- 
braced Sec.  20,  T.  9  S.,  R.  80  VV.,  Leadville,  land  district. 

On  the  18th  of  same  month,  the  Secretary  directed  yonr  oflBce  to 
"instruct  the  register  and  receiver  at  Leadville,  in  accordance  with  the 
act  approved  October  2,  1888  not  to  allow  farther  entries  or  filings  on 
the  lands  named  herein,''  in  pursuance  of  which  your  office  letter  "  E'-, 
of  October  29,  1889,  was  written,  reserving  said  lauds  "  for  reservoir 
purposes." 

On  February  27, 1891,  the  said  Director  of  the  Geological  Survey 
transmitted  to  your  office  several  plats  of  topographical  surveys  of 
reservoir  sites,  and  among  them  the  survey  of  No.  6,  of  Colorado,  known 
as  "  Sugar  loaf"  reservoir  site,  and  in  his  letter  of  transmittal  says  : 

Topographical  Burveys  have  been  completed  covering  the  laudu  deuij^uated  iu  let- 
ters ....  October  11, 1889  ....  and  the  lauds  finally  selected  have  bet* u 
designated ou  the  herewith  traasmitted  plats  and  correBpondin;);ly  numberoi  sohednlcH, 
as  follows    ....    '^Sogar  loaf  No.  5''. 

It  appears  from  an  inspection  of  said  plat  and  schedule  that  said 
reservoir  site  No.  5  "  Sugar  loaf"  includes  a  part  of  the  NW.  ^  of  N  W. 
i  of  said  section  20,  T.  9  S.,  B.  v^O,  and  the  whole  of  said  N  W.  |  of  N  W. 
I  is  appropriated  to  reservoir  purposes  by  said  survey.  All  the  re- 
mainder of  said  section  is  excluded  therefrom. 

The  original  withdrawal  of  October  29, 1889,  was  made  that  the  Geo- 
logical Survey  might  select  from  the  withdrawn  lands  such  tracts  as 
should,  upon  final  selection  and  survey,  be  found  necessary  to  reservoir 
purposes,  and  this  having  been  found,  said  withdrawal  of  lands  for 
said  '^Sqgar  loaf"  reservoir  site  has  served  its  purpose  and  as  section 
20,  excepting  the  portion  stated,  is  excluded  from  said  survey,  and  re- 
jected by  said  Director  as  unnecessary  for  the  construction  and  main- 
tenance of  said  reservoir,  the  withdrawal  of  October  29, 1889,of  said  sec- 
tion, except  the  N W.  j-  of  NW.  J  is  hereby  revoked,  and  the  remaining 
portion  of  the  section  is  opened  to  settlement  and  entry.  Mary  E.  Leon- 
ard's pre-emption  filing  was  canceled  before  it  was  determined  whether 
the  land  would  be  necessary  for  reservoir  purposes  or  not,  and  it  having, 
upon  survey  and  final  selection,  been  ascertaiuod  that  it  is  not  neces- 
sary, said  cancellation  will  be  set  aside,  and  said  filing  re-instated. 
Your  decision  is  accordingly  reversed. 
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8ECTIOX  7,  ACT  OF  MARCH  8,  1881-CONTEST. 

BuLMAN  V,  Meagher. 

An  order  of  the  General  Land  Offlce,  made  within  two  years  after  the  issnance  of  final 
receipt,  requiring  a  locator  of  Bcrip  to  show  his  right  of  posseiisiou  therito,  is 
such  a  proceeding  as  will  except  the  eutiy  from  the  confirmatory  operation  of  the 
proviso  to  section  7,  act  of  March  :i,  1S9I. 

An  application  to  contest  an  entry  during  the  pendency  of  goyernment  procecdinirs 
may  be  properly  rejected. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  July  25,  1891. 

On  August  14, 1883,  Thomas  Meagher  made  a  liouiestead  entry  for 
the  SE.  J,  SE.  J  Sec.  21,  SW.  J,  SW.  J,  Sec.  22,  N W.  \  NW.  J  Sec.  27 
and  NE.  J  NE.  J  Sec.  28,  T.  G3  N.,  E.  23  W.,  Diiluth,  Minnesota. 

On  the  16th  day  of  July,  1884,  he  commuted  the  same  with  supreme 
court  scrip,  certificate  of  location  M  No.  34,  sub-division  No.  1,  issued 
by  your  oflQce  on  August  2,  1879,  iu  part  satisfaction  of  the  claim  of  the 
cities  of  Baltimore  and  New  Orleans  under  a  decree  of  the  supreme 
court  of  the  United  States. 

On  October  13,  1884,  your  office  in  a  letter  addressed  to  the  register 
and  receiver  at  Duluth  stated : 

From  James  Austin,  the  assignee  of  the  said  confirmees,  it  is  foand  that  the  scrip 
was  assigned  to  some'person  unknown  and  the  name  was  erased  and  that  of  Thomas 
Meagher  substituted.  You  will  please  require  Mr.  Meagher  to  show  by  affidavit  how 
he  came  in  possession  of  said  scrip  and  to  account  for  the  erasure  in  the  body  of  said 
assignment,  upon  the  receipt  of  which  you  wiU  transmit  the  same  to  this  office. 

On  March  11,  1891,  William  Bulinan  applied  to  your  office,  through 
the  local  office  at  Duluth,  to  contest  the  entry  of  Meagher.  His  affida- 
vit is  sworn  to  and  corroborated  and  alleges  substantially  that  Meagher 
never  built  a  house  or  caused  one  to  be  built  on  said  laud,  that  he  never 
established  an  actual  residence  thereon,  etc. 

On  March  26, 1891,  your  office  considering  this  application  to  contest, 
said : 

The  affidavit  of  contest  was  not  filed  until  March  11,  1891,  and  in  view  of  the  pro- 
visions of  the  seventh  section  of  the  act  of  Congress  of  March  3,  18D1,  claimant  is 
entitled  to  patent  for  his  land.    A  hearing  is  accordingly  denied  and  you  wiU  advibe 
him  hereof  and  that  no  appeal  from  this  decision  to  the  Hon.  Secretary  will  be  al 
lowed. 

Notice  of  this  decision  was  served  on  Bulman  on  April  7,  1891,  and 
on  April  22,  following,  he  tiled  this  application  asking  that  your  office 
be  directed  to  certify  all  of  the  proceedings  up  to  this  Department  for 
its  examination,  and  that  a  hearing  on  his  affidavit  of  contest  be 
ordered. 

It  is  nowhere  stated  in  this  api)lication  nor  in  your  letter  rejecting 
applicant's  offer  to  contest  the  entry  in  question,  that  the  tract  had  been 
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sold  or  mortgaged  by  Meagher  after  final  entry.  It  is  therefore  apparen  t 
that  yoar  office  in  refasing  to  entertain  the  contest  of  Bulinan,  consid- 
ered that  inasmuch  as  the  final  certificate  in  question  had  been  held  by 
Meagher  for  more  than  two  years,  his  entry  was  confirmed  by  the  pro- 
viso to  section  seven  of  the  act  of  March  3,  1891  (26  Stat.,  1095). 
There  is  nothing  in  the  application  to  contest  nor  in  your  office  decii^ion 
rejecting  it,  to  show  that  this  entry  is  confirmed  b^'  the  act  cited. 

In  the  letter  of  instructions  dated  July  1,  1801  (13  L.  D.,  1),  it  is  held 
that  "any  action,  order  or  judgment  had  or  made  in  your  office,  cancel- 
ling an  entry,  holding  it  for  cancellation^  or  which  requires  something 
more  to  be  done  by  the  entryman  to  duly  complete  and  perfect  his  en- 
try and  without  which  the  entry  would  necessaiily  be  canceled,"  will  be 
sufficient,  if  within  two  years  from  the  date  of  the  final  receipt,  totaice 
such  case  out  of  the  operation  of  the  statute,  and  such  case  will  pro- 
ceed to  final  judgment  as  if  the  act  of  March  3,  1891,  supra  had  not 
been  passed. 

In  view  of  the  above,  I  am  of  the  opinion  that  the  decision  of  your 
office  of  October  13, 1884,  requiring  the  entryman  to  furnish  additional 
evidence,  was  such  a  proceeding  on  the  part  of  the  government  insti- 
tuted within  two  years  from  the  date  of  the  execution  of  the  final  cer- 
tificate, as  will  prevent  the  confirmation  of  the  entry  under  the  act 
cited. 

There  is,  however,  nothing  shown  in  this  application  to  indicate  that 
the  proceeding  instituted  by  the  government  in  1884,  against  this  entry 
requiring  additional  proof  has  been  concluded,  and  so  far  as  the  record 
discloses,  said  proceeding  is  still  pending.  As  no  rights  can  be  acquired 
under  an  affidavit  of  contest  filed  during  the  pendency  of  proceedings 
against  the  entry  by  the  government,  the  said  application  was  properly 
rejected.  Dean  v,  Peterson  (11  L.  D.,  102);  Cannings.  Fail  (10  L.  D., 
657) ;  Louis  v.  Taylor  (11  L.  D.,  193). 

The  application  is  accordingly  denied. 


pre-emption  bxtry-sectiox  ««e0,  u.  s. 

David  T.  Petty. 

Under  the  first  clause  of  sectioD  2260,  R.  S.,  one  who  owns  three  hundred  and  twenty 
acres  of  land  is  not  entitled  to  the  right  of  pre-emption,  and  such  inhibition  ex- 
tends to  ownerdhip  nuder  an  equitable  title. 

The  disqualification  imposed  by  the  second  clause  of  said  section  includes  removal 
from  land  held  nnder  equitable  title. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  27, 1891. 

I  have  considered  the  appeal  of  David  T.  Petty  from  the  decision  of 
your  office  dated  May  6,  1890,  rejecting  bis  application  to  enter  under 
the  pre-emption  law  the  SE.  i  Sec.  15,  T.  16  S.,  E.  23  W.,  WaKeeney, 
Kansas. 
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September  27,  1878,  Petty  made  homestead  entry  for  the  SW.  J,  Sec. 
15  of  said  town  and  range,  for  which  he  made  final  proof  and  final 
certificate  issued  thereon  September  30,  1886. 

On  July  16, 1887,  said  party  filed  a  declaratory  statement  for  the  first 
mentioned  tract,  alleging  settliMueut  July  14,  two  days  previous  to  fil- 
ing, and  on  March  15,  1890,  he  made  proof  showing  residence  since 
August  10,  1887. 

Subsequently  Petty  filed  affidavit  with  the  local  officers  setting  forth 
that  on  September  19,  1885,  be  contracted  to  purchase  tbe  NE.  J  of  Sec. 
16,  said  town  and  range,  from  the  State  as  school  land  and  that  shortly 
after  making  proof  on  his  homestead  (September  30,  1880),  he  moved 
upon  said  school  land  tract,  and  thence  on  August  10,  1887,  moved  to 
his  pre  emption  claim. 

The  district  officers  rejected  the  application  of  Petty  on  the  ground 
that  he  was  not  a  qualified  pre-emptor  under  Sec.  2260,  Revised  Stat- 
utes, in  that  he  was  the  owner  of  three  hundred  and  twenty  acres  of 
land,  and  moved  from  land  of  his  own  to  reside  u  pon  that  claimed  by 
him  as  his  pre  emption. 

April  16, 1890,  Petty  appealed  and  on  May  6,  1890,  your  office  sus- 
tained the  judgment  of  the  local  officers. 

Petty  again  appeals,  alleging  that  he  did  not  move  from  his  own  land ; 
that  the  title  thereto  still  remains  in  the  State  of  Kansas,  and  that  when 
he  left  his  homestead  he  had  no  intention  of  making  a  pre-emption  and 
did  not  leave  his  home  for  that  purpose.  Furthermore,  he  claims  that 
he  is  merely  holding  the  land  as  a  trustee  for  the  State. 

Section  2260,  Revised  Statutes,  provides : 

First,  No  person  who  is  the  proprietor  of  three  hundred  and  twenty  acres  of  land 
in  any  State  or  Territory.  Second,  No  person  who  quits  or  abandons  his  residence  on 
his  own  land  to  reside  on  the  public  lands  in  the  same  State  or  Territory  shall  acquire 
any  right  of  pre-emption  nnder  section  2259  Revised  Statutes  unless  otherwise  spe- 
cially provided  by  law. 

• 

In  the  case  under  consideration  it  appears  that  the  appellant  at  the 
date  of  making  said  pre-emption  application,  was  the  owner  of  tbe  S  W.  J, 
Sec.  15,  containing  one  hundred  and  sixty  acres,  which  he  had  acquired 
under  the  homestead  law ;  also  that  he  had  entered  into  a  contract  with 
the  State  to  purchase  the  NE.  J  of  Sec.  16,  school  land,  containing  one 
hundred  and  sixty  acres,  making  a  total  of  throe  liundrtd  and  twenty 
acres. 

The  question  presented  in  this  case,  therefore,  is  whether  the  con- 
tract referred  to  is  of  such  a  character  as  to  inhibit  the  appellant  from 
the  benefits  of  the  pre-emption  law.  It  appears  that  the  party  had 
only  partly  paid  for  the  Ian  1  and  had  not  received  from  the  State  a  legal 
title  therefor.  It  was  from  this  tract  that  the  appellant  removed  when 
he  made  settlement  on  his  pre-emi)t'on.  The  fact  that  the  appellant 
had  not  made  full  payment  for  this  tract  before  settlement  on  his  pre- 
emx)tion  and  had  not  received  a  patent  for  the  same  from  the  State 
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will  not  Id  jny  opinion,  exempt  him  fi^om  the  inhibition  of  the  statute 
as  above  qnoted.  In  the  case  of  Ole  K.  Bergan  (7  L.  D.,  472)  as  also 
Ware  v.  Bishop  (2  L.  D.,  616),  it  was  held  that  where  a  party  purchased 
land,  although  no  deed  passed,  he  is  the  owner  of  such  land  and  can 
not  become  a  pre*emptor.  Fnrthermore,  it  is  held  that  the  inhibition 
in  said  section  against  persons  who  remove  from  or  abandon  their  resi- 
dence on  their  own  land,  is  not  restricted  to  those  who  hold  legal  title 
to  said  abandoned  land,  but  also  extends  to  those  who  hold  the  equita- 
ble title.  Frank  H.  Sellmeyer  (6  L.  D.,  792) ;  Nancy  M.  Maze  (10  L. 
D.,20d);  George  F.  Hermann  (ibid.,  326). 

Therefore,  in  the  case  under  consideration,  Petty  owned  the  land  that 
he  acquired  under  the  homestead  and  also  held  an  equitable  title  to  the 
land  he  had  contracted  to  purchase  (the  legal  title  still  being  in  the 
State)  aggregating  three  hundred  and  twenty  acres  of  laud,  and  it  is 
shown  that  he  removed  from  the  purchased  tract  to  establish  a  settle- 
ment on  the  government  lands,  consequently,  it  follows  that  the  appellant 
was  not  qualified  to  make  a  pre-emption  entry  for  the  tract  involved, 
therefore  his  proof  has  been  properly  rejected  and  your  office  decision 
is  accordingly,  affirmed. 


RAILBOAB  GRANT-PRE-EMPTION  PILING-INDBMNITT. 

JoHKSBUD  V.  Northern  Pacific  B.  B.  Go.  et  al. 

Land  coyered  by  a  primA  facie  yaltd  pre-emption  filing  is  not  affected  by  a  with* 
drawal  for  indemnity  purposes,  nor  subject  to  the  operation  of  a  grant  on  definite 
location. 

The  right  to  select  a  particular  tract  as  indemnity  can  not  be  recognized,  if  the  loss 
for  which  indemnity  is  claimed  is  not  specifically  designated. 

AcHng  Secretary    Chandler  to  the   Commissioner  of  the  Land   Office^ 

July  28,  1891. 

This  record  presents'the  separate  appeals  of  the  Northern  Pacific 
SaUroad  and  the  St.  Paal,  Minneapolis  and  Manitoba  Railway  Com- 
panies from  your  office  decision  of  October  26, 1885,  in  the  case  of 
Ame  O.  Johnsrnd  v.  said  companies,  rejecting  their  respective  claims 
to  land  within  the  indemnity  limits  of  the  grant  to  the  former  and  the 
primary  limits  of  the  grant  to  the  latter,  particularly  described  as  the 
8.  J  of  NB.  i,  Sec.  27,  T.  133  N.,  R.  42  W.,  Fergus  Falls,  Minnesota. 

It  appears  that  Ole  J.  Sorbun  filed  pre-emption  declaratory  state- 
ment for  said  land,  August  26,  alleging  settlement  August  1,  1871 ; 
that  the  right  of  the  St.  Paul,  Minneapolis  and  Manitoba  Railway 
company  under  its  grant  attached  by  definite  location  December  19, 
1871 ;  that  the  tract  was  embraced  in  the  indemnity  withdrawal  for  the 
Northern  Pacific  Railroad  company,  ordered  December  26, 1871,  and 
received  at  the  local  office  January  10, 1872;  that  May  3, 1883,  Johns- 
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rud  made  liomestead  entry  for  the  NW.  J  of  the  SB.  J  of  said  section ; 
that  Aagiist  2,  1883,  the  Northern  Pacific  Railroad  company  applied 
to  select  the  tract  in  question ;  that  snch  application  being  rejected, 
said  company  appealed ;  that  December  29, 1883,  it  again  applied  to 
select  the  same;  that  this  application  being  rejected,  the  company 
again  appealed ;  that  March  10, 1884,  Johnsrnd  applied  to  amend  his 
homestead  entry  so  as  to  include  with  the  **  forty"  covered  thereby,  the 
•'eighty''  involved  herein;  that  in  support  of  such  application  he 
filed  the  affidavits  of  himself  and  one  Johnson  to  the  effect  that  he 
(Johnsrud)  was  poor,  ignorant  and  unacquainted  with  the  English 
language;  that — 

iu  the  fall  of  18S0,  he  commenced  to  make  improvements  on  the  S.  i  of  N£.  i  Sec. 
i^,  T.  133  of  R.  42  (the  tract  involved) ;  he  bailt  a  house  on  the  place  and  moved 
his  family  on  it  and  lived  there  until  he  took  his  homestead  in  May,  1883 ; 

that  on  or  about  May  3, 1883,  he  applied  at  the  local  office  to  enter  the 
three  forties  described  in  his  application  to  amend;  that  he  waa 
wrongfully  informed  by  the  register  that  the  "eighty'' in  question 
being  railroad  land  he  could  not  make  such  entry,  and  that  relying 
upon  such  information,  he  made  entry  as  aforesaid ;  that  July  3,  1884, 
the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Oompany,  applied  to 
list  the  land  in  controversy,  and  that  said  application  being  rejected 
said  company  appealed. 

By  its  said  decision,  your  office  rejected  the  said  applications  of  both 
companies,  and  allowed  in  the  event  of  its  judgment  becoming  final^ 
Johnsrud's  said  application  to  amend. 

At  the  date  of  the  indemnity  withdrawal  for  the  Northern  Pacific 
Eailroad  company  and  at  the  time  when  the  rights  of  the  St.  Paul 
Minneapolis  and  Manitoba  Railway  company  attached,  the  Sorbun  fil- 
ing being  of  record,  unexpired  andjprma  facie  valid,  served  to  except 
the  land  from  the  said  withdrawal  and  the  said  grant.  Northern  Pa- 
cific R.  R.  Go.  V.  Stovenour  (10  L.  D«,  645) ;  Malone  v.  Union  Pacific 
Railway  Co.  (7  L.  D.,  13). 

The  tract  beiug  unaffected  by  the  grant  for  the  St  Paul,  Minneapolis 
and  Manitoba  Railway  company,  it  became,  notwithstanding  its  loca- 
tion within  the  primary  limits  thereof,  subject  to  proper  selection  by  the 
Northern  Pacific  Railroad  company  (Northern  Pacific  Railroad  Oo.  v. 
Moling,  11  L.  D.,  138),  unless  the  right  of  that  company  to  so  select  was 
inferior  to  the  settlement  rights  of  Johnsrud. 

It  appears,  however,  that  the  said  applications  by  the  Northern  Pa- 
cific Railroad  company  to  select  the  tract,  were  as  I  am  advised  by  your 
office,  not  accompanied  by  any  specific  designation  of  corresponding 
loss  to  its  grant.  The  tract  being  unprotected  by  withdrawal,  the  case 
is  in  all  material  respects  similar  to  that  of  the  Northern  Pacific  Rail- 
road Co.  et  aL  v.  John  O.  Miller  (11  L.  D.,  1  and  428).  In  its  decision  in 
that  case,  adhered  to  on  review,  this  Department  held  that  the  right  to 
select  a  particular  tract  as  indemnity,  can  not  be  recognized  if  the  loss 
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for  which  indemnity  is  claimed,  is  not  specifically  designated  and  (on 
review)  that  the  rights  of  settlers  can  only  be  ascertained  and  protected 
by  the  enforcement  of  this  rule. 

The  applications  by  the  Northern  Pacific  Railroad  company  to  select 
the  land  being  rejected,  it  will  be  unnecessary  to  determine  whether  or 
not  at  the  dates  of  said  applications  the  rights  of  said  company  were 
greater  or  less  than  those  of  Johnsnid. 

The  land  being,  as  heretofore  shown,  excepted  from  the  grant  to  the 
St.  Paul,  Minneapolis  and  Manitoba  Bail  way  company,  and  the  North- 
em  Pacific  Railroad  company  having  failed  to  establish  its  right  to  the 
same  as  indemnity,  I  mnst  find  that  the  applications  hereinbefore  re- 
ferred  to  by  the  appellant  companies  have  been  properly  denied.  The 
action  of  your  office  in  rejecting  the  claims  of  said  companies  to  the  laud 
in  question,  is  accordingly  affirmed. 

This  disposition  of  the  case  renders  it  unnecessary  for  me  to  discuss 
the  action  of  your  office  in  allowing  Johnsrud's  said  application  to 
amend. 


OKLAHO^IA  LANDS— HOMESTEAD  COMMUTATION-TOWNSITE. 

Orlando  Townsitb  v.  Hysell  et.  al. 

The  commatatioD  of  an  entry  ander  section  21,  act  of  May  2, 1890,  cannot  be  allowed 
where  it  is  apparent  that  the  land  covered  thereby  is  intended  for  townsito  pur- 
poses and  not  for  agricaltnral  nse. 

Under  section  22,  of  said  act  a  homestead  entryman  may  parohase  for  townsite  par- 
poses  such  legal  sab-divisions  of  his  entry  as  may  be  required  therefor,  and  per- 
fect title  to  the  remainder  under  the  homestead  laws  on  showiug  due  compliance 
therewith. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  July  28, 1891. 

I  have  considered  the  case  of  the  townsite  of  Orlando  v,  Warren  H. 
Hysell  and  Oharles  W.  Ransom,  involving  the  S£.  |  of  ISec.  2,  T.  19 
:S.,  B.  2  W.,  Guthrie,  Oklahoma. 

It  is  not  necessary  to  repeat  in  detail  all  the  facts  recited  by  yoo. 
In  brief  the  facts  are : 

Warren  H.  Hysell  on  Jane  4, 1889,  made  homestead  entry  for  the 
SB.  i  of  Sec  2,  T.  19  K,  E.  2  W.  On  June  18,  1889,  T.  W.  Boles, 
acting  as  mayor,  presented  an  application  for  the  townsite  of  Orlando, 
covering  the  E.  i  of  said  SE.  i,  stating  that  the  land  sought  was  used 
for  trade  and  business. 

On  July  5, 1889,  James  M.  Kuykeudall,  acting  a^  mayor,  presented 
the  application  for  the  townsite  of  Cherokee  City,  covering  the  whole 
of  said  SE.  ^,  alleging  that  the  tract  was  used  for  the  purposes  of  trade 
and  business,  and  that  the  occupants  thei-eof  bad  ejected  a  town 
organization.  On  the  receipt  of  these  applications  your  office,  by  let- 
ter of  April  24, 1890,  decided  that  the  mere  statements  of  these  appli- 
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cants  would  not  warrant  the  order  for  a  hearing,  but  that,  if  within 
thirty  days  the  townsite  companies  would  file  sworn  statements  of  facts 
of  a  character  to  show  that  said  land,  or  any  portion  thereof,  was 
selected  as  the  site  of  a  town  or  actaally  settled  upon  or  occupied  for 
purposes  of  trade  and  business,  and  not  subject  to  disposal  under  the 
homestead  law,  at  the  time  Hysell's  entry  was  made,  a  hearing  would 
be  ordered,  but  that  if  such  evidence  was  not  furnished,  the  townsite 
applications  would  be  rejected. 

On  receipt  of  this  letter,  the  attorneys  for  the  townsite  notified  your 
office  that  ^'  no  proof  existed  that  the  tract  of  land  in  question,  to  wit, 
the  SE.  i  of  Sec.  2,  T.  19  K,  2  W.,  was  occupied  or  selected  as  a  town- 
site  by  any  one  prior  to  the  date  of  Hysell's  pretended  homestead 
entry,"  and  no  further  action  was  taken  in  the  premises.  Tlie  townsite 
applicants  having  thus  failed  to  present  any  evidence  in  support  of 
their  claims,  and  in  substance  admitted  that  said  claims  are  subordi- 
nate to  that  of  Hysell,  the  applications  filed  by  them  were  properly 
rejected. 

On  October  10, 1890,  Eysell  submitted  evidence  in  support  of  his  ap- 
plication for  a  patent  under  section  21  of  the  act  approve<l  May  2, 1890 
(26  Stat.,  81).  The  evidence  submitted  shows  a  residence  on  the  land 
from  October  9, 1889,  to  date  of  proof— one  year,  ten  acres  broken  and 
improvements  to  the  value  of  $150. 

In  reply  to  the  question.  Is  said  tract  within  the  limits  of  an  incor- 
porate town  or  selected  site  of  a  city  or  town,  or  used  in  any  way  for 
trade  or  business  ?  "  Hysell  and  his  witnesses  testified  as  follows : 

Said  tract  is  within  the.  limits  of  what  is  kuowu  as  the  town  of  Orlando.  It  is  not 
incorporated.  There  are  about  seventy- five  people,  men  women  and  children  in  aaid 
town,  said  tract  was  first  occupied  by  townsite  settlers  about  the  20th  day  of  June, 
1889.  No  part  of  said  tract  was  occupied  as  a  townsite  or  by  townsite  settlers  until 
nearly  two  weeks  after  said  tract  had  been  entered  by  claimant  Hysell.  The  nsnal 
business  and  trade  for  a  village  of  seventy-five  people  is  carried  on  on  said  tract. 
There  are  also  a  number  of  business  houses  and  residences  to  accommodate  said  peo- 
ple. 

At  the  time  of  submitting  final  proof  a  protest  was  filed  by  Oharles 
W.  Ransom,  alleging  that  the  tract  was  occupied  for  trade  and  business 
and  that  the  final  entry  was  not  sought  for  agricultural  purposes,  but 
was  sought  for  the  purpose  of  a  townsite.  After  the  testimony  was 
submitted  the  local  officers  dismissed  the  protest  and  your  office  sus- 
tained their  action.    Eausom  has  appealed. 

After  a  full  consideration  of  the  case  you  rejected  the  commutation 
proof  of  Hysell,  but  allowed  him  to  make  application  and  payment  for 
the  land  for  townsite  purposes,  under  section  twenty-two  of  the  act  of 
May  2, 1890,  before  cited.    He  has  appealed  from  this  ruling. 

The  section  under  which  Hysell  made  his  application  to  commute, 
vides : 

Sec.  21.  That  any  person,  entitled  by  law  to  take  a  homestead  in  said  Territory  of 
Oklahoma,  who  has  already  located  and  filed  upon,  or  shall  hereafter  locate  and  file 
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upon,  a  homestead  witbm  the  limits  desnrtbed  in  the  President's  proclamation  of 
April  first,  eighteen  hundred  and  eighty-rine,  and  nnder  and  in  pnrsnance  of  the  laws 
applieahle  to  the  settlement  of  the  lands  opened  for  settlement  by  snoh  proolama- 
tioOy  and  who  has  complied  with  all  the  laws  relating  to  snuh  homestead  settlement, 
may  receive  a  patent  therefor  at  the  expiration  of  twelve  months  Irom  date  of  locat- 
ing npon  said  homestead  npou  payment  to  the  United  States  of  one  dollar  and  twenty- 
five  cents  per  acre  for  land  embraced  in  sach  homestead. 

That  is  ia  effect  an  embodiment  of  section  2301,  Revised  Statutes,  as 
to  commatation  of  a  homestead,  also  of  the  act  of  March  3, 1891,  on  the 
same  snbject,  except  that  it  sabstitates  twelve  months'  residence  in- 
stead of  six,  as  provided  in  section  2301,  and  fourteen  mouths,  as  pro- 
vided in  the  act  of  March  3, 1891.  In  order,  however,  to  be  entitled  to 
make  such  entiy,  and  to  receive  a  patent  therefor,  the  land  must  be 
used  for  agricultural  purposes  and  a  compliance  with  the  requirements 
of  the  homestead  law  for  that  character  of  entry  must  be  shown,  the 
language  of  the  section  is  too  clear  to  admit  of  any  other  construction ; 
it  says  "  and  who  has  complied  with  all  the  laws  relating  to  such  home- 
stead  settlement ; "  that  is,  settlement  under  and  in  pursuance  of  the 
laws  applicable  to  the  settlement  of  the  lands  opened  for  settlement  by 
the  President's  proclamation;  the  lands  thus  opened  were  those  de- 
scribed iu  the  act  of  March  2,  1889,  which  were  expressly  declared  to 
be  subject  to  disposal  ouly  under  the  homestead  laws. 

It  can  not  be  fairly  claimed,  as  I  view  it,  that  Congress  intended  tbat 
a  homestead  claimant  who  desired  to  convert  his  farm  into  town  lots 
should  acquire  title  thereto  under  section  21.  If  such  a  coustructiou  is 
adopted,  section  22  is  practically  a  dead  letter  under  the  existing  order 
of  things.  I  cannot  give  this  statute  a  meaning  which  will  defeat  the 
ends  sought  to  be  attained,  of  requiring  of  the  to  wnsite  homesteader 
the  ten  dollars  per  acre  provided  for  in  the  act. 

There  is  considerable  evidence  in  the  record  which  goes  far  to  force 
the  conviction  upon  my  mind  that  the  homestead  entry  made  by  Ilysell 
was  made  for  speculative  purposes,  iu  other  words,  for  the  purpose  of 
founding  a  town,  but  it  is  not  of  that  convincing  character  that  should 
be  required  to  justify  a  forfeiture. 

Abundant  opportunity  has  been  allowed  the  townsite  settlers  to  seek 
a  hearing  on  this  poiut,  by  means  of  a  contest,  as  well  as  at  the  time 
final  proof  was  submitted,  but  they  have  failed  to  avail  themselves  of 
that  opportunity  and  I  do  not  feel  that  an  order  for  a  further  hearing  is 
warranted  in  the  premises. 

The  question  left  for  consideration  is  this :  Is  Hysell  seeking  to  make 
a  bona  fide  final  entry  for  agricultural  purposes,  as  contemplated  by  the 
provisions  of  the  homestead  law,  or  is  he  seekiug  to  make  a  final  entry 
nnder  the  provisions  of  that  law  for  townsite  purposes  f 

The  very  foundation  of  a  final  commuted  cash  entry  is  good  faith. 
This  principle  is  so  well  established  that  the  statement  requires  neither 
the  support  of  an  argument,  nor  the  citation  of  authorities. 

Hysell  claims  that  he  is  acting  in  good  faith.    His  counsel  argue 
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that  he  was  Dot  responsible  for  the  settlement  of  those  who  are  occa- 
pying  the  land  as  townsite  settlers — that  they  went  there  in  opposition 
to  his  wishes,  and  that  their  presence  should  not  prevent  him  from  per- 
fecting his  entry  as  a  homestead  claimant. 
He  made  entry  June  4^  1889.    At  the  hearing  he  was  asked, 

When  did  yoa  firet  hear  of  the  project  to  locate  a  town  on  the  tract  embraced  in 
yoarhomesteadf  Ans.  Jnne6, 1889.  Ques.  Where  were  yon  from  J  one  6,  until  October 
9,  1889  f  Ans.  I  was  in  Gnthrie  all  the  time  except  one  day  from  Jane  6,  to  2l8t,  then 
I  went  to  Illinois,  stayed  there  until  October  5,  then  come  back  to  Guthrie — arrived 
here  October  8,  and  went  to  my  claim  October  9,  1889. 

Ques.  When  did  you  first  meet  T.  W.  Boise  and  W.  B.  Russell  f  Ans.  The  first  time 
I  saw  Russell  was  April  22, 1889,  first  time  I  saw  Boise  was  May  16,  1H89. 

Qaes.  When  did  you  first  learn  that  Boise  and  Russell  or  others,  proposed  to  locate 
a  town  near  the  present  site  of  Orlando  f 

Ans.  About  June  18,  1889,  Mr.  Huff  told  me  that  they  were  goinfi^  to  start  a  town 
on  my  claim. 

Ques.  Hadn't  you  and  Russell,  Boise  and  Huff  been  camping  or  living  together  daring 
a  part  or  all  of  the  time  after  April  22,  1889,  and  up  to  about  Jane  21,  1889  f 

Ans.  No  sir ;  I  had  stopped  with  Huff  up  till  about  the  6th  of  June  1889,  have 
never  camped  with  Russell  or  Boise. 

Ques.  Were  you  present  in  Judge  Robertson's  tent  at  the  organization  of  the  Or- 
lando Townsite  Company  about  the  middle  of  June,  1889,  or  were  you  consulted  or 
advised  with  about  the  action  then  taken  in  any  way  f 

Ans.  I  was  not  present  at  any  organization  or  meeting  that  they  ever  had  ;  about 
that  time  Mr.  Boise  came  to  me  and  asked  me  if  I  wouldn't  relinquish  a  part  of  the 
land  for  the  benefit  of  a  town,  I  told  him  I  wanted  no  town  on  my  land  and  would  not 
relinquish  any  part  for  any  purpose. 

Ques.  When  did  yon  first  learn  that  Mr.  Haff  was  surveying  or  was  intending  to 
survey  a  townsite  on  your  homestead  f 

Ans.  The  first  I  knew  of  it  was  about  June  18,  when  he  told  me  that  they  were 
going  to  start  a  town  there. 

Ques.  When  did  you  first  take  steps  to  notify  the  public  to  keep  off  of  your  home- 
stead and  what  were  those  steps  f 

Ans.  The  first  step  was  to  notify  Mr.  Haff  not  to  have  anything  to  do  with  it;  that 
I  had  taken  it  for  a  homestead.  I  notified  all  parties  in  business  there  the  9th  or  10th 
of  October,  1889,  that  I  had  taken  it  for  a  homestead  and  did  not  want  them  to  in- 
terfere with  my  rights. 

We  thas  find  that  with  a  knowledge  that  his  claim  was  to  be  occu- 
pied as  a  townsite,  Hysell  was  carefal  to  absent  himself  from  the 
vicinity  of  the  land  until  after  settlement  was  made,  and  then  went  to 
Illinois  where  he  remained  for  months,  or  until  the  townsite  occupants 
were  established  in  their  homes,  and  had  occupied  their  places  of  bus! 
ness.  Mr.  HufiP,  to  whom  reference  is  made,  was  Hjsell's  intimate 
friend,  with  whom  he  had  lived  in  Guthrie  since  the  eventful  April  22, 
1880,  up  to  the  time  of  his  homestead  entry,  and  Huff  had  made  an 
entry  on  an  adjoining  tract  of  land. 

Both  had  operated  in  town  lots  in  Guthrie  and  had  remained  there 
since  the  opening  of  the  territory,  seeking  tracts  upon  which  to  estab- 
lish a  home,  they  were  together  when  they  selected  the  tracts  and  said 
tracts  were  pointed  out  to  them  by  their  friend  Boise,  yet  we  find, 
according  to  his  statement,  that  as  soon  as  his  entry  was  made,  these 
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two  friends.  Huff  and  Boise,  conspired  to  organize  a  townsite  on  the 
land  their  companion  had  entered  for  his  home,  and  he,  after  protest- 
ing against  such  a  nse  of  his  home  in  a  manner,  the  solemnity  and 
earnestness  of  which  may  be  well  imagined,  instead  of  placing  him- 
self in  a  position  where  he  ooold  warn  the  people  against  occupy  in  g 
his  land,  and  thas  protecting  his  rights,  hastened  to  a  distant  State, 
where  it  is  safe  to  assnme  he  was  free  from  the  din  and  confnsion  inci- 
dent to  the  boilding  of  an  Oklahoma  town,  and  we  hear  no  more  of  the 
<^  warning  of  people"  until  after  his  return,  long  after  said  town  had 
been  fully  established,  yet  we  find  that  his  friend  Huff  was  his  witness 
in  support  of  his  final  proof,  and  his  other  friend  Boise,  was  named  as 
a  witness  to  prove  his  compliance  with  the  requirements  of  the  home- 
stead law. 

Ho  argument  can  make  clearer  the  weakness,  not  to  say  the  ab- 
sordity  of  the  proposition  that  this  tract  of  land  was  occupied  by 
townsite  settlers  in  opposition  to  the  will  and  desire  of  Hysell.  The 
facts  are  stronger  than  any  argument  and  can  not  be  overlooked, 
and  this  Department  can  not  be  made  a  party  to  a  transaction,  the 
object  of  which  is  to  obtain  title  under  one  law,  to  land  which  is  to  be 
nsed  for  a  purpose  not  contemplated  in  that  act,  and  in  order  that  an 
entryman  may  have  no  excuse  to  attempt  such  a  course,  legislation  has 
provided  a  way  in  which  to  obtain  title  to  land  upon  which  homestead 
entry  had  been  made,  but  which  is  required  for  townsite  purposes. 
The  events  attending  the  settlement  of  lands  in  Oklahoma  are  unpre- 
cedented in  the  history  of  the  conntry,  and  as  the  results  of  such  set- 
tlement became  known,  additional  legislation  was  enacted  to  meet  the 
changed  condition  of  affairs.  Thus  tracts  of  land  that  were  entered 
one  day  under  the  homestead  law,  were  required  the  next  day,  or 
very  soon  after,  for  townsite  purposes,  in  a  country  into  which  thou- 
sands of  people  had  entered  within  a  brief  period  of  time,  and  in  order 
that  title  might  be  perfected  and  necessary  towns  established,  on  a 
firm  basis.  Congress  on  May  2, 1890,  enacted, — second  proviso,  section 
twenty-two : 

That  io  case  any  laada  in  said  Territory  of  Oklahoma,  which  may  be  occupied  and 
filed  npon  as  a  homestead,  ander  the  provisions  of  law  applicable  to  said  Territory, 
f>y  a  person  who  is  entitled  to  perfect  his  title  thereto  ander  sneh  laws,  are  required 
for  townsite  purposes,  it  shall  be  lawful  for  such  person  to  apply  to  the  Secretary  of 
the  Interior  to  purchase  the  lands  embraced  in  said  homestead  or  any  part  thereof 
for  town-site  purposes.  He  shall  file  with  the  application  a  plat  of  such  proposed 
town-site,  and  if  such  plat  shall  be  approved  by  the  Secretary  of  the  Interior,  he  shall 
issue  a  patent  to  such  person  for  land  embraced  in  said  town-site,  upon  the  payment 
of  the  sum  of  ten  dollars  per  acre  for  all  the  lands  embraced  in  such  town-site,  except 
the  lauds  to  be  donated  and  maintained  for  public  purposes  as  provided  in  this  sec- 
tion. And  the  sums  so  received  by  the  Secretary  of  the  Interior  shall  be  paid  over 
to  the  proper  authorities  of  the  municipalities  when  organized,  to  be  used  by  them 
for  school  purposes  only. 

It  will  be  observed  that  under  the  provisions  of  this  section  no  proof 
of  compliance  with  the  laws  relating  to  homestead  settlement  is  required. 


104  DECISIONS   RELATING   TO    THE    PUBLIC    LANDS. 

as  provided  by  section  twenty  one  of  the  act  in  question ;  but  the  party 
seeking  title  must  be  one  ^^  who  is  entitled  to  perfect  his  title  thereto 
under  such  laws,''  in  other  words,  he  must  have  been  qualified  to 
homestead  entry,  and  qualified  to  perfect  title  under  that  law,  and  if, 
possessing  these  qualifications,  section  twenty-two  permits  him  to  make 
application  for  the  land  and  to  receive  a  patent  for  the  same,  not  as 
a  homestead,  but  as  for  land  to  be  used  for  townsite  purpose,  the 
money  paid  for  the  land  does  not  go  into  the  treasury  of  the  United 
States,  as  provided  in  section  twenty-one,  but  it  is  to  be  used  solely  for 
the  benefit  of  the  inhabitants  of  the  town  for  school  pur]>ose8.  Had  it 
been  the  intention  of  Congress  to  allow  one  who,  like  Hysell,  had  prac- 
tically by  his  action,  if  not  by  express  permission,  allowed  his  claim 
to  be  occupied  for  townsite  purposes,  to  make  final  proof  for  the  same 
under  section  twenty-one  of  the  act  in  question,  it  is  not  reasonable  to 
assume  that  Congress  would  have  enacted  section  twenty-two  of  said 
act,  for  ttie  reason  that  the  latter  section  would  practically  be  a  nul- 
lity, as  no  one  who  could  make  final  proof  under  the  21st  section  for  a 
townsite,  would  pay  the  increased  price  required  by  the  twenty  second 
section,  and  the  latter  section  would  only  apply  to  those  who  should 
elect  to  pay  for  the  land  at  ten  dollars  per  acre  rather  than  to  reside 
thereon  for  one  year.  I  can  not  think  that  Congress  intended  to  pass 
an  act  of  this  limited  application,  but  rather,  that  recognizing  the  sud- 
den changes  which  had  taken, place  within  a  year  in  the  settlement  of 
the  Territory  of  Oklahoma,  it  provided  a  means  of  perfecting  title  to 
lands  occupied  as  townsites  without  doing  violence  to  the  long  estab- 
lisbed  principles  of  the  homestead  law,  and  thus  emphasizing  the  dis- 
tinction which  is  to  be  recognized  between  the  laws  under  which  title 
may  be  obtained  to  lands  to  be  used  for  homestead  purposes,  and  those 
laws  under  which  title  may  be  obtained  to  lands  which  are  to  be  used 
for  townsite  purposes.  Believing  this  to  be  the  correct  interpretation 
of  the  act,  I  approve  your  action  rejecting  the  commutation  proof  of 
Hysell.  You  also  held  that  he  must  embrace  the  entire  quarter  in  his 
townsite  application,  or  relinquish  the  portion  not  thus  applied  for.  I 
can  see  no  reason,  however,  why  he  should  be  required  to  embrace  in  his 
townsite  application  more  land  than  the  legal  subdivision  used  for  town- 
site  purposes,  or  why  he  may  not  perfect  title  to  the  balance,  by  showing 
compliance  with  the  laws  relating  to  homestead  settlement.  The  act 
clearly  seems  to  indicate  that  this  may  be  done,  as  it  provides  that 
application  may  be  made  for  any  part  of  the  homestead  for  townsite 
purposes. 

Your  decision,  modified  as  above  indicated,  is  affirmed. 

Should  Hysell  refuse  to  thus  avail  himself  of  the  provisions  of  the 
law,  and  the  proper  officers  make  application  to  enter  the  land  as  a 
townsite,  alleging  an  illegal  and  speculative  homestead  entry,  or  a  prac- 
tical abandonment  of  the  land,  as  contemplated  by  the  homestead  act, 
the  case  will  be  determined  upon  its  merits. 
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CONTEST— PBOCEEDINOS  BT  THE  GOVEBNMEXT— CONTESTANT. 

Fabbell  V.  McDonnell. 

An  application  to  contest  an  entry,  filed  pending  prooeedingB  against  the  same  by  the 
goyemment,  shonld  be  received  and  held  snbject  to  the  resalt  of  said  proceed- 
ings ;  and  if  said  proceedings  fail,  the  contestant  is  then  entitled  to  proceed 
against  said  entry  as  of  the  date  when  his  application  was  filed. 

A  supplemental  affidavit  of  contest  does  not  constitute  an  abandonment  of  the  prior 
charge,  or  waive  rights  secured  thereunder. 

Fimi  As&Utant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  29, 1891. 

I  have  considered  the  case  of  Barney  Farrell  v.  Michael  McDonnell, 
upon  the  appeal  of  the  former,  trom  yonr  decision  denying  his  applica- 
tion to  contest  the  homestead  entry  of  the  latter  for  the  B.  i  of  N£.  J 
and  N.  i  of  SE.  i  of  Sec.  8,  T.  1  N.,  R.  2  E.,  Bozeman  land  district, 
Montana, except  as  to  his  noncompliance  with  the  law  since  February 
20, 1889. 

Defendant  made  his  entry  on  the  19th  of  March,  1883,  alleging  settle- 
ment in  March,  1877,  and  made  his  final  proof  December  24, 1885.  A 
special  agent  of  the  government  investigated  the  case  and  made  a  re- 
'port  on  the  24th  of  Jnly,  1886,  npon  which  his  entry  was  held  for  can- 
cellation, as  fraudnlent.  While  the  investigation  by  the  special  agent 
was  being  made,  Farrell  filed  an  application  to  contest  the  defendant's 
entry,  and  yon  directed  the  local  officers  to  advise  him  ^^that  said  case 
is  in  the  hands  of  a  special  agent  of  this  office  for  investigation,  and 
that  his  application  to  contest  cannot  now  be  granted." 

On  the  application  of  McDonnell,  a  hearing  was  ordered  upon  the 
report  of  the  special  agent,  at  the  couclasion  of  which  the  register  and 
receiver  decided  that  the  allegations  of  the  government  were  sustained, 
and  held  the  entry  for  cancellation.  Upon  appeal,  that  judgment  was 
affirmed  by  your  office,  on  the  first  of  December,  1888.  McDonnell  did 
not  appeal  from  your  decision,  but  petitioned  that  it  be  so  modified  as 
to  allow  him  to  use  the  unexpired  lifetime  of  bis  entry  within  which  to 
comply  with  the  law.  This  petition  was  granted  by  your  office,  on  the 
20th  of  February,  1889. 

On  the  15th  of  March  of  the  same  year,  the  local  officers  transmitted 
to  your  office  an  additional  application  by  Farrell  to  contest  the  entry, 
and  his  attorney  was  informed  that  your  decision  of  the  20th  of  Febru- 
ary was  not  intended  to  abridge  or  prohibit  the  right  of  parties  to  con- 
test said  entry  nnder  the  Bules  of  Practice.  On  the  23d  of  November, 
the  local  officers  transmitted  to  yonr  office  a  third  application  by  Far- 
rell to  contest  the  entry,  which  contained  iu  addition  to  the  statements 
of  his  former  applications,  allegations  that  the  claimant  had  made  no 
effort  to  comply  with  the  law  since  your  decision  of  February  20, 1889. 

On  the  16th  of  January,  1890,  you  rendered  a  decision  holding  that 
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FarrelPs  application  of  November  23,  1889  was,  in  effect,  a  waiver  of 
his  rights  under  his  two  preceding  applications,  and  limited  his  contest 
(at  the  hearing  which  yoa  directed)  to  the  question  of  the  claimant's 
non-compliance  with  the  law  since  Febraary  20, 1889,  stating  that  your 
decision  of  that  date  effectually  disposed  of  the  question  of  McDonnell's 
compliance  with  the  law  previous  thereto. 

On  an  application  on  the  part  of  Farrell,  for  a  review  of  said  decis- 
ion, you  denied  his  motion,  on  the  8th  of  March,  1890,  and  the  case 
came  before  me  upon  appeal  from  your  judgment. 

Owing  to  your  decision  of  February  20,  1889,  the  entry  of  McDon- 
nell was  not  canceled,  as  a  result  of  the  proceedings  on  the  part  of  the 
government  FarreU's  application  to  contest  was  properly  suspended 
during  the  pendency  of  those  proceedings,  and  had  they  resulted  in  the 
cancellation  of  the  entry,  his  contest  would  also  have  ended  then  and 
there.  The  rule  in  regard  to  such  contests  is  laid  down  in  the  case  of 
the  United  States  v.  Scott  Khea  (8  L.  D.,  578)  as  follows: 

An  application  to  oontest  an  entry  filed  pending  proceedings  against  the  same  by 
the  government^  should  be  received  and  held  subject  to  the  linal  determination  of 
such  proceedings,  and  if  such  proceedings  fail  the  contestant  is  entitled  to  proceed 
against  the  entry,  his  right  taking  effect  by  relation  as  the  date  when  the  contest 
was  filed. 

To  the  same  effect  was  the  decision  in  the  case  of  Oonly  t;.  Price  (9 
L.  D.,  490),  where  it  was  said  that — 

an  application  to  contest  an  entry  filed  pending  goyernment  proceedings  against 
said  entry,  in  the  absence  of  some  good  reason  for  suspending  such  proceedings  in 
favor  of  said  applicant,  should  be  received  and  held  subject  to  the  final  determioa- 
tion  of  said  proceedings. 

The  proceedings  on  the  part  of  the  government  being  in  the  nature  of  a 
contest,  Farrell's  became  a  second  contest,  and  the  case  of  Eddy  v.  Eng- 
land (6  L.  D.,  530j  states  the  rule  governing  such  cases,  as  follows : 

An  affidavit  of  contest,  filed  pending  the  disposition  of  a  prior  contest,  should  be 
received  and  held  without  further  action,  until  final  disposition  of  the  prior  suit; 
but  the  right  of  the  second  contestant  will  be  held  to  take  effect  by  relation  as  of  the 
date  when  his  contest  affidavit  was  filed.  The  right  of  a  second  contestant  cannot 
be  defeated  by  curing  the  default  charged,  after  his  contest  is  filed. 

As  to  the  right  of  the  entryman  to  cure  his  previous  defaults,  afl^r 
the  initiation  of  contest,  the  case  of  Waldroff  v.  Bottomly  (10  L.  D., 
133)  held : 

If  the  status  of  an  entry  at  the  initiation  of  contest  calls  for  cancellation,  acts 
performed  thereafter  by  the  entryman  will  not  relieve  him  from  the  consequences  of 
his  previous  non-compliance  with  law. 

To  the  same  efi^'ect  was  the  decision  in  Davis  v.  Bott  (11  L.  D.,  423) 
which  held  that— - 

Acts  in  compliance  with  law  performed  after  the  initiation  of  contest,  and  induced 
thereby,  will  not  relieve  the  entryman  from  the  effect  of  a  default  existing  at  date 
of  contest. 
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By  tbe  failure  of  the  government  proceedings  to  resalt  in  the  cancel- 
lation of  the  entry,  the  rights  of  Farrell  took  effect  as  of  the  date  of 
the  filing  of  his  affidavit  of  contest.  Had  his  rights  not  inter vene<l 
prior  to  the  20th  of  Febmary,  1889,  when  yon  granted  McDonnell  far- 
ther time  within  which  to  comply  with  the  law,  and  to  submit  addi- 
tional proof  of  the  same,  there  would  have  been  no  one  to  question 
your  right  to  grant  that  privilege.  His  rights  having  attached,  how- 
ever, the  granting  of  that  privilege  tended  to  defeat  them,  and,  accord- 
ing to  the  decisions  cited,  was  nnanthorized. 

The  only  other  question  in  the  case  is  as  to  what  effect  the  applica- 
tion of  Farrell  to  contest,  made  on  the  23d  of  November,  1889,  had  upon 
his  two  prior  applications.    In  your  decision,  it  is  said : 

The  application  of  November  23,  1889,  is  in  effect  a  waiver  by  the  contestant  of  all 
rights  QDcler  the  two  preceding  applications. 

In  Warthen  v.  Vance  et  al.  (11  L.  D.,  407)  it  was  held  that  ^^  A  supple- 
mental affidavit  of  contest  does  not  constitute  an  abandonment  of  the 
prior  charge,  or  waive  rights  secured  under  a  hearing  subsequently  had 
thereon^"  and  in  Davis  v.  Bott,  page  423  of  the  same  volume,  it  was 
held  that — 

The  amendment  of  an  affidavit  of  contest,  by  adding  thereto  an  addition  al  charge, 
does  not  preclude  the  contestant  from  showing  a  default  originally  charged. 

After  fully  considering  the  case,  I  concl  ude  that  at  the  hearing  ordered 
by  your  office  letter  of  January  16, 1890,  Farrell  should  not  be  restricted 
in  his  proof  to  ^'the  question  of  claimant's  non-compliance  with  the  law 
since  February  20,  1889,"  but  that  he  should  be  allowed  to  make  his 
contest,  and  present  his  proof,  under  his  original  and  supplemental  affi- 
davits. 

The  decision  appealed  from  is  modified  accordingly. 


TIMBER  CiriiTURE  CONTEST-SITPPICrENCT  OF  CHARGE. 

Love  v.  Hillman. 

A  general  charge  of  ahandonment,  uuaocompanied  by  a  specific  allegation  of  non- 
compliance with  law,  will  not  warrant  a  hearing  against  a  timber  calture  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  29, 1891. 

H.  K.  Love  has  appealed  from  your  decision  of  January  8,  1890, 
rejecting  his  application  to  contest  William  0.  Hillman's  timber  culture 
entry  for  the  SB.  i  of  Sec.  27,  T.  102,  R.  61,  Mitchell  land  district,  South 
Dakota. 

The  reason  assigned  for  such  rejection  was,  that — 

the  allegations  mentioned  are  not  sufficient  upon  which  to  base  grounds  for  contest, 
no  failoie  to  comply  with  the  law  being  alleged. 
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The  allegation  of  the  contest  affidavit  is  as  follows : 

Said  William  C.  Hillman  has  personally  and  utterly  abandoned  said  tract,  and 
removed  his  family  therefrom,  and  does  not  intend,  as  affiant  has  every  reason  to 
believe,  to  return  thereto,  or  to  farther  comply  with  the  requirements  of  the  timber- 
culture  aec. 

The  charge  that  the  entryman  ^'  has  personally  and  utterly  aban- 
doned said  tract,"  standing  alone,  would  be  ambiguous,  and  suggestive 
of  the  idea  that  the  contestant  probably  supposed  personal  residence 
upon  a  timber-culture  entry  to  be  necessary.  The  further  statement; 
that  he  has  ^'  removed  his  family  therefrom  "  would  confirm  this  suppo- 
sition. If  the  entryman  had  failed  to  ^<  break,"  or  to  "  plant,"  or  to 
^<  cultivate,"  as  the  law  demands,  it  is  to  be  presumed  that  the  contest- 
ant would  so  state — especially  in  vlewof  your  suggestion  that  he  would 
be  afforded  ^'  an  opportunity  to  amend  his  application  so  as  to  embrace, 
in  specific  expression,  in  what  manner  Hillman  has  failed  to  comply 
with  the  timber-culture  law." 

The  statement  as  to  what  the  contestant  believes  the  entryman 
intends  to  do  in  future  is  entirely  irrelevant. 

I  concur  in  your  conclusion  that  the  contestant's  allegation  is  not 
sufficiently  direct  and  definite  to  warrant  your  office  in  ordering  an 
expensive,  troublesome,  and  vexatious  contest.  Your  decision  is 
affirmed. 


PRE-EMPTION    EITTBT— MIKERAIi     IiANI>— ACT     OP     MARCH   8»     I88I9 

SECTION  7. 

Habnish  V.  Wallace. 

In  order  to  defeat  a  pre-emption  entry,  on  the  ground  of  the  mineral  character  of 
the  land,  it  must  be  shown  that  the  mineral  was  known  to  exist  at  date  of  entry. 

The  confirmatory  provisions  of  section  7,  act  of  March  3,  1891,  for  the  benefit  of  a 
transferee  who  acquires  title  prior  to  March  1,  18ti8,  are  not  dependent  upon  the 
entryman's  compliance  with  law  in  the  matter  of  residence  and  improvement. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  30, 1891. 

On  January  29, 1885,  William  Wallace  made  pre-emption  entry  Fo. 
260,  for  the  W.  i  of  the  SW.  J  and  the  NE.  J  of  the  SW.  J  and  the  SB.  J 
of  the  NW.  i  of  Sec.  17,  T.  4  N.,  R.  11  E.,  Sacramento,  California. 

December  13,  18S9,  the  register  and  receiver  at  Sacramento  for- 
warded to  your  office  the  petition  of  J.  0.  Harnish,  asking  for  a  hearing 
to  determine  the  character  of  the  SE.  i  of  the  NW.  ^  of  said  section, 
which  tract  was  embraced  in  the  said  entry  of  Wallace,  he  claiming 
that  said  forty  acres  are  mineral  in  character,  and  not  subject  to  entry 
as  agricultural  land.  He  also,  in  the  same  petition,  alleges  that 
Wallace  did  not  comply  with  the  pre-emption  law  as  to  residence  and 
improvements. 
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Some  time  subseqaeut  to  December  13, 1889,  and  prior  to  February 
28, 1890  (the  exact  date  not  appearing),  Miss  Francis  Pearson  Thomas, 
through  her  attorneys,  Carter  and  Smith,  requested  you  to  make  an 
order  requiring  ^^  the  petition  and  all  papers,"  filed  or  hereafter  to  be 
filed,  to  be  served  upon  them  as  such  attorneys,  and  that  action  on  the 
petition  of  Harnish  be  suspended,  until  such  service  has  been  made. 

In  such  petition  they  allege  that  Miss  Thomas  is  the  owner,  by  pur- 
chase, of  the  land  embraced  in  Wallace's  entry. 

By  your  office  letter  of  February  28, 1890,  yon  refused  to  grant  their 
request,  for  non-compliance  with  Rule  102  of  Practice,  which  provides 
that: 

No  person  not  a  party  to  the  record  shall  intervene  in  a  case  without  first  diBclo»* 
ing  on  oath  the  nature  of  his  interest. 

In  said  letter,  you  also  held  that — 

the  petition  of  Harnish  (is)  sufficient  to  warrant  this  office  in  investigating  the  entry 
as  to  the  character  of  the  land  alleged  to  be  mineral, 

and  directed  the  local  officers  to  order  a  hearing  for  that  purpose. 

Thomas  has  appealed  from  this  action  of  your  office,  and  accompanies 
her  api)eal  with  affidavits  showing  that  she  became  the  purchaser  of 
said  land  September  19, 1887,  under  a  mortgage  foreclosure,  and  asks 
that  this  Department  shall  exercise  its  supervisory  power,  set  aside 
the  order  for  a  hearing,  and  direct  a  patent  to  issue  to  Wallace  for  the 
land  embraced  in  his  entry. 

The  petition  of  Harnish,  in  so  far  as  it  relates  to  the  mineral  char- 
acter of  the  land,  is  not  sufficient  to  authorize  a  hearing  thereon,  be- 
cause of  its  failure  to  allege  that  at  the  time  of  Wallace's  entry  there 
were  situated  any  '^  known  salines  or  mines  "  on  the  land.  On  the  con- 
trary, his  petition  clearly  shows  that  the  alleged  mineral  character  of 
the  land  was  first  discovered  in  the  month  of  May,  1^89,  while  the 
entry  of  Wallace  was  made  and  certificate  issued  in  January,  1885,  four 
years  previous  to  the  alleged  discovery  of  mineral. 

In  order  to  defeat  the  entry,  on  the  ground  of  mineral  character  of 
the  land,  it  must  be  shown  that  mineral  was  known  to  exist  at  the  time 
of  the  entry,  and  a  discovery  of  mineral  made,  as  in  this  case,  more 
than  four  years  after  the  allowance  of  the  entry,  will  not  warrant  its 
cancellation.  Nicholas  Abercrombie,  6  L.  D.,  393 ;  Abraham  L.  Miner, 
9  L.  D.,  408 ;  Thomas  J.  Laney,  lb.,  83 ;  Plymouth  Lode,  12  L.  D.,  513 ; 
see  also  Colorado  Goal  and  Iron  Company  v.  United  States,  123  U.  S., 
307-328. 

The  allegation  in  his  petition,  that  Wallace  did  not  comply  with  the 
pre-emption  law  as  to  residence,  improvements,  etc.,  can  not  be  enter- 
tained, for  the  record  shows  that  prior  to  March  1, 1888,  the  title  had 
been  transferred  to  Thomas,  appellant  herein,  which  brings  it  within 
the  provisions  of  the  7th  section  of  the  confirmatory  act  of  March  3^ 
1891. 
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There  is  no  allegation  of  fraad  upon  the  part  of  the  purchaser, 
Thomas,  nor  has  there  been  any  investigation  by  a  government  agent 
finding  that  there  was  any. 

Patent  will  issue  upon  compliance  by  Thomas  with  the  provisions  of 
the  circular  of  May  8, 1801, 12  L.  D.,  450. 

The  decision  of  your  office  is  accordingly  reversed,  and  you  will  re* 
call  the  order  for  a  hearing  on  the  petition  of  Harnish. 


BIGHT  OF  WAY— CANALi  COMPANY— ACT  OP  MARCH  8,  1891. 

Northern  Paoifio,  Yakima  &  Kittitas  Irrigation  Co. 

An  application  by  a  canal  company  for  the  right  of  way  granted  by  the  act  of  March 
3,  1891,  can  not  be  approved  until  presented  in  conformity  with  the  departmental 
regulations  formulated  under  said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  July  31, 1891. 

£y  letter  of  Jnnell,  1891,  you  transmitted  articles  of  incorporation 
of  the  Northern  Pacific,  Yakima  and  Kittitas  Irrigation  Company,  and 
also  two  maps  showing  the  lines  of  the  company's  canals,  and  recom- 
mended that  the  papers  be  received,  and  placed  on  file,  and  that  the 
maps  be  approved. 

Sections  eighteen  to  twenty-one  inclusive  of  the  act  of  March  3, 1891 
(26  Stat.«  1095),  relating  to  the  right  of  way  over  the  public  lands,  are 
very  similar  in  their  provisions  to  the  act  of  March  3, 1875  (18  Stat., 
482),  relating  to  the  right  of  way  for  railroads ;  and  in  the  circular  let- 
ter to  the  local  officers  dated  April  17, 1891  (12  L.  D.,  429),  under  the 
act  of  1891  reference  was  made  to  the  circular  dated  January  13, 1888 
(12  L.  D.,  423),  under  the  act  of  1875.  The  papers  now  presented  do 
not  show  a  compliance  with  the  requirements  of  these  circulars. 

The  copy  of  the  articles  of  incorporation  is  not  certified  by  any  officer 
of  the  corporation  under  its  corporate  seal.  So  copy  of  the  law  is  fur- 
nished under  which  the  company  was  organized,  with  the  certificate  of 
the  governor  or  Secretary  of  the  State  that  the  same  is  the  existing  law. 

If  the  law  of  Washington  directs  that  the  articles  of  association,  or 
other  papers  connected  with  the  organization,  be  filed  with  any  State 
officer  then  the  certificate  of  such  officer  should  be  furnished  showing 
that  the  same  have  been  filed  according  to  law,  with  the  date  of  the 
filing  thereof.  There  is  a  certificate  of  the  acting  Secretary  of  the  State 
of  Washington,  showing  that  the  copy  of  the  articles  of  incorporation 
furnished  in  this  case,  is  a  true  copy  of  the  original  articles  now  of  rec- 
ord in  his  office ;  but  it  neither  states  that  the  same  have  been  filed 
according  to  law,  nor  the  date  of  the  filing  thereof,  and  is  clearly  insuf- 
ficient in  these  respects. 

The  maps  presented  appear  to  conform  to  the  requirements  of  law 
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and  the  regalations,  except  in  the  affidavit  of  the  chief  engineer  at- 
tached to  the  map  of  the  lower  canal,  which  does  not  state  the  year 
in  which  the  survey  was  commenced,  or  that  in  which  it  was  completed. 
These  dates  should  be  sapplied. 

For  the  foregoing  reasons  these  maps  cannot  be  approved,  and  they 
are,  with  the  accompanying  papers,  retarued  to  yoa  without  my  ap- 
proval. 

In  connection  with  the  regulations  referred  to,  you  will  call  the  atten- 
tion of  the  company  to  the  deieccs  herein  pointed  out,  and  to  such 
others  as  a  careful  re-examination  of  said  maps  and  papers  may  dis- 
close, and  inform  it  that  it  will  be  allowed  an  opportunity  to  remedy 
the  same. 


bailboad  bight  op  way— station  gbounds. 
Continental  Ey.  and  Telegbaph  Oo. 

A  selection  of  station  grounds  will  not  be  approved  where  the  right  of  way  and  said 
grounds  are  so  located  as  to  exclude  access  to  public  land  lying  between  said  right 
of  way  and  station  grounds. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the' General  Land  Office^ 

July  31, 1891. 

I  have  approved  as  recommended  the  map  of  a  section  of  the  defi- 
nitely located  line  of  road  of  the  Continental  Railway  and  Telegraph 
Company,  in  Colorado;  also  one  plat  showing  a  selection  by  the  com- 
pany for  station  purposes,  which  were  submitted  with  your  letter  ot  the 
29th  instant.  The  other  plat  submitted  with  your  letter  is  not  approved 
because  it  appears  therefrom  that  the  line  of  the  company's  road  passes 
out  of  the  tract  selected  and  again  enters  it  in  such  manner  as  to 
leave  an  intervening  space  between  the  boundaries  of  the  right  of  way 
and  the  station  grounds  of  more  than  one  hundred  feet,  thus  enclosing 
a  tract  of  public  l^nds,  access  to  which  is  shut  oil'  on  one  hand  by  the 
right  of  way  and  on  the  other  by  the  station  grounds.  ISuch  action  on 
behalf  of  the  company  is  not  sanctioned. 

The  map  and  plats,  filed  under  the  right  of  way  act  of  March  3, 1875, 
are  herewith  returned. 

COSCTIOX  7,  ACT  OF  MABCH  8»  1891— RTJIiB  OF  APBIL  8»  1891 

United  States  v.  Thompson  et  al. 

A  motion  nnder  the  rnle  of  April  6, 1891,  providing  a  means  of  disposing  of  cases 
arising  nnder  section  7,  act  of  March  3,  Ic^l^  should  state  facts  saffloient  to  bring 
the  case  within  the  operation  of  said  section. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oe7ieral 

Land  Office^  July  31,  1891. 

I  have  considered  the  motion  of  E.  P.  Gates,  mortgagee,  in  the  case 
of  the  United  States  v.  Isaac  A.  Thompson  et  al,  asking  to  have  said 
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case  disposed  of  ander  the  provisions  of  the  7th  section  of  the  act  of 
March  3,  1891  (26  Stat,  1095) 

The  record  shows  that  on  October  11, 1881,  Isaac  A.  Thompson  made 
pre-emption  cash  entry  for  the  tract  in  qaestion,  to  wit,  the  NE.|  of 
Sec.  18,  T.  149  K,  E.  56  W.,  Grand  Forks,  North  Dakota,  and  on  the 
same  day  mortgaged  the  tract  to  H.  N.  Bissell  for  $250,  and  gave 
another  mortgage  to  E.  P.  Oates  for  $50.59. 

On  June  17, 1885,  a  special  agent  of  your  office  reported  that  the 
entryman  never  had  established  his  residence  on  the  tract,  and  that 
said  entry  was  fraadalent. 

On  October  2, 18<)5,  the  entry  was  held  for  cancellation. 

A  hearing  was  finally  had,  on  November  15,  1889,  and  January  10, 
1890.  On  this  latter  date,  H.  N.  Bissell,  as  mortgagee,  was  represented 
by  attorney,  and  the  government  was  represented  by  special  agent 
No  proof  was  submitted  by  the  defense.  After  considering  the  evi* 
dence  submitted  by  the  government,  the  register  and  receiver  found 
against  the  validity  of  the  entry  and  recommended  it  for  cancellation. 

An  appeal  was  taken  to  your  office,  where,  on  July  18, 1890,  the  find- 
ing of  the  local  land  officers  was  affirmed  and  the  entry  held  for  can- 
cellation. 

An  appeal  was  taken  by  Bissell  from  your  office  decision  to  this 
Department,  and  was  pending  here  when  the  act  of  March  3, 1891,  was 
approved. 

This  motion  is  made  by  E.  P.  Gates,  who  is  shown  by  the  special 
agent's  report  to  have  held  a  mortgage  on  the  tract  in  question  on 
October  2, 1885,  for  $50.59. 

The  motion  is  very  brief,  and  fails  to  show  facts  from  which  the 
Department  can  determine  that  the  mover  is  entitled  to  have  the  bene- 
fit of  section  7  of  the  act  cited. 

It  is  stated  in  the  motion  '^  that  he  (E.  P.  Oates)  is  now  the  owner 
and  holder  of  the  land  above  described,"  etc.,  but  it  is  nowhere  stated 
through  whom  and  by  what  process  he  became  the  owner  of  the 
property,  nor  the  date  when  he  became  the  owner,  nor  is  it  stated  whether 
the  mortgage,  shown  by  the  special  agent's  report  to  have  been  held 
by  him  on  October  2, 1885,  was  executed  before  final  entry  or  afterwards. 

A  motion,  under  the  rule  of  April  8, 1891  (12  L.  D.,  308),  providing  a 
means  of  disposing  of  cases  arising  under  section  7  of  the  act  of  March 
3, 1891,  should  state  facts  sufficient  to  bring  the  case  within  the  opera- 
tion of  said  section. 

A  memorandum,  called  an  abstract,  is  found  in  the  record,  neither 
signed  nor  certified  to,  which  states  that  H.  N.  Bissell  foreclosed  his 
mortgage  on  the  tract  in  question  in  1887,  and  received  a  sheriflTs  deed 
therefor  on  May  1, 1888. 

In  view  of  the  inadequate  statement  of  facts  found  in  the  motion  of 
Gates,  which  omission  leaves  the  Department  in  uncertainty  as  to  his 
rights  under  the  section  cited,  this  motion  must  be  denied.    However, 
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if  Qates  will  Hie  a  new  application  in  your  office,  setting  np  the  neces- 
sary foots  to  show  that  he  is  entitled  to  protection  under  section  7|  yon 
are  directed  to  consider  the  same. 


besidence-pbefebence  bight-fixaii  pboof. 

Logan  v.  Gunn. 

Temporary  absences,  made  necessary  by  the  poverty  of  the  claimant  or  the  exigenoies 
of  bnsinees,  do  not  interrnpt  the  continaity  of  residence  where  the  same  has  been 
actually  acquired. 

One  who  contests  an  entry  and  secares  the  cancellation  thereof  is  entitled  to  a  pre- 
ferred right  of  entry. 

Final  proof  should  not  be  accepted  during  the  pendency  of  prior  proof  submitted  by 
an  adverse  claimant  for  the  same  land,  but  may  be  considered  after  final  disposi- 
tion of  the  pending  adverse  proceedingSi  on  republication  of  notice  and  the  exe- 
cntion  of  new  final  affidavit. 

IHrsi  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  1, 1891. 

I  have  considered  the  appeal  of  Allison  B.  Logan  and  James  H. 
Onnn,  from  the  decision  of  yonr  office,  dated  January  9, 1890,  in  the 
case  of  Logan  v.  G-nnn  involving  the  right  to  enter  the  W.  i  of  SW.  ^, 
Sec  12,  T.  44  K,  B.  11  E.,  M.  D.  M.,  Snsanville,  Galifornia. 

On  Febmary  7, 1878,  David  T.  Mills  made  a  desert  laud  entry  cover- 
ing, with  other  lands,  the  above  described  tract  and  paid  the  first  install- 
ment required  by  law.  Sometime  in  1885,  Mills  was  notified  by  the 
local  officers  to  prove  np  his  claim,  but  subsequently  he  relinquished 
his  entry  and  the  same  was  canceled  by  your  office  February  4, 1886. 

On  February  15, 1886,  James  H.  Ounn  made  a  pre-emption  filing  for 
the  SB.  J  of  SB.  J  Sec.  11,  and  W.  J  of  SW.  J  and  SB.  J  of  SW.  J,  Sec. 
12,  T.  44  N.,  B.  11  B.,  and  at  the  same  time  on  the  same  day,  Allison 
B.  Logan  made  a  preemption  filing  for  the  N  W.  i  of  SB.  J,  N.  J  of  S  W. 
i  and  SW.  ^  of  SW.  ^,  Sec.  12,  town  and  range  as  above,  both  filings 
covering  the  W.  ^  of  SW.  ^,  Sec.  12,  the  laud  in  controversy,  and  both 
parties  claiming  settlement  February  4, 1886,  the  day  the  prior  desert 
entry  was  canceled. 

On  October  15, 1886,  Logan  published  notice  to  make  final  proof  and 
on  December  4, 1886,  presented  the  same,  Ounn  protesting  against  its 
acceptance,  and  therefore  the  local  officers  declined  to  receive  it. 
August  6, 1887,  Logan  again  gave  notice  of  his  intention  to  make  proof 
before  the  local  officers  October  15, 1887,  at  which  time  both  claimants 
appeared  and  submitted  testimony  in  support  of  their  respective  claims. 

The  local  officers  accepted  the  proof  of  Logan,  whereupon  Gunn  ax)- 

I)ealed  and  the  case  was  transmitted  to  your  office.    On  the  7th  of  July, 

1888,  Gunn  made  application  to  the  register  to  make  proof  on  his  claim, 

the  usual  notice  was  published  and  on  the  day  set,  viz,  August  25, 
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1-888,  the  proof  was  made,  Logan  protesting,  and  the  local  officers 
rejected  the  same  on  the  gronnd  that  Ounn's  former  appeal  relative  to 
the  same  question,  was  still  pending.  Gann  again  appealed,  and  ander 
date  of  January  9, 1890,  your  office  reversed  the  decision  below  so  far 
as  to  award  the  right  of  entry  to  Ounn,  but  required  him  to  make  new 
proof,  thus  affirming  the  action  of  the  local  officers  in  rejecting  the  proof 
submitted. 

From  this  action  Logan  and  Ounn  both  appeal;  Logan  on  the 
ground  of  error  in  awarding  the  land  to  Ounn,  and  Gunn  for  the  reason 
that  new  proof  is  required. 

The  testimony  taken  in  this  case  is  very  conflicting  and  voluminous, 
covering  several  hundred  pages  of  record,  making  it  extremely  difficult 
to  arrive  at  a  just  and  correct  conclusion  as  to  the  rights  of  the  parties 
in  interest. 

It  appears  from  the  record,  that  Ounn  iirst  went  upon  the  land  in 
question  about  November  11, 1884,  and  remained  there  all  night ;  that 
he  returned  to  the  laud  again  about  the  24th  or  25th  of  the  same  month, 
and  built  a  house  thereon ;  that  subsequently  he  had  the  land  surveyed 
and  that  early  in  1885,  he  made  application  to  file  on  the  tract  embraced 
in  his  present  filing,  but  it  was  rejected  by  the  local  officers  for  the 
reason  that  the  land  was  still  covered  by  the  desert  land  entry  of 
Mills.  He  then  commenced  contest  against  the  desert  entry  which  re- 
sulted in  the  local  officers  deciding  in  favor  of  the  contestant ;  Mills 
appealed  but  finally,  for  a  consideration  of  $50,  relinquished  his  entry 
and  the  same  was  canceled  February  4, 1886. 

It  appears  on  the  part  of  Logan  that  on  or  about  November  16, 1884, 
he  purchased  some  improvements  of  a  man  named  Linville,  consisting 
of  a  small  frame  house  and  a  corral  of  three  or  four  square  rods  enclosed 
by  a  stone  fence,  and  commenced  residence  there,  but  there  is  nothing 
in  the  record  to  show  that  Linville  was  other  than  a  squatter  on  the 
public  land,  or  that  the  improvements  sold  by  him  were  on  the  tract 
claimed  by  Mills,  the  desert  land  entry  man  ;  furthermore  there  is  noth- 
ing to  show  that  Logan  claimed  the  land  in  question  until  he  filed  his 
declaratory  statement,  February  15, 1886,  several  months  after  Ounn 
had  made  application  and  had  contested  the  claim  of  Mills. 

It  is  also  shown  by  the  record  that  at  the  time  Ounn  commenced  his 
house  in  November,  1884,  there  were  no  other  improvements  of  any 
kind  on  the  eighty  acres  in  question,  his  improvements  consisting  of  a 
one-story  box-house  sixteen  by  eighteen  feet,  shake  roof,  board  floor, 
door,  fire-place  and  chimney,  built  of  stone,  well  with  curb,  and  about 
four  acres  sown  with  grass  seed. 

It  is  well  established  by  the  record  that  Ounn  is  the  only  one  having 
improvements  on  the  land  at  the  date  of  filing;  that  the  land  was 
originally  embraced  in  the  desert  land  entry  of  Mills;  that  Logan 
never  claimed  the  land  prior  to  his  filing  and  never  took  any  steps 
whatever  to  contest  or  clear  the  record  of  the  existing  entry  of  MillSi 
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whereas  Oann  claimed  the  land  continaou8ly  from  November  25, 1884, 
when  he  erected  his  hoase,  and  in  1885,  attempted  to  file  upon  the 
same;  furthermore,  Gann  contested  the  Mills  entry  and  secured  deci- 
sion of  the  local  officers  in  his  favor  and  as  an  evidence  of  his  zeal  in 
trying  to  secure  the  land,  long  prior  to  the  initiation  of  the  Logan 
claim,  he  did  not  wait  for  action  on  the  appeal  of  Mills,  but  purchased 
his  relinquishment  at  a  cost,  including  expenses  of  contest,  of  $143. 

There  is  no  evidence  to  show  bad  faith  in  any  respect  on  the  part 
of  either  party,  both  are  single  men  and  were  obliged,  on  account  of 
their  poor  circumstances,  to  work  away  from  home  to  support  them- 
selves, and  to  improve  their  places.  Logan  has  been  able  to  reside  on 
his  tract  more  of  the  time  than  Gunn  has  on  the  land  claimed  by  him, 
yet  it  is  shown  that  Gunn  has  no  other  home  and  has  evidently  acted 
in  good  faith,  never  having  been  absent  therefrom  over  two  months  at 
one  time.  Temporary  absences  on  business  or  on  account  of  the  pov- 
erty of  the  party  do  not  interrupt  the  continuity  of  residence  where 
the  same  has  been  actually  acquired.  Peter  Weber;  9  L.  D.,  150; 
Lewis  F.  J.  Meyer;  10  L.  D.,  492 ;  and  Hilton  v.  Skelton;  11  L.  D.,  505. 

In  view  of  the  fact  that  Gunn  as  the  contestant  has  had  the  entry  of 
Mills  set  aside  and  Logan  took  no  steps  whatever  in  the  matter,  1  am 
of  the  opinion  that  Gunn  was  entitled  to  the  preference  right  of  entry. 
A  preference  right  of  entry  is  given  to  a  successful  contestant;  Gard- 
ner V.  Spencer  et  al.  (10  L.  D.,  398) ;  Boos  v.  Whitcomb  (10  L.  D.,  584) 
and  section  two,  act  May  14, 1880  (21  Stat.,  140). 

The  only  question  that  now  remains  in  this  case  is  the  exceptions 
taken  by  Gunn  to  your  office  decision  requiring  him  to  make  new  final 
proof.  It  has  been  shown  that  Gunn  made  proof  August  7, 1888,  and 
the  same  was  rejected  by  the  local  officers  on  account  of  a  pending  ap- 
peal, although  the  publication  of  notice  to  make  i)roof  was  regularly 
authorized  and  issued  by  the  register. 

The  action  of  the  local  officers  in  declining  to  accept  said  proof  while 
an  appeal  was  pending,  was  proper  and  in  accordance  with  the  rulings 
of  this  Department.  While  it  was  irregularly  made,  it  seems  sufficient 
to  show  a  compliance  with  the  law,  but  in  view  of  the  fact  that  possibly 
there  may  be  other  claimants  to  the  land  in  controversy,  who  have  not 
made  known  their  claims  on  account  of  the  pei^ding  appeals,  I  deem  it 
expedient  that  a  new  publication  be  made  in  this  case  for  the  period 
required  by  law. 

Therefore  your  office  decision  is  modified  to  the  extent  that  you  will 
return  Gunn's  proof  to  the  local  officers  with  instructions  that  after  said 
publication,  no  adverse  interests  appearing,  they  will  pass  upon  the 
proof  and  issue  the  final  papers,  on  the  party  making  new  final  affida« 
Tit  and  payment  for  the  land. 

In  case  any  adverse  interest  should  arise  the  local  officers  will  pro- 
ceed in  accordance  with  the  rules  in  such  cases. 
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TIMBER  CULTURE  CONTBST— BREAKING. 

Boyd  v.  Bartlett. 

A  oonteet  for  fail  are  to  break  the  requisite  five  acres  {he  first  year  mast' fail,  where 
it  appears  that  through  an  error  of  the  local  office,  Id  describing  the  land  applied 
for,  the  breaking  was  done  on  an  acUacent  tract. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offlce^  August  3, 1891. 

David  M.  Boyd  has  appealed  from  yqar  decision,  adverse  to  him,  in 
the  case  of  said  Boyd  v.  Aagnstas  Bartlett,  involving  the  timber-eul- 
tare  entry  made  by  the  latter,  on  September  10,  1885,  for  the  NW.  |  of 
See.  28,  T.  25,  B.  40,  Gkirden  Oity  land  district,  Kansas. 

The  contest  was  initiated  Febraary  19, 1887,  upon  the  allegation  that 
the  defendant 

Has  wholly  failed  to  comply  with  the  timber-culture  laws,  in  that  he  has  failed  to 
plow,  break,  or  stir,  or  caused  to  be  plowed,  broken  or  stirred,  five  acres  of  said  tract 
of  land,  and  that  the  said  tract  is  now  ail  prairie  sod. 

The  parties  appeared  before  the  local  officers  on  September  23, 1887, 
when  the  case  was  sabniitted  upon  an  agreed  statement  of  facts.  The 
local  officers  thereupon  held  the  entry  for  cancellation ;  but  your  office 
reversed  their  judgment. 

The  facts  agreed  upon  are  in  substance  as  follows : 

The  defendant  filed  an  application  for  the  ^^  northwest"  quarter  of 
said  section  28.  The  local  officers,  or  some  clerk  in  the  office,  upon 
filling  out  the  other  entry  papers,  inserted  therein,  by  way  of  descrip- 
tion of  the  tract,  " SW."  instead  of  "NW."  Thereupon  the  surveyor 
employed  by  the  entryman  to  locate  the  corners  of  his  claim,  misled  by 
the  description  contained  in  the  duplicate  receipt,  located  him  upon  the 
tract  named  therein,  and  he  (or  his  sou  for  him)  proceeded  to  break  six 
acres  on  said  "  southwest "  quarter  of  section  28.  The  next  year,  when 
the  son  went  to  do  the  second  year's  breaking,  he  found  a  claimant 
living  on  the  tract.  He  came  to  the  local  office  for  an  explanation.  The 
clerk,  upon  examination,  found  an  err9r  in  the  receipt — as  hereinbefore 
stated;  and  at  once  made  a  change  therein,  so  that  it  should  correspond 
with  the  application.  The  entry  papers  now  agreed  in  designating  the 
"northwest"  quarter  of  section  28  as  being  Bartlett's  entry.  But  the 
six  acres  broken  by  him  had  been  broken  upon  the  adjacent  "south- 
west" quarter — and  not  upon  the  tract  covered  by  his  entry. 

In  view  of  these  facts,  I  concur  in  your  conclusion  that  the  entryman 
acted  in  good  faith,  that  his  rights  ought  not  to  be  prejudiced  by  the 
error  of  the  local  officers,  and  that  the  contest  should  be  dismissed. 
Your  decision  is  accordingly  affirmed. 
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SWAMP  LAin>-PIELD  NOTES  OF  SITBVET. 

State  of  Mississippi. 

Where  the  field  notes  of  surrey  are  relied  apoo  to  determine  the  olalni  of  the  State, 
and  the  sorvey  is  made  prior  to  the  swamp  land  grant,  it  mnst  satisfactorily 
appear  from  the  field  notes  that  the  land  claimed  is  swamp  or  oTerflowed  land 
within  the  meaning  of  the  grant. 

The  State  may  he  permitted  to  add  ace  eridence  ontside  of  the  field  notes  to  show  that 
the  land  is  of  the  character  granted. 

Acting  Secretary   Chandler  to  the  Commissioner  of  the  General  Land 

Office^  August  3, 1891. 

I  have  considered  the  appeal  on  behalf  of  the  State  of  Mississippi 
from  year  ofBce  decision  of  May  14, 1890,  rejecting  the  claim  of  the 
State  under  the  swamp  land  grant  of  September  28, 1850,  in  and  to  the 
W.  i  NW.  i.  Sec.  17,  T.  2  S.,  R.  16  W.,  Jackson  land  district,  for  the 
reason  that  the  field  notes  of  the  (Jnited  States  survey,  on  which  the 
claim  of  the  State  is  based,  do  not  conclusively  show  that  said  tract  is 
swamp  or  overflowed  land  within  the  meaning  of  said  grant. 

The  record  shows  that  Boscoe  T.  Doud  and  Thomas  W.  Pitts  pur- 
chased the  N.  i  of  said  section  17,  March  5, 1883,  as  per  cash  entry  No. 
36,374. 

In  1884,  the  State  elected  to  have  the  field  notes  made  the  basis  for 
the  adjustment  of  the  swamp  land  grant,  and  in  1885  selection  was  made 
of  this  tract  from  the  field  notes. 

The  appeal  alleges  the  following  grounds  of  error,  viz : 

1.  In  holding  that  the  field  notes  of  United  States  survey  on  which 
the  claim  of  the  State  is  based  do  not  conclusively  show  that  the  tract 
in  conflict  is  swamp  or  overflowed  land  within  the  meaning  of  the  law. 

2.  In  holding  that  in  order  to  entitle  the  State  to  land  under  said  act, 
the  field  notes  must  conclusively  show  that  the  tract  is  swamp  or  over- 
flowed. 

3.  In  not  giving  the  State  an  opportunity  to  show  by  proof  outside 
of  the  field  notes  of  the  United  States  survey  that  said  land  wan,  on 
September  28, 1850,  swamp  or  overflowed  land  within  the  meaning  of 
the  act. 

4.  In  holding  for  rejection  the  claim  of  the  State  to  said  tract. 

In  the  matter  of  the  adjustment  of  the  swamp  land  grant  in  Louisi- 
ana, it  was  held 

When  the  field  notes  of  sarrey  have  heen  made  since  the  passage  of  the  act  of  1849, 
and  with  reference  thereto,  they  will  be  held  to  entitle  the  State  prima  facie  to  the 
lands  returned  as  swamp  and  oyerflowed,  withoat  the  additional  words 'made 
unfit  therehy  for  cnltivation ' ;  hut  where  made  before  the  passage  of  that  act,  all  the 
descriptive  words  in  the  grant,  or  words  clearly  of  a  like  import,  mnst  appear ;  and 
where  they  do  not  so  appear,  the  State  must  show  by  other  satisfactory  evidence 
that  the  lands  claimed  are  of  the  class  contemplated  by  the  grant.    (5  L.  D.,  5*20. 
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Under  said  decision,  I  am  of  the  opinion  that  where  the  field  notes 
are  relied  on,  and  the  survey  was  made  prior  to  the  swamp  land  f?rant, 
it  must  satisfactorily  appear  from  the  field  notes  that  the  tract  is  swamp 
or  overflowed  land  within  the  meaning  of  the  grant. 

The  survey  in  this  case  was  made  prior  to  the  swamp  land  grant,  to 
wity  in  the  first  quarter  of  1841,  and  while  the  field  notes  show  the  west 
line  of  this  section  to  be  on  <<  low  wet  pine  land,"  it  does  not  appear 
that  the  tract  in  question  is  **  made  unfit  thereby  for  cultivation." 

I  do  not  deny  the  right  of  the  State  to  show  by  evidence  outside  of 
the  field  notes  that  the  land  was,  on  September  28,  1850,  of  the  char- 
acter contemplated  to  be  granted,  and  if  she  so  desires,  as  would  appear 
from  the  appeal,  an  opportunity  should  be  afforded  her  to  make  such 
showing. 

To  this  end,  you  will  notify  the  State  and  allow  ninety  days  within 
which  to  make  any  further  showing  desired,  notice  of  which  should  be 
given  the  adverse  entrymen. 

Should  no  further  showing  be  made,  the  claim  of  the  State  will  stand 
rejected. 

Your  decision  is  accordingly  modified. 


HOMESTEAI>-AGT  OF  JUNE  16,  ISSO-SECTION  7,  ACT  OF  MABCH  8»189I« 

PuoET  Mill  Company. 

A.  eaah  entry  made  ander  seotion  2,  aot  of  Jone  15,  1880,  by  a  transferee  holding  aiK 
der  a  soldiers'  additional  entry,  is  confirmed  by  the  proviso  to  section  7,  act  of 
March  8,  1891,  where  the  yalidity  of  said  cash  entry  is  not  questioned  within  two 
years  from  the  issnance  of  final  receipt,  and  no  contest  or  protest  is  pending 
against  said  entry  at  the  date  of  said  act. 

The  cancellation  of  the  soldiers'  additional  entry  prior  to  the  passage  of  the  act  of 
March  3,  1891,  does  not  defeat  the  confirmation  of  the  cash  entry,  where  snch 
entry  is  made  in  accordance  with  the  existing  regulations  of  the  Department. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  August  4,  1891. 

On  February  17,  1876,  John  B.  Sparks  made  soldiers'  additional 
homestead  entry  for  the  KJ  of  SE.J  of  Sec.  22,  T.  26  K,  R.  6  B., 
Olympia  (now  Seattle)  land  office,  Washington,  upon  which  hereceiyed 
final  certificate  the  same  day. 

On  June  13,  1876,  the  tract  was  sold  to  the  Puget  Mill  Company. 

On  December  18, 1876,  said  entry  was  held  for  cancellation  by  your 
office  for  the  reason  that  it  was  based  upon  spurious  and  forged  papers. 

An  appeal  was  taken  from  this  ruling  but  for  some  reason  it  was  mis- 
laid in  your  office  and  consequently  was  not  acted  upon,  bat  in  your 
decision  of  March  4, 1891,  it  is  stated  that  this  appeal  was  informal  and 
irregular. 

On  March  11, 1886,  the  Puget  Mill  Company,  as  transferee,  was  al- 
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lowed  to  purchase  the  tract  ander  the  second  section  of  the  act  of  June 
15, 1880  (21  Stat.,  237). 
In  said  decision  it  is  held  by  yon  that — 

the  Paget  Mill  Company,  as  transferee,  by  its  pnrchase  under  the  aot  of  Jnne  15, 
1880,  abandoned  its  appeal  from  the  decision  holding  the  entry  for  cancellation. 
Alonzo  Swink  (7  L.D.,  342). 

Yon  also  held  the  cash  entry  of  the  Paget  Mill  Company  for  cancella- 
tion being  a  purchase  of  a  tract  covered  by  an  entry  depending  for  its 
inceptive  right  upon  false  and  fraudulent  statements  and  forged  doca« 
ments,  citing  the  case  of  J.  S.  Gone  (7  L.  D.,  94),  and  the  case  of  the 
Paget  Mill  Co.  (7  L.  D.,  301). 

On  March  25, 1891,  a  motion  was  filed  asking  for  a  review  of  said 
decision  <<  on  the  ground  that  the  entry  seems  to  be  confirmed  by  the 
act  of  March  3, 1891." 

After  considering  this  motion  on  May  19, 1891,  you  denied  said  motion 
stating  that  '*  The  seventh  section  has  no  reference  to  entries  void  ab 
initio.  This  entry,  therefore,  does  not  fall  within  the  provisions  of  said 
act.    The  motion  is  denied." 

An  appeal  has  been  taken  from  your  judgment  to  this  Department. 
The  proviso  to  the  seventh  section  of  the  act  of  March  3, 1891  (26  Stat., 
1095),  reads : 

That  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiver's 
receipt  upon  the  final  entry  of  any  tract  of  land  nnder  the  homestead,  timber-ctiUnre, 
desert-landi  or  preemption  laws,  or  under  this  aot,  and  when  there  shall  be  no 
pending  contest  or  protest  against  the  validity  of  such  entry,  the  entryman  shall 
be  entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same  shall  be 
issued  to  him;  but  this  proviso  shall  not  be  construed  to  require  the  delay  of  two 
years  from  the  date  of  said  entry  before  the  issuing  of  a  patent  therefor. 

It  is  shown  by  the  foregoing  statement  of  facts,  that  the  cash  entry 
in  question  is  based  on  an  original  soldier's  additional  homestead  entry^ 
and  while  this  entry  was  canceled  before  the  act  cited  was  passed,  said 
cancellation  can  have  no  bearing  on  the  rights  of  the  holder  of  the  cash 
entry  in  question. 

This  entry  was  made,  the  tract  paid  for  and  a  receivers'  receipt  issued 
thereon  on  March  11,  1886.  The  Paget  Mill  Company  have  held  that 
receipt  and  possession  of  the  tract  ever  since  that  date.  The  entry 
was  allowed  by  the  local  officers  and  more  than  two  years  elapsed  there- 
after before  the  validity  of  the  entry  was,  in  any  way,  questioned  by 
the  government.  In  fact  no  steps  were  taken  by  it  concerning  this 
entry  until  March  4, 1891,  after  the  act  in  question  was  approved,  and 
more  than  four  and  a  half  years  after  the  receiver's  receipt  was  issued. 

No  contest  or  protest  was  pending  against  the  entry  at  the  date  of 
the  passage  of  the  act*  All  the  conditions  named  in  the  proviso  to 
said  section  seven,  exist.  It  follows  that  a  patent  should  issue  on  this 
entry. 

It  is  unnecessary  here  to  discuss  whether  an  entry  void  ah  initio  could 
be  confirmed  under  this  section,  for  the  entry  in  this  case  is  not  a  void 
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entry.  It  was  an  entry  allowed  by  the  ralings  of  the  Department  at  the 
time  it  was  made,  and  sanctioned  at  the  time  by  the  jadgment  of  the 
land  officers,  who  allowed  it.  The  government  owned  the  land  and  dis- 
posed of  it  to  this  entryman,  receiving  in  retarn  the  regolar  price  for 
such  lands. 

In  view  of  the  foregoing,  you  are  directed  to  issue  a  patent  on  the 
entry. 

ALASKA  LANDS-INDIAN  OCCC7PANCY. 

A.  S.  Wadlbigh. 

Land  actually  occapied  in  good  faith  by  the  natives  of  Alaska  is  reserved  from  dis- 
position nntil  sach  time  as  Congress  shall  prescribe  the  terms  on  which  they  may 
acqnire  title. 

Acting  Secretary  Chandler  to  Mr.  A.  8.    Wadleigh^  KlawacJc^  Alashaj 

August  4, 1891. 

In  reply  to  your  letter  of  June  6,  1891,  requesting  "  a  decision  as  to 
the  quantity  of  land  a  native  is  entitled  to  hold  under  the  provisions  " 
of  section  14  of  the  act  of  Congress,  approved  March  3, 1891  (26  Stat., 
1095),  you  are  advised  that  by  the  eighth  section  of  the  act  of  Congress, 
approved  May  17, 1884  (23  Stat.,  24)  the  districtof  Alaska  was  created 
a  land  district,  a  United  States  land  office  was  located  at  Sitka,  and 
"  the  laws  of  the  United  States  relating  to  mining  claims  ^  were  ex- 
tended to  said  district,  <<  subject  to  such  regulations  as  may  be  made  by 
the  Secretary  of  the  Interior  approved  by  the  President.  It  was  also 
provided — 

That  the  Indians  or  other  persons  in  said  district  shall  not  be  disturbed  in  the 
possession  of  any  lands  actually  in  their  nse  or  occnpation  or  now  claimed  by  them, 
but  the  terms  under  which  such  persons  may  acquire  title  to  such  lands  are  reserved  for 

future  legislation  by  Congress But  nothing  contained  in  this  act  shall 

be  construed  to  put  in  force  in  said  district  the  general  land  laws  of  the  United  States. 

By  sections  12  and  13  of  said  act  of  1891,  provision  is  made  for  the 
purchase  of  public  lands  in  Alaska  by  persons  therein  designated,  for 
the  purpose  of  trade  and  manufactures,  limiting,  however,  the  amount 
to  one  hundred  and  sixty  acres  and  fixing  the  price  at  two  dollars  and 
fifty  cents  per  acre.  But  the  fourteenth  section  of  said  act  excludes 
from  the  operation  of  said  sections  12  and  13,  among  others,  lands  ^<  to 
which  the  natives  of  Alaska  have  prior  rights  by  virtue  of  actual  occu- 
pation." It  is  evident  that  tliis  provision  protects  the  actnal  occupa- 
tion of  land  by  the  natives  of  Alaska,  until  Congress  shall  prescribe 
the  terms  by  which  they  may  acquire  title  to  any  part  of  the  public 
domain  under  the  general  land  laws,  other  than  mineral.  It  applies 
only  to  lands  occupied  and  possessed  in  good  faith,  and  will  not  include 
lands  to  which  there  is  only  a  pretended  claim  withont  any  actnal  bona 
fide  possession  or  occupation. 
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HOMESTEAD  CONTEST— CHABOE— AFFIDAVIT  OF  CONTEST. 

AsHWELL  V.  Honey. 

An  alId£ation  that  the  claimant  has  never  resided  on  the  land,  and  that  his  home  and 

place  of  business  is  elsewhere,  is  equivalent  to  a  charge  of  abandonment ;  and  a 

notice  issued  thereon  to  answer  to  the  charge  of  abandonment  is  not  bad  for 

Tariance. 
Acts  in  compliance  with  law  performed  by  the  claimant  prior  to  the  service  of  notice, 

but  induced  by  the  impending  suit,  will  not  cnre  the  prior  de&ult  nor  defeat  the 

contest. 
A  contest  should  not  be  dismissed  on  the  ground  that  the  affidavit  of  contest  was 

executed  before  an  attorney  of  record  in  the  case. 
The  government  is  not  precluded  by  a  contestant's  withdrawal  from  considering  the 

evidence  submitted  and  rendering  judgment  thereon. 

JPirti  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  4,  1891. 

I  am  in  receipt  of  the  appeal  of  Albert  Honey  from  your  office  deci- 
sion of  December  19, 1888,  holdlDg  for  cancellation  his  homestead  entry 
for  the  SB.  i  of  Sec.  26,  T.  3  N.,  R.  35  W.,  McCook,  Nebraslia.  His 
entry  was  made  June  25, 1884. 

August  23,  1886,  William  C.  Ashwell  filed  an  affidavit  of  contest, 
charging,  in  substance,  that  Honey  had  never  resided  thereon,  and  that 
his  home  and  place  of  business  were  at  Trenton,  Nebraska. 

Notice  issued  on  said  affidavit  ordering  a  hearing  for  October  25,  and 
directing  that  the  testimony  be  taken  October  18,  before  a  notary  pub- 
lic, at  Stratton,  Nebraska.  Both  parties  appeared  before  the  notary  at 
the  time  set,  but,  owing  to  a  defect  in  the  return  of  service  of  notice,  the 
cause  was  continued  uniiil  December  14,  and  an  alias  notice  issued 
October  27,  directing  a  hearing  December  14,  and  that  the  testimony 
be  taken  before  the  same  notary  December  7,  1886. 

December  6,  the  contestant  was  compelled  to  take  another  continu- 
ance, because  he  had  been  unable  to  get  service  on  the  defendant  for 
the  reason,  as  alleged  and  undisputed,  that  claimant  ^^  avoided  him  and 
concealed  himself." 

Under  this  application  the  case  was  continued  until  February  2, 1887, 
and  a  new  notice  issued,  fixing  January  25  for  taking  the  testimony. 
On  said  last  day  the  parties  appeared,  and  the  testimony  was  taken. 

On  February  2, 1887,  the  day  set  for  the  hearing  in  the  last  notice, 
claimant  appeared  before  the  local  officers  and  moved  to  dismiss  the 
contest,  for  the  following  reasons : 

I.  The  affidavit  of  contest  herein  does  not  conform  to  Sec.  2297  of  the  Revised  Stat- 
utes. 

II.  The  notice  served  on  defendant  (filed  herewith)  does  not  conform  to  the  allega- 
tions contained  in  the  affidavit  of  contest. 

III.  The  notice  referred  to  is  dated  December  7,  1886,  was  served  on  defendant  at 
his  home  on  the  land  in  dispute  December  14,  '86,  and  no  testimony  whatever  is  intro- 
duced showing  any  failure  on  the  part  of  defendant  np  to  the  date  of  said  notice. 
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ly.  The  evidence  introdaced  by  the  eontestant  wholly  fails  to  sDstain  the  charge 
of  abaudonment  or  change  of  residence  for  six  months. 

y.  The  affldaTit  of  contest  being  sworn  to  before  attorney  of  record,  there  is  no 
basis  for  hearing. 

The  register  and  receiver  sastained  the  motion,  as  appears  by  the  fol- 
lowing endorsement  thereon : 

"Feb.  2, 1887. 

<-  Motion  sastained.  Case  dismissed.  See  section  376,  page  677,  Bo: 
vised  Statutes  of  Nebraska." 

They  have  rendered  no  jndgment  other  than  the  above,  as  to  the 
merits  of  the  case. 

Ashwell  appealed,  and  by  your  said  office  decision  the  action  of  the 
local  officers  was  reversed,  and  the  entry  held  for  cancellation  on  the 
evidence  submitted. 

After  an  ineffectual  motion  for  review,  the  claimant  has  appealed  to 
this  Department,  alleging,  substantially,  the  grounds  set  forth  in  his 
motion  to  dismiss ;  also  error  in  overruling  the  motion  for  review. 

Without  reviewing  the  evidence  in  detail,  it  is  sufficient  to  say  that 
it  has  been  examined,  and  shows  an  entire  lack  of  good  faith  on  the 
part  of  the  entryman  and  fully  sustains  the  allegations  of  contest  and 
the  judgment  of  your  office  thereon.  This  leaves  for  consideration  the 
questions  of  practice  raised  by  the  record. 

The  allegation  of  default  in  the  last  notice  and  the  one  on  which 
proof  of  serviC/C  was  properly  made  is  ^<  for  abandoning  his  homestead 
entry."  This,  though  not  in  hceo  verha^  is  substantially  the  same  charge 
alleged  in  the  affidavit. 

The  affidavit  charges  that  he  had  never  resided  on  the  laud,  and  that 
his  home  and  place  of  business  was  at  Trenton  (thirteen  miles  from  the 
land).  This  is  equivalent  to  a  charge  of  abandonment  of  the  entry  and 
did  not  constitute  a  fatal  variance  between  the  affidavit  and  notice. 
Durken  v.  Lindstrand,  11  L.  D.,418;  Green  v.  Berdan,  10  L.  D.,  294. 

It  is  also  a  compliance  with  section  2297  of  the  Eevised  Statutes,  for 
more  than  six  mouths  had  elapsed  from  the  date  of  the  entry,  and  the 
affidavit  charged  that  he  had  never  (up  to  that  date)  resided  thereon. 

There  is  no  merit  in  the  third  alleged  error.  The  evidence  did  not 
<<  show  failure  on  the  part  of  defendant  up  to  December  14,  date  of 
service  of  notice." 

It  is  true  the  evidence  shows  that  at  date  of  the  service  of  the  last 
notice,  the  defendant  was  at  his  house  on  the  land,  but  it  clearly  ap- 
pears that  his  being  there  was  in  consequence  of  his  knowledge  that 
these  proceedings  had  been  commenced  against  him,  and  it  also  satis- 
factorily appears  that  he  had  been  dodging  the  service  of  notice  and 
concealing  himself  from  the  officers  until  he  could  go  back  to  his  entry, 
and  by  such  means  endeavoring  to  defeat  the  contestant's  action.  While 
it  has  properly  been  held  by  this  Department  that  a  defaulting  entry- 
man  may  cure  his  laches  before  service  of  notice  of  contest,  it  has  also 
been  held  in  numerous  decisions  (and  I  know  of  none  to  the  contrary) 
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that  if  it  is  shown  that  his  haste  to  care  his  defaalt  was  due  to  knowl* 
edge  of  an  impending  contest,  as  is  clearly  shown  in  this  case,  and  that 
his  attempt  was  made  solely  to  defeat  the  contest  and  not  for  the  pur- 
pose of  complying  with  the  law  in  good  faith,  snch  action  will  not  cure 
his  defaalt,  nor  defeat  the  contest.  Heptner  v.  McCartney,  11 L.  D.,  400. 

The  fifth  and  last  ground  in  the  motion  to  dismiss  and  the  one  upon 
which  the  local  officers  based  their  jadgmeut  of  dismissal  (that  the  affi- 
davit was  made  before  an  attorney  of  record)  is  not  sastained  by  the 
decisions  of  this  Department.  Gotthelf  v.  Swinson,  5  L.  D.,  657;  see 
also  Houston  v.  Goyle,  2  L.  D.,  58. 

The  action  of  the  local  officers  in  sustaining  the  motion  to  dismiss 
the  contest  was  wrong. 

It  is  not  necessary  to  consider  the  question  as  to  whether  claimant 
waived  any  of  his  rights  by  going  into  the  trial  of  the  case,  after  protest- 
ing against  the  jurisdiction  of  the  local  officers,  as  the  record  shows 
that  they  had  full  jurisdiction.  Nor  is  it  necessary  to  consider  whether 
the  appeal  of  claimant  from  the  action  of  your  office  was  timely  or  not, 
for  after  a  full  consideration  of  all  the  points  raised  on  appeal  and  in 
the  motion  for  review,  I  am  satisfied  that  there  has  been  no  error  com- 
mitted to  the  prejudice  of  claimant.  He  has  offered  all  his  testimony 
before  the  register  and  receiver.  The  evidence  is  before  me  and  has 
been  considered,  aod  in  my  opinion  calls  for  a  cancellation  of  the  entry. 

The  evidence  submitted  on  his  motion  to  review  the  decision  of  your 
office  has  reference  exclusively  to  his  acts  of  residence  and  improve- 
ment, after  the  case  had  been  heard  before  the  local  officers,  and  is 
insufficient  to  support  his  motion  for  review. 

Your  office,  by  letter  of  the  Slst  instant,  transmits  AshwelFs  with- 
drawal of  his  contest  and  waiver  of  all  rights  in  the  premises  '*  because 
of  the  full  compliance  with  the  law  and  the  good  faith  shown  by  claim- 
ant Honey  since  the  hearing  in  said  contest 

In  caaes  of  contest  the  goyernment  is  a  party  in  interest;  it  is  not  precluded  by 
a  contestant's  withdrawal  firom  considering  the  evidence  in  the  case  with  the  view 
of  ascertaining  and  adjudicating  npon  the  right  of  theentryman  as  between  liimself 
and  the  government  (Overton  v.  Hoskins,  7  L.  D.,  394 ;  Taylor  v.  Hoffroao,  5  L.  D., 
40;  Hegranes  V.  London,  ib.,  3S5;  Saunders  v.  Baldwin,  9  b.  D.,  391 ;  Wells  v.  Hewitt, 
11 L.  D.,  166;  Capelli  v.  Walsh,  13  L.  D.,  334 ;  Stenoien  v.  Northern  Pacific  Railroad 
Company,  12  L.  D.,  495). 

If  it  be  a  fact  that,  since  the  hearing,  the  claimant  has  resided  upon 
and  improved  the  tract — 

This  does  not  give  the  entry  man  any  additional  right,  as  his  entry  must  be  weighed, 
in  the  balance  of  the  law,  as  it  stood  at  the  time  of  the  initiation  of  contest  (Waldroff 
V.  Bottomly,  10  L.  D.,  133 ;  Davis  v.  Bott,  11  L.  D.,  423). 

The  decision  appealed  from  is  accordingly  affirmed. 
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TIMBER  CXJLTTrRB  CONTE9T-PBIOBITY  OF  CONTEST 

Hoffman  et  al.  v.  Gebotjld. 

When  an  affidayit  of  contest,  setting  forth  a  etatatory  groand  of  cancellation,  has 
been  filed  and  notice  issned  thereon,  the  contest  is  regularly  initiated,  so  far  as 
a  stranger  to  the  record  is  concerned,  and  can  not  be  dismissed  prior  to  the  day 
fixed  for  hearing  and  without  notice  to  the  contestant. 

An  application  to  enter  filed  with  a  timber  culture  cfontest  reserves  the  land  covered 
thereby  from  any  other  disposition  while  the  same  is  pending. 

The  fact  that  a  timber  culture  contest  is  begun  prior  to  the  expiration  of  the  year  in 
which  the  default  is  charged,  does  not  warrant  the  dismissal  thereof,  prior  to  the 
day  fixed  for  hearing  and  without  notice  to  the  contestant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

August  5. 1891. 

I  have  considered  the  case  of  Edwin  H.  Hoffman  and  Hervey  A. 
Humphrey  v.  Henry  M.  Gerould,  involving  the  right  to  the  SB  \  of 
Sea  14',  T.  118,  K.,  B.  69  W.,  Hnron,  South  Dakota,  aa  presented  by 
the  appeal  of  Hoffman  from  the  decision  of  your  office  dated  March  23, 
1888,  affirming  the  action  of  the  local  officers  in  dismissing  his  contest 
against  timber  culture  entry  No.  4387,  for  said  land,  made  by  Gerould  on 
January  14, 1884. 

The  record  shows  that  said  Hoffman,  on  December  16, 1885,  filed  his 
affidavit  of  contest  against  said  entry,  alleging  that  the  entryman 

has  failed  in  whole  or  in  part  to  hreak  or  cause  to  he  broken  the  five  acres  required 
to  be  broken  during  the  second  year  after  entry  thereof,  viz :  from  December  14, 
1884,  to  December  14,  1885,  and  said  default  still  continues,  also  the  said. Gerould 
has  failed  in  whole  or  in  part  to  cultivate  or  cause  to  be  cultivated  the  five  acres  re- 
quired to  be  cultivated  duriui;;  the  second  year  after  entry  thereof,  viz:  from  Decem- 
ber 14,  1884,  to  December  14,  1885,  and  said  failure  still  exists,  five  acres  of  said 
tract  or  any  part  thereof  having  not  been  cultivated  to  crop  or  otherwise  up  to  this  date. 

Upon  due  showing,  publication  was  ordered  summoning  said  con- 
testant and  entryman  to  appear  before  one  Morse,  a  notary  public,  at 
Faulkton,  Dakota  Territory,  on  February  24, 1886,  to  give  testimony 
in  the  case.  On  January  15, 1886,  without  notice  to  the  contestant, 
the  local  officers  ^'of  their  own  motion"  dismissed  said  contest  on  the 
ground  that  it  was  invalid,  and  on  the  same  day  allowed  said  Humphrey 
who  was  the  proprietor  t)f  the  paper  in  which  notice  of  contest  was 
published,  to  file  an  affidavit  of  contest  against  said  entry,  alleging  the 
same  cause  of  action  as  charged  by  said  Hoffman. 

On  February  18, 1886,  Hoffman  filed  a  motion  in  the  local  land  olSce 
asking  a  reconsideration  of  the  action  dismissing  his  contest,  which  was 
overruled,  and  he  appealed.  Afterwards,  to  wit :  on  April  19,  1886, 
and  while  said  appeal  was  pending,  a  hearing  was  had  before  the  local 
officers  on  Humphrey's  contest,  and,  upon  the  evidence  submitted  by 
the  contestant,  the  entryman  making  default,  the  local  officers  rendered 
their  decision  in  favor  of  the  contestant  and  recommended  that  said 
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entry  be  canceled.  From  this  decision  there  was  no  appeal  by  the 
entryman. 

On  March  23,  I8889  your  office  ^^  considered  the  contests  of  Edwin  H. 
Hoffman  and  Harvey  A.  Humphrey,''  involving  said  entry,  and  affirmed 
the  action  of  the  local  officers  in  dismissing  Hoffman's  contest  upon 
the  ground  that  it  was  invalid  in  its  inception  and  could  not  be  amended. 
Your  office  also  affirmed  the  action  of  the  local  officers  in  favor  of 

# 

Humphrey,  and  held  that,  although  ''all  proceedings  in  Humphrey'^ 
case,  before  your  (the  local)  office  decision  became  final,  were  irregular 

•    .    .    the  validity  of  the  same  is  not  thereby  affected." 

On  May  2, 1889,  yon  reconsidered  said  decision  upon  the  ground  that 
it  was  rendered  upon  an  incorrect  statement  of  fact  in  the  decision  of 
the  local  office.  It  is  stated  that  said  Hoffman  obtained  from  the  local 
office  a  diagram  showing  that  said  tract  was  covered  by  said  entry  made 
^*  December  14, 1883 ; "  that  the  local  officers,  of  their  own  motion,  dis- 
missed Hoffman's  contest  because  the  contest  was  prematurely  made ; 
that  Hoffman  applied  to  be  allowed  to  amend  his  affidavit  of  contest 
80  as  to  conform  to  the  correct  date  of  said  entry,  which  was  denied  by 
the  local  office  because  the  contest  was  void  ab  initio^  having  been 
initiated  ''  about  thirty  days  prior  to  the  termination  of  the  first  year 
after  entry;"  that  this  statement  was  not  true,  as  Hoffman's  affidavit 
was  filed  only  about'  thirty  days  prior  to  the  expiration  of  the  second 
year  of  entry,  and  hence  his  contest  was  not ''  absolutely  void." 

four  office  therefore  held  that  Hoffman's  contest  should  be  re-instated 
and  he  be  allowed  to  amend  the  same,  and  the  contest  of  Humphrey  be 
held  subject  to  the  final  disposition  of  that  of  Hoffman. 

Again,  on  j^ovember  23, 1889,  you  considered  a  motion  filed  by  said 
Humphrey  for  a  reconsideration  of  said  decision  of  May  2, 1889,  and 
held  that  said  decision  of  May  2, 1889,  was  based  upon  an  error  in  the 
statement  of  the  local  office  as  to  the  time  of  filing  said  contest  affi- 
davit, which  was  erronously  regarded  as  <<  fundamental"  instead  of 
<^ clerical,"  and  hence  harmless;  that  being  <'  based  on  a  misstatement 
and  misconception  of  the  facts  in  the  case,"  said  decision  of  May  2, 
1889,  must  be  revoked  and  the  decision  of  March  23, 1888,  re-affirmed. 

From  the  last  decision  an  appeal  was  taken  by  Hoffman,  in  which 
errors  are  alleged — 

(1)  In  entertainiDi;  a  motion  for  a  review  of  a  review,  especially  after  Hoffman  bad 
filed  bis  amended  affidavit  on  Angnst  27,  1889,  in  accordance  witb  said  departmental 
decision  dated  May  2, 1889. 

(2)  In  holding  that  the  charge  in  tbe  original  contest  affidavit  was  for  the  second 
year  only. 

(3)  In  holding  that  Hoffman's  contest  was  invalid  and  not  open  to  amendment. 

(4)  In  dismissing  said  contest  in  view  of  the  fact  that  Humphrey  was  the  pro- 
prietor of  the  paper  in  which  the  notice  of  contest  was  published. 

In  addition  to  the  foregoing,  the  record  shows  that  Boffman  filed  with 
his  said  affidavit  of  contest  an  application  to  enter  said  tract  under  the 
homestead  law. 
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It  is  clear,  in  my  jadgment,  that  the  local  officers  erred  in  dismissing 
his  contest  prior  to  the  day  set  for  hearing  and  without  any  notice  to 
him.  Indeed,  yoar  office  held  that  such  action  was  irregular  but  not 
invalid*  The  question  to  be  determined  is,  was  Hoffman's  contest  ^'  ab- 
solutely voidt"  This  must  bo  determined  in  the  negative.  Section  3 
of  the  timber  culture  act  of  June  14, 1878  (20  Stat.,  113),  provides : 

That  if  ftt  any  time  after  the  filing  of  said  affidavit,  and  prior  to  the  issuing  of  pat- 
ent for  said  land,  the  claimant  shall  fail  to  comply  with  any  of  the  reqairements  of 
this  act,  then  and  in  that  event  snoh  land  shall  be  snbjecc  to  entry  under  the  home- 
stead laws,  or  by  some  other  person  under  the  provisions  of  this  act :  Procidedy  That 
the  party  making  claim  to  said  land,  either  as  a  homestead  settler  or  under  this  act, 
shall  give,  at  the  time  of  filing  his  application,  such  notice  to  the  original  claimant 
as  shall  be  prescribed  by  the  rales  established  by  the  Commissioner  of  the  Oeneral 
Land  Office;  and  the  rights  of  the  parties  shall  be  determined  as  in  other  contested 
cases. 

By  Bule  of  Practice  No.  1  (4  L.  D.,  37),  the  local  officers  have  general 
jurisdiction,  where  final  certificates  have  not  issued,  to  order  hearings 
to  determine  the  validity  of  entries,  either  at  the  instance  of  adverse 
parties  or  other  persons.  The  contestants  are  required  to  file  an  affi- 
davit with  the  local  officers  setting  forth  fully  the  facts  which  consti- 
tute the  grounds  of  contest.  (Bule  of  Practice  No.  2.)  This  require- 
ment, however,  is  directory,  for  in  the  case  of  Graves  v.  Keith  (3  L.  D., 
309),  it  was  held  that  a  contest  was  valid  where  the  notice  of  hearing 
was  issued  upon  the  verbal  allegations  of  the  informant,  without  an 
affidavit  of  contest,  in  the  absence  of  any  objection  by  the  contestee. 
In  the  case  at  bar,  the  service  of  notice  was  by  pubficatlon,  and  it  is  re- 
quired by  Rules  of  Practice  Nos.  7  to  15,  inclusive,  that — 

a  copy  of  the  notice  shall  be  mailed  by  registered  letter  to  the  last  known  address  of 
each  person  to  be  notified  thiriy  days  before  date  of  hearing,  and  a  like  copy  shall 
be  posted  in  the  register's  office  during  the  period  of  publication,  and  also  in  a  con- 
flpicuous  place  on  the  land,  for  at  least  two  weeks  prior  to  the  day  set  for  hearing. 

In  the  case  of  Parker  v.  Oastle  (4  L.  D.,  84),  it  was  held  that  said  re- 
quirements <^  are  all  essential  parts  of  notice." 

The  hearing  was  set  for  February  24, 1886,  which  was  more  than  two 
years  from  the  date  of  said  entry,  and,  on  the  day  set  for  hearing,  the 
local  officers  would  have  had  jurisdiction  to  determine  the  question 
whether  the  entryman  had  complied  with  the  requirements  of  the  tim- 
ber culture  law.  The  notice  could  not  have  been  served  until  after  the 
expiration  of  the  second  year,  and  if  the  entryman  cured  his  default 
prior  to  the  service  of  notice,  the  contestant  would  have  failed  in  his 
<>ontest. 

On  the  other  hand,  if,  on  the  day  set  for  hearing,  it  was  proven  that 
the  entryman  had  not  complied  with  the  requirements  of  law,  the  local 
officers  would  have  been  authorized  to  so  find  and  recommend  the  entry 
for  cancellation.  The  question  of  the  sufficiency  of  the  affidavit  can 
only  be  raised  by  the  entryman,  and  not  by  him  prior  to  the  day  set  for 
the  hearing.    Jasmer  et  al.  v.  Molka  (8  L.  D.,  241). 
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In  the  case  of  Tripp  v.  Stewart  (2  0.  L.  L.,  707,  decided  Maj  11,1880), 
it  was  shown  that  Stewart  made  timber  calture  entry  on  September  17, 
1878,  and  on  September  17, 1879,  Tripp  filed  a  contest  affidavit  against 
said  entry,  alleging  failure  to  comply  with  the  requirements  of  the  tim- 
ber culture  law.  On  September  18,  same  year,  one  Allen  applied  to 
contest  said  entry,  and  his  application  was  rejected  by  the  local  officers 
because  of  said  prior  application.  Allen  appealed,  and  your  office 
affirmed  the  action  of  the  local  office  in  rejecting  Allen's  contest,  and 
also  dismissed  Tripp's  contest  because  brought  prematurely.  On  appeal, 
the  Department  affirmed  the  decision  of  your  office  in  dismissing  Tripp's 
contest,  on  the  ground  that  the  proceedings  therein  were  a  nullity,  and 
allowed  Allen  to  proceed  with  his  contest.  But  Tripp  v.  Stewart  has  not 
been  followed  in  its  full  extent  by  theDepartment,for,inthecaseof  Stew- 
art V.  Garr  (2  L.  D.,  249,  decided  April  11,  1884),  it  appeared  that  Stew- 
art, on  April  27, 1883,  filed  his  affidavit  of  contest  dated  April  26,  same 
year,  against  Can's  timber  culture  entry  made  April  26, 1882,  alleging 
failure  to  comply  with  the  requirements  of  the  timber  culture  law.  The 
local  office  refused  to  allow  said  contest  because  ^'  the  full  period  of  one 
year  after  the  date  of  entry  had  not  expired  at  the  date  when  the  affi- 
davit was  sworn  to  by  James  M.  Stewart,"  and  their  action  was  affirmed 
by  your  office.  But  the  Department,  on  appeal,  held,  referring  to  the 
Tripp-Stewart  case  {%upra)^  that 

on  its  face  the  affidavit  did  not  Jastifj  the  issnance  of  notice ;  that  the  reception 
of  ante-dated  papers  in  one  case,  althoagh  the  ancovered  period  may  be  brief|  would 
lead  to  confasion  in  the  practice,  and  to  unnecessary  litigation^  as  there  could  be  no 
rale  fixing  the  time  when  such  papers  might  be  sworn  to  before  filed ) 

that,  as  Stewart  filed  an  application  to  enter  the  land  with  his  orig- 
inal affidavit  of  contest  (as  Hofiman  did  in  this  case),  he  should  be  per- 
mitted a  hearing  on  filing  a  new  affidavit,  "  such  right  relating  back  to 
April  27,  1883,  to  the  exclusion  of  any  intervening  claims  to  contest 
Carres  entry." 
In  the  case  of  Hanson  f>.  Howe  (2  L.  D.,  220),  the  Department  said : 

The  only  person  entitled  to  complain  of  a  want  of  particularity  in  the  affidavit  was 
Howe  (the  timber  culture  entryman),  but  he  made  default.  If  Howe,  on  the  day  of 
hearing,  had  appeared  and  objected  to  proceeding  nnder  the  information  in  its  original 
form,  and  his  objection  had  been  held  good,  the  right  of  amendment  would  have  been 
accorded  to  Hanson  (the  contestant).  U  Hanson  in  his  amended  pleading  set  forth 
new  matter,  it  might  have  furnished  proper  grounds  for  continuance.  This  being  so, 
it  follows  that  Mills  (the  second  applicant)  had  no  right  to  be  heard  at  any  stage  of 
the  proceedings. 

In  Winans  v.  Mills  et  a2.,  (4  L.  D.,  254)  it  was  held  that  when  an  affi- 
davit of  contest  setting  forth  a  statutory  ground  for  cancellation  has 
heen  filed  and  notice  issued  thereon,  the  contest  is  regularly  initiated, 
so  far  as  a  stranger  to  the  record  is  concerned,  and  cannot  be  dismissed 
prior  to  the  day  fixed  for  hearing  and  without  notice  to  the  contestant. 
This  is  the  settled  rule  of  the  Department    Schneider  v.  Bradley  (1 L. 
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B.J  132) ;  Hopkins  v.  Daniels  (4  L.  D.  126) ;  Gotthelf  v.  Swinson  (5  L. 
D.,  667). 

In  Durkee  v*  Teets  4  L.  D.,  99,  it  was  held  that  two  contests  should 
not  be  allowed  at  the  same  time  against  the  same  entry,  bat  the  second 
contest  affidavit  may  be  received  and  held  to  await  the  disposition  of 
the  prior  contest. 

So  in  Melcher  v.  Glark  (id.,  604),  the  Department  held  that  where  a 
pending  contest  is  attacked  for  fraud,  by  one  who  makes  application  to 
enter  the  land,  notice  should  not  issue  on  such  application,  but  it  should 
be  held  to  await  the  final  disposition  of  the  prior  contest.  See  also 
Ohnrchill  v.  Seeley  et  al.  (ib.,  689) ;  Gallagher  v.  Tarbox  et  aL  (6  L.  D., 
231). 

In  the  case  of  Stebbins  v.  Felder  (6  L.  D.,  796),  the  ruling  in  Tripp 
V.  Stewart  was  questioned,  and  Secretary  Vilas  said : 

I  think  this  doctrine  too  refined  and  technical  to  defeat  a  content  otherwise  men- 
torions,  and  should  not  be  willing  to  follow  the  decision  referred  to  if  a  determina- 
tion were  to  tnrn  on  that  point. 

He  also  said : 

The  hearing  of  the  contest  must  necessarily  have  occurred  after  the  expiration  of 
the  second  year;  and,  therefore,  the  interests  of  the  en  try  man  are  entirely  protected, 
because  if  he  could  show  actual  compliance  within  the  period  limited  by  the  statute, 
whether  before  or  after  the  actual  filing  of  the  affidavit,  he  would  prexail. 

In  the  case  of  White  v.  McQurk  et  al.  (6  L.  D.,  268),  the  contest  affi- 
davit was  filed  prior  to  the  expiration  of  the  year  in  which  the  default 
was  alleged,  notice  issued  by  publication,  the  hearing  was  set  after  the 
expiration  of  the  year  in  which  the  default  was  charged,  and  the  attor- 
ney for  the  second  applicant,  pending  said  publication,  and  without 
notice  to  the  prior  contestant,  filed  a  motion  with  the  local  officers  to 
dismiss  the  contest.  They  granted  the  motion,  but,  on  appeal,  your 
office  reversed  their  action,  and  directed  them  to  proceed  with  the 
hearing  on  the  first  contest. 

The  second  applicant  appealed,  and  the  Department  held  that: 

It  was  clearly  error  in  the  local  officers  to  dismiss  White's  contest  without  notice 
and  before  the  day  set  for  hearing.  If  the  affidavit  was  defectiye,  the  right  to 
amend  it  would  have  been  accorded  the  contestant  upon  application  ttierefor  upon 
the  day  set  for  the  hearing. 

In  the  case  of  Burdick  v.  Bobinson  (11  L.  D.,  199-202),  the  Depart- 
ment held  that : 

The  second  point,  namely :  insufficient  affidavit  to  authorize  notice  by  publica- 
tion, can  only  be  invoked  by  the  entryman  or  those  claiming  under  him.  •  *  • 
If  the  notice  to  the  claimant  was  insufficient,  it  was  the  duty  of  the  register  and  re- 
ceiver to  cause  a  proper  notice  to  be  issued,  aod  if  this  was  not  done,  then  the  judg- 
ment of  cancellation  is  irregular,  and  this  fact  may  be  shown  by  the  entryman  or 
waived  by  him,  and  cannot  affect  the  priorities  of  opposing  contesitant^. 

The  Department  has  also  held  that  where  an  affidavit  of  contest  was 
filed,  but  the  local  officer  lailed  to  issue  notice  thereon,  a  subsequent 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  129 

couteBtant,  who  had  procared  service  of  notice  and  hearing  thereon, 
could  not  prejadioe  the  right  of  the  prior  applicant  to  contest.  Haw- 
kins V.  Lamm,  9  L.  D.^  18;  Baird  v.  Chapman's  heirs  et  aL^  10  L.  D., 
210 ;  Burdick  v.  Bobinson,  11  L.  D.,  199. 

Since  the  local  ofScershad  no  authority  to  dismiss  Hoffman's  contest 
prior  to  the  day  set  for  the  hearing,  which  was  after  the  expiration  of 
the  year  in  which  the  default  was  charged,  their  action  must  be  held 
iuvalid,  and  all  subsequent  proceedings  of  Humphrey  under  his  contest 
affidavit  unwarranted  and  illegal.  Besides  the  application  of  Hoffman 
to  enter  said  tract  under  the  homestead  law,  filed  with  said  affidavit 
of  contest,  reserved  the  land  from  any  other  disposition  while  the  same 
was  i)ending.  Townsend  v.  ISpellman,  2  L.  D.,  77;  Davis  v.  Crans,  3 
L.  D.,  218;  Pfaff  v.  Williams,  4  L.  D.,  455 ;  Maria  C.  Arter,  7  L.  D., 
136;  English  v.  Noteboom,  id.,  336;  Peterson  v.  Want,  9  L.  D.,  92; 
Bosenberg  v.  Hale's  heirs,  lb.,  161 ;  Griffin  v.  Pettigrew,  10  L.  D.,  510. 

There  is  no  evideuct^  of  bad  faith  on  the  part  of  Hoffman,  and  he  was 
erroneously  advised  by  the  local  officers  of  the  date  of  said  entry. 

From  the  foregoing  it  must  necessarily  follow  that  the  order  of  the 
loCtil  office  dismissing  Hoff'niau's  contest  was  erroneous  and  all  pro- 
ceedings subsequently  had  are  invalid.  They  are,  therefore,  hereby 
set  aside  and  vacated.  Hoffman  having,  on  August  27,  1889,  filed  his 
amended  affidavit  under  the  authority  of  your  office  letter  dated  May  2, 
same  year,  will  be  allowed  to  proceed  with  his  contest  upon  due  notice 
to  the  entrvman. 

The  decision  of  your  office  is  modified  accordingly. 


CALIFORNIA  8WAMF  LAXD-^ECTION   9488  R.  S. 

Davis  v.  State  op  California. 

Land  to  which  uo  claim  liaa  attached  prior  to  survey,  aad  which  is  represented  as 
swamp  and  overflu'wed  upon  the  approved  township  plat,  enures  to  the  State  of 
Califoruia,  irrespective  of  the  actual  cbarsicter  of  the  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  5,  18U1. 

I  have  considered  the  appeal  of  L.  L.  Davis  from  your  office  decision 
of  October  14,  1889^  in  the  ease  of  L.  L.  Davis  r.  State  ot  Giilifornia^ 
rejecting  his  application  to  enter  the  NW.  \  of  SW.  J,  Stc.  2,  E.  i  of 
SE.  i,  Sec.  3,  and  NE.  i  of  NE.  i,  Sec.  10,  T.  19  S.,  K.  29  E.,  M.  D.  M., 
Visalia,  CaLifiTnia. 

It  appears  in  this  case  that  said  Davis  made  application  at  the  local 
office  September  25, 1889,  to  enter  the  above  described  tracts  under  the 
homestead  law,  but  the  same  was  rejected  by  the  local  officers  on  the 
ground  that  the  land  in  question  is  designated  on  the  official  plat  of 
survey  as  swamp  land  and  theiefore  not  subject  to  such  entry.  Davia 
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appealed  and  under  date  of  October  14, 1889,  your  office  affirmed  the 
decision  below.    Davis  again  appeals. 
Section  2488  Revised  Statutes,  provides :  that^ 

it  shall  be  the  daly  of  the  Commissioner  of  the  General  Land  Office,  to  certify  over 
to  the  State  of  California  as  swamp  and  overflowed  lands,  all  the  lands  represented  as 
snch  upon  the  approved  township  surveys  and  plats,  whether  mode  before  or  after 
the  23rd  day  of  July,  1866,  nnder  the  authority  of  the  United  States. 

The  survey  of  the  township  in  question  was  made  by  authority  of  the 
United  States  and  the  same  was  approved  by  the  surveyor-general  oi 
the  State  of  California,  December  28,  1883. 

The  tracts  above  described  are  represented  on  said  approved  plat  as 
swamp  laud  and  therefore  would  seem  to  come  within  the  provisions  of 
the  statute  above  quote<K 

The  appellant,  however,  alleges  that  the  land  in  question  is  not 
swamp  land,  but  is  high  and  dry  land,  partly  covered  with  brush  and 
small  timber ;  that  when  it  is  cleared  off,  the  land  would  be  suitable 
for  agricultural  purposes.  Furthermore,  he  alleges  that  the  action  of 
the  surveyor-general  in  returning  said  land  in  the  survey  as  swamp, 
was  false  and  fraudulent,  and  that  the  same  is  public  land  subject  to 
entry  under  the  homestead  law. 

In  support  of  these  allegations  the  appellant  submitted  his  own  affi- 
davit corroborated  by  two  witnesses,  wherein  it  is  set  forth  that  the 
land  is  high  and  dry  and  i>artly  on  the  side  of  a  mountain ;  that  it  is 
not  swamp  land  and  never  has  been. 

The  Department  has  repeatedly  held  that  where  a  tract  of  land  has 
been  returned  as  swamp  by  the  surveyor-general,  the  question  of  the 
character  of  the  land  cannot  be  raised  as  under  the  law  the  land  enures 
to  the  State. 

In  the  case  of  the  Central  Pacific  Eailroad  v.  State  of  California  (2 
C.  L.  L.,  1052),  Secretary  Schurz  in  construing  section  2488,  above 
quoted,  held  that:  ''This  clause  secures  to  California  all  the  lands 
which  the  surveyor-general  officially  reports  to  be  swampy,  whether 
they  are  so  or  not."  Subsequently,  in  the  case  of  Wright  v.  Eoseberry 
(121  U.  S.,  488),  the  supreme  court  sustained  the  construction  of  Sec- 
retary Schurz  and  held  that : 

The  representation  of  the  lands  as  swamp  and  oyerflowed  on  the  approved  town- 
ship plat  would  be  conclusive  as  against  the  United  States,  that  they  were  such 
lands,  if  they  bad  not  been  patented  before  the  return  of  such  township  plat  to  the 
Land  Office. 

In  the  case  of  Tubbs  v.  Wilhoit  (73,  Cal.,  61),  the  supreme  court  of 
California,  following  the  supreme  court  decision  above  referred  to,  held 
that:  '^  When  the  plat  of  the  township  representing  lands  upon  it  to 
be  swamp  and  overflowed  is  approved,  the  title  to  such  land  vests  in 
the  State,  though  the  Commicisioner  has  not  made  the  certificate 
required  by  the  act,"  and  furthermore,  that — 

the  title  to  the  land  under  such  circumst  ances  had  passed  entirely  beyond  the  con- 
trol of  the  United  States  land  department,  and  beyond  the  power  of  the  federal  gov- 
ernment. 
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Id  the  case  before  me,  no  entry  of  any  kind  had  been  made  on  the 
laud  at  the  date  said  plat  was  filed  in  1883,  therefore  the  land  was  sub- 
ject to  the  operation  of  the  statute  referred  to. 

The  ruling  laid  down  by  the  United  States  supreme  court  and  fol- 
lowed by  the  supreme  court  of  Oalifornia  is  clear  and  plain  and  admits 
of  no  doubt  as  to  the  status  of  land  under  such  circumstances.  The 
land  in  question  was  returned  on  the  plat  as  swamp,  approved  by  the 
sorveyor-generaly  and  no  claim  made  prior  to  the  filing  of  said  survey 
had  attached,  therefore,  although  the  land  has  not  yet  been  certified  to 
the  State;  nevertheless,  tbe  tracts  so  returned  clearly  come  within  the 
provisions  of  the  statute  and  belong  to  the  State  of  California. 

The  allegations  that  the  land  is  dry  and  not  swamp  land  do  not  alter 
the  case ;  they  are  immaterial  under  the  foregoing  authorities. 

The  Department  has  invariably  held  that  under  such  circumstances, 
where  the  plat  shows  it  to  be  swamp,  the  State  is  entitled  to  the  land. 
State  of  California  v.  United  States  (3  L.  D.,  521) ;  Ibid  v.  Martin  (5  L. 
D.,  99). 

The  application  of  Davis  to  enter  said  tracts  under  these  circum- 
stances was  properly  rejected,  as  the  land  is  no  longer  under  the  con- 
trol of  the  Land  Department,  and,  therefore,  your  office  decision  is 
affirmed. 


homestibad  entbt— death  of  entbtman. 

Alcott's  Heibs. 

If  a  homesteader  dies  before  final  proof,  aod  his  widow  also  dies,  not  haying  made 
proof,  the  homestead  right  vests  in  the  heirs  of  the  original  entryman,  and  not  in 
the  heirs  of  the  widow. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  August  5,  1891. 

The  record  in  this  case  shows  that  Harvey  Alcott  made  homestead 
entry  for  the  NW.  J  of  Sec.  13,  T.  4  S.,  E.  9  W.,  Kirwin  land  district, 
Kansas,  on  the  23d  of  April,  1878.  On  the  14th  of  February,  1882, 
he  died,  leaving  a  widow,  Hester  A.  Alcott,  by  whom  he  had  no 
children,  and  she  died  on  the  12th  of  April,  following.  Alcott  had 
two  children  by  a  former  marriage,  a  son  named  Anson,  aud  a  daugh- 
ter named  Diana,  who  married  a  man  named  Welch.  On  the  1st  of 
May,  1883,  O.  D.  Luther,  a  brother  of  Mrs.  Hester  A.  Alcott,  in  be- 
half of  her  heirs,  made  final  proof  upon  the  entry,  and  the  register  aud 
receiver  issued  final  certificate  and  receipt  to  the  heirs  of  said  widow. 

When  the  case  came  before  you  for  consideration,  you  directed  the 
register  and  receiver  to  call  upon  oue  of  the  heirs  of  Harvey  Alcott  for 
a  final  homestead  affidavit  in  the  case,  and  when  furnished  to  issue  to 
the  ^^  heirs  of  Harvey  Alcott "  a  new  final  certificate  in  lieu  of  the  oue 
already  issued  to  the  heirs  of  his  widow,  and  making  the  new  one  of 
the  same  date  and  number  as  the  old.    These  instructions  were  issued 
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by  you  on  tbe  7th  of  August,  1883,  and  the  case  is  before  me  npou  an 
appeal  from  that  decision  and  direction  of  your  office. 

The  grounds  of  error  alleged  by  the  appellant  in  bis  notice  of  appeal, 
are  as  follows : 

1.  Said  decision  is  contrary  to  the  law  of  descents  and  distributions 
of  the  State  of  Kansas. 

2.  In  the  case  at  bar,  the  said  law  of  descents  and  distributions  of 
the  State  of  Kansas  obtain  to  the  exclusion  of  any  other  contrary 
authority. 

3.  At  the  death  of  Harvey  Alcott,  the  above  named  homestead  claim- 
ant, without  issue,  his  widow  took  said  homestead  by  descent  in  her 
own  right,  and  at  her  death,  under  the  authority  referred  to,  whatever 
of  title  or  right  she  had  descended  to  her  heirs. 

At  the  time  of  his  death,  the  entryman  had  no  title  to  the  land  in 
question,  and  consequently  there  was  nothing  to  descend  to  anybody. 
Whatever  rights  he  had  in  the  land,  by  virtue  of  his  entry,  must  be  dis- 
posed of  in  accordance  with  the  laws  of  the  United  States,  and  not  in 
accordance  with  the  State  laws  of  Kansas,  when  such  laws  conflict 
with  those  of  the  general  government,  relating  to  the  public  domain. 

This  case  is  governed  by  section  2291  of  the  U.  S.  Eevised  Statutes, 
which  provides  when  and  by  whom  final  proof  shall  be  made,  and 
which  says  that  at  the  proper  time  for  making  such  proof  if  '^  the  per- 
son making  such  entry,  or  if  he  be  dead,  his  widow ;  or  in  case  of  her 
death,  his  heirs  or  devisee ;  or  in  case  of  a  widow  making  such  entry, 
her  heirs  or  devisee,  in  case  of  her  death,"  make  the  proper  proof,  they 
"  shall  be  entitled  to  a  patent,  as  in  other  cases  provided  by  law." 

Here  the  person  making  the  entry  was  dead,  and  his  widow  was  dead. 
He  left  no  devisee,  but  he  did  leave  heirs,  and  they  are  the  proper  ones 
to  make  the  proof,  and  to  receive  the  patent.  The  question  involved 
herein  was  decided  in  the  case  of  Wise  v.  Swisher  (10  L.  D.,  240),  where 
it  was  held  that : 

If  a  homesteader  dies  before  ^nal  proof,  and  his  Tvidow  also  dies,  not  haviac  made 
proof,  the  right  vests  in  the  heir  or  devisee  of  the  original  entryman  and  not  in  the 
heir  or  devisee  of  the  widow. 

The  statute. quoted,  and  the  decision  cited,  dispose  of  the  question 
before  me,  and  the  decision  appealed  from  is,  therefore,  affirmed. 


SPECUXATIVB   CONTEST-PREFERENCE   RIGHT. 

Taylor  v.  Overing. 

No  preference  right  is  acquired  through  a  speculative  coutest  that  can  be  asserted  as 

agaiust  an  interveuing  entry. 

First  Assistant  Secretary  Chandl^  to  the  Commissioner  of  the  General 

Land  Office,  August  5,  1891. 

I  have  considered  the  case  of  Jesse  A.  Taylor  v,  Edwin  J.  Overing, 
involving  the  NB.  i  of  Sec.  12,  T.  24  N.,  R.  48  W.,  Ohadron  land  dis- 
trict, Nebraska,  on  ai>peal  by  Taylor  from  your  decision  of  March  8, 181)0, 
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holdinfr  his  boineatead  entry  No.  1202,  for  said  tract,  subject  to  the  right 
of  Overiiig  to  perfect  his  application  to  enter  same  tract  under  his 
contest  of  homestead  entry  No.  9604,  by  Almina  E«  Bowen,  formerly 
covering  the  land  in  qnestion. 

On  April  5, 1887,  Overing  filed  an  affidavit  of  contest  against  the 
entry  of  Bowen,  alleging  abandonment,  upon  which  notice  issued  for 
trial  June  20,  1887. 

April  11, 1887,  Taylor  filed  an  affidavit  of  contest  against  same  entry, 
alleging  abandonment,  and,  on  May  31, 1887,  he  filed  a  second  affidavit 
of  contest,  and,  in  addition  to  the  charge  of  abandonment,  the  affidavit 
contains  the  following: 

And  said  claim  has  been  relinqnished  and  the  reliDquishment  held  by  a  third 
party  for  specnlatioD.  and  that  K.  J.Ovpring,  the  first  contestant  of  this  claim,  has 
contested  for  the  purpose  of  speculatioD  and  not  for  settlement  and  cultivation. 

No  notice  appears  to  have  issued  upon  either  of  these  affidavits,  but, 
on  April  4,  1888,  Bowen^s  entry  was  canceled  upon  relinquishment, 
and  on  June  6th  following  Taylor  was  permitted  to  make  homestead 
entry  No.  1202  for  the  land. 

The  first  notice  issued  upon  Overing's  contest  was  not  served,  and 
he  made  affidavit  for  the  purpose  of  securing  a  continuance,  June  6, 
1887. 

At  this  time  the  land  was  within  the  North  Platte  land  district,  and, 
in  view  of  the  contemplated  change  of  districts,  the  case  was,  on  June 

10. 1887,  continued  indefinitely. 

On  February  24, 1888,  new  notice  issued  from  the  Chadron  office,  the 
hearing  being  set  for  April  16,  1888. 

No  service  made,  case  continued,  and  new  notice  issued  April  12, 
1888,  hearing  set  for  May  25, 1888,  notwithstanding  entry  had  been 
canceled  ujwn  relinquishment,  April  4, 1.^88. 

No  service  was  made  under  this  notice,  and  a  motion  for  further 
continuance  was  denied,  May  25,  1888,  from  which  action  Overing 
appealed. 

In  forwarding  said  appeal,  the  local  officers  state : 

Overing  is  a  professioDal  contestant,  having  no  less  than  seven  contests  in  his  own 
name  now  pending  before  this  office,  besides  innumerable  ones  in  the  names  of  per- 
sons under  his  control.  These  contests  he  so  manipulates  as  to  delay  them  in  every 
possible  way,  and  when  notice  is  issned,  he  repeatedly  fails  to  procure  service  under 
some  pretext  or  another,  which  we  know  is  unfounded,  but  which  we  can  not  get 
hold  of  the  evidence  to  show. 

Frequently  four,  five  and  sis  notices  will  be  is  ued  in  a  single  case,  all  of  them 
failing  in  some  way  of  being  served. 

In  this  case  three  notices  have  been  issued  and  none  of  them  served Be- 
ing satisfied  that  his  action  was  not  in  good  faith,  but  was  taken  solely  for  the  pur- 
pose of  delaying  the  determination  of  the  contest,  until  he  could  make  sale  of  his 
preference  right,  he  having  probably  in  his  hands  all  the  time  a  relinquishment  of 
the  contested  entry. 

Overing's  appeal  was  considered  by  your  office  letter  of  December 

13. 1888,  and  therein  it  was  held  that  the  filing  of  the  relinquishment 
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was  presumably  the  result  of  his  contest,  and  thatOvering^shoald  have 
been  notified  of  the  cancellation  of  Bowen's  entry,  but,  as  no  notice 
appeared  to  have  been  given  him,  you  directed  the  local  office  to  advise 
him  of  his  right  and  allow  him  thirty  days  from  notice  in  which  to 
make  entry,  and  that  if  he  come  forward  within  the  time  that  Taylo 
should  be  called  upon  to  show  cause  why  his  (Taylor's)  entry  should 
not  be  canceled. 

Overing  was  advised,  and  within  the  time  presented  a  timber  culture 
application,  and  upon  notice  of  the  same,  Taylor  filed  an  affidavit  al- 
leging, in  effect,  that  Overing's  contest  against  Bowen's  entry  was  fraud- 
ulent and  speculative. 

Under  the  authority  of  your  office  letter  of  May  4, 1889,  hearing  was 
ordered  upon  Taylor's  charges,  the  same  being  held  November  9, 1889. 

Upon  the  testimony  introduced  the  local  officers  found  that  Overing's 
contest  was  speculative,  but,  upon  appeal,  your  office  held  that  the  evi- 
dence was  meagre  and  unsatisfactory,  and  reversed  their  decision  and 
held  Taylor's  entry  subject  to  the  right  of  Overing  to  perfect  his  appli- 
cation to  enter. 

From  a  review  of  the  matter,  I  agree  with  the  opinion  of  the  local 
office  that  the  contest  of  Overing  against  the  entry  by  Bowen  was  spec- 
ulative, and  that  there  was  no  preference  right  of  entry  gained  thereby, 

The  testimony  shows  that  Almina  E.  Bowen  relinquished  her  entry, 
leaving  the  same  with  one  W.  O.  Simonson;  that  Simouson  informed 
Overing  that  he  had  the  relinquishment,  and  said  Overing  requested 
Simonson  to  hold  the  same  until  he  could  use  it,  and  he  would  call  for 
it  and  take  same ;  that  after  he  was  advised  of  his  prefereuce  right  of 
entry  under  your  office  letter  of  December  13, 1888,  he  requested  one 
Snedker  to  go  and  see  Taylor,  with  a  view  of  making  a  settlement  with 
Taylor,  but  he  was  unable  to  find  Taylor. 

These  facts  considered  together  with  the  numerous  continuances 
granted  and  applied  for  in  this  case,  and  the  general  reputation  of  the 
party  as  evidenced  by  the  local  officers'  report,  leave  no  room  for  doubt. 

I  therefore  reverse  your  decision,  and  hold  that  the  contest  by  Over- 
ing was  no  bar  to  Taylor's  entry,  which  will  be  permitted  to  stand,  sub- 
ject to  compliance  with  law. 


SETTLEMENIN-NOTICB  OP  CLAIM. 

Pooler  v.  Johnston. 

The  notice  given  by  settlement  and  improvement  extends  only  to  the  technioal  quar- 
ter section  upon  which  they  are  located. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  Office,  August  6, 1891. 

I  have  considered  the  case  of  William  Pooler  v,  John  E.  Johnston, 
upon  the  appeal  of  the  latter,  from  your  decision  rejecting  his  final  proof 
for  a  portion  of  the  land  embraced  in  his  declaratory  stiitement,  filed 
on  the  20th  of  October,  1887,  at  the  Stockton  land  office,  California. 
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The  land  in  qaestion  was  a  part  of  the  iDdemnit^  lands  of  the  South- 
ern Pacific  Kailroad  Company,  but  was  restored  to  the  public  domain 
on  the  20th  of  October,  by  the  order  of  this  Department,  of  the  date  of 
August  15, 1887. 

On  the  day  of  the  restoration  Johnston  filed  declaratory  statement 
for  the  NW.  i  of  Sec.  3,  T.  11  S.,  B.  10  E.,  allegiug  settlement  on  the 
1 1th  of  August  prior  thereto.  The  same  day  that  Johnston  made  his 
filing,  Pooler  made  homestead  entry  for  lot  4,  S  W.  J  of  N  W.  i  and  W.  i 
of  SW.  i  of  Sec.  3,  T.  11  S.,  B.  10  E.,  allegiog  that  he  was  then  resid- 
ing thereon. 

Johnston  gave  due  notice  that  he  would  make  final  proof  on  the  2 1st 
of  April,  1888,  and  Pooler  was  specially  cited  to  be  present.  On  that 
date  the  parties  appeared;  the  final  proof  was  presented;  Johnston 
and  his  witnesses  were  cross  examined ;  Pooler  and  his  witnesses  testi- 
fied, and  on  the  11th  of  May  thereafter,  the  register  and  receiver  ren- 
dered their  decision,  in  which  they  held  that  Pooler  was  the  prior 
settler,  and  ^Hhat  Johnston's  proof  should  be  accepted  for  the  E.  i  of 
the  NW.  i  of  said  section  3,  T.  11  S.,  B.  10  E.,  but  rejected  as  to  the 
tract  in  contest." 

An  appei^  was  taken  by  Johnston  ^m  that  judgment  to  your  office, 
where  it  was  affirmed,  on  the  9th  of  April,  1890,  for  the  reason: 

In  view  of  all  the  testimony  in  the  case  I  find  that  plaintiff  Pooler  was  in  point  of 
time  the  prior  settler,  and  so  maoh  of  Johnston's  filing  as  conflicts  with  the  SW.  i  of 
NW.  ^  of  said  section  3,  is  held  for  cancellation  and  his  final  proof  for  the  E.  ^  and 
the  KW.  i  of  NW.  i  is  hereby  accepted. 

An  appeal  by  Johnston  from  your  judgment,  brings  the  case  before 
me  for  consideration. 

That  Johnston  made  settlement  on  the  11th  of  August,  1887,  upon 
the  land  for  which  he  afterward  made  filing,  is  not  disputed,  and  that 
his  residence  thereon  was  continuous  from  that  time  to  the  hearing  is 
not  brought  into  question. 

According  to  the  evidence,  Pooler,  with  his  family,  consisting  of  a 
wife  and  four  children,  first  went  upon  the  tract  mentioned  in  his 
homestead  entry,  on  the  30th  of  June,  1887.  He  took  with  him  a  stove, 
bed,  trunk,  dishes,  and  provisions,  and  proceeded  to  erect  a  house. 
The  house  was  not  then  completed,  but  made  habitable,  and  he  and 
his  family  remained  there  until  the  4th  of  July,  when  they  returned 
to  Ghor  Ghilla  Banch,  where  he  was  employed  as  a  herder  and  his  wife 
as  a  cook.  The  furniture  and  effects  were  left  in  the  house  which  he 
bad  erected,  and  in  the  latter  part  of  July,  he  returned  and  completed 
the  house.  At  this  time  he  remained  only  two  days,  but  on  the  29th  of 
August,  accompanied  by  his  family,  he  again  went  to  the  tract,  and  has 
ever  since  resided  there. 

The  house  and  improvements  of  Pooler  were  on  the  south-west  corner 
of  the  south-west  quarter  of  section  three,  and  did  not  indicate  that  he 
claimed  to  have  made  settlement  on  any  other  land  than  in  that 
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quarter  section.  Had  he  made  filing  or  entry,  describing  his  land,  that 
woald  have  been  notice  to  all  subsequent  coiners,  bat  the  notice  given 
by  his  settlement  and  improvement  extended  only  to  the  quarter  sec- 
tion upon  which  they  were  located,  as  defined  by  the  public  surveys. 
This  is  held  in  the  case  of  L.  B.  Hall  (5  L.  D.,  141),  in  Reynolds  r.  Oole, 
page  555  of  the  same  volume,  and  in  Hemsworth  v,  Holland  (7  L.  D., 
76).  In  the  case  of  Cooper  v.  Sanford  (11  L.  D.,  404)  it  was  held  that 
^'  actual  notice  of  the  extent  of  a  settlement  claim  will  protect  such 
claim  as  against  the  subsequent  claim  of  another." 

In  the  case  at  bar,  there  was  no  actual  notice  to  Johnston,  and  no  no« 
tice  of  any  kind  to  anybody,  of  the  extent  of  Pooler's  settlement  claim. 
He  had  done  nothing  at  all  on  the  north-west  quarter  of  section  three, 
and  had  only  built  a  shanty  and  lived  a  few  days  on  the  south-west 
quarter  of  the  section.  Under  the  decisions  cited,  the  notice  given  by 
such  settlement  and  improvement  extended  only  to  the  quarter  section 
upon  which  they  were  located,  and  did  not  extend  to  the  quarter  sec- 
tion for  which  Johnston  made  filing. 

The  decision  appealed  from  is  therefore  reversed,  and  as  Johnston's 
final  proof  shows  a  compliance  with  law  on  his  part,  he  will  be  allowed 
to  complete  his  entry  for  the  land  for  which  he  made  filing,  and  Pooler^s 
entry  will  be  canceled,  so  far  as  it  conflicts  therewith. 


PRACTICE— APPEAL— FINAL  PROOF. 

Haley  v.  Harris. 

WlieD  notice  of  a  decision  is  giyen  through  the  mails  by  the  local  office,  ten  days 
additional  are  allowed  within  which  to  file  appeal,  irrespective  of  the  time  aciii- 
ally  required  for  the  transmission  of  said  notice. 

A  pre-cmptor  who  gives  notice  of  intention  to  submit  final  proof,  and  cites  an  adrcrse 
claimant  to  appear  but  fails  to  offer  his  proof  on  the  day  named,  is  not  debarred 
from  subsequently  submitting  final  proof,  after  due  notice,  and  in  the  absence  of 
any  valid  adverse  claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  7,  1891. 

I  have  considered  the  case  arising  upon  the  appeal  of  George  Haley 
from  your  decision  of  June  5,  1889,  in  the  case  of  said  Haley  v.  ^Mua 
M.  Harris,  (formerly  Redwood),  involving  the  N.J  of  the  N W.J  of  Sec. 
2(»,  T.  30,  B.  21,  Valentine  laud  district,  Nebraska. 

Miss  Redwood  filed  pre-emption  declaratory  statement  for  the  tract 
OQ  March  25,  alleging  settlement  March  20,  1884. 

Haley  filed  declaratory  statement  for  the  same  October  22,  alleging 
settlement  October  20, 1884. 

Miss  Redwood  oflered  final  proof  on  May  29, 1885 ;  whereupon  Haley 
appeared,  protested  against  its  acceptance,  and  submitted  testimony 
tending  to  show  that  she  had  not  complied  with  the  requirements  of 
the  pre  emption  law. 
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Tlie  register  and  receiver,  in  view  of  the  showing  made  by  the  pro- 
testant,  rejected  the  proof,  and  returned  to  Miss  Redwood  her  money. 

Haley  gave  notice  that  he  wonld  make  final  proof,  before  the  clerk  of 
the  roart  of  the  coanty  in  which  the  land  is  located,  on  November  11, 
1885.  He  failed  to  appear  for  some  reason  not  set  forth  in  the  record ; 
but  Miss  Redwood's  counsel,  on  that  day,  appeared  before  the  clerk  of 
the  court,  and  took  the  testimony  of  two  witnesses,  tending  to  show 
that  she  had  fulfilled  the  requirements  of  the  law. 

On  November  20, 1885,  counsel  for  l>oth  parties  appeared  at  the  local 
office.  Miss  Redwood's  counsel  asked  that  the  register  and  receiver 
forward  the  testimony  filed  on  the  11th  of  November  in  support  of  her 
claim  with  her  final  proof  previously  taken  t^  your  office,  with  their 
opinion  that  the  same  should  be  allowed.  This  the  register  and  re- 
ceiver refused  to  do. 

Haley  again  gave  notice  of  his  intention  to  make  final  proof,  and 
ofi'ered  the  sanie  on  February  18, 1886.  On  this  occasion.  Miss  Red- 
wood (who  had  by  this  time  married  Mr.  Montgomery  P.  Harris)  filed 
by  way  of  protest  the  affidavits  of  herself  and  her  husband. 

On  September  3,  1887,  the  register  and  receiver  rendered  their  joint 
judgment  in  favor  of  Haley,  holding  that  Miss  Redwood  never  had 
established  bona  fide  residence  on  the  land,  and  recommending  that  the 
former  be  allowed  to  perfect  entry,  "  providing  he  can  furnish  supple- 
mentary  evidence  showing  continued  residence^  cultivation,  and  im- 
provements, to  the  present  date." 

Miss  Redwood  appealed  to  your  office,  which,  on  June  5, 1889,  reveiseil 
the  judgment  of  the  local  officers,  directing  them  to  accept  her  ]>roof. 
From  this  decision,  Haley  appeals  to  the  Department. 

Miss  Redwood  Ctmtends  that  the  appeal  should  not  be  recognized 
for  the  reason : 

Tbat  the  same  was  not  taken  within  the  sixty  days  allowed  by  the  mles  of  prac- 
tice after  service  of  the  notice  of  the  decision  on  the  said  Haley  ;  that  the  register 
and  receiver  at  Valentine,  Nebraska,  mailed  a  copy  of  said  decision  to  said  George 
Haley  and  bis  attorney  on  the  12ih  day  of  Jane,  1889,  and  that  the  records  show  tbat 
the  same  was  dnly  received  by  said  Haley  on  the  13th  day  of  Jnne,  1689 ;  and  that 
a  copy  of  rhe  notice  of  tbe  uppeal  in  this  case  was  served  on  C.  H.  Bane,  tbe  attor- 
ney of  record  of  said  Nina  M.  Harris,  on  the  20th  day  of  Aiij^u.^t,  1H89. 

Rule  87  of  Practice  provides  that  where  notice  of  a  decision  of  your 
office  is  given  through  tne  mails  by  the  register  and  receiver     • 

Five  days  additional  will  be  allowed  by  those  officers  for  the  transmiHsion  of  the 
letter,  and  five  days  for  tbe  return  of  the  appeal  throngh  the  samo  channel. 

The  contention  of  the  contestant  herein  evidently  is  that,  as  Haley 
acknowledged  receipt  of  the  notice  within  one  day  after  mailing,  tlie 
iive  days  named  in  the  Rule  should  not  be  allowed  for  its  transmission. 

In  the  case  of  John  H.  Moore  (I  L.  D.,  110,)  it  was  held  thai  where 
notice  was  given  by  the  register  and  receiver  through  the  mails,  *'  it  is 
imuiaterial  whether  the  time  actually  required  tor  the  trausinission  of 
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the  notice  fhmi  the  local  ofiice,  or  the- return  of  the  appeal  thereto,  is 
less  or  more  than  five  days  in  either  case."  This  was  Oommissioner 
McFarland's  statement  of  the  rule  then  prevailing  in  the  laud  depart- 
ment. In  the  case  of  Boggs  v.  West  Las  Animas  townsite  (5  L.  D., 
476),  notice  of  the  decision  of  your  office  was  received  by  connsei  on  the 
same  day  it  was  mailed ;  but  the  Department  held  that  the  full  seventy 
days  were  allowed  in  which  to  file  appeal.  In  short,  since  the  rule  was 
established,  such  has  been  the  uniform  interpretation  it  has  received  by 
your  office  and  the  Department.  It  is  therefore  apparent  that  Haley'ss 
appeal  was  filed  in  time. 

The  first  four  grounds  of  error  alleged  by  appellant  are,  in  substance, 
that  your  office  erred  in  its  conclusion  of  fact  and  its  construction  of 
law.  Fifth,  that  it  erred  in  considering  the  ex  parte  affidavits  of  Mont- 
gomery P.  Harris  and  Nina  id.  Harris  (formerly  Nina  M.  Redwood) ; 
and  sixth,  that  it  erred  in  giving  any  weight  to  the  ex  parte  affidavits 
introduced  by  Miss  Redwood  in  her  own  behalf  before  the  clerk  of  the 
district  court  on  November  11,  1886 — the  day  when  Haley  had  adver- 
tised to  make  final  proof,  but  failed  to  appear. 

It  is  not  easy  to  determine  whether  your  office  in  rendering  its  decis- 
ion attached  any  weight  to  the  ex  parte  affidavits  complained  of  in  the 
last  two  allegations  of  error. 

Your  decision  states : 

The  record  is  objectionable  by  reason  of  the  ex  parte  natare  of  portions  of  tbe  tes- 
timony submitted  in  behalf  of  each  of  the  opposing  claimants ;  but  after  examining 
the  proof  offered  by  each,  and  all  the  affidavits  and  counter  affidavits,  as  well  att  the 
testimony  of  such  witnesses  as  were  cross-examined,  my  conclusion  is  that  Miss  Red- 
wood (now  Mrs.  Harris)  is  legally  entitled  to  enter  the  tract  in  controversy. 

It  is  not  necessary,  however,  to  carefully  distinguish  between  and 
decide  what  evidence  was  properly  considered  by  your  office,  and  vice 
versa 'y  for  whether  any  weight  be  given  to  the  testimony  and  affidavits 
objected  to  by  one  or  the  other  of  the  parties,  or  whether  such  testimony 
and  affidavits  be  wholly  ignored,  I  am  constrained  to  arrive  at  the  same 
conclusion  in  either  case. 

Ignoring  ex  parte  affidavits,  and  giving  due  weight  to  such  evidence 
only  as  is  properly  in  the  case — the  following  appear  to  be  the  facts 
relative  to  the  residence  and  improvements  of  the  parties : 

L.  G.  Dunn,  one  of  Miss  Redwood's  witnesses,  on  final  proof,  states, 
that  hei'  improvements  were  worth  about  thirty  five  dollars ;  that  she 
^^  has  been  absent  half  the  time."  On  cross-examination,  he  testihed 
that  there  was  a  bed  and  bedding,  but  no  stove  nor  utensils ; "  that  he 
knew  of  her  having  offered  her  claim  for  sale  for  fifty  dollars. 

Montgomery  P.  Harris,  her  other  witness,  her  attorney  at  the  time, 
and  afterward  her  husband,  stated  in  his  testimony,  that  he  <<  was  not 
in  the  State  when  she  commenced  her  residence;"  that  ^^ since  August, 
1884,  she  has  resided  on  the  land  one-third  of  the  time— before  thf^t 
time  I  know  nothing  about  it."    On  cross-examination,  he  testified  that 
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in  October,  no  one  was  living  on  the  land;  and  that  Haley  moved 
thereon  abont  the  20th  of  October,  1884. 

John  Weyer,  advertised  to  be  one  of  her  witnesses  on  final  proof, 
testified  that  he  lived  on  a  quarter  section  adjoining  that  claimed  by 
MissKedwood;  being  asked,  ^^Oonldyon  swear  that  she  lived  there 
from  the  time  she  made  her  settlement  till  falll"  he  answered,  '^No, 
sir."  To  the  qnestion,  "Do  you  think  she  has  lived  on  the  land  and 
cooked,  eaten  and  slept  there  one-tenth  of  the  timet "  he  answered,  "I 
coald  not  tell."  To  the  question,  how  he  knew  that  Miss  Redwood 
lived  on  the  tract  even  a  part  of  the  time,  he  answered  "  I  saw  her  go 
backward  and  forward ;  she  would  go  to  the  claim  in  the  evening,  and 
go  back  to  Franklin's  in  the  morning;  she  took  her  meals  at  Frank- 
lin's."   (Franklin  was  Miss  Redwood's  step  father). 

She  offered  to  sell  her  claim  to  a  man  who  lived  with  this  witness, 
for  sixty- five  dollars;  he  intended  to  accept  the  offer,  but  before  he  did 
so,  Haley  moved  on  to  the  place;  when  he  moved  on,  the  roof  was  off 
the  sod  honse,  and  had  been  for  between  two  and  four  weeks. 

It  is  unnecessary  to  go  beyond  the  testimony  of  Miss  Redwood's  own 
witnesses,  actual  and  advertised,  to  find  sufScient  ground  for  the  action 
of  the  local  officers  in  rejecting  her  proof. 

As  to  Haley,  the  evidence  shows  that  he  was  told  the  claim  was  for 
sale  for  fifty  dollars,  the  relinquishment  being  in  the  hands  of  a  neigh- 
bor, one  Fitzmorris ;  that  he  moved  on  to  the  tract  with  the  under- 
standing that  he  could  have  it  for  that  price ;  but  that  on  meeting 
Fitzmorris,  the  latter  charged  him  sixty-five  dollars;  that  he  agreed  to 
give  that  amount,  but  was  referred  to  Miss  Redwood;  that  she  told 
him  <^8he  wanted  to  dispose  of  it,  but  her  mother  had  brought  her  word 
that  a  lawyer  by  the  name  of  Harris  wanted  the  claim,  and  that  lie 
would  pay  her  one  hundred  and  twenty  five  dollars,  if  she  would  hold 
it  for  him;"  that  a  few  hours  later  Harris  came,  and  acting  as  Miss 
Bedwood's  lawyer,  served  upon  him  a  notice  to  quit  the  premises;  that 
at  that  time  ''  there  was  no  indication  that  any  one  had  lived  there  for 
months ;  there  was  no  roof  on  the  house,  no  floor,  no  doors,  no  windows, 
and  one  gable-end  had  caved  in ; "  that  there  was  but  about  a  quarter  of 
an  acre  of  ground  broken  on  the  claim ;  that  he  has  been  ready  at  any 
time  to  pay  to  Miss  Redwood  the  sixty-five  dollars  agreed  upon  as  the 
price  of  her  improvements,  and  has  not  heeded  the  notice  to  quit. 

Tlis  final  proof  shows  that  he  settled  upon  the  tract  October  20, 1884, 
and  proceeded  to  build  a  house,  sixteen  by  sixteen  feet,  with  board  and 
tar  paper  roof;  that  he  established  residence  in  the  honse  about  Novem- 
ber 1, 1884;  that  he  built  a  barn  sixteen  by  twenty-two  feet,  and  a 
chicken-house,  and  ploughed  ten  acres,  which  he  planted  to  corn  and 
vegetables ;  that  he  and  his  family  resided  upon  the  tract  continuously 
until  the  time  of  making  final  proof. 

Counsel  for  Miss  Redwood  contends  that  Haley,  by  failing  to  make 
proof  as  advertised,  after  citing  her  to  appear,  <*  made  default,  thus  vir- 
tually abandoning  his  rights  if  he  had  any." 
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In  this  respect,  the  case  at  bar  is  essentially  similar  to  that  of  Mc- 
Oracken  v.  Porter  (3  L.  D.,  399),  in  which  the  Department  said : 

The  action  of  the  local  officers  in  issning  a  special  notice  to  McCracken,  citing  bim 
to  appear  and  contest  the  api)lication  of  Porter,  did  not  ••••••  necessa- 
rily make  it  imperative  upon  the  pre-emptor  to  proceed,  at  the  time  and  place  desig- 
nated, with  his  proof;  for  it  has  been  repeatedly  held  by  this  Department  that  be  is 
entitled  to  the  whole  period  prescribed  by  the  statute,  within  which  to  make  his  final 
proof  and  entry.  The  fact  that  he  has  given  notice  of  his  intention  to  make  such 
proof  on  a  day  named,  onght  not  to  preclude  him  from  abandoning  his  purpose  for 
the  time  being,  or  postponing  it  to  some  more  convenient  period,  if  he  thinks  proper. 

In  the  case  above  cited,  the  contestant  did  not  claim  settlement  prior 
to  that  of  the  pre-emptor  who  had  advertised  to  make  final  proof  and 
then  postponed  it.  But  it  is  manifest  that  a  similar  rale  would  obtain 
where  prior  settlement  was  claimed,  bnt  where,  upon  investigation,  it 
was  clearly  shown  that  such  claim  was  without  foundation. 

In  view  of  the  facts  hereinbefore  set  forth,  which  satisfactorily  show 
that  Miss  Harris  never  established  and  maintained  residence  upon  the 
land  in  accordance  with  the  requirements  of  law,  while  Haley  has  shown 
full  compliance  therewith,  I  reverse  the  decision  of  your  office  appealed 
from,  and  direct  that  patent  issue  to  him  upon  the  proof  already  made. 


PRACTICE- A  rPE  A  T^EVIDENCr:. 

Fall  v.  Taylor. 

An  appellant  from  a  decision  of  tlie  General  Land  Office  is  entitled  to  have  all  the 
record  on  which  action  was  taken  transmitted  to  the  Department. 

If  said  decision,  in  accordance  with  a  stipulation  of  the  parties,  is  rendered  on  evi- 
dence taken  in  another  case,  bnt  not  copied  and  filed  with  the  case  under  consid- 
eration, a  copy  of  said  evidence  must  be  transmitted  with  the  appeal  without 
expense  to  the  appellant. 

First  Assistant  /Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  7, 1891. 

On  November  2,  1889,  you  rendered  a  decision  in  the  above  stated 
CBvSe,  dismissing  the  contest  of  Robert  G.  Fall,  and  accepting  the  final 
proof  of  Charles  H.  Taylor  on  his  desert  land  entry  for  the  N.  ^  of  the 
SE.  i  of  Sec.  34,  T.  18  S.,  R.  18  W.,  Yisalia,  California. 

In  your  judgment  you  directed  that,  '*  In  case  this  decision  is  ap- 
pealed from,  the  testimony  in  the  case  of  Charles  Fall  v.  Wm.  Z.  King, 
on  which  the  contest  was  submitted,  should  be  copied  and  filed  with  the 
cnse;  3  L.  D.,  445." 

Fall  appealed  from  said  decision  within  the  time  provided  by  the 
rules,  but  without  furnishing  a  copy  of  the  testimony  in  the  case  of 
Charles  Fall  v.  W.  Z.  King,  above  referred  to,  and  you  declined  to  trans- 
mit said  ai>peal,  unless  the  contes.tant  perfected  the  record,  in  accord- 
ance with  the  instructions  contained  in  said  decision.    Fall  failed  to 
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comply  therewith,  aiul  the  daimaut  filed  a  motion  to  dismiss  said  ap- 
peal, because  of  Lis  non-compliauce  with  said  direction. 

Ton  denied  said  motion,  for  the  reason  that  the  filing  of  the  appeal 
removed  the  case  from  yoarjurisdiction,  hot  forwarded  it  to  the  Depart- 
ment for  final  action. 

From  the  record,  it  appears  that  at  the  hearing  of  this  case  before  the 
local  officers,  the  parties  entered  into  the  following  agreement: 

lliat  this  case be  and  the  same  is  hereby  sabmitted upon  the  same 

testiiuoDy  given  and  taken  in  the  caw  of  Charles  Fall  v,  William  Z.  King,  heretofore 
submitted  to  said  register  and  receiver,  and  not  yet  decided  ;  and  that  the  testimony 

so  taken  in  said  last  mentioned  case  shall  be  considered  as  taken  in  this  case 

it  being  considered  that  the  land  referred  to  in  snoh  testimony  is  the  land  involved  in 
this  action. 

Upon  the  testimony  taken  in  said  case  of  Fall  v.  King,  the  local 
officers  dismissed  the  contest,  from  which  contestant  appealed. 

Pending  the  consideration  of  the  contest  by  the  local  officers,  the 
claimant  gave  notice  of  intention  to  make  final  proof  on  May  17, 1889, 
at  which  time  both  parties  appeared  and  sabmitted  evidence.  The 
local  officers  rejected  the  final  proof,  from  which  the  defendant  appealed. 

The  local  officers  having  transmitted  the  record  in  the  case  of  Fall  v. 
King,  you,  on  November  2, 1889,  took  np  the  appeal  of  Fall  from  the 
action  of  the  local  office  dismissing  his  contest,  and  the  appeal  of 
Taylor  from  the  action  of  the  local  office  rejecting  his  final  proof,  and, 
considering  said  cases  together,  rendered  the  decision  of  November  2, 
1889,  dismissing  the  contest  of  Fall  and  accepting  the  final  proof  of 
Taylor. 

In  the  case  of  Davidson  v.  Parkhnrst  (3  L.  D.,  445),  the  Department 
directed  that  when  it  is  desired  in  one  case  on  appeal  to  use  testimony 
taken  in  another  case  under  stipulation  of  parties,  such  portions  upon 
which  they  rely  should  be  copied  and  filed  with  the  case.  The  stipula- 
tion to  use  the  testimony  in  this  case  was  filed  with  the  local  officers  on 
the  hearing  before  them,  and  the  appeal  of  Fall  from  the  decision  dis- 
missing his  contest  should  not  have  been  considered  by  your  office,  with- 
out requiring  him  to  complete  the  record  in  said  case,  but  it  having  been 
considered  by  your  office,  he  is  entitled  on  appeal  from  said  decision  to 
have  all  the  record  upon  which  your  office  acted  transmitted  to  the 
Department. 

In  rendering  the  decision  of  November  2, 1889,  now  appealed  from,  it 
appears  that  you  did  consider  the  testimony  taken  in  the  case  of  Fall  v. 
King.  Whether  that  testimony  was  favorable  or  unfavorable  to  the 
contestant,  is  immaterial.  It  was  considered  in  arriving  at  your  de- 
cision, and  a  copy  of  said  testimony  should  be  made  a  part  of  the 
record,  without  expense  to  contestant. 

The  motion  to  dismiss  is  denied,  and  the  record  is  returned  to  you 
that  it  may  be  completed,  in  accordance  with  the  above  suggestions, 
after  which  it  will  be  returned  to  the  Department,  and  it  will  take  its 
place  on  the  docket  as  of  tlie  date  when  the  appeal  was  first  transuiitted. 
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SETTLEMENT  BIGHTS- PT7BCHASE  OF  IMPROVEMENTS. 

ESPEBANGE  V,  FEBBT. 

Settlement  rights  under  the  pnblio  land  laws  cannot  be  acquired  by  the  purchase  of 
the  improyements  and  postressory  rights  of  another.  Such  rights  are  only  acquired 
through  acts  of  settlement  performed  in  person  by  the  party  seeking  to  secure  the 
benefit  thereof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  Sy  1891. 

I  have  considered  the  appeal  of  Donald  Ferry  from  yonr  decision 
rejecting  his  claim  to  lot  1  and  KW.  J  of  SW.  f ,  SE.  i  of  SW.  J  and 
8  W.  i  of  SB.  J  of  Sec.  9,  Tp.  22  S.,  R.  10  B.,  M.  D.  M.,  San  Francisco, 
California,  and  holding  for  cancellation  his  homestead  entry  and  pre- 
emption filing  for  said  land. 

He  made  homestead  entry  for  the  said  tract  on  November  19, 1885, 
and  on  Jane  21, 1886,  he  filed  declaratory  statement  for  the  same, 
alleging  settlement  November  6, 1885. 

Esperance  filed  declaratory  statement  for  lot  1,  SE.  4  of  SW.  i  and 
S.  i  of  SB.  i  of  said  section  9,  May  24, 1886,  alleging  settlement  No- 
vember 7, 1885. 

Ferry  gave  notice  of  his  intention  to  make  final  proof  under  his  pre- 
emption claim,  and  Esperance  appeared  to  oppose  the  same,  and  evi- 
dence was  submitted. 

The  land  in  question  was  within  the  limits  of  the  withdrawal  for  the 
Atlantic  and  Pacific  B.  B.  Go.  and  was  restored  to  the  public  domain 
May  24, 1886  under  the  decision  of  this  Department,  of  March  23, 1886 
(4  L.  D.,  458). 

At  the  time  Ferry  made  his  homestead  entry,  the  land  was  with- 
drawn from  entry  and  the  same  was  therefore  illegally  allowed ;  in 
addition  to  this  fact,  however,  Ferry  is  only  asserting  a  right  under 
his  pre-emption  claim  and  filing  based  on  his  alleged  settlement  No- 
vember 5, 1885. 

Your  office  found  that  he  made  settlement  upon  the  tract  in  question, 
in  bad  faith  and  in  the  interest  and  for  the  benefit  of  another.  There 
is  much  connected  with  the  circumstances  attending  his  settlement  to 
jnstify  this  finding,  but  the  case  can  be  determined  on  points  abont 
which  there  is  no  controversy. 

It  is  shown  that  Esperance  made  a  valid  settlement  on  the  land  on 
November  7, 1885,  and  has  followed  it  by  bona  fide  residence  and  im- 
provement.   Ferry  alleges  settlement  November  5, 1886. 

The  land  was  not  subject  to  settlement  until  May  24, 1886,  and  neither 
party  could  obtain  any  rights  as  against  the  government,  but  as  between 
themselves,  priority  of  settlement  will  be  considered  (Pool  v.  Moloughuey 
(11  L.D.,  197). 
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The  alleged  setUement  of  Ferry,  November  5, 1885,  cousisted  of  the 
claim  of  a  purchase  by  him  on  that  day,  of  the  improvements  on  the 
land  from  one  Abadie  ivho  was  holding  nnder  the  railroad  company. 
He  testifies  that  he  never  saw  the  land  nor  went  apon  the  same  until 
November  21, 1885,  two  weeks  subsequent  to  the  settlement  of  Espe- 
ranee. 

SeUlement  rights  under  thepablio  land  laws  can  not  be  aoqniied  by  the  mere  pur- 
chase of  the  ImproYementB  and  poesession  of  another.  Sach  rights  are  only  acquired 
throngb  acts  of  settlement  made  in  person  by  the  party  seekiug  to  secure  the  benefit 
thereof.    WiUis  v.  Parker  (8  L.  D.,  623). 

Thus,  as  it  is  shown  that  Esperance  is  the  prior  settler,  he  has  the 
prior  right.    Your  decision  is  therefore  aifirmed. 


TOWKSITB-BECLABATOBT  STATEMENT^CONTEST. 

Oarnahan  V.  Haywood  et  al. 

Lands  selected  as  the  site  of  a  town  are  not  subject  to  homestead  entry. 
A  preferred  right  to  contest  a  townsite  selection  may  be  equitably  accorded  a  bona 
fide  homestead  settler  on  a  tract  covered  by  a  townsite  declaratory  statement. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  Office^  August  10,  1891. 

On  Jane  7, 1887  Will  0.  Higgins,  probate  judge  of  Hamilton  county 

to  which  Kearney  county  was  attached  for  judicial  purposes),  filed  a 

townsite  declaratory  statement,  under  section  2388  of  the  Revised 

Statutes,  for  the  E.  \  of  the  NB.  i.  Sec.  28,  T.  24  8.,  B.  36  W.,  Garden 

City,  Kansas. 

On  September  14, 1888,  William  P.  Haywood  applied  to  make  home- 
stead entry  on  said  land,  accompanying  his  application  with  a  contest 
against  the  townsite  declaratory  statement.  His  application  was 
rejected,  and  on  the  22d  day  of  that  month  John  Quimby  presented  his 
homestead  application  for  the  land,  which  was  also  rejected, 

for  the  reason  that  a  prior  H.  £.  application  bad  been  made,  and  is  now  on  file  in 
this  office  for  same  tract,  which  application,  viz :  that  of  William  P.  Haywood,  was 
erroneously  not  allowed  to  go  to  record  upon  September  14, 1888 — ^the  day  presented — 
having  accompanied  contest  papers  hi  a  contest  against  a  D.  8.  filing  for  tract  in- 
volved as  within,  which  prior  applicant  wiU  this  day  be  notified  of  his  right  to  enter 
the  land  withont  process  of  contest,  the  tract  merely  having  a  D.  S.  filing  npon  it, 
and  not  being  legally  appropriated  by  any  entry.    Thirty  days  is  allowed  for  appeal. 

From  this  rejection  Quimby  on  the  same  day  (October  22)  appealed, 
and  on  the  24th  day  of  that  month  Haywood's  homestead  application 
was  made  of  record. 

On  November  2, 1888,  William  B.  Oamahan  presented  his  homestead 
application  for  the  land,  which  was  rejected  because  of  Haywood's  prior 
entry,  and  on  the  14th  day  of  that  month  he  filed  his  corroborated  affl- 
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davit,  alleging  tbat  he  was  qualified  to  make  a  homestead  entry,  and 
that  on  September  24, 1H88  (date  of  Haywood's  entry),  he  and  his  fam- 
ily resided  on  the  land  in  controversy,  and  had  valuable  improvements 
thereon,  and  that  at  that  time  it  was  his  intention  to  enter  the  tract 
within  ninety  days  from  the  time  it  became  subject  thereto. 

Hearing  was  du)}"  had,  and  the  register  and  receiver  on  February  9, 
1889,  found  that  Caruahan  was  an  actual  settler  on  the  land  at  date  of 
defendant's  entry,  and  at  said  time  it  was  his  intention  to  make  home- 
stead entry  of  the  land.  They  accordingly  recommended  thecancella- 
tion  of  Haywood's  entry. 

From  this  action  Haywood  duly  appealed. 

Such  was  the  condition  of  the  record  when  yon,  on  February  12, 1890, 
dismissed  the  appeals  of  both  Quimby  and  Haywood,  and  held  the  tat- 
ter's homestead  entry  for  cancellation,  andalloweil  Caruahan  thirty  days 
in  which  to  initiate  a  contest  against  the  townsite  declaratory  state- 
ment. 

Hay  wood  brings  this  appeal  from  that  judgment,  and  '' suggests" 
error  in  substance  as  follows : 

In  holding  that  plain tiif  ever  made  continued,  legal  settlement  on 
said  tract  such  as  should  give  him  a  preferred  homestead  and  contest- 
ant's right  prior  to  the  14th  of  September,  1888. 

In  holding  that  plaintiff  shall  have  a  preferred  right  of  contest  over 
the  defendant. 

The  alleged  error  is  sufficiently  specific,  and  plaintiff's  motion  to  dis- 
miss the  appeal,  ^Mbr  failure  to  allege  wherein  the  decision  appealed 
from  is  erroneous,"  is  overruled. 

Section  2289  of  the  Revised  Statutes  provides  that  homestead  entries 
may  be  made  upon  laud  '^  subject  to  pre-emption,"  and  section  2258 
prohibits  the  pre  emption  of  lands  '^selected  as  the  site  of  a  city  or  a 
town." 

It  follows,  therefore,  that  lauds  selected  as  the  site  of  a  town  are  not 
subject  to  homestead  entry,  and  that  Haywood's  entry  was  erroneously 
allowed. 

Haywood  applied  to  contest  the  townsite  declaratory  statement,  when 
he  applied  to  enter  the  land,  but  he  appears  to  have  acquiesced  in  the 
erroneous  judgpient  of  the  local  officers,  when  they  subsequently  per- 
mitted him  to  make  his  entry,  without  securing  the  cancellation  of  the 
townsite  declaratory  statement.  Acquiescing  in  that  erroneous  judg- 
ment he  is  estopped  from  subsequently  complaining  of  the  error. 

The  sole  question  is  one  of  fact — namely,  whether  Oarnahan  was  an 
actual  settler  on  the  land  with  the  bona  fide  intention  of  making  home- 
stead encry  thereon  at  the  time  Hay woo<l  applied  to  enter  the  same. 

Both  your  office  and  the  local  office  decide  that  issue  in  the  affirmative, 
and  I  find  no  sufficient  reason  to  disturb  that  finding. 

It  appears  that  Caruahan,  at  the  time  of  the  hearing,  was  the  only 
resident  of  the  land ;  he  was  not  a  member  of  the  townsite  company, 
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bat  he  had  lived  on  the  land  from  1887,  and  had  improved  foar  lots. 
It  was  doubtless  his  intention  when  he  first  moved  to  the  land  to  secure 
title  to  the  lots  under  the  townsite  laws.  Bot,  finding  that  the  pro- 
jectors of  the  townsite  had  abandoned  making  entry  of  the  same,  he 
decided  to  make  homestead  entry. 

These  facts  considered,  I  think  he  has  the  superior  right  to  bring  the 
contest — ^the  equities,  at  least,  are  in  his  favor. 

I  think  the  proof  shows  that  the  townsite  has  been  abandoned,  but, 
inasmuch  as  the  projectors  thereof  have  not  had  an  opportunity  to  be 
heard,  Garnahan  will  be  given  thirty  days  in  which  to  file  a  contest 
against  the  same. 

The  decision  appealed  from  is  affirmed. 


BAILBOAD  GRANT— BEVOCATION  OF  WITHDRAWAL-SETTLEMENT. 

Southern  Paoipio  B.  B.  Co.  v.  Wasoatt. 

The  order  of  Angaat  15,  1887,  revoking  the  indemnity  withdrawal,  made  for  the  ben- 
efit of  this  company,  took  effect  ae  soon  as  isBned,  and  a  settlement  on  land 
included  within  each  order,  existing  at  the  date  of  its  issnanoe^  will  be  pro- 
tected as  against  a  subsequent  selection  by  the  company. 

Acting  Secretary  Chandler  to  the  Commissioner  of  theOeneral  Land  Office 

August  11, 1891. 

I  have  considered  the  appeal  by  the  Southern  Pacific  Eailroad  from 
your  office  decision  of  April  19, 1890,  sustaining  the  rejection  of  the 
selection  by  said  company  of  the  N J  NEi  and  NJ  NWJ  Sec.  3,  T.  17  S., 
B.  16  E.,  M.  D.  M.,  Yisalia  land  district,  Oalifornia. 

Said  tract  is  within  the  indemnity  limits  of  the  grant  for  this  com- 
pany, the  withdrawal  for  which  was  revoked  by  departmental  order 
dated  August  15, 188  r,  and  on  October  4,  following,  the  company  sought 
to  select  the  land,  and  upon  the  rejection  of  such  application  it  appealed. 

•On  June  8, 1887,  prior  to  the  revocation  of  the  withdrawal,  Moses 
Wasgatt  was  permitted  to  file  declaratory  statement  No.  8956  for  the 
tract  under  consideration,  alleging  settlement  June  3,  1887,  and  after 
due  notice,  by  publication,  be  tendered  final  proof  and  made  payment, 
upon  which  cash  certificate  No.  4877  issued  April  11,  1888.  The  proof 
shows  that  Wasgatt  made  settlement  as  alleged,  and  that  he  was  re- 
siding upon  the  land  at  the  date  of  the  revocation  of  the  withdrawal 
and  also  at  the  date  of  attempted  selection  by  the  company. 

The  company's  appeal  is  based  upon  the  ground  that  Wasgatt's  settle- 
ment made  June  3,  1887,  prior  to  the  revocation  of  the  indemnity  with- 
drawal, was  unauthorized  and  that  be  can  reap  no  benefit  therefrom. 

Conceding  that  a  valid  settlement  could  not  be  made  upon  land  covered 
by  a  railroad  indemnity  withdrawal,  yet  it  must  be  remembered  that 
the  order  revoking  such  withdrawal  took  effect  as  soon  as  issued,  and  a 
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Bettlement  on  land  included  within  such  order,  existing  at  the  date  of 
its  issuance,  will  be  protected  as  against  a  subsequent  selection. 
Central  Pacific  B.  B.  Go.  v.  Doll,  8  L.  D,,  355. 

The  every  day  act  of  a  resident  upon  land  is  a  settlement,  hence  Was- 
gatt  had  a  legal  settlement  upon  the  land  eo  instanti  upon  the  issue  of 
the  order  of  revocation. 

Your  decision  sustaining  the  rejection  of  the  company's  selection  is 
therefore  approved. 


LODE  CLAIM— INTERSECTING  MILL  SITE. 

Andromeda  Lode. 

The  proyisions  of  section  2336,  R.  S.,  relative  to  tbe  priority  of  title  upon  the  inter- 
section of  two  or  more  vems,  have  no  application  to  patented  mill  sites  that  in- 
tersect and  divide  lode  claims. 

A  lode  claim  that  is  divided  into  two  parts  by  an  intersecting  patented  mill  site  mast 
be  confined  to  that  part  which  contains  the  discovery  shaft  and  improvements. 

The  proof  of  expenditnre  should  show  that  the  improvements  have  been  made  for 
the  purpose  of  developing  the  particular  claim  for  which  application  is  made. 

Acting  Secretary   Chandler  to  the   Commissioner  of  the  Oeneral  Land 

Office,  August  11,  1891. 

I  have  considered  the  appeal  of  Enfna  Batchelder  from  the  decision 
of  your  office  dated  April  25, 1890,  holding  for  cancellation  that  i)art  of 
mineral  entry  No.  3274  covering  the  Andromeda  location  lying  esist  of 
the  patented  mill-site  claim,  and  requiring  additional  evidence  rela- 
tive to  the  improvements  on  the  several  claims  included  in  said  entry.* 

The  record  shows  that  the  Bobtail  Mill  site  claim  passes  clear  across 
the  Andromeda  lode  claim,  thereby  separating  it  into  two  separate  parts 
which  are  non-contiguous,  the  southwesterly  (not  southeasterly,  as 
stated  in  said  decision)  part  containing  about  450  feet,  while  about  976 
feet  of  the  claim  lying  northeast  and  beyond  the  mill-site  claim,  and 
the  balance  254  feet  being  within  said  mill-site  which  was  patented  as 
agricultural  land,  the  same  being  expressly  excepted  from  said  entry. 

In  the  decision  appealed  from  it  is  stated  that  the  location  of  the 
Andromeda  claim  was  made  July  23, 1886,  upon  a  discovery  located  on 
that  part  of  the  survey  which  is  situate  west  of  the  mill-site  claim, 
and  it  was  held  that  the  claim  could  not  be  extended  beyond  the  west 
line  of  the  patented  mill-site.  It  was  further  stated  that  the  improve- 
ments on  the  Andromeda  claim  consist  of  a  discovery-shaft  and  cut 
amounting  to  (105;  that  where  more  than  one  lode  is  embraced  in  a 
single  entry,  and  $500  has  not  been  expended  upon  each  lode,  it  must 
be  shown  that  the  sum  of  $500  in  labor  and  improvements  has  been  so 
expended  for  the  common  benefit  of  all  the  lodes  embraced  in  a  single 

*  The  application  in  this  case  included  the  Barns,  Comet,  and  Andromeda  Lode 
claims. 
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entry.  The  claimant  was  accordingly  required  to  furnish  another  cer- 
tificate from  the  surveyor-general  showing  in  what  way  the  improve- 
ments npon  the  other  lodes  conduce  to  the  development  of  the  Andro* 
meda  claim,  if,  in  fact,  the  amount  expended  tends  to  the  development 
of  the  entire  claim. 

The  appellant  insists  that  your  office  erred  in  holding  that  the  two 
portions  of  the  Andromeda  claim  became  separated  by  said  mill-site 
patented  claim  because  mill-sites  being  patented  under  the  mining  laws 
the  same  rule  should  apply  as  where  lode  claims  conflict ;  that  it  was 
error  to  require  said  additional  evidence  relative  to  the  improvements 
and  their  tendency  to  improve  the  whole  claim. 

The  contention  of  the  appellant  cannot  be  maintained.  While  mill- 
sites  are  sold  under  the  mining  laws  (Sec.  2337,  B.  &.  IT.  S.),  yet  they 
are  disposed  of  as  ^'  non-mineral  land  "  and  the  provision  of  section 
2336  B.  S.  IT.  S.  relative  to  the  priority  of  title  upon  the  intersection  of 
two  or  more  veins,  has  no  application  to  mill-sites  which  have  been 
patented  and  lie  across,  separating  in  two  parts,  lode  claims. 

There  was,  therefore,  no  error  in  said  decision  in  holding  that  the 
entry  of  the  Andromeda  claim  east  of  said  mill-site  patented  claim  was 
invalid  and  must  be  canceled  to  that  extent.  Nor  was  there  any  error 
in  requiring  said  additional  evidence.  In  the  case  of  John  Downs  (7 
L.  D.,  71)  the  Department  said  *^The  proof  should  show  that  the  im- 
provements have  been  made  for  the  purpose  of  developing  the  particular 
claim  applied  for."  In  the  case  of  Smelting  Go.  v.  Kemp  (104  17.  S., 
636-^655),  the  court  said : 

Labor  and  improvementB,  within  the  meauing  of  the  statute,  are  deemed  to  have 
been  had  on  a  mining  claim,  whether  it  consists  of  one  location  or  several,  when  the 
labor  is  performed  or  the  improvements  are  made  for  its  development,  that  is,  to 
facilitate  the  extraction  of  the  metals  it  may  contain,  though  in  fact  snoh  labor  and 
improvements  may  be  on  ground  which  originally  constituted  only  one  of  the  loca- 
tions, as  in  sinking  a  shaft,  or  be  at  a  distance  from  the  claim  itself,  as  where  the 
labor  is  performed  for  the  turning  of  a  stream,  or  the  introduction  of  water,  or  where 
the  improyement  consists  in  the  construction  of  a  flume  to  carry  off  the  debris  or 
waste  material.    • 

See  %\bo  Nichols  et  al  v,  Becker,  (11  L.  D.,  8). 

A  careful  examination  of  the  whole  record  shows  no  error  in  said 
decision,  and  it  is  accordingly  affirmed. 
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BELIXQUISHMENT- APPLICATION  TO  ENTERr-SETTLEMENT  RIGHT. 

Zaspell  v.  Nolan. 

A  timber  culture  entryman  who  files  a  reliDqaishmeat  and  thereupon  applies  to  enter 
the  land  under  the  homestead  law,  can  not  thereby  defeat  the  adverse  right  of  a 
settler  who  is  residing  upon  said  land  at  the  date  of  the  relinquishment. 

The  case  of  Tilton  v.  Price,  cited  and  distinguished. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  Oeneral 

Land  Office^  August  11, 1891. 

Emil  F.  Zaspell  made  timber  caltare  entry  of  the  S.  ^  of  the  ME.  ^ 
and  the  S.  ^  of  the  SW.  ^  of  Sec.  34,  T.  22  8.,  B.  44  W.,  Lamar.  Col- 
orado, November  13, 1885.  On  January  13,  188G,  he  filed  a  relinquish- 
ment of  said  entry,  which  was  canceled  the  same  day,  on  account  of 
said  relinquishment,  and  immediately  thereafter  he  made  homestead 
entry  of  the  tract. 

On  February  1, 1886,  while  the  land  was  covered  by  the  homestead 
entry  of  Zaspell,  Patrick  Nulan  filed  declaratory  statement  for  said 
land,  alleging  settlement  November  20,  1885.  November  26,  1886, 
Nolan  applied  to  make  final  proof  under  his  filing,  which  was  rejected 
by  the  local  officers  because  of  conflict  with  the  homestead  entry  of 
Zaspell,  but  having  filed  an  affidavit  regarding  the  initiation  of  his 
claim,  and  its  priority  to  the  claim  of  Zaspell,  your  office  directed  that 
'<  the  entry  of  Zaspell  will  therefore  stand  subject  to  Nolan's  prior  right," 
and  his  application  was  returned  for  the  proper  action  in  such  cases. 
In  pursuance  thereof,  Nolan  was  permitted  to  submit  final  proof,  on 
May  12, 1887,  after  due  notice  of  such  intention,  and  Zaspell  appeared 
and  protested  against  the  allowance  of  such  proof. 

Upon  the  proof  taken  under  such  notice  and  protest,  the  local  officers 
dismissed  the  protest,  and  held  that  Nolan's  proof  should  be  considered 
on  its  merits.  It  does  not  appear  that  the  entry  was  allowed,  but  the 
papers  were  transmitted  to  your  office.  From  this  decision  Zaspell  ap- 
pealed. You  sustained  the  action  of  the  local  officers  dismissing  the 
protest,  and  held  that  Nolan  being  a  settler  on  the  land  at  the  date  of 
the  filing  of  the  relinquishment,  his  rights  attached  eo  instunti^  and  are 
superior  to  those  of  a  homesteader  who  enters  the  land  immediately 
after  the  filing  of  a  relinquishment,  citing  Wiley  v.  Raymond,  6  L.  D., 
246.    From  this  decision  Z<ispell  appealed. 

It  appears  from  the  record  in  the  case  that  Nolan  was  a  settler  upon 
the  land  at  the  date  of  the  filing  of  the  relinquishment,  and  it  is  not 
claimed  by  the  protestant  that  he  was  then  or  ever  had  been  an  actual 
settler  on  the  land,  but  he  contends  that  it  was  not  necessary  for  him  to 
be  an  actual  occupant  of  the  land,  for  the  reason  that  the  land  being 
covered  by  his  timber  culture  entry,  he  was  as  much  in  actual  possession 
as  if  he  were  living  upon  the  land,  and,  further,  that  the  case  should  be 
determined  by  the  rule  announced  in  Tilton  v.  Price,  4  L.  D.,  123,  which 
was  the  rule  in  force  when  his  homestead  entry  was  made. 
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Tbe  rule  aDuounced  in  the  case  of  Wiley  v.  Raymond,  supra,  to  the 
effect  that  on  the  relinqaishment  of  an  entry,  the  right  of  a  settler  then 
residing  on  the  land  attaches  eo  instanti  and  is  superior  to  that  of  a 
homesteader  who  enters  the  land  immediately  after  said  relinquish- 
ment, is  decisive  of  the  issue  presented  in  this  case,  and  is  not  in  con- 
flict with  the  rule  announced  in  Tilton  v.  Price,  4  L.  D.,  12'{,  relied  on 
by  protestant.  In  the  case  last  cited  it  is  true  that  there  is  an  ap- 
parent conflict  between  the  principle  announced  in  that  case  and  that 
announced  in  the  case  of  Wiley  v.  Raymond ;  but  in  the  case  of  Tilton 
9.  Price  both  parties  were  in  actual  possession  of  the  land  as  settlers, 
and  the  prior  rights  of  Price,  who  relinquished  the  entry  and  made 
another  simultaneously,  were  sustained,  mainly  upon  this  ground.  The 
ruling  in  the  case  of  Wiley  v.  Raymond  has  been  uniformly  followed. 

Your  decision  dismissing  the  protest  of  Zaspell  is  affirmed,  and  the 
record  will  be  returned  to  the  local  office  for  further  action  thereon. 


[Circular.]* 

BinLES     AND    BE6ULATXONS    GOVERNTNG    THE    USB   OF    TIMBER    ON 

THE  PUBLIC  DOMAIN. 

Department  of  the  Interior, 

General  Land  Office, 

Washington^  D.  C,  May  5, 1891. 

By  virtue  of  the  power  vested  in  the  Secretary  of  the  Interior  by  the 
act  of  March  3, 1891  (26  Stat.,  1093),  enticled  ^<An  act  to  ameml  section 
eight  of  an  act  approved  March  third,  eight.een  hundred  and  ninety- 
one,  entitled  ^Au  act  to  rei>eal  timber-culture  laws  and  for  other  pur- 
poses,'" the  following  rules  and  regulations  are  hereby  prescribed: 

1.  Tbe  act,  so  far  as  it  relates  to  timber  on  the  public  land,  applies 
only  to  the  States  of  Colorado,  Montana,  Idaho,  North  Dakota,  South 
Dakota,  Wyoming,  and  Nevada,  the  District  of  Alaska,  and  the  Ter- 
ritory of  Utah. 

2.  The  right  of  railroad  companies  to  procure  timber  for  construction 
purposes  from  the  public  laud  adjacent  to  the  lines  of  their  roads,  au- 
thorized by  the  several  granting  acts  and  the  act  of  March  3, 1875  (18 
Stat.,  482),  is  in  no  way  enlarged  by  this  act. 

3.  The  act  of  June  3, 1878  (20  Stat.,  88),  authorizing  the  cutting  of 
timber  for  building,  agricultural,  mining,  and  other  domestic  purposes, 
from  public  lands  which  are  known  to  be  mineral  and  not  subject  to  en- 
try under  existing  laws  of  the  United  States  except  for  mineral  entry, 
is  not  repealed  by  this  act,  but  remains  in  force  subject  to  the  rules  and 
regulations  prescribed  thereunder  by  the  Secretary  of  the  Interior. 


*  This  eircalar  is  the  sarne  as  that  pablished  in  12  L.  D.,  456,  with  the  exception  of 
the  insertion  of  the  word  *'  non-inineral''  in  the  third  line  of  paras^raph  six,  this  mod- 
ification being  anthorized  by  Acting  Secretary  Chandler,  August  18, 1891. 
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4.  Settlers  apon  the  pablic  lands,  miners,  fanners,  and  other  bona 
fide  residents  in  either  of  the  States,  District,  or  Territory  named  in  this 
act,  who  have  not  a  sufficient  snpply  of  timber  on  their  own  claims  or 
lands  for  fire- wood,  fencing,  or  building  purposes,  or  for  necessary  use  in 
developing  the  mineral  and  other  natural  resources  of  the  lands  owned 
or  occupied  by  them,  are  permitted  to  procure  timber  from  the  public 
lands  strictly  for  the  purposes  enumerated  in  this  section,  but  not  for 
sale  or  disposal  or  use  on  other  lands  or  by  other  persons;  but  this  sec- 
tion shall  not  be  construed  to  give  the  right  to  cut  timber  on  any  ap- 
propriated or  reserved  public  lands,  and  the  Secretary  of  the  Interior 
reserves  the  right  to  prescribe  such  further  restrictions  as  he  may,  at 
any  time,  deem  necessary,  or  to  revoke  the  permission  granted  hereby 
in  any  case  or  cases  wherein  he  has  information  that  persons  are  abus- 
ing the  conceded  privileges,  or  where  it  is  necessary  for  the  public  good. 

5.  Section  2461,  U.  S.  Revised  Statutes,  is  still  in  force  in  the  States, 
District,  and  Territory  named  in  this  act,  as  well  as  in  all  other  States 
and  Territories  of  the  United  States.  Its  provisions  may  be  enforced 
as  heretofore  against  any  person  who  shall  cut  or  remove,  or  cause  or 
procure  to  be  cut  or  removed,  or  aid  or  assist  or  be  employed  in  cutting 
or  removing,  any  timber  from  public  lands  of  any  other  character  or 
description,  or  for  any  other  use  or  purpose  whatever  than  as  above 
defined  in  sections  2,  3,  and  4  of  these  rules  and  regulations,  unless 
special  permission  is  first  obtained  from  the  Secretary  of  the  Interior 
specifically  designating  the  particular  sections  or  tracts  from  which  tim- 
ber may  be  cut,  and  under  what  restrictions  and  limitations. 

6.  Persons,  firms,  or  corporations  residinsr  in  either  of  the  States,  Dis- 
trict, or  Territory  named  in  this  act,  wbo  desire  to  procure  permission  to 
cutor  remove  timber  from  non-mineral  public  lands  for  purposes  of  sale  or 
traffic,  or  to  manufacture  same  into  lumber  or  other  timber  product  as  an 
article  of  merchandise,  or  for  any  other  use  whatsoever  other  than  as  de- 
fined in  sections  2, 3,  and  4  of  the.se  rules  and  regulations,  must^r^^  submit 
an  application  therefor  in  writing  to  the  Secretary  of  the  Interior,  des- 
ignating the  lands  by  sections,  townships,  and  ranges,  if  surveyed,  and, 
if  unsnrveyed,  describing  the  land  by  natural  bound...  ..o,  and  the  esti- 
mated number  of  acres  therein.  They  must  also  define  the  character  of 
the  laud  and  the  kinds  of  trees  or  timber  growing  thereon,  giving  an 
estimate  as  to  the  quantity  of  each  kind,  stating  which  particular  kind 
or  kinds  they  desire  authority  to  cut  or  remove,  and  the  specific  purpose 
or  purposes  for  which  the  timber  or  the  product  thereof  is  required.  The 
application  must  be  sworn  to  and  witnessed  by  not  less  than  four  relia- 
ble and  responsible  citizens  of  the  8  tate.  District,  or  Territory  in  which 
the  land  is  situated,  and  who  reside  in  the  locality  of  the  particular  land 
described. 

7.  The  petitioner  or  petitioners  should  also  submit  with  the  applica- 
tion such  evidence  as  can  be  procured  to  conclusively  show  that  the  pres- 
ervation of  the  trees  or  timber  on  the  land  described  is  not  required  for 
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the  public  good,  but  that  its  use  as  lumber  or  other  product  and  for  the 
puri>oee8  uame4l  in  the  applicatiou,  is  a  public  necessity.  Upon  receipt 
of  the  application,  with  accompanying  papers,  it  will  be  duly  considered, 
and  if  deemed  for  the  public  interest,  the  desired  permission  will  be 
granted,  subject  to  such  restrictions  and  limitations  as  may  be  deemed 
necessary ;  but  if  it  shall  appear  that  the  cutting  of  timber  in  the  locality 
described  in  the  application  will  be  detrimental  to  the  public  interests 
or  infringe  upon  the  rights  and  privileges  of  the  settlers  in  that  locality, 
the  application  will  be  rejected. 

8.  In  order  that  farmers  who  desire  to  have  the  forests  preserved  in 
the  interest  of  water  supply  for  irrigation  and  all  others  having  adverse 
interests  may  have  due  notice  of  such  applications,  the  parties  making 
an  application,  as  herein  provided,  shall  cause  a  notice  of  such  applica- 
tion, describing  the  lands  and  timber  which  it  is  desired  to  use,  to  be 
published  at  least  once  a  week  for  three  consecutive  weeks,  in  a  news- 
paper of  general  circulation  in  the  State,  District,  or  Territory,  and  also 
in  a  newspaper  in  the  county,  or,  where  there  is  more  than  one  county, 
in  each  of  the  counties  wherein  the  lands  are  situated,  and  a  printed 
oopy  of  the  published  notices  must  be  submitted  with  the  application, 
together  with  the  affidavit  of  the  publisher  or  foreman  of  each  newspaper, 
attached  thereto,  showing  that  the  same  was  saccessively  inserted  the 
requisite  number  of  times,  and  the  dates  thereof. 

9.  The  cutting  or  removing  of  any  timber  from  public  lands  described 
in  an  application,  by  or  for  the  applicant,  before  authority  has  been 
officially  granted  by  the  Secretary  of  the  Interior,  will  render  the  party 
so  offending  liable  to  prosecution  for  trespass,  and  subject  hlB  applica- 
tion to  rejection. 

10.  Saw-mill  owners,  lumber  dealers,  and  others,  who  in  any  manner 
<«canse  or  procure"  timber  to  be  cut  or  removed  from  any  public  lands 
in  violation  of  law  or  these  rules  and  regulations,  whether  directly  by 
men  in  their  employ,  or  indirectly  through  contract  or  by  purchase,  are 
equally  guilty  of  trespass  with  the  individuals  who  actually  cut  or 
remove  such  timber,  and  are  alike  liable  to  crimioal  prosecution.  The 
procurer  or  manufacturer  of  timber  so  cut,  as  well  as  the  purchaser  of 
such  timber  or  its  products,  is  also  liable  in  civil  suit  for  the  value 
thereof. 

11.  Special  agents  will  diligently  investigate  and  report  all  such  cases 
to  this  office  for  proper  action. 

Very  respectfully, 


!•  H.  Carter, 

Commissioner. 


Approved  May  5, 1801. 

John  W.  Noblb, 

Secretary, 
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[Public— No.  160.] 

AN  ACT  to  unend  section  eij^ht  of  an  act  approved  March  tliird,  eighteen  hundred  and  ninety-one ; 
entitled  "An  act  to  repeal  timber-cnltare  law*  and  for  other  purposes." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  eight  of  an  act  entitled  '*An  act  to  repeal  timber- 
onltnre  laws,  and  for  other  purposes,"  approved  March  third,  eighteen  hundred  and 
ninety- one,  be  and  the  same  is  hereby  amended  so  as  to  read  as  follows : 

<*  Sec.  8.  That  suits  by  the  United  States  to  vacate  and  annul  any  patent  hereto- 
fore issued  shall  only  be  brought  within  five  years  from  the  passage  of  this  act,  and 
suits  to  vacate  and  annul  patents  hereafter  issued  shall  only  be  brought  within  six 
years  after  the  date  of  the  issuance  of  such  patents.  And  in  the  States  of  Colorado, 
Montana,  Idaho,  North  Dakota,  and  South  Dakota,  Wyoming,  and  the  District  of 
Alaska,  and  the  gold  and  silver  regions  of  Nevada  and  the  Territory  of  Utah  in  any 
criminal  prosecution  or  civil  action  by  the  United  States  for  trespass  on  such  public 
timber  lands  or  to  recover  timber  or  lumber  cut  thereon  it  shall  be  a  defense  if  the 
defendant  shall  show  that  the  said  timber  was  so  cut  or  removed  from  the  timber 
lands  for  use  in  such  State  or  Territory  by  a  resident  thereof  for  agricultural,  miningv- 
manufactnring,  or  domestic  purposes  under  rules  and  regulations  made  and  prescribed 
by  the  Secretary  of  the  Interior  and  has  not  been  transported  out  of  the  same,  but 
nothing  herein  contained  shall  operate  to  enlarge  the  rights  of  any  railway  company 
to  out  timber  on  the  public  domain,  provided  that  the  Secretary  of  the  Interior  may 
make  suitable  rules  and  regulations  to  carry  out  the  provisions  of  this  act,  and  he  may 
designate  the  sections  or  tracts  of  land  where  timber  may  be  out,  and  it  shall  not  be 
lawful  to  cut  or  remove  any  timber  except  as  may  be  prescribed  by  such  rules  and 
regulations,  but  this  act  shall  not  operate  to  repeal  the  act  of  June  third,  eighteen 
hundred  and  seventy-eight,  providing  for  the  cutting  of  timber  on  mineral  lands." 

Approved  March  3,  1891. 


section  7,  act  of  march  3,  1801-tbans7ebee. 
William  H.  Bambo  et  al. 

Failure  of  the  entryman  to  comply  with  the  law  in  the  matter  of  residence,  will  not 
defeat  the  confirmatory  operation  of  section  7,  act  of  March  3,  1891,  where  the 
entry  is  made  in  the  absence  of  any  adverse  claim,  and  the  land  sold  prior  to 
March  1, 1888,  and  no  firaud  is  found  as  against  the  transferee. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  August  3,  1891. 

I  have  considered  the  motion  of  Wm.  H.  Rambo  and  Oeorge  B.  Wil- 
bur, by  their  attorney,  to  dismiss  the  appeal  pending  here  and  asking 
that  a  patent  under  section  seven  of  the  act  of  March  3, 1891  (26  Stat., 
1095),  be  issued. 

The  record  shows  that  on  December  6, 1884,  Bambo  made  pre-emp- 
tion cash  entry  for  the  tract  in  question,  to  wit,  SB.  ^,  Bee.  5,  T.  22  S., 
B.  17  W.,  Lamed,  Kansas,  and  received  a  final  certificate  same  day. 

This  entry  was  made  under  the  act  of  Congress  approved  August  4, 
1882,  being  an  act  for  the  disposal  of  the  Fort  Lamed  military  reserva- 
tion (22  Stat,,  217).  Among  other  things  in  this  act  it  is  provided  '*  the 
laud  shall  be  sold  to  actual  settlers  only,  at  the  appraised  price  and 
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as  nearly  as  may  be  in  conformity  to  the  provisions  of  the  preemption 
laws  of  the  XTnited  States." 

The  tract  was  sold  in  accord-i nee  with  the  practice  in  pre-emption 
cases,  and  the  actual  settler  mentioned  in  the  act  above  cited  was,  by 
the  Department,  held  to  mean  one  who  had  resided  on  the  tract  at 
least  six  months  before  final  entry.     Cook  v.  Wilbar  (6  L.  D.,  600). 

As  appears  from  the  certified  abstract  of  title,  accompanying  the 
motion,  the  tract  was  mortgaged  by  Bambo  on  the  same  day  his  entry 
was  allowed,  to  Frank  E.  Sage  for  $400,  and  on  January  14,  1885,  he 
sold  and  conveyed  the  tract  to  the  Pawnee  Valley  Stock  Breeders'  As- 
sociation, for  a  consideration  stated  to  be  $1000. 

On  April  27, 1885,  the  entry  was  held  for  cancellation,  on  a  report 
previously  made  by  a  special  agent  of  yonr  office.  It  was  stated  in 
this  report,  among  other  things,  ^'  that  the  entry  was  apparently  made 
in  the  interest  of  the  Pawnee  Valley  Stock  Breeders'  Association." 

Upon  the  application  of  said  transferee  a  hearing  was  had  on  March 
9, 1888,  and  after  considering  the  testimony  submitted,  the  register  and 
receiver  found  that  the  entryman  had  not  complied  with  the  require- 
ments of  the  law  as  to  residence  and  they  recommended  the  cancella- 
tion of  the  entry. 

Before  this  trial  an  affidavit  of  the  president  of  the  association  was 
filed  in  the  local  land  office,  stoutly  denying  the  allegation  in  the  spe- 
cial agent's  report,  that  the  entry  had  been  made  in  the  interest  of  said 
association.  In  their  finding  the  local  land  officers  make  no  mention  of 
any  proof  tending  to  show  that  the  entry  was  made  in  the  interest  of  said 
association.  And  it  appears  that  no  evidence  was  introduced  at  this 
hearing  in  any  way  tending  to  show  that  the  entry  was  made  in  the 
interest  of  said  association. 

An  appeal  was  taken  from  the  ruling  of  the  register  and  receiver  to 
your  office,  where,  on  July  5,  1890,  their  finding  was  affirmed  and  the 
entry  held  for  cancellation.  The  following  statement  is  found  in  your 
decision :  ^'  I  think  it  is  shown  by  a  fair  preponderance  of  the  testi- 
mony that  the  entryman  has  failed  to  comply  with  said  law  as  to  resi- 
dence, and,  therefore,  concur  with  your  office  in  its  decision." 

In  view  of  the  fact  that  no  proof  was  introduced  showing  the  truthful- 
ness of  the  assertion  made  in  the  special  ageut's  report,  to  the  effect 
that  the  entry  was  made  in  the  interest  of  said  association,  although 
the  association  had  requested  the  government  to  furnish  said  proof,  I 
am  of  the  opinion  that  the  suggestion  of  fraud  made  in  the  special 
ageut's  report  is  rebutted  by  the  affidavit  of  the  transferee.  I  there- 
fore hold  that  there  is  no  proof,  nor  finding,  that  the  entry  was  made  in 
the  interest  of  said  association. 

An  appeal  was  taken  from  the  ruling  of  your  office  to  this  Depart- 
ment, and  was  pending  here  on  March  3, 1891,  when  the  act  in  question 
went  into  effect. 

On  September  10,  1888,  the  Pawnee  Valley  Stock  Breeders'  Assocja. 
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tion  mortgaged  the  tract  to  George  B.  Wilbur,  to  secure  the  payment 
of  an  amount  stated  to  be  $37,000,  and  on  September  19, 1889,  sold  and 
conveyed  said  tract  to  him  for  a  stated  consideration  of  $1.00. 

On  November  17,  1890,  George  B.  Wilbur  sold  and  conveyed  the 
tract  to  Charles  A.  Wilbur  for  a  consideration  of  $1.00. 

It  appears  from  the  statement  of  facts  above  given,  that  the  entry  in 
question  was  made  on  December  6,  1884,  and  that  the  tract  was  sold 
after  final  entry  and  before  March  1, 1888,  to  the  Pawnee  Valley  Stock 
Breeders'  Association.  Ko  fraud  has  been  found  against  the  transferee 
and  no  adverse  claim  originating  prior  to  final  entry  exists.  Prima 
fade  this  case  has  all  the  necessary  elements  to  bring  it  under  the  pro- 
visions of  section  seven  of  the  act  above  cited.  You  will  call  on  the 
transferee  and  present  owner  of  the  tract  to  furnish  proof  as  required 
by  the  letter  of  instructions  to  chiefs  of  divisions,  dated  May  8,  1891, 
(12  L.  D.,  450).  After  receiving  this  proof  you  will  adjudicate  the  case 
in  the  light  of  the  act  and  instructions  above  cited. 

The  appeal  of  Wm.  H.  Kambo  from  your  decision  of  July  5, 1890,  is 
hereby  dismissed. 


HOMESTEAD  APPL.ICATIOX-RESIDENCB. 
BiGE  V.  LENZRHEK. 

Prior  to  the  allowance  of  a  homestead  entry  the  applicant  is  not  reqnired  to  establish 
nor  maintain  residence  on  the  land  covered  by  his  application. 

An  application  to  enter  initiates  a  right  under  the  homestead  law  that  relates  back 
to  the  initial  act,  and  cnts  off  all  intervening  claims. 

Actiiig  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office, 

August  11,  1891. 

This  appeal  is  brought  by  Nils  H.  Rice  from  the  decision  of  your 
office  of  March  15,  1890,  affirming  the  action  of  the  local  officers  in  re- 
jecting his  application  to  lile  declaratory  statement  for  the  NE  J  of 
Sec.  17,  T.  48  N.,  R.  40  W.,  Marquette,  Michigan,  and  in  dismissing 
his  protest  and  accepting  the  final  proof  of  Alexander  Leuzshek  under 
his  homestead  entry  for  said  tract. 

The  land  in  controversy  is  within  the  indemnity  limits  of  the  Mar- 
quette, Houghton  and  Ontonagon  Railroad,  which  was  withdrawn  for 
the  benefit  of  said  road,  but  said  withdrawal  was  revoked  by  order  of 
the  Secretary  on  August  15,  1887,  in  which  it  was  directed  that  as  to 
lands  covered  by  non-approved  selections,  applications  to  make  filings 
and  entries  thereon  may  be  received,  noted  and  held  subject  to  the 
claim  of  the  company,  which  will  be  allowed  to  present  objections  to 
the  allowance  of  said  filing  or  entry. 

The  lauds  within  the  indemnity  limits  of  this  road  were  opened  to 
settlement  October  10, 1887,  but  the  tract  in  controversy  having  been 
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selected  by  the  railroad  company,  aud  said  selection  not  having  been 
approved  at  the  date  of  the  order  of  revocation,  Lenzshek,  on  October 
10, 1887,  as  soon  as  the  lands  within  the  indemnity  limits  of  said  road 
were  opened  to  settlement,  filed  his  application  to  make  homestead  en- 
try of  said  tract,  and  an  investigation  was  ordered  npon  the  application 
of  Lenzshek,  nnder  the  directions  contained  in  the  order  of  revocation. 

The  local  officers  decided  in  favor  of  allowing  the  application,  from 
which  decision  no  appeal  was  taken  by  the  company,  and,  after  the 
expiration  of  the  time  allowed  for  appeal,  Lenzshck^s  application  was 
allowed  by  yoar  office,  and  in  parsuance  thereof  he  made  entry  of  the 
tract,  December  14, 1888. 

Pending  the  investigation  npon  the  application  of  Lenzshek — to  wit, 
April  28, 1888 — Eice  filed  with  the  local  officers  pre-emption  declara- 
tory statement  for  said  tract,  alleging  settlement  April  23,  1888.  It 
appears  that  the  local  officers  made  the  following  endorsement  npon 
this  declaratory  statement :  ^^  Conflicts  with  selections  made  by  M.  H. 
&  O.  R.  K.  Go.  Oct  17,  1883,  &  Oct.  8,  1887,  and  Hd.  application  of 
Alex.  Lenzshek,"  and  sas  pended  action  thereon  nntil  Lenzsbek's  ap- 
plication was  disposed  of. 

On  December  15,  1888,  the  day  after  the  entry  of  Lenzshek  had  been 
allowed,  the  local  officers  rejected  said  application  '*  for  the  reason  that 
land  applied  for  is  included  in  H.  E.  No.  4909,  made  by  Alexander  Lenz- 
shek on  Dec.  14, 1888,  on  application  made  Oct.  10, 1887." 

From  the  rejection  of  this  application  Eice  appealed,  and  pending 
said  appeal  Lenzshek,  on  September  11, 1889,  submitted  final  commu- 
tation proof,  and  Bice  tiled  a  protest  against  the  allowance  thereof,  claim- 
ing a  superior  right  to  the  land  by  virtue  of  settlement  thereon,  April 
23,  1888,  and  his  application  to  file  declaratory  statement  therefor 
April  28,  1888. 

The  local  officers  dismissed  the  protest,  and  accepted  the  final  proof 
of  Lenzshek,  and  from  this  decision  Kice  also  appealed. 

On  March  15,  1890,  your  office  took  up  both  appeals  and  considered 
them  as  one  case.  By  said  decision  you  dismissed  the  appeal  of  Eice 
from  the  action  of  the  local  officers  rejecting  his  application  to  file  de- 
claratory statement,  and  you  also  affirmed  the  decision  of  the  local  offi- 
cers dismissing  his  protest  and  accepting  the  final  proof  of  Lenzshek. 
From  this  decision  Bice  appeals. 

The  appellant  contends  that  your  office  erred  in  not  holding  that 
Lenzshek  failed  to  make  sufficient  prima  fa4n€  showing  against  the  com- 
pany's right  of  selection,  and  therefore  failed  to  acquire  any  right  by 
virtue  of  his  application  ;  that  if  Lenzshek  acquired  any  rights  by  vir- 
tue of  his  application,  they  attached  at  once,  or,  at  least,  as  soon  as  tbe 
company  was  concluded  for  want  of  appeal,  and  failing  to  establish 
residence  on  the  land  for  more  than  nine  months  after  tbe  claim  of  the 
company  ceased,  was  an  abandonment  of  the  land,  and  that  it  was  not 
sufficient  to  establish  residence  within  six  months  after  the  allowance 
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of  his  entry.  He  further  coDtends  that  it  was  error  to  hohl  that  LeDz- 
shek  was  not  bound  to  comply  with  the  law  as  to  settlement  and  resi- 
dence, pending  the  contest  between  himself  and  the  railroad  company, 
and  his  failure  to  do  so  was  an  Hbandonmeut  of  the  land,  which  sab* 
jected  it  to  the  settlement  and  adverse  claim  of  Bice. 

It  appears  from  the  record  that  Lenzshek  firsr  settled  npon  the  land 
in  August,  1887,  and  remained  until  September  of  that  year.  On  Octo- 
ber  10,  1887,  he  filed  his  application  to  make  homestead  entry  of  the 
tract,  when  the  investigation  was  ordered  as  to  the  claim  of  the  railroad 
company,  under  the  decision  of  the  Department  revoking  the  with- 
drawal, and  from  that  time  to  January  9,  1889,  he  lived  in  Kegaunee, 
Michigan,  at  which  date  he  made  actual  residence  on  the  laud.  His 
compliance  with  the  law  from  that  date  to  the  time  of  offering  final  proof 
does  not  seem  to  be  questioned,  and  it  is  only  necessary  to  consider 
whether  he  forfeited  any  rights  by  his  failure  to  reside  upon  the  land 
pending  the  investigation  as  to  the  validity  of  the  railroad  selection, 
under  his  application  to  enter,  and  whether  Rice  could,  either  by  set- 
tlement or  an  application  to  file,  initiate  an  adverse  claim  to  the  land 
during  that  period. 

While  the  application  to  enter  is  the  initiation  of  a  homestead  right, 
yet  such  right  is  not  perfected  until  the  entry  is  allowed,  and  when  the 
entry  is  allowed,  it  relates  back  to  the  initial  act  and  cuts  off  all  inter- 
vening claims.  The  entry  npon  this  application  was  suspended  until 
the  investigation  as  to  the  validity  of  the  company's  selection,  in  strict 
accordance  with  the  direction  in  the  order  of  revocation,  and  pending 
the  investigation  to  determine  the  validity  of  said  selection,  Bice  could 
not  acquire  any  right  either  by  settlement  or  an  application  to  file  for 
the  land.  Action  upon  said  application  was  properly  suspended  by  the 
local  officers,  and  was  properly  rejected  after  the  rejection  of  the  selec- 
tion by  the  company  and  the  allowance  of  the  homestead  entry  of  Lenz- 
shek. 

But  while  the  application  of  Lenzshek  to  make  homestead  entry  was 
the  initiation  of  his  right,  he  was  not  bound  to  reside  upon  the  land,  or 
to  make  any  compliance  with  the  homestead  law,  until  bis  entry  had 
been  allowed.    Goodale  v.  Olney,  12  L.  D.,  324. 

The  entry  of  Lenzshek  was  made  December  14,  1888,  in  due  time 
after  the  rejection  of  the  railroad  claim  and  the  allowance  of  said  entry 
by  your  office,  and,  on  January  9,  thereafter,  within  less  than  one 
month,  he  established  residence,  and  appears  from  the  proof  transmit- 
ted to  have  complied  with  the  homestead  law  from  that  date  to  date  of 
final  proof. 

As  the  protestant  did  not  offer  to  prove  failure  to  reside  upon  the 
land,  except  from  October,  1887,  to  January  9, 1889, 1  see  no  reason  for 
any  further  hearing  in  this  case. 

The  decision  of  your  office  is  affirmed. 
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BAILBOAI>  GBANT— SETTLEMENT  CLAIM— ACT  OF  FEBRUARY  8,  1887. 

Few  Orleans  Pacific  Ry.  Co.  v.  Elliott. 

B;  the  expreas  terms  of  section  2,  act  of  Febraary  B,  1887,  lands  occupied  by  aotnal 
settlers  at  the  date  of  the  definite  location  of  the  New  Orleans  Pacific  road,  and 
still  remaining  in  their  possession,  are  excepted  from  the  operation  of  the  grant 
made  by  said  act. 

The  effect  .intended  to  be  given  to  the  Blanchard- Robertson  agreement  by  section  4 
of  said  act,  is  the  right  to  purchase  from  the  company  lands  that  were  confirmed 
to  it,  by  said  act,  and  that  were  in  the  actnal  occupancy  of  a  settler  on  December 
1,  18d4. 

The  act  of  1887,  in  confirming  the  grant  of  March  3,  1871,  provided  that  it  should  not 
take  effect  upon  lands  that  were  free  when  the  grant  to  the  original  grantee  took 
effect,  but  only  upon  such  lands  as  were  ftee  when  the  New  Orleans  Pacific  road 
definitely  located. 


AcHng  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

August  12,  1891. 

By  decision  of  Angast  28, 1889,  year  ofQce  rejected  the  claim  of  the 
New  Orleans  Pacific  Bailway  Oompany  to  the  N.  i  of  the  SW.  i  and 
the  S.  i  Of  the  NW.  J  of  Sec.  13,  T.  13  S.,  E.  1 W.,  New  Orleans,  Louisi- 
ana, upon  the  ground  that  at  the  date  of  definite  location  of  the 
New  Orleans  Pacific  Bailway,  the  tracts  were  covered  by  a  certifica- 
taon  made  October  7, 1859,  to  the  New  Orleans,  Opelonsas  and  Great 
Western  Railroad  Company,  and  while  the  grant  to  said  company  had 
been  forfeited,  the  title  was  not  recovered  by  the  United  States  until 
February  24, 1888,  and  upon  the  further  ground  that  at  date  of  said 
definite  location  of  the  New  Orleans  Pacific  Eailroad  the  tracts  were 
settled  apon  and  occupied  by  Orrin  Elliott,  which  excepted  them  from 
the  operation  of  said  grant,  under  the  second  section  of  the  act  of 
February  8, 1887  (24  S;at.,  391). 

From  this  decision  the  company  appealed,  assigning  several  grounds 
of  error,  the  material  ones  being  (1)  that  Elliott  was  not  an  actual  set- 
tler within  the  meaning  of  section  2  of  the  act  of  February  8,  1887, 
for  the  reason  that  the  land  had  been  withdrawn  at  date  of  his  alleged 
settlement,  and  he  could  not  settle  thereon  under  any  laws  of  the 
United  States;  (2)  that  if  he  is  entitled  to  the  land  at  all,  it  must  be 
under  section  4  of  the  act  of  February  8, 1887,  as  a  "settler  or  occu- 
pant, covered  by  the  Blanchard- Robertson  agreement,  which  took 
effect  prior  to  the  date  of  the  definite  location  of  the  road;"  and  (3) 
that  it  was  error  to  hold  "that  the  tracts  were  excepted  from  the  grant 
by  reason  of  certification  of  October  7, 1859,  to  Louisiana,  for  the  bene- 
fit of  the  New  Orleans,  Opelousas  and  Great  Western  Bailroad  Com- 
pany." 

Said  tracts  are  within  the  granted  limits  of  the  grant  to  the  New 
Orleans,  Opelousas  and  Great  Western  Bailroad  Company,  and  were 
certified  to  the  State  for  the  benefit  of  said  company,  October  7, 1859^ 
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but  said  grant  viblb  forfeited  by  the  act  of  July  14,  1870  (16  Stat.,  277), 
and  the  lands  restored  to  the  public  domain,  and,  on  February  24, 
1888,  they  were  formally  reconveyed  to  the  United  States  by  the  State 
of  Louisiana.  Said  lands  are  also  within  the  granted  limits  of  the 
grant  to  the  I^ew  Orleans,  Baton  Bouge  and  Yicksburg  Bailroad  Com- 
pany, made  by  the  grant  of  March  3,  1871  (16  Stat,  579),  as  definitely 
located  by  the  Kew  Orleans  Pacific  Railway  Company,  November  17, 
1882,  as  assignee  of  the  New  Orleans,  Baton  Rouge  and  Yicksburg 
Railroad  Company. 

On  November  6, 1871,  Orrin  Elliott  applied  to  make  homestead  entry 
of  the  land,  and  a  certificate  was  issued  to  him,  to  the  eitiect  that  he 
would  be  entitled  to  enter  it  when  it  was  placed  on  the  market.  Ou 
September  10,  1883,  he  applied  to  file  pre-emption  declaratory  state- 
ment for  the  tract,  and  upon  this  application  a  hearing  was  finally 
ordered,  by  letter  of  November  27, 1886,  and  at  this  hearing  it  was 
shown  that  Elliott  had  continuously  occupied  and  improved  the  land 
since  1857. 

The  material  and  controlling  question  presented  by  this  appeal  is, 
whether  this  tract  was  occupied  by  an  actual  settler  ou  November  17, 
1882,  the  date  of  definite  location  of  the  New  Orleans  Pacific  Railroad 
Company.  If  so,  it  was  excepted  from  said  grant  by  the  express  terms 
of  the  proviso  to  section  2  of  the  act  of  February  8, 1887. 

This  case  is  ruled  by  the  decision  of  the  Department  in  the  case  of 
Yictorien  v.  New  Orleans  Pacific  Railway  Company,  10  L.  D.,  637,  but, 
as  counsel  for  the  railway  company  have  contended  that  the  ruling  in 
said  case  embodies  a  construction  of  section  4  of  the  act  of  February 
8,  1887,  apparently  based  on  a  misconception  of  the  language  of  coun- 
sel for  the  company,  and  turns  upon  a  point  that  was  not  discussed  by 
counsel,  I  have  concluded  to  reexamine  the  entire  question,  in  view  of 
the  additional  argument  of  counsel. 

It  is  necessary  to  a  clear  understanding  of  the  issues  involved  in 
this  appeal  to  briefiy  refer  to  the  acts  under  which  this  company  claims 
its  grant. 

By  act  of  March  3,  1871  (16  Stat.,  579),  a  grant  of  lauds  was  made 
to  the  New  Orleans,  Baton  Rouge  and  Yicksburg  Railroad  Company, 
from  New  Orleans  to  Baton  Rouge,  and  thence  by  way  of  Alexandria 
to  connect  with  the  eastern  terminus  of  the  Texas  Pacific  Railway  Com- 
pany, incorporated  by  said  act.  A  map  of  general  route  of  said  road 
was  filed  from  Baton  Rouge  to  Shreveport,  November  11, 1871,  and  from 
New  Orleans  to  Baton  Rouge  February  13, 1873,  and  withdrawals  were 
made  thereon,  respectively,  November  29,  1871,  and  March  27, 1873. 
The  line  of  road  was  never  definitely  located  by  said  company,  and,  on 
January  5,  1881,  it  assigned  all  right,  title  and  interest  in  the  grant  to 
the  New  Orleans  Pacific  Railway  Company,  which  latter  company  defi- 
nitely located  parts  of  said  road,  respectively,  October  27,  1881,  and 
November  17, 1882. 
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A  protest  was  filed  in  the  Interior  Department  by  E.  W.  Kobertson 
and  N.  0.  Blanehard,  members  of  Congress  from  said  State,  protesting 
against  the  farther  recognition  of  said  grant  in  favor  of  the  assignees, 
notil  the  rights  of  certain  settlers  within  the  limits  of  said  grant  were 
protected,  and,  as  the  result  of  said  protest,  an  agreement  was  entered 
into  by  said  company,  known  as  the  Blanchard-Bobertson  agreement, 
whereby  it  was  agreed,  substantially,  that  settlers  and  occupants  of 
lands  within  the  limits  of  said  grant,  up  to  the  date  of  said  agreement 
(January  4, 1883),  shall  have  the  right  to  purchase  the  land  occupied 
by  them,  to  the  extent  of  one  hundred  and  sixty  acres,  at  a  price  not 
to  exceed  two  dollars  per  acre,  in  payments  of  one-third  cash  and  the 
balance  in  one  and  two  years  at  six  per  cent  interest. 

The  validity  of  this  assignment  was  questioned  by  the  Department, 
and,  although  the  Attorney-G-eneral,  on  June  13, 1882,  submitted,  upon 
tfae  request  of  the  Secretary  of  the  Interior,  an  opinion  that  the  assent 
of  Congress  was  not  necessary  in  order  to  entitle  the  assignee  to  the 
benefit  of  the  grant,  yet  the  issuance  of  patents  to  this  road  was  sus- 
pended, for  the  reason  that  the  time  allowed  for  the  construction  of  the 
New  Orleans,  Baton  Rouge  and  Yicksburg  Railroad  had  expired,  and 
the  legislature  of  Louisiana  had  forfeited  its  charter  before  the  assign- 
ment to  the  New  Orleans  Pacific  Railway  Company  was  made. 

Id  view  of  these  facts,  it  was  considered  by  the  Secretary  of  the  In- 
terior a  matter  of  grave  doubt  whether  the  New  Orleans,  Baton  Rouge 
and  Yicksburg  Railroad  Company  had  the  right  to  assign  its  whole 
grant  to  another  road,  and  he  therefore  submitted  to  the  consideration 
of  Congress  the  propriety  of  passing  an  act  curative  of  the  defect,  if 
any  existed,  vesting  the  title  originally  granted  to  the  New  Orleans, 
Baton  Rouge  and  Yicksburg  Railroad  Company,  from  White  Castle  to 
Shreveport,  in  the  New  Orleans  Pacific  Railway  Company. 

In  view  of  this  object,  the  act  of  February  8,  1887,  was  passed,  for- 
feiting the  grant  to  the  New  Orleans,  Baton  Rouge  and  Yicksburg 
Railroad  Company,  made  by  the  act  of  March  3,  1871,  as  to  that  part 
of  the  grant  east  of  the  Mississippi  River,  and  that  part  of  the  grant 
west  of  the  Mississippi  River  opposite  to  and  coterminous  with  the 
New  Orleans  Pacific  Railway  Company,  which  was  completed  on  the 
5th  day  of  January,  1881,  and  relinquished,  granted,  conveyed  and 
confirmed  the  title  of  the  United  States  and  of  the  original  grantee  to 
the  New  Orleans  Pacific  Railway  Company  as  to  all  other  lauds  granted 
by  said  act  of  March  3, 1871. 

The  act  of  February  8, 1887,  had  this  primary  and  important  object 
in  view,  as  shown  by  the  proviso  to  the  2d  section,  to  wit :  to  protect 
the  rights  of  all  settlers  upon  lands  occupied  by  them  at  date  of  defi- 
nite location  of  the  latter  road.  It  may  be  urged  that  the  rights  of  the 
settlers  who  were  on  the  land  prior  to  definite  location  were  protected 
without  said  proviso ;  but  it  must  be  observed  that  the  act  of  Febru- 
ary 8, 1887,  relinquished,  granted^  conveyed,  and  confirmed  to  the  New 
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Orleans  Pacific  Railway  Compauy,  as  assignee  of  the  New  Orleans, 
Baton  Rouge  and  Yicksbnrg  Railroad  Company,  the  title  of  the  United 
States  and  of  the  original  grantee  to  the  lands  granted  by  the  act  of 
March  3,  1871,  to  the  New  Orleans,  Baton  Roage  and  Vicksburg  Rail- 
road Company,  not  declared  forfeited  by  the  said  act  of  February  3, 
1887.  The  confirmation  of  the  title  of  the  original  grantee^  without 
further  limitation  or  qualification  would  have  operated  upon  all  lauds 
within  the  limits  of  the  general  route  of  the  New  Orleans,  Baton 
Rouge  and  Vicksburg  Railroad,  which  were  free  at  the  date  of  filing  of 
the  map  of  said  general  route  with  the  Secrct^iry  of  the  Interior,  and 
which  also  fell  within  the  limits  of  the  definite  location  of  the  New 
Orleans  Pacific  Railway.  But  the  lands  of  which  confirmation  of  title 
was  made  were — 

to  be  located  in  accordance  with  the  map  filed  by  said  New  Orleans  Pacific  Railway 
Company  in  the  Department  of  the  Interior  October  twenty-neventh,  eighteen  hun- 
dred and  eighty-one,  and  November  seventeenth,  eighteen  hundred  and  eighty- two, 
which  indicate  the  definite  location  of  said  road :  Provided,  That  all  said  lands  occu- 
pied by  actual  settlers  at  the  date  of  the  definite  location  of  said  road  and  still 
remainiug  in  their  possession  or  in  possession  of  their  heirs  or  assigns  shall  be  held 
and  deemed  excepted  from  said  grant  and  shall  be  subject  to  entry  under  the  public 
land  laws  of  the  United  States. 

This  proviso  therefore  expressly  excepted  from  the  grant  all  lands  oc- 
cupied by  settlers,  respectively,  on  October  27,  1881,  and  November  17, 
1882,  the  dates  of  definite  location  of  the  New  Orleans  Pacific  Railway. 

But  it  is  urged  by  counsel  for  the  railway  compamy  that  this  proviso 
is  repugnant  to  the  4th  section  of  the  act,  and  under  the  rules  of  con- 
struction the  earlier  must  give  way  to  the  later.  They  further  insist 
that  the  Blauchard  Robertson  agreement  being  made  part  of  the  act, 
must  be  referred  to  in  order  to  determine  the  purpose  and  efi^^ect  of  sec- 
tion 4  of  the  act,  and  said  agreement,  as  enforced  by  the  act  of  Febru- 
ary 8, 1887,  provides  a  right  of  purchase  for  all  '<  settlers  and  occu- 
pants," who,  on  the  first  day  of  December,  1884,  were  in  the  actual 
ocupaucy  of  any  of  the  lands  included  within  the  limits  of  said  grant 
to  the  New  Orleans,  Baton  Rouge  and  Vicksburg  Railroad,  and  with- 
drawn from  market,  whether  settlement  was  made  before  or  after  defi- 
nite location." 

From  an  examination  of  the  act,  it  is  apparent  that  there  is  no  such 
conflict,  and  that  the  rights  secured  by  the  4th  section  refer  to  a  dififer- 
ent  class  of  settlers  and  to  lands  that  were  confirmed  to  the  New 
Orleans  Pacific  Railway  Company  by  the  act  of  February  8,  1887. 

The  proviso  to  the  second  section  excepted  absolutely  from  the  grant 
or  confirmation  to  the  Now  Orleans  Pacific  Railway  Gomi>auy  ^*  all  lauds 
occupied  by  actual  settlers  at  the  date  of  the  definite  location  of  said 
road  and  still  remaining  in  their  possession  or  in  possession  of  their 
heirs  and  assigns,"  and,  as  to  these  lands,  it  provided  that  they  '^  shall 
be  subject  to  entry  under  the  public  land  laws  of  the  United  States." 

The  fourth  section  provided  that  all  persons,  who,  on  the  first  day 
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of  December,  1884,  were  in  actual  occupancy  <^  of  any  of  the  lands  to 
which  the  New  Orleans  Pacific  Railroad  Company  is  entitled  under  the 
provisions  of  this  act^^  shall  have  the  right  to  secure  title  to  the  lands 
so  held  by  them,  not  exceeding  one  quarter  section,  ^^  on  the  payment 
to  said  company,"  at  the  rate  of  two  dollars  per  acre  for  the  lands  so 
occupied. 

It  is  thus  clearly  shown  that  the  ^^  binding  force  and  effect "  intended 
to  be  given  to  the  Blanchard- Robertson  agreement  by  the  act  of  Feb- 
ruary 8, 1887,  was  the  right  to  purchase  from  the  company  lands  which 
were  confirmed  to  it  by  the  act  and  which  were  in  the  actual  occupancy 
of  a  settler  on  the  fiist  day  of  December,  1884,  and  has  no  reference 
whatever  to  lands  '<  occupied  by  actual  settlers  at  the  date  of  the  defi- 
nite location  of  said  road,"  which  lands  were  by  the  express  terms  of 
the  proviso  to  the  second  section  absolutely  excepted  from  the  opera- 
tion of  the  grant  or  confirmation  to  the  road,  and  were  declared  to  be 
"  subject  to  entry  nnder  the  public  land  laws." 

Even  If  tbi{>  question  admitted  of  a  doubt,  it  is  the  only  construction 
that  can  be  given  to  this  act,  without  violating  the  well  known  rule 
that  effect  Is  to  be  given,  if  possible,  to  every  clause  of  the  statute. 

It  is  also  contended  by  counsel  that  the  act  of  February  8, 1887,  con- 
firms the  title  of  the  original  grantee,  which  attached  upon  the  filing  of 
the  map  of  general  route,  and  that  the  right  of  the  original  grantee, 
which  was  confirmed  to  the  assignee,  was  that  no  settler  should  acquire 
title  to  these  lands  after  filing  of  map  of  general  route  under  the  origi- 
nal grant;  and  it  is  further  submitted  that  Congress  had  no  power  to 
*^  rescind  the  contract"  with  the  original  grantee  after  its  assignment 
to  the  New  Orleans  Pacific  Railway  Company. 

While  it  is  true,  that  the  act  of  February  8, 1887,  did  not  make  a  new 
grant,  it  was  a  confirmation  of  the  grant  of  March  3, 1871,  with  certain 
conditions  and  qualifications,  the  principal  one  being  that  the  confirma- 
tion should  not  take  effect  upon  lands  that  were  free  at  the  date  when 
the  grant  to  the  original  grantee  attached,  but  only  upon  such  lands  as 
were  free  when  the  New  Orleans  Pacific  Railway  was  definitely  located, 
and  there  is  nothing  in  the  act  to  indicate  that  it  was  intended  to  ex- 
tend the  benefits  of  the  withdrawal  in  favor  of  the  original  grantee  to 
the  latter  company.  Whatever  rights  the  original  grantee  might  have 
had  under  the  grant  of  1871,  the  New  Orleans  Pacific  Railway  Company 
can  only  claim  whatever  rights  were  granted  or  confirmed  by  the  act  of 
February  8, 1887,  for  the  reason  that  by  the  3d  section  of  the  act  it  was 
provided  that  the  relinquishment  of  the  lands  and  confirmation  of  the 
grant  provided  for  by  the  2d  section  should  only  take  efi'ect  when  the 
company  has  accepted  the  provisions  of  the  act,  and  as  such  acceptance 
has  been  signified  by  the  company  and  patents  have  been  issued  in  ac- 
cordance with  its  provisions,  the  company  is  bound  by  the  condition 
that  if  a  settler  was  on  the  land  at  date  of  definite  location,  it  is  ex- 
cepted from  the  grant,  and  if  a  settler  went  on  the  land  after  definite 
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location  and  prior  to  December  1, 1884,  he  is  entitled  to  purchase  from 
the  company  at  two  dollars  per  acre. 

This  tract  having  been  excepted  from  the  grant  to  the  company  by 
the  proviso  to  the  second  section  of  the  act  of  February  8, 1887,  the 
case  is  controlled  thereby,  and  it  is  unnecessary  to  consider  the  other 
assignments  of  error. 

The  decision  of  your  office  is  affirmed. 


APPLICATION  TO  CONTEST— PRIORITT. 

DAEKNBLL  V.  Tayloe. 

Applications  to  contest  are  entitled  to  precedence  in  the  order  in  which  they  are  re- 
ceived at  the  local  office. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  13, 1891. 

I  have  considered  the  appeal  by  0.  W.  Darknell  from  your  office  deci- 
sion of  March  20, 1890,  sustaining  the  action  of  the  local  office  in  hold- 
ing that  his  application  to  contest  timber-culture  entry  TSo.  1475,  by 
Charles  H.  Noll,  for  the  SE.  J  of  Sec.  34,  T.  123  N.,  R.  76  W.,  Aberdeen 
land  district,  South  Dakota,  should  be  held  subject  to  the  application 
by  Abram  T.  Taylor  to  contest  same  entry. 

Both  applications  were  received  at  the  local  office  on  February  14, 
1889.  Taylor's  application  was  received  at  9:30  A.  M.,  upon  the  open- 
ing of  the  office,  while  Darknell's  was  not  received  until  10:15  A.  M., 
the  same  having  been  forwarded  through  the  mails,  in  a  registered 
letter. 

It  appears  that  on  February  13, 1889,  Darknell  requested  Taylor  to 
corrobora(>e  his  affidavit  of  contest,  which  he  refused  to  do.  After  secur- 
ing a  corroborating  witness,  he  sent  it  to  his  attorney,  who  forwarded 
the  complaint  by  registered  letter  to  the  local  office  at  Aberdeen. 

It  appears  that  the  letter  containing  said  complaint  was  received  at 
the  post  office  at  Aberdeen,  on  the  evening  of  February  13, 1889,  after 
the  close  of  the  local  office,  and  in  accordance  with  the  usual  custom 
(the  reasons  for  which  are  set  forth  in  register's  letter  of  April  26, 
1889),  the  receiver  did  not  receive  the  same  of  the  postmaster  until  after 
10  o'clock  the  following  day. 

After  refusing  to  corroborate  Darknell's  affidavit  of  contest,  it  ap- 
pears that  Taylor  conceived  the  idea  of  filing  a  contest  against  said 
entry  himself,  and  he  set  to  work  at  once  to  get  his  application  in  ahead 
of  Darknell,  with  the  result  as  before  stated. 

The  appeal  urges  that  an  application  to  contest  an  entry  received 
through  mail  has  preference  over  an  application  presented  on  the  open- 
ing of  the  office,  and  cites  in  support  thereof  the  decision  in  the  case  of 
John  Nicholson,  9  L.  D.,  54. 
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In  that  cam  the  application  to  contest  was  received  through  the  mail 
and  placed  of  record  before  ofBce  hours,  and  such  application  was  held 
to  take  precedence  over  an  application  presented  at  the  opening  of  the 
office,  for  the  reason  that  while  the  local  officers  are  not  expected  or  re- 
quired to  transact  business  out  of  office  hours,  yet  there  is  no  law  of  the 
Uniied  States  to  prohibit  them  from  doing  such  business,  and  in  case 
they  do,  their  acts  are  valid.  The  decision  in  that  case  can  have  no 
application  to  the  case  under  consideration. 

It  is  also  claimed  that  the  local  officers  had  notice  before  the  opening 
of  the  office,  on  the  morniug  of  February  14, 1889,  that  DarknelPs  con- 
test was  in  the  mail,  unless  called  for  by  them,  in  which  case  that  said 
contest  was  in  their  office,  and  that  had  they  called  for  it  in  due  season 
the  same  should  have  been  first  of  record  ^  further,  that  Taylor  took 
ondne  advantage  of  his  (DarknelPs)  trust  in  him,  and  that  all  the  equi- 
ties in  the  case  are  in  Darknell's  favor. 

From  a  review  of  the  matter,  I  can  see  no  good  reason  for  depriving 
Taylor  of  the  advantage  gained  by  him  in  first  presenting  bis  applica- 
tion to  contest  at  the  local  office. 

As  stated  by  you,  ^^  I  think  the  issue  is  between  Darknell  and  Taylor 
as  simply  a  case  wherein  the  latter  used  greater  energy  for  the  accom- 
plishment of  his  purpose,  and  was  also  favored  by  circumstances." 

There  is  no  fraud  or  collusion  shown  on  the  part  of  the  local  officers, 
and  the  registered  letter  seems  to  have  been  called  for,  as  was  the  es- 
tablished practice,  shortly  after  10  o'clock  each  day.  Darknell  chose 
this  course  of  presenting  his  application,  and  can  not  now  be  heard  to 
complaiu  that  it  was  not  earlier  received. 

The  fact  that  Taylor  knew  that  Darknell  contemplated  contesting 
this  entry,  did  not  deprive  him  (Taylor)  of  his  right  to  contest  the  same 
entry. 

I  therefore  affirm  your  decision,  and  direct  that  the  case  proceed 
npon  Taylor's  application,  and  that  Darknell's  be  held  subject  thereto. 


MIKBBAL  ENTRY- APPLICATION— CONTLICT. 

Steamboat  Lode. 

That  a  lode  application  expressly  excludes  land  in  coDfliot  with  a  prior  entry,  will 
not  operate  to  except  such  laud  from  the  claim  if  in  fact  there  in  no  conflict. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

August  13,  1891. 

I  have  considered  the  appeal  of  John  Farish  et  a{.,  from  the  decision 
of  yonr  office  dated  April  16, 1890,  holding  for  cancellation  mineral  entry 
Xo.  1537,  made  December  31, 1888,  at  the  Salt  Lake  City  laud  office, 
Utah  Territory,  upon  the  Steamboat  lode  claim,  located  January  1, 
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1887,  to  the  extent  of  conflict  with  certain  mineral  entries  therein  par- 
ticalarly  described. 

It  appears  from  the  record  that  the  Steamboat  lode  claim  conflicts  with 
other  mineral  claims  previously  entered,  namely :  mineral  entries  Nos. 
1230  and  1231  of  the  Stewart  and  Biel  lode  claims,  entered  May  28, 
1886,  and  also  the  Mikado  and  Potomac  lode  claims,  entered  October 
18, 1886 ;  and  year  office  held  the  entry  of  the  Steamboat  lode  claim 
for  cancellation  so  far  as  it  conflicted  with  the  Biel,  Mikado  and  Potomac 
lode  claims,  and  also  as  to  that  part  of  the  Stewart  claim,  lot  39l\  which 
lies  east  of  a  line  drawn  parallel  with  the  east  end  line  of  said  Stewart 
claim,  and  intersecting  the  Stewart  lode  line  at  a  point  where  said  line 
intersects  the  easterly  side  line  of  the  Nemrod  lode  claim  and  passes 
within  it. 

The  appellant  insists  that  it  was  error  to  hold  for  cancellation  said 
entry,  as  aforesaid,  for  the  reason  that  in  the  mineral  applica  tions  No. 
1434  of  the  Little  Nettie  lode  mining  claim.  No.  1465  of  the  Potomac 
lode  mining  claim,  and  No.  1466  of  the  Hecla  lode  mining  claim,  the 
ground  in  conflict  with  the  Nemrod  mining  claim  was  expressly  ex- 
cluded ;  that  as 

the  Hecla,  Potomac,  Mikado,  Little  Nettie^  Stewart  and  Eiel  lode  claims,  having  ex- 
presely  excepted  and  excluded  the  ground  in  conflict  with  the  Nemrod  lode  mining 
claim  in  their  applications  for  patents,  left  this  surface  ground  vacant  free  and  sub- 
ject to  exploration  and  location  according  to  the  approved  surveys  at  the  dates  of 
applications  for  patent  of  said  last-named  mining  claim. 

While  the  allegations  of  the  appellant  may  be  trne  as  to  the  ex- 
ceptions in  said  applications,  yet  it  appears  that  on  April  15,  1890, 
yonr  office  acknowledged  the  receipt  of  a  corrected  diagram  from  the 
United  States  Surveyor-General  of  Utah  showing  that  there  was  no 
conflict  between  the  Mikado  lot  429,  the  Potomac  lot  4^,  and  the 
Nemrod  lode  claim  lot  181 ;  that  the  conflict  between  the  Kiel  lot  391, 
and  the  Nemrod  lode  claim  lot  181,  covers  only  a  small  area  of  sur- 
face ground,  and,  as  no  part  of  the  Biel  lode  line  intersects  the  side 
line  of  said  Nemrod  lode  claim,  the  survey,  as  originally  made,  does 
not  violate  the  provisions  of  the  mining  circular  of  December  4,  1884 
(3  L.  D«,  540),  and  the  former  action  of  your  office  dated  September 
6, 1888,  requiring  amended  surveys  of  the  Biel,  Mikado  and  Potomac 
lode  claims,  was  revoked. 

The  fact  that  said  applications  for  the  Mikado,  the  Potomac  and  the 
Biel  claims  expressly  excluded  the  land  in  conflict  with  the  Nemrod 
lode^  as  shown  by  the  plats  and  field  notes,  could  not  operate  to  ex- 
cept it  from  said  claims,  if,  in  fact,  there  was  no  conflict. 

The  plats  and  field  notes  having  been  shown  to  be  erroneous,  the 
subsequent  applicant,  namely  the  Steamboat  lode  claimant,  is  not 
authorized  to  take  the  land  included  in  the  prior  locations  of  the  Biel, 
Mikado  and  Potomac  lode  claims,  when,  in  fact,  there  was  no  conflict 
with  the  Nemrod  lode  claim. 
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Upon  a  carefal  examinatiou  of  the  whole  record,  I  am  unable  to  con- 
clnde  that  there  i»  auy  error  in  said  decisiou,  of  which  the  appellant 
has  just  ground  of  complaint. 

The  decision  of  yoar  office  is  accordingly  affirmed. 


RATLBOAD  GBANT-MCTEBAL  LAEm-IKDEMKITT. 

BOUTHEBN  PAGEPIO  B.  H.  Oo.  V.  ALLBN  GOLD  MINING  OO. 

Mineral  lands  are  expressly  excluded  from  the  grant  to  this  compaDy,  and  it  has  no 

right,  therefore,  to  select  mineral  land  as  indemnity. 

Acting  Secretary  Chandler  to  the  CommisHoner  of  the  General  Land  Office^ 

August  13, 1891. 

I  have  considered  the  appeal  of  the  Southern  Pacific  Ilailroad  Com- 
pany from  the  decision  of  your  office  dated  June  6,  1890,  holding  for 
cancellation  the  company's  selection  (list  No.  13,  made  July  13, 1885,)  of 
14.61  acres  of  the  SB  I  of  the  SE  \  of  Sec.  6,  T.  6  S.,  E.  3  W.,  S.  B.  M., 
Los  Angeles,  California,  because  of  conflict  with  mineral  entry  No.  61, 
made  October  26«  1887,  by  the  Allen  Gold  Mining  Company,  upon  the 
Meniifee  lode  claim. 

The  company  claims  that  the  land  in  question  was  withdrawn  long 
prior  to  said  entry,  and  that  it  was  unlawful  for  said  mining  company 
to  enter  upon  and  make  mineral  entry  of  said  land.  It  is  not  denied 
by  the  company  that  at  the  date  of  said  selection  the  land  was  covered 
by  said  entry  and  that  the  land  was  and  is  mineral  land.  This  being 
so,  and  mineral  lands  being  expressly  excluded  from  the  grant  to  said 
company  (Sec.  3,  act  of  July  27, 1866, 14  Stat,  292-294),  it  follows  that 
aaid  land  was  not  granted,  and  the  railroad  company  had  no  right  to 
select  mineral  lands  as  indemnity.  Central  Paciflc  E.  B.  Co.  v.  Valen- 
tine, 11  L.  D.,  238. 

The  decision  appealed  firom  must  be  and  it  is  hereby  affirmed. 


BIGHT  OF  WAY  FOB  CANAI.  PURPOSES. 

James  W.  MoRmaHT  et  al. 

The  right  of  way  throDgh  reservations  of  the  United  States  for  canals  and  ditches  is 
ipranted  by  section  18,  act  of  March  3, 1891,  but,  under  the  proviso  to  said  section, 
aU  maps  of  location  must  be  submitted  for  approval  to  the  Department  having 
jurisdiction  over  the  reservation  involved. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

August  13,  1891. 

By  letter  of  Jnly  6, 1891  addressed  to  this  Department  and  forwarded 
through  yoar  office,  James  W.  McKnight  and  Edward  D.  Hastie  re- 
quest permission  to  dig,  bnild,  and  construct  a  ditch  through  the  Fort 
Shaw  military  reservation. 
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The  papers  thas  presented  are  herewith  returned  to  yoar  office  for 
examination  and  sach  action  thereon  as  may  be  appropriate. 

While  by  section  18  of  the  act  of  March  3, 1891  (26  Stat,  1095)  the 
right  of  way  through  reservations  of  the  United  States  is  granted  for 
canals  and  ditches,  yet  by  the  proviso  to  said  section  all  maps  of  loca- 
tion are  sabject  to  the  approval  of  the  Department  having  jurisdiction 
of  such  reservation,  and  therefore  before  final  action  can  be  taken  ap- 
proving said  map,  it  must  be  submitted  to  the  War  Department. 


BIGHT  OP  WAT— ACT  OF  MAJRCH  8,  1801. 
FABMEBS  OANilL  OO. 

An  ApplioafcioD  by  a  corporation  for  a  right  of  way  nnder  section  18,  act  of  March  3, 
1891,  should  be  accompanied  by  the  certificate  of  the  proper  officer  of  the  State 
showing  that  tho  articles  of  incorporation  haye  been  filed  in  accordance  with 
local  requirements. 

The  certificate  of  the  engineer  as  to  the  survey  of  the  proposed  line  of  ronte  should 
definitely  describe  and  locate  the  termini  of  said  route. 

Maps  of  survey  filed  under  provisions  of  this  act  must  show  the  Hues  of  each  smallest 
legal  snb-division  of  laud  afiected  by  the  proposed  right-of-way,  and  should  be 
drawn  to  a  scale  of  not  less  than  2,000  feet  to  one  inch. 

Acting  Secretary  Chandler  to  the  Oommiesioner  of  the  General  Land  Office^ 

August  14,  1891. 

I  have  examined  the  papers  filed  bj  the  Farmers'  Canal  Company  of 
Nebraska  to  secure  the  benefits  of  the  provisions  of  sections  18  to  21 
inclusive  of  the  act  of  March  3,  1891  (26  Stat.,  1095),  and  transmitted 
by  you  with  the  recommendation  that  they  be  received  and  placed  on 
file. 

The  regulations  require  that,  w  hen  the  law  under  which  the  corpo- 
ration was  organized  directs  that  the  articles  of  association  shall  be 
filed  with  any  State  or  Territorial  officer,  there  shall  be  presented  a  cer- 
tificate of  such  officer  that  the  same  has  been  filed,  but  in  this  case 
although  the  law  directs  that  corporations  for  the  construction  of  works 
of  internal  improvement  must  file  in  the  office  of  the  Secretary  of  State 
a  copy  of  the  articles  of  association,  no  certificate,  as  required  by  said 
regulations,  has  been  presented.  You  will  call  upon  the  company  to 
supply  this  omission  in  the  proofs  filed. 

I  have  also  examined  the  map  filed  by  said  company  and  transmitted 
by  you  with  the  statement  that  upon  examination  it  is  found  to  agree 
in  all  essential  particulars  with  the  lines  of  the  public  surveys,  and  the 
recommendation  that  it  be  approved. 

The  termini  of  this  canal  are  not  definitely  fixed  and  located  in  the 
certificate  of  the  engineer.  The  only  information  to  be  obtained  from 
this  certificate  is  that  the  survey  of  the  line  of  route  of  this  canal  from 
the  head  to  a  point  in  section  35,  T.  22  N.,  ii.  52  W.  was  made  by  him. 
That  these  termini  should  be  definitely  fixed  and  described  is  equally 
as  important  in  these  cases  a.s  in  those  of  railroads  where  it  is  absolutely 
required  as  a  prerequisite  to  the  approval  of  a  map. 
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Bio  OraDde  Southern  B.  B.  Go.  (12  L.  D.,  92). 

Continental  By.  and  Telegraph  Oo.  (13  L.  D.,  18). 

One  of  the  purposes  of  these  maps  Is  to  enable  the  local  officers  to 
designate  on  their  records  the  subdivisions  touched  by  the  canal  or 
reservoir  for  which  the  right  of  way  is  asked.  In  order  that  this  may 
be  seen  at  a  glance,  the  map  itself  should  show  the  lines  of  each  small- 
est congressional  subdivision  of  land  through  which  such  canal  runs 
or  which  such  reservoir  touches.  The  map  here  presented  displays  only 
the  section  and  quarter-section  lines,  and  hence  it  would  be  impossible 
to  declare  with  exactness  what  forty-acre  tracts  are  affected  by  said 
canal.  It  must  be  insisted  on  that  maps  filed  under  the  provisions  of 
this  law  shall  show  the  lines  of  each  smallest  legal  subdivision  to  be 
affected  by  the  right  of  way  asked  for. 

Upon  this  map  I  find  marked  a  reservoir,  but  whether  such  reservoir 
is  upon  public  land,  I  am  not  informed,  and  inasmuch  as  it  is  not  men- 
tioned in  the  engineer's  certificate,  I  take  it  for  granted  that  nothing 
is  asked  on  account  thereof.  If  the  right  to  the  use  of  the  ground 
upon  which  it  is  located  is  asked,  then  its  location  and  dimensions 
should  be  specifically  set  forth. 

In  this  connection,  I  would  call  your  attention  to  another  fault  in 
this  map,  which,  while  not  perhaps  sufQeient  of  itself  alone  to  cause  a 
refusal  to  approve  it,  is  one  to  be  avoided  in  these  cases,  and  that  is 
the  size  thereof. 

The  map  is  drawn  on  a  scale  of  six  hundred  feet  to  the  inch,  and 
when  it  is  remembered  that  the  canal  delineated  thereon  is  seventy-one 
miles  in  length,  it  will  be  perceived  at  once  that  the  map  is  very  large 
and  inconvenient  to  handle.  In  the  maps  under  the  act  granting  right 
of  way  to  railroads  it  has  been  said  that  they  should  be  drawn  to  a 
scale  of  not  less  than  2000  feet  to  one  inch  (Minneapolis,  St.  Paul  and 
Sault  Ste  Marie  By.  Co.,  12  L.  D.,  552)  and  the  same  rule  should  apply 
in  cases  of  canals.  Said  map  will  not  be  approved  in  its  present  con- 
dition. 


RAILBOAB  GRANT-INDEMNITY  WITHDRAVTAL-SETTLEMENT  RIG^IT. 

Pbioe  v.  Missouei,  Kansas  and  Texas  By.  Co. 

An  execative  withdrawal  for  indemnity  parposes  of  "vacant  land'^  does  not  take 
effect  upon  land  embraced  within  an  unexpired  pre-emption  filing ;  and  the  fact 
that  nnder  present  rulings  such  filing  would  not  be  permitted,  can  not  operate 
in  aid  of  said  withdrawal. 

Lands  not  withdrawn,  and  covered  by  the  settlement  claim  of  a  qualified  pre  emptor, 
are  not  subject  to  indemnity  selection. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

August  U^  1891. 

I  have  considered  the  case  of  William  Price  v.  The  Missouri,  Kansas 
and  Texas  Eailway  Company,  involving  the  NE.  J  of  Sec.  9,  T.  26  S., 
B.  15  E.,  Independence  land  district,  Kansas,  on  appeal  by  the  com- 
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pany  J&om  your  office  deoision  of  Aagust  20, 1887,  holding  the  claim  of 
Price  superior  to  that  of  the  company  under  it8  indemnity  selection. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany, under  the  act  of  July  25, 1866  (14  Stat.,  236,),  the  order  of  with- 
drawal for  which  was  made  by  your  office  letter  of  March  19, 1867, 
which  reads  as  follows : 

You  will  upon  its  receipt  proceed  to  mark  on  your  plats  the  limits  as  therein  de»- 
ignated  and  will  reserve  from  sale,  location  or  entry  of  any  kind,  except  in  case  of 
bona  fide  pre-emptions  initiated  prior  to  withdrawal,  all  the  odd  numbered  sections 
within  the  ten  mile  limits  and  all  the  vacant  land  between  the  ten  and  twenty  mile 
limits. 

This  letter  was  acknowledged  as  received  at  the  local  office,  April 
3^  1867,  and  the  company  made  selection  of  the  tract  under  considera- 
tion Septemper  25,  1882. 

Price  offered  to  file  pre-emption  declaratory  statement  for  the  land 
December  10, 1886,  which  was  rejected  by  the  local  officers  for  conflict 
with  the  prior  selection  by  the  company. 

In  his  appeal  from  said  rejection  Price  alleged  settlement  upon  the 
land  in  1880,  and  continuous  residence  thereafter,  and  upon  such  alle- 
gations a  hearing  was  regularly  had  April  19,  1887,  in  accordance  with 
your  office  letter  of  February  16,  1887. 

The  evidence  shows  that  Price  began  to  improve  the  laud  in  Feb- 
ruary, 1880;  that  he  built  a  house,  sixteen  by  twenty -four  feet,  into 
which  he  moved  his  family  May  24  following,  and  in  which  they  have 
since  resided.  In  addition  to  said  house,  he  has  a  smoke  house,  a 
chicken  house,  a  well,  between  thirty  and  forty  acres  broken,  one  hun- 
dred  firuit  trees  set  out,  and  the  entire  tract  enclosed  with  a  fence. 

He  attempts  to  show  that  he  made  several  applications  to  file  for  the 
land  prior  to  that  made  on  December  10, 1886,  all  of  which  were  refused, 
but  I  deem  it  unnecessary  to  review  the  testimony  relative  thereto,  it 
being  clearly  shown  that  he  was  residing  upon  and  improving  the  land 
at  the  date  of  the  company's  selection  of  the  tract,  and  for  a  long  time 
prior  thereto. 

He  is  shown  to  have  been  a  qualified  pre-emptor  at  the  date  of  selec- 
tion, and  any  question  as  to  his  default  in  placing  his  claim  of  record 
can  not  be  successfully  pleaded  by  the  company,  for  such  failure  would 
only  render  his  claim  liable  to  forfeiture  in  favor  of  the  next  seMer  in 
order  of  time  who  had  complied  with  the  law. 

The  only  question  for  consideration  is,  whether  the  land  was  subject 
to  settlement  in  1880,  or  at  any  time  prior  to  the  date  of  the  company's 
selection  ? 

The  records  of  your  office  show  that  one  Oonrad  Follmer  filed  offered 
declaratory  statement  TTo.  2589,  for  this  tract  July  14,  1862,  alleging 
settlement  same  day,  and  that  he  also  filed  offered  declaratory  state- 
ment 1^0.  3296,  for  same  tract,  August  18, 1866,  alleging  settlement  the 
16f<h  of  same  month. 
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As  before  stated,  the  order  of  withdrawal  was  received  at  the  local 
office  April  3, 1867,  and  under  its  terms  only  the  ^^  vacant "  lands  within 
the  indemnity  limits  were  to  be  withdrawn. 

It  will  be  seen  that  the  second  filing  by  Follmer  was  of  record,  unex- 
pired, at  that  date,  and,  as  the  laud  was  not  ^^  vacant  land,"  it  was  not 
withdrawn. 

The  fact  that  under  present  rnlings  it  would  be  held  that  Follmer 
exhausted  his  rights  under  the  pre-emption  law  by  the  first  filing,  made 
in  1862,  can  in  no  wise  affect  the  qaestion. 

At  the  date  of  this  withdrawal,  it  was  the  recognized  practice  to  allow 
a  party  to  make  more  than  one  filing  for  the  same  tract,  and,  further, 
this  being  an  executive  withdrawal  (in  so  far  as  the  indemnity  limits 
are  concerned),  it  should  be  given  eftect  only  to  the  extent  which  the 
Department  intended  it  should  have.  St.  Paul,  Minneapolis  and  Mani- 
toba By.  Oo.  et  al.  v.  Pedersou,  8  L.  D.,  21. 

I  therefore  hold  that  this  land  was  not  withdrawn  under  the  order  of 
March  19, 1867,  and  that  it  was  subject  to  Price's  settlement  in  1880 ; 
further,  that  the  claim  of  Price  was  a  bar  to  the  company's  selection  on 
September 25, 1882,  and  therefore  sustain  your  decision  and  direct  the 
cancellation  of  such  selection  and  the  allowance  of  the  filing  by  Price  as 
of  the  date  originally  presented,  December  10, 1886. 


TIMBJfiB  CUI/rUBB  ENTBT— STTCCESSFtrL  CONTESTANT. 

August  W.  Hendbickson. 

Section  1,  act  of  March  3, 1891,  repeals  the  statate  aathoriziDg  timber  cnlture  entries, 
and  a  saccessfnl  contestant  who  does  not  make  application  to  enter  until  after 
the  passage  of  said  act,  can  not  make  entry  under  the  timber  cnlture  law  by  vir- 
tne  of  his  preference  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  15, 1891. 

I  have  considered  the  case  arising  upon  the  appeal  of  Augast  W. 
Hendrickson  from  your  decision  of  April  8, 1891,  rejecting  his  applica- 
tion to  make  timber-culture  entry  of  the  NW.  J  of  Sec.  26,  T.  12  S.,  B. 
27  W.,  Wa  Keeney  land  district,  Kansas. 

From  the  record  it  appears  that  on  March  29, 1887,  Samuel  Bowser 
made  timber-culture  entry  of  said  tract.  On  April  7,  1890,  Hendrick- 
son initiated  contest  against  the  same.  A  hearing  was  had,  and  on  the 
evidence  submitted  the  entry  was  canceled  on  the  records  of  your  offtce 
on  February  9, 1891.  Hendrickson  was  daly  notified,  and  on  March  6, 
1891,  he  transmitted  to  the  local  office,  by  mail,  the  affidavit  required 
when  application  for  timber-calture  entry  is  made,  but  no  application 
therewith — the  description  of  the  laud  which  he  desired  to  enter  being 
simply  endorsed  on  the  margin  of  the  affidavit.    The  affidavit  was  at 
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once  returned  to  him  with  the  information  that  if  he  desired  to  make 
timber-oaltare  entry,  he  mast  lile  application  in  proper  form ;  and  the 
necessary  blanks  were  mailed  to  him  for  that  purpose.  His  applica- 
tion in  due  form  was  presented  March  10, 1891 ;  but  was  rejected  by 
the  local  officers  because  of  the  repeal  of  the  timber-culture  laws  by  the 
act  of  March  3, 1891. 

He  appealed  to  your  office  where  yoii  affirmed  the  judgment  of  the 
register  and  receiver,  whereupon  he  appealed  to  this  Department,  al- 
leging that  your  decision  is  erroneous,  in  brief,  for  the  following  rea- 
sons: 

Ist.  That  said  decision  is  contrary  to  the  timber-culture  law  of  March 
3, 1891,  as  it  was  not  the  intention  of  Congress  to  deprive  one  of  the 
right  to  make  an  entry  who  had  taken  any  steps  towards  securing  a 
claim  under  prior  laws. 

2d.  That  Hendrickson  had  initiated  said  contest  for  the  express  pur- 
pose of  taking  said  land  when  canceled  as  a  timber-culture  claim. 

3d.  That  under  the  law  and  the  notice  which  he  had  received  from 
the  land  office  regarding  the  cancellation  of  the  former  entry  his  thirty 
days  had  not  expired  to  enter  said  land,  and  Congress,  by  the  proviso 
ot  the  act  of  March  3,  unquestionably  intended  to  protect  parties  in 
their  rights,  although  their  claims  were  not  perfected  prior  to  the  pass- 
age of  the  law. 

4th.  That  the  claimant  had  made  out  his  papers  prior  to  the  passage 
of  the  law,  and  only  the  ignorance  and  carelessness  of  the  notary  pre- 
vented him  from  having  it  filed  and  timber-culture  receipt  issued  prior 
to  repeal  of  the  law. 

5th.  That  at  and  before  the  initiating  of  his  said  contest,  it  was  not 
the  custom  of  the  local  office  to  require  applications  to  enter  to  be  filed 
at  the  time  of  initiation  of  contests. 

6th.  As  between  the  government  and  individuals,  the  laws  should 
not  be  technically  and  harshly  construed. 

7th.  If  claimant  is  not  permitted  to  enter  said  land,  his  time  and 
money  has  been  spent  in  vain,  and  contrary  to  the  spirit  and  intention 
of  the  former  or  present  timber  culture  laws. 

8th.  The  claimant  having  at  all  times  acted  in  complete  and  entire 
good  faith  should  not  be  depnve<l  of  his  right  to  make  the  entry. 

The  gist  of  his  complaint  is,  that  he  has  a  vested  right,  of  which  he 
can  not  and  should  not  be  deprived  by  act  of  congress,  and  that  it  is 
not  the  intent  of  the  legislation  referred  to,  to  take  from  him  his  prefer- 
ence right.  He  relies  for  his  privilege  upon  section  2,  of  the  act  of 
May  14,  1880,  21  Stat.,  140,  whieh  reads  as  follows : 

In  all  cases  where  any  person  has  contested,  paid  the  land-office  feesj  and  procured 
the  cancellation  of  any  pre-emption,  homestead,  or  timber-cnltnre  entry,  he  shall  be 
notified  by  the  register  of  the  land  office  of  the  district  in  which  snch  land  issitnated 
of  such  cancellation,  and  shall  be  allowed  thirty  days  from  date  of  snch  notice  to 
enter  said  lands:  Provided,  That  said  register  shall  bo  entitled  to  a  fee  of  one  dollar 
for  the  giving  of  such  notice,  to  be  paid  by  the  contestant,  and  not  to  be  reported. 
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Tonr  office  held  tbat  while  contestant  was  not  deprived  of  his  prefer- 
ence right  of  entry,  yet  that  right  can  be  only  exercised  by  him  in  the 
manner  provided  by  law  at  the  time  the  application  is  made. 

Section  1  of  the  act  of  March  3  1891,  provides : 

That  an  act  entitled  "An  act  to  enconrage  the  growth  of  timber  on  the  western 
prairiee,"  approved  Jane  four  teenth,  eighteen  hundred  and  seventy-eight,  and  all  laws 
sapplementary  thereto  or  amendatory  thereof,  be,  and  the  same  are  hereby,  repealed. 
Ptovided,  That  this  repeal  shall  not  afiect  any  valid  rights  heretofore  accrued  or  ao- 
crning  under  said  laws,  but  all  bona  fide  claims  lawfully  initiated  before  the  passage 
of  this  aot  may  be  perfected  upon  due  compliance  with  law,  in  the  same  manner, 
upon  the  same  terms  and  conditions,  aud  subject  to  the  same  limitations,  forfeitures 
and  contests  as  if  this  aot  had  not  been  passed. 

As  I  view  this  legislation,  the  act  of  May  14, 1880,  gave  to  the  appel- 
lant a  privilege  which  he  might,  or  might  not,  avail  himself  of,  as  he 
deemed  for  his  interest,  and  therein  he  was  not  confined  to  any  partic- 
ular entry,  bat  might  avail  himself  of  the  pre-emption,  homestead,  or 
timber-culture  laws;  and  said  act  of  March  3, 1891,  having  repealed 
the  timber-culture  and  pre-emption  acts,  the  way  is  still  open  to  him  to 
acquire  title  to  this  land  by  homestead  entry,  if  he  has  the  proper  qual- 
ifications and  has  not  heretofore  exercised  his  homestead  privileges. 

The  preference  right  given  him  by  said  act  of  May  14, 1880,  certainly 
is  no  more  vested  than  a  pre-emption  filing  or  claim  ;  and  the  supreme 
court  has  decided  repeatedly,  that  a  party  by  mere  settlement  upon 
lands  of  the  United  States,  with  a  declared  intention  to  obtain  a  title 
to  the  same  under  the  pre-emption  laws,  does  not  thereby  acquire  such 
a  vested  interest  in  the  premises  as  to  deprive  Congress  of  the  power 
to  divest  it  by  a  grant  to  another  party.  The  Yosemite  Valley  Oase 
(15  Wall.,  77)  5  Eector  v.  Ashley  (16  Wall.,  142) ;  Simmons  v.  Wagner 
(101  U.  S.,  260) ;  Buxton  v.  Traver  (130  U.  S.,  232) ;  and  this  same  doc- 
trine has  been  followed  by  the  Department  in  United  States  V.Johnston 
(5  L.  D.,  442)  'y  Smith  v.  Custer  (8  L.  D.,  269) ;  and  Thomas  M.  Knight 
et  al.  (8  L.  D.,  297). 

There  can  be  no  question,  I  think,  that  until  the  laud  is  actually  seg- 
regated from  the  public  domain  by  entry,  the  disposition  thereof  is 
nnderthe  absolute  control  of  Congress;  and  in  this  ivarticular  instance 
it  having  repealed  the  law  under  which  the  claimant  insists  that  he  in- 
tended to  acquire  title,  that  particular  mode  is  taken  from  him.  It  is 
a  well  known  canon  of  construction  that  where  a  right  depends  upon  a 
statute,  the  repeal  thereof  takes  away  the  remedy  unless  protected  by 
a  saving  clause;  and  there  is  no  evidence  to  my  mind  that  Congress  in- 
tended to  protect  a  preference  right  by  this  legislation.  On  the  con- 
trary, it  is  evidenced  by  the  language  used  that  it  only  intended  to 
allow  those  claims  which  were  initiated  in  the  manner  prescribed  by  the 
timber-culture  act,  prior  to  its  repeal,  to  stand. 

The  language  used  in  the  last  section  quoted,  to  wit :  <'  That  this 
repeal  shall  not  affect  any  valid  rights  heretofore  accrued  or  accruing 
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under  said  laws,'^  has  no  reference  wliatever  to  the  act  of  May  14, 1880, 
or  any  preference  right  the  reby  provided,  but  applies  solely  to  the 
timber  culture  laws  and  rights  which  have  been  acquired  thereunder, 
and  it  is  only  such  rights  that  Congress  intended  to  protect.  This  is 
made  very  clear  to  my  mind  for  the  reason  that  the  only  laws  men- 
tioned as  '<  said  laws,''  are,  ^'An  act  to  amend  an  act  entitled  'An  act 
to  encourage  the  growth  of  timber  on  the  western  prairies  and  all  laws 
supplementary  thereto  and  amendatory  thereof,'"  hence  the  act  can  not 
be  fairly  made  to  yield  to  a  construction  as  applying  to  a  preference 
right  acquired  under  some  other  law.  A  claim  is  ''  lawfully  initiated  " 
when  one  who  is  qualified  to  enter  makes  written  application,  accom- 
panied with  the  requisite  amount  of  fees  (see  E.  H.  Trusdle,  2  L.  D., 
275;  Whitmore  v.  Tufts,  ib.  278)  to  enter  land  that  is  subject  to  entry. 
In  this  particular  instance,  the  entryman  has  not  shown  that  he  is 
even  qualified  to  make  the  entry,  neither  had  he  at  the  time  of  the  re- 
peal of  the  act  offered  a  written  application,  nor  tendered  the  fees  to 
the  register  and  receiver,  nor  had  he  taken  any  steps  by  which  he  could 
perfect  a  timber  culture  entry,  and  Congress  having  seen  fit  to  repeal 
the  timber-culture  act  prior  to  the  time  that  he  disclosed  these  qualifi- 
cations, he  is  remediless.  As  well  might  he  insist  that  he  intended  to 
enter  these  lands  under  the  pre-emption  laws  as  under  the  timber  cul- 
ture act,  and  that  Congress  deprived  him  of  a  valuable  privilege  by 
repealing  that  act.  Whatever  may  have  been  his  intention,  and  how- 
ever unfortunate  he  may  be  in  not  having  been  permitted  to  exercise 
that  right  prior  to  the  repeal  of  the  act,  the  Department  is  without 
power  to  aid  him.  The  same  rule  applies  to  this  class  of  cases  which 
does  to  the  repeal  of  usury  laws,  statutes  of  limitation,  laws  regulating 
forfeitures,  licenses,  penalties,  etc.  No  one  will  question  that  upon  the 
repeal  of  the  act  all  the  remedies  which  were  existing  at  the  time  thereof 
go  with  it,  as  do  all  suits  which  are  pending  under  such  laws  at  the 
date  of  repeal,  unless  there  is  a  provision  saving  existing  suits  and 
rights.  The  saving  clause  in  the  act  of  March  3, 1891,  only  relating  in 
express  terms  to  rights  accrued  or  accruing  under  the  timber-culture 
acts,  I  do  not  believe  that  the  rights  of  the  appellant  have  wrongfully 
been  denied  him  by  your  decision,  and  from  a  careful  examination  of 
the  entire  record  of  this  case,  I  can  not  find  any  foundation  upon  which 
he  can  rest  his  claim.  Believing  that  your  decision  is  right^  the  same 
is  hereby  afi&rmed. 
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MOTION  TO  I>ISMISS~BULE  OF  JAKITABT  17,  1891. 

Johns  v.  Judoe  et  al« 

A  motion  to  diflmiasi  filed  under  the  role  of  January  17, 1891,  will  not  be  entertained 
if  it  ndsee  a  queetion  that  oalls  for  an  examination  of  the  whole  record. 

Acting  Seeretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  August  15, 1891. 

I  have  considered  the  motion  of  James  F.  Jadge,  a  party  in  the  case 
of  Ellen  Johns  v.  James  F.  Jadge  et  aLj  asking  that  the  contest  of  Johns 
be  dismissed  and  that  the  case  be  disposed  of  under  the  order  of  Jan- 
uary 17,  1891  (12  L.  D.,  64). 

The  tract  involved  In  said  case  is  the  SE^  of  SE^  Sec.  23,  and  N^  of 
liTW^^  Sec.  25,  T.  48  N.,  B.  41  W.,  Marqnette,  Michigan.  The  order  un- 
der which  the  motion  is  made  is  as  follows : 

It  18  hereby  ordered  that  until  otherwise  directed,  motions  to  dismiss  pending  oases 
on  jorisdictional  questions  arising  on  the  record,  may  be  presented,  orally  or  other- 
wise, before  the  office  of  the  Assistant  Attorney-Ctoneral,  on  the  first  Monday  in  each 
month ;  such  motion  to  be  filed  at  least  five  days  previous  to  its  presentation,  with 
ten  days'  notice  thereof  to  the  opposite  party,  where  such  party  is  represented  by  a 
resident  attorney,  and  thirty  days'  where  such  attorney  is  non-resident.  Ten  minutes 
to  each  jiarty  wiU  be  allowed  on  the  presentation  of  such  motion  orally,  and  do 
question  will  be  considered  in  any  case  that  inyolves  an  examination  of  the  testimony. 

From  an  examination  of  the  motion  and  the  argaments  of  counsel, 
it  is  apparent  that  the  attorneys  for  Judge  base  their  claim  for  relief 
on  the  averments  found  in  an  affidavit  of  Ellen  Johns,  in  which  she  dis- 
claims any  interest  in  the  case  and  denounces  the  whole  case  as  beiug 
in  existence  and  being  prosecuted  in  her  name  without  her  knowledge 
or  consent.  She  asks  to  dismiss  the  contest.  This  motion,  however,  is 
not  made  by  her  attorney,  but  by  the  attorney  for  the  opposing  party, 
and  is  strenuously  resisted  by  counsel  who  have,  all  through  the  case^ 
appeared  for  her. 

In  answer  to  the  motion  it  is  suggested  by  her  counsel  that  the  affi- 
davit alleged  to  have  been  made  by  her  asking  to  have  her  contest 
dismissed  is  not  genuine. 

The  appeal  from  the  decision  of  your  office  in  favor  of  contestant  was 
taken  by  Judge,  and  should  he  desire  to  have  it  dismissed  under  the 
order  in  question,  the  Department  might  consider  the  proposition ;  but 
the  motion  is  made  not  to  dismiss  the  appeal,  but  to  dismiss  the  con- 
test. The  order  under  which  relief  is  asked  only  provides  for  ^^  motions 
to  dismiss  pending  cases  on  jurisdictional  questions  arising  on  the  rec- 
ord;" enough  appears  in  the  motion  and  arguments  for  and  against  it 
to  clearly  indicate  that  questions  other  than  those  going  to  the  juris- 
diction are  raised,  which  would  require  an  examination  of  the  whole 
record  to  determine. 

The  order  providing  that  motions  to  dismiss  may  be  heard  and  deter- 
mined out  of  tbe  regular  order  does  not  provide  for  the  detertniuation 
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in  any  case  where  questions  are  raised  to  adjudicate  which  it  would  be 
necessary  to  examine  the  record.  For  these  reasons  the  motion  is 
denied. 


WAGON  BOAB  GRANT-FINAX  PBOOF*-SPECLAL  NOTICE. 

Obe(K)n  Gbntbal  Militaby  Wagon  Boad  Go.  v.  Cantsb.    (On 

Review.) 

The  company  is  not  entitled  to  special  notice  of  a  settler's  intention  to  snbmit  final 
proof,  if  it  has  no  speoifio  claim  of  record  for  the  tract  claimed  by  the  settler. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

August  17, 1891. 

I  have  considered  the  motion  for  review  of  departmental  decision 
dated  April  13, 1891  (12  L.  D.,  362),  rejecting  the  claim  of  the  Oregon 
Wagon  Boad  Company  to  the  S.  ^  of  the  SE.  ^  and  BE.  ^  of  8  W.  ^  of 
Sec.  3,  T.  30  S.,  B.46  E.,  Lake  View,  Oregon,  and  sustaining  Alexander 
F.  Canter's  homestead  entry  of  the  same. 

The  error  alleged  in  said  motion  is  the  failure  of  the  Department  to 
order  a  hearing  apon  the  question  of  Canter's  settlement  upon  the  land. 

I  do  not  deem  it  necessary  to  recapitulate  in  detail  the  record  facts 
as  stated  in  said  departmental  decision,  for  it  is  sufficient  to  state  that 
no  showing  is  made  by  the  company  which  would  warrant  a  revocation 
or  modification  of  said  decision.  The  Department  held  that  the  claim 
of  said  Canter,  based  upon  settlement  and  residence,  as  shown  in  his 
final  proof,  when  the  right  of  said  company  attached  to  the  lands  granted 
under  the  act  of  Congress  approved  July  2, 1864  (13  Stats.,  355),  as 
amended  by  the  act  of  December  26, 1866  (14  Stat.,  374),  served  to  ex- 
cept the  lands  covered  thereby  horn  the  operation  of  said  grant.  Canter 
alleged  settlement  upon  said  land  on  June  15, 1873,  in  his  preemption 
declaratory  statement  filed  February  23, 1874.  On  May  15, 1880,  he 
transmuted  his  filing  to  a  homestead  entry,  upon  which  he  made  final 
proof  December  10, 1883,  and  certificate  issued  thereon  January  16, 
1884.  The  company  failed  to  appear  and  protest  against  said  final 
proof,  and  now  contends  that  because  Canter  alleged  in  his  dedaratoiy 
statement  that  he  settled  on  said  land  June  15, 1873,  he  can  not  be 
heard  to  allege  and  prove  a  different  and  prior  settlement  so  as  to  de« 
feat  the  grant.  It  is  further  urged  that  the  company  was  entitled  to 
special  notice  when  Canter  made  his  final  proof.  It  is  not  denied  by 
the  company  that  Canter  made  his  settlement  and  residence  as  shown 
by  his  final  proof.  Indeed,  under  the  settled  ruling  of  the  Department, 
the  company  is  concluded  by  the  record,  and  if  the  record  shows,  which 
is  not  denied,  that  Canter  settled  and  resided  upon  said,  land  prior  to 
the  date  of  withdrawal  and  at  the  date  of  the  definite  location  of  the 
road,  then  the  land  was  not  granted.  Nor  can  the  company  complain 
that  it  was  not  specially  notified  to  appear  at  the  date  of  making  said 
final  proof.    It  had  no  claim  of  record  for  said  tract,  other  than  the 
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grant,  as  shown  by  the  definite  location  of  its  road,  and  the  published 
notice  of  intention  to  make  final  proof  was  an  invitation  to  every  one, 
with  or  withont  interest,  to  come  in  and  contest  claimant's  right  to  the 
land.    Manderfield  and  O'Connor  v.  McKinsey  (2  L.  D.,  580). 

The  company  certainly  cannot  rightftilly  claim  any  greater  privilege 
than  settlers,  and  the  latter,  unless  they  have  filed  applications  for  the 
specific  tracts  mentioned  in  the  published  notices,  are  not  entitled  to 
special  notice  of  the  intention  of  the  claimant  to  make  final  proof. 

Upon  a  careful  examination  of  the.  motion  and  argaments  of  counsel,, 
it  dearly  appears  that  said  departmental  decision  is  correct  and  in  ac- 
cordance with  the  rulings  of  the  Department.  Bandolph  v.  Northern 
Pacific  R  B.  Co.,  9  L.  D.,  416 ;  Florida  Railway  and  Navigation  Go.  v, 
Dodd,  11  L.  D.  91 ;  Northern  Pacific  B,  B.  Co.  v.  Harrendrup,  id.,  633 ; 
Northern  Pacific  B.  B.  Co.  v.  Stuart,  id.,  143 ;  Northern  Pacific  B.  B. 
Go.  V.  Harris,  12  L.  D.,  351. 

Said  motion  must,  therefore,  be,  and  it  is  hereby,  denied. 


MINING  CLAIM— MILL  SITE-SBCTIGN  8887,  B.  S. 

GtoLD  Springb  and  Dbnyeb  City  Mill  Site. 

The  requirementB  of  the  statute,  where  s  mill  site  Is  claimed  in  conneotion  with  a 
mine,  are :  (1)  The  land  must  be  non -mineral,  (2)  non-oontiguous  to  the  lode, 
and  (3)  nsed  or  oconpied  by  the  proprietor  of  the  lode  for  mining  or  milling  pur- 
poses. 

The  use  and  improvement  of  land  for  the  maintenance  of  a  water  supply,  necessary 
to  the  operation  of  a  mine,  is  such  a  use  and  oocupaDcy  as  will  authorize  a  miU 
site  entry,  where  the  land  is  also  required  for  the  location  of  reduction  works. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General  La/nd 

Office,  August  18, 1891. 

On  December  20, 1886,  Herbert  H.  Logan  made  mineral  entry  Ko. 
162,  at  the  Prescott,  Arizona,  land  office,  for  a  mill-site  claim  of  five 
acres,  known  as  the  Gold  Springs  and  Denver  Gity  Mill-site. 

The  mill-site,  lot  No.  37  B.,  is  claimed  in  connection  with  the  lode  lot 
37  A. 

By  yonr  office  letter  "  N  ^  of  July  10, 1889,  claimant  was  required  ^<  to 
fumisb  satisfactory  evidence,  under  section  2337  U.  S.  Eevised  Statutes, 
that  said  mill-site  is  used  or  occupied  in  connection  with  the  lode  claim 
far  mining  or  milling  purposes." 

Claimant  states  in  an  affidavit,  sworn  to  December  30, 1889, 

that  the  miU-site  has  been  improved  and  developed  by  building  tanks,  a  spring  house 
and  a  stone  cabin ;  water  has  been  developed  in  sufficient  quantities  to  successfully 
mill  the  ore  in  the  mine.  These  springs  are  occupied  and  used  for  the  purpose  of 
iVimishing  the  water  necessary  to  develop  the  mine  and  for  no  other  purpose. 

Tour  office,  by  decision  of  February  6, 1899,  held  the  entry  for  can- 
cellation, to  the  extent  of  the  five  acres  embraced  in  said  mill-site  (Lot 
No.  37  B.),  because,  as  there  said,  >^  under  departmental  decisions  it  is 
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held  that  the  use  of  the  water  is  not  such  a  use  of  the  laud  as  is  eon* 
templated  by  section  2337  B.  8." 
In  a  sapplemental  affidavit,  claimant  states: 

That  the  mill-site  is  absolutely  necessary  for  the  purpose  of  working^  the  Denver 
City  mining  claim ;  that  there  is  on  this  claim  no  tract  or  piece  of  land,  suitable  to 
erect  the  necessary  reduction  works  to  successfully  work  the  ores  contained  in  this 
mine,  or  where  the  necessary  machinery  could  be  erected  without  causing  the  ex- 
penditure of  very  large  sums  of  money The  mill-site  has  been  selected 

by  a  very  competent  mining  engineer,  as  being  the  only  feasible  point  to  locate  re- 
duction works  •  •  .  •  That  he  requires  the  land  contained  in  said  miU-sitiC  for 
the  use  and  in  connection  with  the  working  of  his  said  mine ;  that  he  has  about  closed 
negotiations  to  procuie  the  necessary  capital  to  erect  the  necessary  maohinery  on 

said  mill-site  to  successfully  reduce  the  ores  of  his  said  mine That  he 

is  in  good  faith  attempting  to  acquire  title  to  the  miU-dte  •  •  •  •  •  under  the 
first  clause  of  Sec.  2337  B.  S.  of  the  U.  S. 

Thomas  W.  Hine,  depaty  IT.  S.  mineral  surveyor,  in  an  affidavit  states 
that  he  made  the  sarvey  for  the  Gold  Springs  and  Denver  Oity  Mill- 
site  ;  that  after  several  carefal  examinations  of  the  surrounding  country, 
he  is  unable  to  find  any  suitable  or  practicable  place  in  that  vicinity  on 
which  reduction  works  could  be  built  or  successfully  operated  other 
than  the  place  described  as  the  said  mill-site;  that  in  order  to  work  the 
mine  with  any  degree  of  success,  it  is  absolutely  necessary  to  have 
some  place  or  spot  as  near  thei-eto  as  possible  on  which  the  ore  taken 
from  the  mine  can  be  reduced,  without  which  the  mine  would  be  value-* 
less ;  that  the  only  practical  way  to  utilize  the  ores  of  this  claim  and 
reduce  them  would  be  to  build  a  tramway  from  this  mine  to  the  mill- 
site  and  erect  reduction  works  thereon. 

Section  2337  of  the  Bevised  Statutes  provides  as  follows ; 

Where  non-mineral  land,  not  contiguous  to  the  vein  or  lode,  is  nsed  or  occupied  by 
the  proprietor  of  such  vein  or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surface  ground  may  be  embraced  and  included  in  an  application  for  a  patent  for  such 
vein  or  lode,  and  the  same  may  be  patented  therewith  subject  to  the  same  prelimi- 
nary requirements  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ;  but 
no  location  hereafter  made  of  such  non-adjacent  land  shall  exceed  live  acres,  and 
payment  for  the  same  must  be  made  at  the  same  rate  as  tixed  by  this  chapter  for  the 
superficies  of  the  lode.  The  owner  of  a  quartz  miU  or  reduction  works  not  owning 
a  mine  in  connection  therewith,  may  also  receive  a  patent  for  his  mill-site,  as  pro- 
vided in  this  section. 

It  will  be  observed  that  the  mill-site  is  claimed  in  connection  with  a 
mine,  and  the  only  requirement  of  the  statute  in  such  cases  is  that — 

1.  It  shall  be  non-mineral. 

2.  I^on-contignous  to  the  lode. 

3.  It  must  be  used  or  occupied  by  the  proprietor  of  such  lode  ^^  for 

mining  or  milling  purposes." 
The  sole  question  in  this  case  is,  whether  the  proof  shows  such  use 

of  the  non-adjacent  surface  ground — the  mill-site — as  entitles  claimant 

to  patent  therefor. 

A  tank,  a  spring  house,  and  a  stone  cabin  have  been  erected  on  the 

mill-site.    The  tank  was  built  ^^  for  the  storage  of  water  sufficient  for 
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operating  tbe  niine,"  the  water  was  ased  to  develop  the  mine  and  for 
no  other  parpose. 

Under  the  last  claase  of  said  statate,  the  existence  of  a  quartz  mill 
or  redaction  works  upon  the  mill-site  is  a  condition  precedent  to  patent. 
Le  Neve  Mill-site,  9  L.  D.,  460;  Heda  Consolidated  Mining  Company, 
12  L.  D.,  75. 

Bnt  such  mill  or  reduction  works  is  not  required,  when  the  mill-site 
is  included  in  an  application  for  a  lode  claim.  Claimant  shows,  how- 
ever, that  his  mining  claim  will  be  valueless,  unless  he  can  obtain  the 
mill-site  upon  which  he  expects  to  erect  reduction  works,  and  that  he 
<^ requires  the  laud  contained  in  his  mill-site  for  use  in  connection  with 
his  mine,"  and  that  he  has  about  closed  negotiations  to  procure  the 
necessary  capital  to  erect  the  machinery. 

It  is  said  in  the  Charles  Leunig  case  (5  L.  D.,  190),  that  '^  the  mani- 
fest purpose  of  Congress  was  to  grant  an  additional  tract  to  a  person 
who  required,  or  expected  to  require,  it  for  use  in  connection  with  his 
lode — that  is,  to  one  who  needed  more  land  for  working  his  lode  or  re- 
ducing the  ores  than  custom  or  law  gave  him  with  it. 

In  the  case  of  the  Sierra  Grand  Mining  Company  v.  Crawford  (11  L. 
D.,  338),  the  milt-site  was  used  '*  solely  for  the  purpose  of  supplying 
water  through  pipes  to  the  companies'  claims— the  *  Annie  P.'  and 
others,^  and  it  was  there  held  that  such  use  of  the  land,  in  connection 
with  the  lode  mine  (being  necessary  to  its  operation),  satisfies  the  con- 
ditions of  the  first  clause  of  section  2337  of  the  Bevised  Statutes. 

In  the  case  at  bar,  lasting  improvements  have  been  made  on  the  laud 
embraced  in  the  mill-site,  indicating  good  faith.  There  is  more  than 
the  mere  use  of  water — the  mill-site  itself  is  improved  and  used,  as  above 
seen,  in  connection  with  the  mine. 

Moreover,  it  is  shown  that  claimant  requires  the  mill-site  upon  which 
to  erect  his  mill  to  reduce  the  ores  from  the  mine. 

Claimant's  good  faith  is  manifest,  and  I  think  the  evidence  shows  a 
sufficient  compliance  with  law,  as  to  the  use  and  occupation  of  tbe 
land,  to  justify  the  issuance  of  patent,  which  is  hereby  directed. 

The  decision  appealed  from  is  accordingly  reversed. 


pre-emption  entry— second  filing. 
George  Thorniley. 

The  right  to  make  a  second  pre-emption  filing  will  be  recognized,  where  the  failure 
to  perfect  title  nnder  the  first  Is  not  attributable  to  the  fault  or  negligeuce  of 
the  claimant. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  18,  1891. 

I  have  examined  the  appeal  in  the  record  of  George  Tlioruiley  from 
yonr  office  decision  of  December  18,  1889,  rejecting  his   final   pre- 
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emption  proof  for  the  NW.  J  of  Sec.  33,  Tp.  61  K,  E.  11  W.,  Ute 
series,  GuDtiison  district,  Colorado. 

His  proof  was  rejected  because  it  appeared  therefrom  that  he  had 
formerly  made  and  abandoned  a  pre-emption  filing  for  other  lands,  and 
had  thereby  exhausted  his  pre-emption  rights. 

While  it  is  true  that  the  law  makes  no  provision  for  the  exercise  of 
a  second  pre-emptive  right,  and  the  department  has  very  generally  held 
that  when  it  has  been  once  exercised,  the  privilege  is  exhausted,  yet 
it  has  made  exception  to  the  general  rule  in  cases  where  great  equities 
and  peculiar  merit  have  made  such  a  showing  that  it  would  be  grossly 
inequitable  and  unjust  to  deny  the  entryman  the  right  of  a  second  fil- 
ing. It  is  based  upon  the  principle  that  he  has  not  and  can  not  enjoy 
the  benefit  Congress  intended  to  confer  upon  him,  from  the  circum- 
stances of  the  case,  and  that  the  mere  manual  act  of  filing  upon  a 
piece  of  land  where  no  benefit  can  accrue  and  the  eutryman  has  acted 
in  good  faith,  and  is  not  at  fault,  is  not  as  a  matter  of  fact  the  exercise 
of  the  pre-emptive  right. 

The  Department  has  frequently  allowed  a  second  filing  where  the  en- 
tryman has  been  misled  into  locating  upon  land,  believing  it  to  be  of 
a  certain  description,  when,  as  a  matter  of  fact,  his  filing  papers  covered 
worthless  land  and  not  that  upon  which  he  was  located  and  which  he 
intended  to  make  his  home,  also  where  the  entryman  settled  upon  land 
which  from  its  peculiar  topography  and  upon  its  face  would  indicate 
that  it  would  make  a  good  home,  and  afterwards  turned  out  to  be  un- 
inhabitable on  account  of  the  failure  of  the  water  supply,  or  where  it 
was  unfit  for  the  use  of  man  or  beast.  Edward  C.  Davis,  8  L.  D*,  507. 
Latterly  it  has  been  the  disposition  of  the  Department  where,  through 
no  fault  of  the  entryman  himself  he  has  been  prevented  from  reaping 
the  full  fruition  of  his  filing,  and  has  shown  good  faith  and  an  honest 
endeavor  and  intent  to  comply  with  the  law,  and  has  not  been  able  to 
do  so  on  account  of  circumstances  over  which  he  had  no  control,  to 
award  him  a  second  filing  upon  his  making  a  reasonable  showing  that 
to  deprive  him  of  the  right  would  sacrifice  his  privilege  and  defeat 
his  acquiring  title  to  land  under  the  provisions  of  the  pre  emption  law. 
As  I  take  it,  Congress  did  not  demand  impossibilities  or  unreasonable 
exections  from  the  entryman,  but  did  intend  that  every  qualified  pre- 
emptor  might  avail  himself  of  the  benefit  of  the  law  if  he  made  a  rea- 
sonable effort,  and  endeavors  to  comply  therewith  and  exercises  such  or- 
dinary care  and  precaution  as  a  reasonably  prudent  man  would  under 
like  circumstances.  Applying  this  rule,  and  the  principles  herein  indi- 
cated to  this  case,  1  think  your  decision  erroneous  and  that  this  entry- 
man  should  be  permitted  to  make  this  second  filing,  as  prayed  for.  The 
circumstances  under  which  he  made  his  first  filing,  according  to  his 
proof,  are,  that  he  entered  into  an  agreement  with  eleven  other  parties 
to  settle  upon  that  and  other  land  and  to  irrigate  it  for  the  pur- 
pose of  making  it  their  respective  homes.    Pursuant  to  the  agreement. 
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Mr.  Thorniley  settled  upon  the  W.  J  of  the  NE.  J  and  the  N.  J  of  the 
SE.  J  of  Seo.  8,  Tp.  34  X.,  R.  8  W.,  Lake  City,Colorado  series,  and  for 
the  purpose  of  complying  with  the  agreement  placed  forty  dollars  worth 
of  improvements  upon  that  tract,  whereupon  the  parties  with  whom  he 
had  associated  refused  to  settle  upon  the  land  according  to  their  con- 
tract and  left  the  country. 

To  irrigate  the  land  upon  which  Mr.  Thorniley  settled  would  require 
the  construction  of  a  ditch  three  miles  long,  an  expenditure,  or  outlay 
of  about  $3,000,  and  he  being  a  poor  man  and  unable  to  raise  this 
amount  of  money,  or  construct  the  ditch,  and  was  forced  to  abandon 
the  tract,  and  consequently  filed  for  and  submitted  his  proof  to  secure 
the  tract  in  question  with  the  result  that  his  proof  was  rejected  as  here- 
tofore suggested,  on  account  of  his  having  exhausted  his  pre-emption 
right  by  filing  for  and  abandoning  the  tract  first  settled  upon. 

It  seems  to  me,  that  to  refuse  to  accept  this  proof,  under  the  circum- 
stances, is  a  practical  denial  of  justice.  This  entryman  relied  in  the 
first  instance,  as  he  had  a  right  to,  upon  the  agreement,  believing  that 
each  of  the  parties  thereto,  for  the  purpose  of  securing  a  home,  would 
observe  the  compact  entered  into,  and  he,  in  furtherance  of  his  portion 
of  the  agreement,  actually  settled  upon  and  improved  the  land  and  at- 
tempted to  carry  out  the  terms  thereof,  but  was  prevented  from  so 
doing  through  no  fault  of  his,  but  through  the  default  of  his  asso- 
ciates. 

As  I  view  it,  this  is  as  much  a  fortuitous  circumstance  as  an  act 
of  God,  a  failure  of  water,  the  striking  of  alkali  water  in  the  sinking  of 
a  well,  etc.,  and  that  the  entryman  should  not  be  charged  with  the  fail- 
ure of  those  whose  combined  undertaking  would  have  allowed  him,  as 
well  as  themselves,  to  reap  the  benefit  of  the  statute  and  thereby  avoid 
the  necessity  of  abandoning  the  tract  and  attempting  avail  himself  of 
the  provisions  of  the  act  by  this  second  filing.  Certainly  the  equities 
are  quite  as  strong  in  favor  of  the  entryman  in  this  case  as  in  those 
cited,  where  the  Department  has  recognized  the  right  to  make  a  second 
filing. 

In  the  case  of  ^aris  Meadows  et  al,y  0  L.  D.,  41,  it  is  laid  down  as  a  rule 
of  law  that 

The  right  to  make  a  second  filing  will  be  recognized  where,  through  no  faalt  or  neg- 
ligence of  the  pre-emptor,  couanrnmatlon  of  title  was  not  practicable  under  the  first. 

In  discussing  the  scope  of  the  pre  emption  law  in  the  case  of  Hannah 
M.  Brown,  4  L.  D.,  9,  it  is  said  : 

When  the  law  restricted  persons,  otherwise  properly  qualified,  to  "one pre-emptive 
right/'  it  meant  aright  to  be  enjoyed  in  its  full  fruition  ;  not  that  a  fruitless  effort  to 
obtain  it  should  be  equivalent  to  its  entire  consummation. 

So  when  the  law  declares  that  a  party  having  filed  a  declaration  of  intention  to 
claim  such  right  as  to  one  tract  of  land  should  not  file  a  second  declaration  as  to 
another,  it  meant  the  filing  on  a  tract  open  to  such  filing  and  whereon  the  pre* 
emptive  right  thereby  claimed  ooald  ripen  into  an  entry. 
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In  this  case,  the  qnestion  is  one  between  the  government  and  the 
entryman.  No  adverse  rights  have  intervened,  nobody  is  prejudiced 
by  the  grace  of  the  government  in  allowing  him  to  acq  aire  title  to  this 
land.    The  register,  speaking  of  the  condact  of  the  entryman  says : 

This  office  would  reoommend  that  his  eutry  be  allowed  from  the  fact  that  his  action 
in  the  matter  has  been  in  the  utmost  (good)  faith  ;  he  still  owns  the  land  and  is 
expending  money  right  along  in  improving  his  place  and  the  cancellation  of  this 
entry  wonld  work  great  hardship  to  the  claimant  financially  and  otherwise. 

In  view  of  all  the  circumstances  surroanding  this  filing  I  think  the 
register  is  right  and  that  the  entry  should  be  allowed.  I  am  not  unmind- 
ful of  the  fact  that  the  Department,  from  motives  of  sympathy,  can  not 
swerve  to  an  unlimited  extent  from  the  rigid  rules  of  the  law ;  that  it 
is  not  to  legislate  upon  these  subjects  to  meet  every  conceivable  emer- 
gency which  may  arise  and  that  there  must  be  some  stability  in  order  to 
have  safety  in  the  execution  of  the  law,  yet  it  has  seen  fit  to  make  ex- 
ceptions in  the  cases  cited  and  in  my  judgment  this  one  comes  within 
the  line  of  those  decisions. 

I  do  not  think  that  the  case  of  Homer  G.  Stebbins,  11 L.  D.,  45,  should 
govern  or  control  this.  They  are  qnite  dissimilar;  and  as  to  the  equi- 
ties, there  is  no  sort  of  comparison.  Stebbins  sought  to  make  a  second 
filing  on  the  ground  of  defective  eye-sight  and  his  excitement  in  looking 
over  the  land  at  the  time  he  made  his  selection,  which  was  due  to  the 
bursting  of  a  gun,  and  the  Department  held  that  it  did  not  appear  at 
what  time  time  in  the  proceedings  he  received  the  injury  which  im- 
paired his  eye -sight,  whether  it  was  at  the  time  he  made  his  selection 
or  before,  and  that  his  statement  was  so  indefinite  and  general  in  its 
character  and  his  laches  so  great,  that  it  did  not  feel  warranted  in 
requiring  the  law  to  yield  to  his  application.  In  that  case,  whatever 
failure  there  was,  was  personal  to  the  entryman  himself;  was  his  own 
error,  or  laches.  Here  such  is  not  the  case.  Mr.  Thorniley  was  pre- 
vented from  the  consummation  of  his  right  in  the  first  itistance  by  a 
power  over  which  he  had  no  control,  by  the  act  and  conduct  of  others, 
by  circumstances  beyond  his  reach,  by  the  failure  of  those  with  whom 
he  had  entered  into  an  agreement  in  good  faith  to  reclaim  this  tract  of 
land,  and  he  ought  not,  in  my  judgment,  to  be  held  to  answer  for  their 
conduct  by  paying  the  penalty  of  a  forteiture  of  his  right  in  addition 
to  the  sum  of  money  which  he  honestly  expended  in  attempting  to 
reclaim  the  first  tract. 

This  case  is  nearly  allied  to  that  of  Edward  C.  Clement,  10,  L.  D.,  338. 
Therein  the  claimant  settled  upon  the  land,  being  led  to  believe  that  a 
company  then  organized  would  bring  water  to  a  point  near  the  land 
embraced  in  his  entry,  but  the  scheme  was  abandoned  about  two  months 
after  his  filing ;  and  the  water  for  family  use  was  so  deep  that  it  could 
not  be  obtained  without  such  great  expense  as  to  make  the  undertaking 
wholly  impracticable. 

Upon  this  state  of  facts  the  government  allowed  Mr.  Clement  to 
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make  a  second  filing.  Certainly  the  equities  and  facts  ia  this  case  are 
qaite  as  strong  as  in  that.  And  in  the  case  of  Frank  N.  Page,  10  L. 
D.yllj  the  government  accorded  the  right  to  make  a  second  filing  where 
a  failare  to  perfect  title  under  the  first  was  dne  to  ill-health  of  the  pre- 
emptor,  in  conseqaence  of  which  he  relinquished  his  first,  and  after- 
wards made  a  second. 

Believing^  as  I  do,  that  it  is  but  just  to  accept  Mr.  Thorniley's  proof 
and  allow  him  to  make  this  entry  and  that  there  is  justification  there- 
for in  the  precedents  heretofore  cited,  I  reverse  your  decision  and  direct 
that  the  proof  be  accepted. 


SECTION  T,  ACT  OP  MARCH  3,  1891 -PRE-EMPTION. 

EENOYEB  V.  OABDNEB  £T  AL. 

Section  7,  act  of  March  3,  1891,  confirms  an  entry  where  the  tract  covered  thereby  is 
encumbered  after  final  proof  and  prior  to  March  1,  1888,  and  no  frand  is  found 
as  against  the  transferee,  or  adverse  claim  originating  prior  to  final  entry. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

August  18, 1891. 

On  December  23, 1883,  Edith  A.  Oardner  made  a  pre-emption  cash 
entry  for  the  NW.  J,  Sec.  9,  T.  130  N.,  R.  57  W.  Fargo,  North  Dakota. 

On  December  29, 1884,  she  mortgaged  said  tract  to  F.  J.  Day  for  a 
valuable  consideration. 

On  July  13, 1887,  said  mortgage  was  foreclosed,  and  Day  received  a 
sheriffs  deed  for  said  tract. 

On  July  27, 1889,  the  en  try  woman  was  required  by  your  office  to  pub- 
lish a  new  notice  of  intention  to  make  proof,  owing  to  the  fact  that  one 
of  the  witnesses  who  testified  for  her  at  the  trial  was  substituted  for  an 
advertised  witness.  In  answer  to  this  requirement,  Day  filed  an  affida- 
vit stating  that  he  was  the  owner  of  said  tract,  and  that  Edith  A. 
Gardner  was  not  a  resident  of  Dakota. 

On  September  11, 1883,  your  office  modified  the  order  of  July  27, 
1889,  and  permitted  Dtiy  to  make  the  new  publication  which  was  made, 
and  on  the  day  specified  in  said  publication  where  proof  would  be 
made. 

Eli  Kenoyer  filed  a  protest  alleging  that  Edith  A.  Gardner  had  not 
established  a  residence  on  said  tract,  and  maintained  the  same  for  a 
period  of  six  months,  as  required  by  the  preemption  law. 

On  March  3, 1800,  your  office  refused  to  order  a  hearing  on  said  pro- 
test, and  held  that  the  protest  should  be  dismissed. 

Protestant  appealed  from  said  decision  to  this  Department. 

In  considering  this  appeal,  it  will  no  t  be  necessary  to  decide  the  case 
upon  the  merits  of  the  alleged  errors  assigned,  because  the  entry  in 
question  is  confirmed  by  section  7  of  the  act  of  March  3, 1891  (26  Stat.^ 
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1095).  In  this  case,  it  is  shown  that  the  final  entry  was  made,  and 
receiver's  receipt  issued  on  December  23, 1883.  The  tract  was  encum- 
bered after  final  entry  and  before  Ma  rch  1, 1888.  ^o  fraud  has  been 
found  against  the  mortgagee,  and  no  adverse  claim  originating  prior  to 
final  entry  exists.  Prima  facie,  the  facts  show  that  a  patent  should 
issue  for  this  tract  under  said  section. 

Axford  V.  Shanks  et  al.  (12  L.  D.,  250) ;  Charles  0.  Granson  et  al.  (12 
L.  D.,  279) ;  Fuller  v.  Hill  et  al.  (12  L.  D.,  600) ;  Joseph  a  Taylor  (12  L. 
D,^444);  Geo.  De  Shane  et  al.  (12  L.  D.,637);  Gerlach  v.  Kindler  (12 
L.  D.,571);  Edward  Brotherton  et  al.  (12  L.  D.,  305)  Northern  Pacific 
E.  B.  Co.  V.  Edgar  et  al.  (12  L.  D.,  640) ;  Patrick  H.  McDonald  (13  L.  D., 
37). 

You  will  accordingly  call  on  the  present  owner  of  said  tract  to  fur- 
nish testimony,  as  required  by  the  letter  to  chiefs  of  divisions,  dated 
May  8, 1891  (12  L.  D.,  450).  After  receiving  this  evidence,  you  will 
acyudicate  the  case  in  the  light  of  the  act  and  instructions  cited. 


SETTLEMENT  RIGHTS-ALIKN-MOTION  FOR  REVIEW. 

WiLMARTH  V.  LAYBOUBNE. 

The  Bottlement  of  an  alien  is  made  good  by  a  sabsequent  declaration  of  intention  to 
become  a  citizen,  filed  prior  to  the  intervention  of  any  adverse  claim. 

After  the  cancellation  of  an  entry  the  land  covered  thereby  is  open  to  settlement.  A 
motion  for  the  review  of  the  decision  cancelling  such  entry  does  not  operate  to 
reserve  the  land  from  settlement,  though  the  settler's  right  thereon  is  subject  to 
the  final  disposition  of  said  motion. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  18,  1891, 

I  have  coDsidered  the  appeal  of  Albert  W.  Wilmarth  from  your  de- 
cision dismissing  his  protest  against  the  final  proof  of  Eliza  A.  Lay- 
bourne  for  the  NE.  J  of  NW.  J  and  N.  J  of  NE.  J  of  Sec.  35,  and  SE.  J  of 
SE.  4  of  Sec.  26,  Tp.  114  Kj  li.  66  W.,  Watertowu,  South  Dakota,  aud 
rejecting  his  homestead  application  for  said  tract. 

The  cash  entry  of  Wilmarth  for  this  land  was  canceled  by  decision 
of  this  Department  dated  February  27, 1889.  Due  notice  of  this  decision 
was  given  by  youroflBceon  Maich20,  1889,  and  the  entry  was  canceled. 
Subsequently,  on  March  28,  1889,  Wilmarth  filed  a  motion  for  review, 
which  was  denied  October  31,  1889. 

Laybourne  filed  declaratory  statement  for  the  tract  April  11,  alleging 
settlement  April  10,  1889,  and  on  October  25,  1889,  submitted  final 
proof  showing  a  substantial  compliance  with  the  law. 

You  dismissed  the  protest  of  Wilmarth  against  said  proof,  and  re- 
jected his  application  to  enter  the  land  as  a  homestead. 

He  has  appealed,  alleging  as  error,  first,  "  in  holding  that  an  entry- 
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man  cau  make  a  legal  settlemeDt  before  declaring  au  inteutioD  to  be- 
come a  citizen  of  the  United  States." 

It  appears  that  Layboarne  did  not  declare  ber  intention  to  become 
a  citizen  until  the  day  she  filed  her  declaratory  statement,  wbieb  was 
one  day  subsequent  to  the  date  of  settlement. 

It  is  the  settled  raliag  of  this  Department  that  where  a  defect  of  this  sort  exists  it 
may  be  cared  by  fulfilling  the  reqairements  of  law  at  anytime  prior  to  the  interveu- 
tioii  of  an  adverse  claim,  and  otherwise  showing  good  faith.  Maun  v.  Huk  (3  L.  D., 
452). 

Layboume  became  qualified  as  to  citizenshii)  before  any  adverse 
claim  attached,  hence  her  settlement  and  filing  as  between  bcrsclfand 
the  government  is  recognized  as  valid. 

The  second  ground  of  error  alleged  is  '<  in  holding  that  a  settler  can 
acquire  any  right  to  land  once  segregated  by  a  former  entry,  while  a 
review  is  pending  to  determine  the  rights  of  said  entrymau." 

At  th«)  time  Laybourne  made  settlement  and  filed  her  declaratory 
statement,  the  cash  entry  of  Wilmarth  had  been  canceled. 

It  is  true  that  had  that  decision  been  recalled,  and  the  entrv  rein- 
stated,  Layl>ourne  would  have  acquired  no  rights  under  her  settlement. 
It  is  true  that  she  could  not  perfect  title  during  the  pendency  of  Wil- 
marth's  application  for  a  review  of  the  decision  canceling  his  entry,  but 
as  said  entry  was  properly  canceled  before  she  made  settlement,  her 
rights  under  that  settlement  must  be  recognized,  as  Wilmarth's  appli- 
cation only  preserved  his  rights,  provided  he  had  any  to  preserve,  but, 
it  did  not  reserve  the  land  from  settlement  in  the  event  that  he  had  no 
right  to  the  same. 

Tour  decision  seems  to  be  in  accordance  with  the  law  and  the  facts, 
and  the  same  is  affirmed. 


HOMESTEAD  ENTllY— ACT  OF  JUNE  15,  1880. 

J.   F.   FiSHEB. 

The  validity  of  a  cash  entry  under  the  act  of  Juno  15^  ISr'O,  made  through  one  acting 
under  power  of  attorney,  is  not  affected  by  the  fact  that  the  reqni8ite  aflldavit  is 
made  by  said  attorney. 

A  cash  entry  thus  made,  and  subsequently  canceled  for  want  of  an  affidavit  executed 
personally  by  the  entryman,  must  be  re-instated  and  intervening  claims  excIudtHl. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office, 

August  21,  1801. 

I  have  considered  the  appeal  of  J.  F.  Fisher  from  the  decision  of  your 
office  x)f  April  16, 1890,  holding  for  cancellation  his  timber  culture  en- 
try No.  11,622,  of  the  NB.  J  of  Sec.  27,  T.  2  S.,  R.  24  W.,  in  the  Kirwin 
laud  district,  Kansas. 

The  record  shows  that  Clayton  Forbes  made  homestead  entry  No. 
8884  of  this  land  December  2,  1878,  and  on  the  28th  of  April,  1881,  by 
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his  attorney,  ander  a  power  of  attorney  duly  executed,  made  cash  en- 
try No.  3416  of  the  same  tract  under  the  second  section  of  the  act  of 
June  15, 1880  (21  Stat.,  237).  Having  paid  the  purchase  money,  he  ob- 
tained final  certificate  on  the  same  day,  which  entitled  him  to  a  patent 
Your  office,  by  letter  bearing  date  April  18, 1885,  suspended  this  cash 
entry  for  the  reason  that  the  affidavit  required  was  made  by  the  claim- 
ant's attorney,  and  not  by  the  claimant  in  person,  and  the  local  ofQcers 
were  instructed  to  notify  Forbes  to  furnish  his  personal  affidavit  within 
sixty  days.  In  pursuance  of  this  order,  notice  was  sent  to  him  by  let- 
ter (not  registered),  but  no  answer  was  received  thereto,  and  your  office 
was  so  informed. 

On  the  26th  of  November,  1888,  the  local  officers  were  further  in- 
structed to  notify  Forbes  that  his  entry  would  be  canceled  unless  he 
should  furnish  his  personal  affidavit  within  sixty  days  from  date  of 
said  notice.  This  notice  was  sent  by  registered  letter,  but  no  answer 
having  been  made  thereto  by  Forbes,  your  office,  by  letter  bearingdate 
April  27, 1889,  canceled  his  cash  entry.   . 

On  the  8th  of  May,  1889,  Fisher,  the  present  claimant,  was  allowed 
to  make  timber  culture  entry  of  the  same  land,  and  claims  to  have  com- 
plied with  the  requirements  of  the  timber  culture  law.  But,  from  evi- 
dence found  in  the  record,  under  an  affidavit  of  Forbes'  attorney,  cor- 
roborated by  two  witnesses  and  dated  June  13,  1885,  your  office  was 
notified  that  Forbes  died  in  September,  1884,  some  months  before 
either  of  the  above-mentioned  notices  were  mailed  to  him,  and  that  it 
was  impossible,  therefore,  for  him  to  comply  with  the  order  requiring 
him  to  furnish  the  personal  affidavit. 

An  attorney  of  this  city,  acting  in  behalf  of  the  heirs  of  Clayton 
Forbes,  by  letter  bearing  date  June  6,  1889,  called  the  attention  of 
your  office  to  the  fiicts  above  stated,  and  requested  that  your  official 
action  in  ordering  the  cancellation  of  Forbes'  cash  entry  be  rescinded, 
and  that  his  said  entry  be  re-instated.  Thereupon,  your  office,  by  let- 
ter dated  December  17, 1889,  directed  the  local  officers  to  notify  Fisher 
of  the  foregoing  alleged  facts,  and  that  he  would  be  allowed  sixty  days 
within  which  to  show  cause  why  his  timber  culture  entry  for  said  laud 
should  not  be  canceled,  and  why  the  cash  entry  of  Forbes  should  not 
be  re-instated.  Fisher,  in  reply,  filed  an  affidavit  in  which  he  alleged 
that  at  the  time  he  made  application  to  enter  said  land  the  laud  was 
vacant;  that  his  entry  was  made  in  good  faith;  that  he  had  complied 
with  the  law,  and  asked  that  his  entry  be  allowed  to  remain  intact. 
But  your  office,  having  considered  said  affidavit,  held  his  entry  for  can- 
cellation, and  re-instated  the  cash  entry  of  Forbes.  From  this  decision 
Fisher  has  appealed  to  this  Department. 

Under  the  power  of  attorney  above  referred  to,  Francis  M.  Snow  was 
authorized  by  Forbes  to  purchase  for  him  the  land  in  question  under 
the  second  section  of  the  act  of  June  15, 1880,  and,  in  general,  to  do  all 
other  acts  and  things  necessary  in  connection  with  the  said  purchase. 
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Accordingly,  the  said  attorney  liled  an  affidavit  with  the  local  officers 
complying  with  the  requirements  of  the  law,  and  completed  the  par- 
chase.  Like  affidavits,  made  by  the  attorney  of  record,  have  been  held 
by  this  Department  to  be  sufficient ;  (see  the  cases  of  George  T.  Jones, 
9  L.  D.)  97 ;  Graham  v.  Garlichs,  11  L.  D.,  555,  and  McFarland  v.  El- 
liott, id.  587)  and  Forbes,  having  in  his  lifetime  complied  with  the 
terms  of  the  act  of  June  15, 1880,  and  obtained  final  certificatOi  the  de- 
cision of  yonr  office  is  affirmed. 


INDIAN  LANDS— ALLOTMENT. 

Amy  Hauseb. 

A  Cheyenne  Indian  who  has  received  an  allotment  in  Oklahoma  under  section  4,  act 
of  Febrnary  8,  1887,  can  not,  while  said  allotment  is  outstaDding,  receive  a  fur- 
ther allotmenfc  within  the  Cheyenne  and  Arapahoe  reservation  under  the  agree- 
ment ratified  by  the  act  of  March  3,  1891. 

Acting  Secretary  Chandler  to  the  Commissioner  of  Indian  Affairs^  August 

21,  1891. 

I  acknowledge  the  receipt  of  yonr  commnnication  of  8th  instant,  sub- 
mitting for  the  decision  of  the  Department,  whether  Amy  Hauser,  a 
Cheyenne  Indian,  and  her  four  children,  all  under  eighteen  years  of 
age,  who  received,  allotments  in  Oklahoma  Territory  in  1889,  under  sec- 
tion four  of  the  act  of  February  8, 1887,  can  now  receive  an  allotment 
of  lands  ^vithin  the  Cheyenne  aud  Arapahoe  reservation,  under  the 
agreement  with  said  Indians  ratified  by  act  of  March  3, 1891. 

In  response  I  transmit  herewith  an  opinion,  in  which  I  concur,  of  the 
Chief  Law  Clerk  of  the  Office  of  the  Assistant  Attorney  General  for  this 
Department,  to  the  effect  that  neither  Amy  Hauser  nor  her  children 
can  claioQ  other  and  ad<litional  allotments,  so  long  as  their  said  allot* 
ments  shall  remain  intact. 

OPINION. 

Department  of  the  Interior, 
Ofpiob  of  the  Assistant  Attorney-General. 

August  20, 1891. 

The  Secretary  of  the  Interior. 

Sir  :  On  the  13th  instant  the  Honorable  Acting  Secretary  Chandler 
"referred  to  the  Hon.  Asst.  Att'y  General  for  the  Department  of  the 
Interior  with  request  for  an  opinion  upon  the  matter  herein  presented," 
namely,  a  communication  from  the  Acting  Commissioner  of  Indian  Af- 
fiairs,  dated  the  8th  instant,  relative  to  the  right  of  Amy  Hauser  and 
family  to  allotments  on  the  Cheyenne  and  Arapahoe  reservation. 

It  appears  from  the  paper  before  me  that  said  Amy  Hauser  is  a  Chey- 
enne Indian,  the  wife  of  a  white  man  who  settled  upon  unoccupied 
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lauds  east  of  the  Ohejeune  and  Arapahoe  reservation  prior  to  the  pas- 
sage of  the  act  of  Congress  approved  March  2,  1889  (25  Stat.,  980-10?4), 
opening  the  Creek  and  Seminole  lands  to  settlement;  that  after  said 
lands  were  opened  Mrs.  Hanser  and  her  children,  who  were  then  under 
eighteen  years  of  age,  took  allotments  under  the  provisions  of  the  fourth 
section  of  the  act  of  Congress  approved  February  8, 1887  (24  Stat.,  388), 
giving  to  her  one  hundred  and  sixty  acres  and  to  each  of  the  children 
forty  acres ;  that  by  article  III  of  the  agreement  with  the  Cheyenne 
and  Arapahoe  Indians,  ratified  by  the  act  of  Congress  approved  March 
3, 1891  (26  Stat.,  989-1023),  it  was  stipulated  that : 

Oat  of  the  lands  ceded,  convoyed,  transferred,  relinqaished,  and  snrrendered  by 
article  II  hereof,  and  in  part  consideration  for  the  cession  of  lands  named  in  the  pre- 
ceding article,  it  is  agreed  by  the  United  St  ates  that  each  member  of  the  said  Chey- 
enne and  Arapahoe  tribes  of  Indians  over  the  age  of  eighteen  years  shall  have  the 
right  to  select  for  himself  or  herself  one  hundred  and  sixty  acres  of  land,  to  be  held 
and  owned  in  severalty,  to  conform  to  legal  surveys  in  boundary;  and  that  the 
father,  or,  if  he  be  dead,  the  mother,  if  members  of  either  of  said  tribes  of  Indians, 
shall  have  a  right  to  select  a  like  amonnt  of  laud  for  each  of  his  or  her  children  under 
the  age  of  eighteen  years. 

The  Acting  Commissioner  states  that  he  is  unable  to  determine 
whether  <<  Mrs.  Hanser  and  her  children  are  now  recognized  as  mem- 
bers of  the  tribe;"  that  the  Hauser  family  were  given  said  allotments 
because  it  was  shown  that  they  had  settled  upon  the  lands,  claimed, 
under  the  information  given  by  the  agent  that  they  were  within  said 
Cheyenne  and  Arapahoe  reservation,  and,  having  settled  upon  and 
improved  said  lands,  it  was  considered  by  the  Department  that  they 
should  be  protected  in  their  possessions  and  allowed  to  take  said  lands 
under  the  fourth  section  of  said  act  of  1887.  (Letters  Indian  Affairs, 
Dept.  Int.,  from  Feb.  1889  to  May  1889,  p.  236.) 

The  question  is  submitted  <*  whether,  in  view  of  the  facts  end  circum- 
stances in  the  case  as  shown,  those  people  are  now  entitled  to  further 
allotments  of  land  within  the  limits  of  the  Cheyenne  and  Arapahoe 
reservation  under  the  agreement  of  1891." 

Upon  the  foregoing  statement,  in  my  judgment.  Amy  Hanser  and 
her  children  are  not  entitled  to  allotments  of  lands  within  said  Chey- 
enne and  Arapahoe  reservation,  so  long  as  their  allotments  already 
made  under  said  act  of  1887  are  outstanding  and  uncanceled. 

In  an  opinion  rendered  by  this  office  on  June  22,  1889,  8  L.  D.,  647, 
relative  to  the  object  of  the  general  allotment  act  of  1887,  it  was  stated 
that — 

Its  immediate  purpose  is  to  obliterate  the  tribal  relations  of  the  Indians,  so  far  as 
to  induce  them  to  become  individual  laud  owners,  thence  stepping  by  easy  gradation, 
it  is  hoped,  along  the  path  of  civilization  into  the  dignity  of  citizenship.  To  make 
such  act  eflfectivo  to  accomplish  the  purpose  in  view,  it  was  doubtless  intended  it 
should  be  administered,  so  far  as  practicable,  like  any  other  law  based  upon  settle- 
ment. 

Again,  on  July  14,  1890  (11  L.  D.,  103),  the  Secretary  of  the  Interior 
adopted  the  opinion  of  this  office  holding  that  members  of  the  citizen 
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band  of  Pottawatomie  Indians  may  elect  whether  they  will  take  allot- 
ments nnder  the  act  of  May  23,  1872  (17  Stat.,  159),  which  required 
the  allottee  to  pay  to  the  United  States  the  cost  of  said  lauds,  or  under 
the  general  allotment  act  of  1887,  but  they  could  not  take  under  both 
of  said  acts.  On  July  15, 1890,  the  Secretary  concurred  in  the  opinion 
of  this  office  that  an  Indian  who  has  received  the  full  benefit  of  the  pre- 
emption and  homestead  laws  was  not  entitled  to  an  allotment  under 
said  general  allotment  act  of  1887  (12  L.  D.,  181). 

The  object  of  the  allotment  acts,  being  to  secure  homes  to  the  indi- 
vidual Indians  and  to  make  them  separate  owners  of  the  land,  was 
accomplished  when  Amy  Hauser  and  her  children  took  allotments  under 
said  act  of  1887.  I  am  therefore  of  the  opinion,  and  so  advise  you,  that 
neither  she  nor  her  children  can  now  claim  other  and  additional  allot- 
ments, so  long  as  their  said  allotments  remain  intact. 

The  papers  submitted  by  said  reference  of  the  13th  instant  are  here- 
with returned. 

Very  respectfully, 

F.  L.  Campbell, 

Chief  Lmc  Clerk. 

BAILBOAB  GBANT-ACT  OF  APRIL  SI,  1876. 

Sioux  City  and  Pacific  R.  R.  Co.  v.  Hamilton. 

Where  no  withdrawal  is  directed  on  filing  map  of  general  route,  and  a  homestead 
entry  of  land  within  the  limits  of  the  grant,  as  indicated  by  said  map,  is  made 
subsequently  thereto,  and  prior  to  definite  location,  such  entry  is  confirmed  by 
section  1,  act  of  April  21,  1876. 

Acting  Secretary  Chandler  to  the   Commissioner  of  the  General  Land 

Office^  August  22,  1891. 

I  have  considered  the  motion  for  review  of  departmental  decision, 
dated  March  13,  1891  (unreported),  filed  by  the  Missouri  Valley  Land 
Ck>nipauy,  saccessor  in  interest,  in  the  case  of  the  Sioux  City  and  Pa- 
cific Eailroad  Company  v.  Chester  M.  Hamilton,  in  which  the  claim  of 
the  company  was  rejected,  for  the  lots  1  and  2  of  Sec.  1,  T,  19,  R.  11  E., 
Neligh,  Nebraska,  and  the  homestead  entry  of  Chester  M.  Hamilton  of 
said  tracts,  with  others,  was  sustained. 

The  grounds  of  said  motion  are  error:  (1)  In  holding  that  the  right 
of  said  company  attached  to  its  granted  lands  nnder  the  act  of  Con- 
gress approved  July  2, 18G2  (12  Stat.,  489),  as  amended  by  the  act  of 
July  2,  1864  (13  Stat.,  356),  ou  January  4,  1868,  the  date  of  filing  of  its 
map  of  definite  location  ;  (2)  In  not  holding  that  the  line  of  said  com- 
pany's road  was  not  definitely  located  upon  the  filing  of  its  map  of 
general  route  in  the  Department  of  the  Interior  on  June  27,  1865;  (3) 
In  not  holding  that  upon  the  filing  of  said  map  of  general  route,  the 
law  withdrew  the  odd  numbered  sections  '*from  all  disposition  by  the 
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United  States,"  and  upon  the  filing  of  tlie  map  of  definite  location 
the  right  of  the  company  related  back  to  the  filing  of  the  map  of  gen- 
eral route,  and  fixed  in  the  company  the  title  to  all  tracts  granted 
within  the  primary  limits,  not  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  at  the  time  of  the  filing  of  such  map  of  general 
route;  and  (4)  In  not  holding  that  the  settlement  and  entry  of  Hamil- 
ton were  illegal  and  void  because  made  upon  lands  reserved  for  and 
granted  to  said  company. 

It  is  urged  in  the  argument  of  counsel  that  the  Sioux  City  and  Pa- 
cific Eailroad  Company,  which  had  been  designated  by  the  President 
to  build  a  railroad  under  the  provision  of  section  17  of  said  act  of  July 
2, 1864,  filed  in  this  Department,  on  June  27,  1865,  a  map  showing  the 
general  route  of  said  road,  and  that  **  the  stdbtate  prop rio  vigore  with- 
drew from  preemption,  private  entry,  and  ;;ale  every  tract  in  the  odd 
numbered  sections,  lying  within  ten  miles  on  each  side  of  said  road,"  etc. 

The  case  of  the  Northern  Pacific  Railroad  Company  v.  Buttz  (119  U. 
S.,  55)  is  cited  as  authority  for  the  proposition  "  that  as  to  every  tract, 
free,  etc.,  at  tbe  date  of  the  filing  of  the  map  of  general  route,  there 
was  a  legislative  withdrawal,  which,  being  followed  by  the  filing  of  the 
map  of  definite  location,  the  right  of  the  company  became  absolute." 
That  this  especially  is  true,  where,  as  in  the  case  at  bar,  the  maps  of 
general  route  and  definite  location  coincide  and  pass  over  the  same 
tracts  upon  the  same  line. 

It  may  be  conceded  that  the  map  of  general  route  was  filed,  as  stated 
by  counsel,  on  June,  27,  1865,  and  that  it  operates  as  a  statutory  with- 
drawal of  the  odd  numbered  sections  within  its  limits  which  came  within 
the  terms  of  the  grant. 

The  original  grant  for  the  benefit  of  said  company,  by  section  14  of 
said  act  of  July  1, 1862,  was  upon  the  "same  terms  and  conditions"  as 
contained  in  the  grant  by  said  act  to  the  Union  Pacific  Eailroad  Com- 
pany, and  by  section  17  of  said  amendatory  act  of  July  2, 1864,  enlarg- 
ing the  grant,  it  is  stipulated  that  the  grant  to  the  company  designated 
by  the  President  to  operate  and  construct  a  railroad  from  Sioux  City 
to  connect  with  the  Union  Pacific  Eailroad  shall  be  upon  "  the  same 
terms  and  conditions  as  are  provided  in  this  act,  and  the  act  to  which 
this  is  an  amendment,  for  the  construction  of  the  said  Union  Pacific 
Eailroad  and  telegraph  lines  and  branches." 

Turning  now  to  the  grant,  we  find  that  by  section  3  of  said  act  of 
1862  there  was  granted  "every  alternate  section  of  public  land,  desig- 
nated by  odd  numbers,  to  the  amount  of  five  alternate  sections  per  mile 
on  each  pide  of  said  railroad,  on  the  line  thereof,  and  within  the  limits 
of  ten  miles  on  each  side  of  said  road,  not  sold,  reserved,  or  otherwise 
disposed  of  by  the  United  States,  and  to  which  a  pre-emption  or  home- 
stead claim  may  not  have  attached  at  the  time  the  line  of  said  road  is 
definitely  fixed." 

By  section  7  of  this  act,  the  company  was  required  to  duly  file  its 
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assent  to  the  act,  and  to  complete  its  road  to  the  western  boundary  of 
Nevada  before  July  1, 1874,  with  a  proviso — 

Tliat  witbin  two  years  after  the  passage  of  this  act  said  conipany  shall  designate 
the  general  roate  of  said  road,  as  near  as  may  be,  and  shall  file  a  map  of  the  same  in 
the  Department  of  the  Interior,  wherenpon  the  Secretary  of  the  Interior  shall  cause  the 
lands  within  fifteen  miles  of  said  designated  route  or  routes  to  be  withdrawn  from  pre- 
emption^ private  entry,  and  sale ;  and  when  any  portion  of  said  route  shall  be  finally 
located,  the  Secretary  of  the  Interior  shall  cause  the  said  lands  hereinbefore  granted 
to  be  surveyed  and  set  ofi^  as  fast  as  may  be  necessary  for  the  purposes  herein  named. 

By  section  4  of  said^  amendatory  act  the  grant  was  enlarged  from  five 
to  ten  and  from  ten  to  twenty  miles  in  section  3,  and  section  7  by  strik- 
ing out  the  word  fifteen  and  inserting  twenty-five. 

There  can  be  no  question,  I  thiuk,  that  under  the  express  terms  of 
the  grant  the  right  of  the  company  to  its  granted  lands  attached  at 
**'  the  time  the  line  of  said  road  is  definitely  fixed,"  and  this  must  be 
held  to  be  when  the  map  is  filed  with  the  Secretary  of  the  Interior  and 
accepted  by  him.  This  was  the  express  ruling  of  the  supreme  court 
in  the  case  of  Van  Wyck  v.  Knevals  (106  U.  S.,  360-3G6),  decided  at  the 
October  term  1882,  and  it  has  since  been  uniformly  followed  by  the  De- 
partment and  the  courts.  Cedar  Eapids  Eailroad  v.  Herring  (110 
U.  S.,  27,  38)  J  St.  Paul  E.  R.  v.  Winona  R.  R.  (112  U.  S.,  720-72G) ; 
Kansas  Pacific  Ry.  Co.  v.  Dunmeyer  (113  U.  S.,  629-635) ;  Wisconsin 
Central  R.  R.  Co.  v.  Price  Co.  (133  U.  S.,  496-509;  California  and  Ore- 
gon R.  R.  Co.  V.  Pickard  (12  L.  D.,  133) ;  Morgan  v.  Southern  Pacific 
R.  R.  Co.  (11  L.  D.,  682) ;  Showell  v.  Central  Pacific  R.  R.  Co.  (10  L. 
D.,  167) ;  Neilson  v.  Northern  Pacific  R.  R.  Co.  et  al.  (9  L.  D,,  402) ; 
Hastings  and  Dakota  Ry.  Co.  v.  McClintock  (7  L.  D.,  207) ;  Graham  v. 
Hastings  and  Dakota  Ry.  Co.  (1  L.  D.,  362). 

But  it  appears  that  no  withdrawal  was  made  upon  the  filing  of  said 
map  of  general  route,  and,  in  the  meantime,  Hamilton  was  allowed  to 
make  homestead  entry  of  said  land,  and  live  upon  and  improve  the 
same  as  required  by  law,  and  obtained  final  certificate  upon  his  entry.* 
His  entry  was  made  before  the  map  of  definite  location  was  filed  and 
without  any  notice  of  the  filing  of  the  map  designating  the  general 
route  of  its  road. 

By  the  first  section  of  the  act  of  Congress  approved  April  21, 1876 
(19  Stat,  35)  it  is  provided : 

That  all  pre-emptioD  and  homestead  entries,  or  entries  in  compliance  with  any  law 
of  the  United  States,  of  the  pnblio  lauds,  made  in  good  faith  by  actual  settlers,  upon 
tracts  of  land  of  not  more  than  one  hundred  and  sixty  acres  each,  withiu  the  limits 
of  any  land  grant,  prior  to  the  time  when  notice  of  the  withdrawal  of  the  lauds  em- 
braced in  such  grant  was  received  at  the  local  land  office  of  the  district  in  which 
such  lands  are  situated,  or  after  their  restoration  to  market  by  order  of  the  General 
Land  Office,  and  where  the  pre-emption  and  homestead  laws  have  been  complied 
with,  and  proper  proofs  thereof  have  been  made  by  the  parties  holding  such  tracts  or 
parcels,  they  shall  be  contirmed,  and  patent  for  the  same  shall  issue  to  the  parties 
entitled  thereto. 

*The  record  shows  that  Hamilton's  entry  was  made  May  7,  1867. 
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This  sectiou  cod  firms  the  entry  of  Hamilton. 

Even  conceding  that  the  effect  of  section  7  of  said  act  of  1862  was 
to  create  a  statutory  withdrawal  in  the  same  manner  as  provided  for 
by  the  6th  section  of  the  act  of  July  2, 1864  (13  Stat.,  365),  making  a 
grant  to  the  Northern  Pacific  Kailroad  Company,  and  which  was  con- 
sidered by  the  court  in  the  Bnttz  case,  yet,  under  the  well  settled  rul- 
ings of  the  Department,  the  withdrawal  in  either  case  can  not  affect 
entries  confirmed  under  the  provisions  of  the  act  of  1876  {supra). 
Northern  Pacific  Eailroad  Company  v,  Dudden  (6  L.  D.,  6) ;  Northern 
Pacific  Eailroad  Company  v.  Burns  (id.  21) ;  Jacobs  v.  Northern  Pacific 
R;R.  Co.  (id.,  223)  3  Kimberland  v.  Northern  Pacific  R.  R.  Co.  (8  L.D., 
318);  Catlint?.  Northern  Pacific  R.  K.  Co.  (9  L.  D.,  423);  Knapp  t?. 
Northern  Pacific  R.  R.  Co.  (II  L.  D.,  85). 

This  long  established  ruling  of  the  Department  is  too  well  settled 
now  to  be  disturbed. 

The  motion  must  be,  and  It  is  hereby  denied. 


CONTEST  PROCEEDrNGS-PRIORITY  OF  APPLICATION'. 

EiNa  V.  Abdell  et  al. 

Applications  for  the  right  of  contest  are  entitled  to  precedence  in  the  order  in  which 
they  are  actually  received  at  the  local  office,  in  the  absence  of  any  showing  of 
frand;  collusion,  or  undue  advantage. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qeneral 

Land  Office^  August  22, 1891. 

I  have  considered  the  appeal  of  William  A.  King  from  your  office  de- 
cision of  March  1, 1890,  holding  that  James  P.  Loftus  had  a  prior  right 
to  contest  the  timber  culture  entry  of  George  A.  Ardell,  lor  the  NE.  ^ 
Sec.  10,  T.  22  S.,  R.  63  W.,  Pueblo  land  district,  Colorado. 

The  local  officers  docketed  the  case  of  King  prior  to  that  of  Loftus, 
from  which  action  Loftus  appealed,  and  your  office  reversed  their  action 
and  placed  Loftus  ahead  of  King,  from  which  action  King  appealed. 
The  testimony  (affidavits)  shows  that  King  had  contemplated ,  contest- 
ing Ardeirs  entry  and  making  timber  culture  entry  for  the  land  ]  that 
he  had  taken  Loftus  to  this  land  and  an  adjoining  tract  some  fifteen 
or  twenty  miles  from  Pueblo,  and  located  him  on  a  homestead  adjoin- 
ing the  tract  in  controversy  and  had  consented  to  allow  him  to  proceed 
to  secure  this  tract,  for  all  which  Loftus  was  to  pay  him  $75.  King  was, 
however,  to  act  as  his  attorney  in  the  contest  case.  Afterward,  Loftus 
wrote  him  thanking  him  for  his  past  favors,  but  saying  that  he  was  "by 
no  means  so  favorably  impressed  regarding  possibilities,  values,  etc., 
as  I  formerly  have  been.  You  will  therefore  proceed  no  farther  in  the 
matter  on  my  authority."  Thereupon  King  considered  the  matter  with 
Loftus  closed,  and  proceeded  to  initiate  contest  against  the  entry  of 
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Ardell,  in  his  own  behalf.  It  appears  that  the  first  year  of  Aniell's 
entry  would  not  expire,  so  as  to  allow  a  contest  for  non-compliance 
with  law,  until  March  2,  1888,  and,  this  being  Sunday,  proceedings 
could  not  be  commenced  until  Monday  morning,  March  3.  It  appears 
that  King's  partner,  Betts,  had  to  be  at  the  land  office  on  that  morning 
as  a  witness  in  some  matter  then  pending,  and  King,  having  prepared 
his  affidavit  of  contest,  sent  it  by  him  to  be  filed.  The  office  opened 
for  regalar  business  at  nine  a.  m.,  but  evidence  on  final  proofs  was  taken 
from  eight  a.  m.  So  Betts  was  in  the  office  as  a  witness  prior  to  nine 
o'clock.  When  the  doors  were  thrown  open  for  the  general  public, 
Betts  walked  to  the  proper  desk,  or  <'  counter,"  as  it  is  called,  and  pro- 
ducing the  affidavit  asked  to  have  it  filed ;  the  register  took  it,  swore 
Betts  to  it  as  a  corroborating  witness,  and  was  about  to  enter  it  on  the 
record,  when  Loftus,  who  was  at  the  counter  by  this  time,  asked  to  file 
an  affidavit  of  contest  The  register  took  it,  and,  seeing  it  was  against 
the  same  entry,  informed  him  that  he  had  just  received  an  affidavit  of 
contest  against  Ardell's  entry  which  was  prior  to  his.  It  was  claimed 
that  Betts  was  wrongfully  in  the  office,  and  that  he  thus  obtained  an 
advantage  over  Loftus.  This  the  register  denied,  and  says  that  Betts 
was  given  no  advantage  by  reason  of  being  an  attorney ;  he  states  that 
about  fifteen  seconds  elapsed  between  the  receipt  of  the  two  papers, 
and  he  refused  to  docket  Loftus'  case  first.    From  this  Loftus  appealed. 

Loftus,  who  is  acting  as  his  own  attorney,  has  filed  a  statement,  not 
under  oath,  and  King  and  Betts  have  filed  affidavits.  The  register 
sends  a  statement  of  the  case;  from  all  of  which  the  above  statement 
is  drawn. 

It  is  certainly  clear  that  the  rule  "  prior  in  time,  superior  in  right," 
applies  in  contests,  and  King,  having  presented  his  affidavit  first,  would 
be  entitled  to  be  first  heard — unless  for  some  substantial  reason  the  rule 
does  not  apply  in  this  case. 

King  was  a  land  attorney,  and  Loftus  manifests  a  very  fair  acquain- 
tance with  the  laud  business.  It  is  quite  evident  from  all  the  state- 
ments and  circumstances  that  Loftus,  having  been  taken  to  the  land 
and  furnished  such  information  as  to  the  surroundings,  water-supply, 
etc.,  as  King  could  furnish, — that  he  had  made  up  his  mind  to  dispense 
with  his  further  service  and  thus  save  paying  him  the  agreed  price.  It 
appears  from  his  letter  to  King  that  he  had  abandoned  the  idea  of  con- 
testing the  claim ;  but  it  is  evident  from  his  subsequent  conduct  that 
this  was  to  throw  King  off  his  guard,  that  he  (Loftus)  might  secure  the 
prior  contest.  There  is  nothing  tending  to  show  that  there  was  any 
conspiracy  between  King  or  Betts  and  the  register.  The  latter  says 
Betts  was  there  and  actually  being  examined  as  a  witness  in  a  final 
proof,  and  Loftus  disclaims  any  intention  of  charging  the  register  with 
any  unfair  conduct.  It  was  a  mere  coincidence  that  Betts  was  called 
as  a  witness  at  the  particular  time  when  the  filing  of  the  contest  became 
important,  but  otherwise  it  was  a  matter  of  diligence.    That  he  was 
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called  in  the  office  before  nioe  o'clock,  would  not  prevent  him  from 
doing  regular  business  therein  after  that  hour;  and  as  to  any  ^^ sharp 
practice"  or  unfair  conduct  on  the  part  of  the  officer,  such  is  not 
charged,  but  is  especially  disclaimed.  Whether  King's  contest  is  specu- 
lative or  not  is  not  before  me.  I  do  not  find  any  such  fraud,  deceit,  or 
unfair  conduct  on  the  part  of  King  or  his  agent  Betts  as  will  wari*ant 
me  in  saying  that  the  case  shoul  d  be  taken  from  under  the  rule  of  prior- 
ity of  time^  and  upon  full  consideration  of  the  entire  case  I  have  deter- 
mined not  to  interfere,  but  to  leave  the  parties  where  their  acts  have 
placed  them. 
Your  decision  is  therefore  reversed. 


PBACTICK— APPEAL-SETTLJEMENT  RIGHTS. 

Stone  v.  Oowles. 

In  oompnting  the  time  alio  wed  for  taking  an  appeal  the  period  covered  by  an  inter- 
veuiug  motion  for  review  should  be  excluded,  and  this  rule  is  not  affected  by  a 
withdrawal  of  said  motion  before  decision  thereon. 

The  right  of  a  settler  who  is  residing  upon  laud  covered  by  the  entry  of  another  at- 
taches eo  instante  on  the  relinqnieJiment  and  cancellation  of  such  entry,  and  is 
superior  to  that  of  a  homesteader  who  makes  entry  of  the  land  immediately  after 
its  relinquishment. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  Augvst  24, 1891. 

In  the  appeal  of  Alfred  Oowles  from  your  office  decision  of  March 
14, 1891,  the  following  facts  appear  of  record: 

February  4, 1888,  Oowles  made  homestead  entry  for  the  NW.Jof 
the  NE.  4  and  the  NE.  i  of  the  N  W.  i  of  Sec.  13,  T.  14  S.,  E.  2  W.,  Los 
Angeles,  Oalifornia. 

]\tarch  1  of  the  same  year,  plaiutifif.  Stone,  applied  to  make  homestead 
entry  for  the  same  tract,  alleging  therein  that  he  had  made  settlement 
on  the  land  "  on  or  about  the  17th  day  of  November,  1887,"  that  he  had 
improved  the  same,  and  that  he  was  residing  on  it  with  his  family  at 
the  date  of  his  applicatlou ;  that  his  improvements  consisted  of  ^'  irame 
hoKse  fifteen  feet  by  thirty  feet,  good  frame  stable  fifteen  feet  by  twenty 
feet,  well,  chicken  house,  etc.,  and  that  the  value  of  the  same  is  $600." 
His  application  was  rejected  on  account  of  the  prior  entry  of  Oowles, 
and  subsequent  thereto  your  office  directed  a  hearing  to  determine  the 
rights  of  the  two  claimants  as  to  priority. 

The  testimony  was  taken  before  the  oouuty  clerk  of  San  Diego 
county,  and,  on  December  29,  1888,  the  register  and  receiver  recom- 
meuded  '*  that  the  homestead  entry  of  Oowles  be  allowed  to  stand  and 
the  application  of  Stone  rejected." 

On  appeal,  your  office  by  its  said  decision  reversed  the  action  of  the 
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local  officers,  and  held  the  entry  of  Cowles  for  cancellation,  directed 
that  Stone  be  allowed  to  perfect  his  homestead  entry. 

From  this  action  of  your  office  Gowles  has  appealed  to  the  Depart- 
ment. 

The  evidence  at  the  hearing  shows  that  E.  D.  French  had  made  siddi- 
tioual  homestead  entry  for  this  laud,  April  9, 1885,  and  received  final 
certificate. 

February  11, 1887,  your  office  held  said  additional  entry  for  cancella- 
tion, because  the  ori^nal  eighty  acre  entry  had  been  made  subsequent 
to  the  passage  of  the  act  of  March  3,  1879. 

French  appealed,  and  while  his  appeal  was  pending  and  before  a  de- 
cision thereon  (to  wit,  September  27,  1887),  he  relinquished  his  addi- 
tional homestead  entry  and  made  timber  culture  entry  for  the  same. 
A  month  prior  to  this  last  entry,  Stone  applied  to  make  homestead 
entry  therefor,  and  his  application  was  rejected,  because  of  the  pending 
appeal  of  French. 

Stone  did  not  appeal  from  the  rejection  of  his  said  application,  and 
nothing  further  was  attempted  of  record  as  to  the  land  until  February 
4, 1888,  when  French  relinquished  his  timber  culture  entry,  which  was 
canceled,  and  Cowles,  who  is  his  brotheriulaw,  was  allowed  to  make 
homestead  entry  for  the  same* 

It  appears  that  some  time  subsequent  to  receiving  his  final  certificate 
for  his  additional  homestead  entry  and  before  the  same  was  canceled  by 
your  office,  French  had  sold  three  acres  of  the  same  to  a  neighbor,  who 
in  turn  had  sold  the  same  to  one  Gambron.  It  was  upon  this  three 
acres  that  Stone  had  settled  in  November,  1887,  and  upon  which  he 
was  residing  at  the  date  of  his  application  to  enter,  in  March  1888.  He 
went  upon  this  by  permission  of  Gambron,  although,  as  clearly  appears 
firom  the  evidence,  he  asserted  his  right  and  laid  claim  to  the  whole 
eighty,  while  Gowles  claimed  the  same,  including  the  three  acres  sold 
to  Gambron,  and  upon  which  Stone  resided. 

Several  errors  are  assigned  by  counsel  for  Gowles,  all  of  which  may 
be  condensed  into  the  three  following: 

1st.  Error  in  not  holding  that  Stone  was  a  trespasser  and  forcible 
intruder  upon  the  land,  with  the  sole  intention  of  holding  three  acres 
under  a  claim  of  title  by  Gambron,  and  not  as  a  settler  upon  the  laud. 

2nd.  Error  in  not  holding  that,  even  if  he  did  begin  settlement  on  the 
claim  in  October  and  established  actual  residence  on  the  land  in  No- 
vember, 1887,  he  had  forfeited  all  rights  as  such  settler  by  his  failure 
to  contest  the  timber  culture  entry  of  French,  or  to  apply  to  enter 
within  three  months  after  such  settlement. 

3rd.  That  he  lost  his  rights,  whatever  they  may  have  been,  by  failing 
to  appeal  firom  the  decision  of  the  local  officers  within  the  time  pre- 
scribed by  the  rules  of  practice. 

As  to  the  first  two  grounds  it  is  clear  from  the  evidence  that  he  all 
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along,  from  Aagast,  1887,  laid  claim  to  the  whole  eighty  acres.  Lay- 
ing no  stress  apon  his  offer  to  make  entry  of  the  whole  eighty,  Aagast 
17, 1887,  it  dearly  appears  that  when  he  made  settlement  and  took  ap 
his  residence  on  the  three  acres,  which  had  been  sold  to  Gambron,  he 
did  so  with  the  expressed  intention  of  claiming  the  whole  subdivision 
in  dispute.  This  is  shown  by  his  own  and  Cambron's  testimony — ^in 
fact,  Cowles  must  have  understood  this,  for  he  admits  that  he  notified 
Stone  *<  to  leave  and  quit  the  premises.^ 

It  is  true  that  Stone,  not  having  applied  to  contest  the  timber  col- 
tnre  entry  of  French,  must  be  regarded  as  a  trespasser  up  to  the  time 
of  the  relinquishment  and  cancellation  of  such  entry.  While  the  entry 
remained  of  record,  he  could  establish  no  rights  by  his  settlement,  res- 
idence and  improvements  as  against  French,  or  the  government ;  but 
the  instant  the  entry  was  canceled,  his  settlement  ceased  to  be  a  tres- 
pass, and  he  by  operation  of  law  became  a  settler  on  the  public  domain. 
His  settlement  must  therefore  be  regarded  as  of  the  date  of  the  cancel- 
lation of  French's  entry,  and  such  right  of  settlement  ^^  is  superior  to 
that  of  a  homesteader  who  enters  the  land  immediately  after  the  said 
relinquishment."    Wiley  v.  Raymond,  6  L.  D.,  246. 

Had  Cowles,  at  any  time  subsequent  to  the  actual  settlement  of  Stone, 
and  prior  to  the  relinquishment  of  French,  filed  a  contest  against  the 
entry  of  French,  instead  of  depending  upon  French's  relinquishment 
for  his  rights,  he  would  have  received  a  preference  over  Stone  by  reason 
of  his  having  taken  steps  to  clear  the  record.  He  did  not  do  this,  but 
waited  until  the  entry  of  French  had  been  canceled,  when  he  made  en- 
try of  the  land,  which  must  be  held  to  be  subject  to  Stone's  settlement 
rights. 

Thus,  it  will  be  seen  that  Stone,  by  his  failure  to  initiate  contest,  sub- 
jected himself  to  the  rights  of  any  claimant  who  might  chose  to  contest 
the  entry ;  but,  no  such  contest  having  been  instituted  prior  to  the  can- 
cellation. Stone's  rights  as  a  settler  took  effect  eo  instantij  aud  gave 
him  priority  over  the  entry  of  Cowles.  Stone  could  gain  no  rights  by 
applying  to  enter,  while  the  timber  culture  entry  of  French  remained 
of  record,  and  he  lost  none  by  his  failure  to  contest,  because  he  had 
none  to  lose,  his  rights  as  a  settler  not  attaching  until  the  relinqnish 
ment  of  French. 

It  follows,  then,  that  he  had  no  more  rights  for  three  months  after 
settlement  (actual)  than  subsequent  thereto,  for  settlement  on  land 
segregated  by  an  entry  confers  no  right,  not  even  the  preference  right 
of  contest,  over  that  of  any  one  else  not  a  settler. 

As  between  several  settlers  on  land  reserved  or  covered  by  an  entry 
of  record,  this  Department  will  inquire  into  the  bona  fides  and  priori- 
ties of  such  conflicting  claimants  (Etnier  f>.  Zook  11  L.  D.,  452),  bat 
such  inquiry  is  not  based  upon  any  recognition  of  the^r  rights  as  against 
the  entryman,  reservee  or  government,  for  they  havo  none,  but  as  their 
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rights  of  settlement  attach  instantly  and  simultaneoasly  on  relinqaish- 
ment  of  the  daim  of  record,  and  as  only  one  can  be  allowed  to  perfect 
title  to  the  land,  it  is  necessary  to  inquire  into  their  priorities  to  deter- 
mine to  which  one  of  the  several  settlers  the  land  shonld  eqnitably  be 
granted. 

The  third  error  has  reference  to  a  question  of  practice. 

It  appears  that  Stone  filed  a  motion  to  review  the  decision  of  the 
local  officers.  He  afterwards  withdrew  this  motion  and  filed  an  appeal 
from  such  decision.  From  the  date  of  notice  of  the  decision  of  the  local 
officers  until  the  date  of  filing  the  appeal,  forty-eight  days  had  elapsed| 
while  but  thirty  days  were  allowed  for  appeal,  or  at  the  utmost  forty, 
allowing  ten  days  for  transmission.  Deducting  the  time  the  motion  for 
review  was  pending  from  the  forty-eight  days,  it  would  leave  less  than 
thirty  days  from  notice  of  appeal  until  the  filing  of  the  same. 

Counsel  for  Cowles  insists  that  Stone  should  be  charged  with  the 
whole  forty-eight  days,  which  would  make  his  appeal  from  the  register 
and  receiver  out  of  time. 

Rule  79  of  Bulee  of  Practice  prescribes  that  ^^  The  time  between  the 
filing  of  a  motion  for  rehearing  or  review  and  the  notice  of  the  decision 
upon  such  motion  shall  be  excluded  in  computing  the  time  allowed  for 
appeal." 

Counsel  insists  that,  as  there  was  no  decision  upon  the  motion  for  a 
rehearingy  the  appellant  can  not  invoke  this  rule,  but  must  be  charged 
with  the  whole  forty-eight  days,  just  as  if  no  motion  had  been  filed. 

This  position  is  in  my  opinion  untenable. 

A  motion  to  review  a  judgment  of  court  suspends  the  operation  of 
such  judgment  until  such  motion  is  determined  or  disposed  of,  and  the 
order  allowing  thirty  days  in  which  to  appeal  means  only  that,  after 
thirty  days  acquiescence  in  the  judgment,  the  party  so  acquiescing  shall 
not  thereafter  be  heard  to  complain. 

In  the  absence  of  Bule  79,  following  the  practice  in  all  the  courts,  I 
shonld  be  compelled  to  suspend  the  running  of  the  time  granted  for  ap- 
peal, during  the  pendency  of  a  motion  for  review  or  rehearing,  unless 
it  should  be  made  to  appear  that  such  motion  was  frivolously  made, 
which  is  not  shown  in  this  case. 

It  follows  that  the  decision  of  your  office  is  right|  and  it  is  affirmed* 
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PRACTICE-SECOND  CONTEST— RELINQITISHMENT. 
WESTENUAYEB  V.  DODDS. 

The  dismissal  of  a  contest  by  the  local  office,  and  failure  to  perfect  appeal  from  saoh 
action,  effects  a  final  disposition  of  said  contest. 

An  affidavit  of  contest  filed  daring  the  pendency  of  a  prior  contest^shonld  be  received 
and  held  without  farther  action  nntil  final  disposition  of  the  prior  suit ;  but  the 
right  of  the  second  contestant  will.be  held  to  take  effect  by  relation  as  of  the 
date  when  his  contest  affidavit  is  filed. 

The  filing  of  a  relinquishment  daring  the  pendency  of  a  contest  is  prima  facie  the  re- 
salt  of  the  contest,  but  such  presumption  may  be  overcome.  The  relinquishment, 
however,  cannot  defeat  the  right  of  the  contestant  to  be  heard  on  the  charge  as 
laid  by  him. 

Fint  Aisistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OfflcCj  August  24, 1891. 

John  D.  Westenhaver  appeals  from  your  decision  of  Febrnary  18, 
1890,  rejecting  his  application  to  make  timber  cnltare  entry  for  the 
SW.  \  of  Sec.  35,  T.  25  N.,  B.  48  W  Ohadron  land  district,  Nebraska. 

On  the  2l8t  of  Jane,  1886,  Jethro  M.  Dodds  made  timber  cultare  en- 
try for  the  land  in  question,  and  on  the  14th  of  March,  1888,  Lewis  K. 
Moore  filed  affidavit  of  contest  against  the  same.  A  hearing  was  or- 
dered, at  which  the  contestant  failed  to  appear,  and  his  contest  was  ac- 
cordiugly  dismissed.  Moore  appealed  from  that  decision,  but  failed  to 
make  service  of  notice  of  appeal  upon  the  claimant.  The  local  officers 
returned  the  notice  to  him  in  order  that  he  might  complete  the  service 
and  make  proof  thereof.  He  claims  never  to  have  received  the  notice* 
and  he  never  returned  that  or  any  other  one  to  the  register  and  receiver. 

On  the  19th  of  June,  1889,  Jethro  M.  Dodds  executed  a  relinquish- 
ment of  his  entry,  which  was  filed  in  the  local  office  on  the  25th  of 
that  month  and  his  entry  canceled,  and  on  the  same  day  Irwin  S.  Dodds 
made  timber  culture  entry  for  the  land.  On  the  1st  of  July  following, 
the  contestant  was  notified,  and  his  contest  dismissed. 

On  the  15th  of  June,  1889,  an  affidavit  of  contest  made  by  John  D. 
Westenhaver  was  filed  against  the  entry  of  J.  M.  Dodds,  subject  to  that 
of  Moore  then  pending,  according  to  the  endorsement  thereon  by  the 
local  officers.  On  the  24th  of  the  same  mouth,  he  filed  another  affida- 
vit of  contest  subject  to  that  of  Moore,  and  bis  own  of  the  previous 
date  mentioned.  On  the  2d  of  August  following,  he  filed  a  timber 
culture  application  for  the  land,  which  the  local  officers  rejected  on  ac- 
count of  the  prior  entry  of  Irwin  S.  Dodds. 

Westenhaver  appealed  from  the  decision  of  the  register  and  receiver 
to  your  office,  and  on  the  18th  of  February,  1890,  you  affirmed  their 
ludgment.  The  case  is  before  me  upon  an  appeal  by  Westenhaver  from 
your  judgment. 

In  your  decision,  you  hold  that  Westenhaver  gained  no  right  by  bis 
contest,  for  the  reason  that  it  was  filed  subject  to  the  contest  of  Moore, 
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and  the  relinqoishment  was  filed  and  the  entry  canceled  before  Moore's 
contest  was  disposed  of. 

I  think  yon  are  in  error  in  your  conclasion.  In  my  opinion  Moore 
bad  no  contest  pending  against  the  entry  of  Dodds,  after  the  dismissal 
of  bis  contest,  npon  his  default  at  tbe  bearing  before  tbe  local  officers, 
on  the  27th  of  April,  1888.  His  attempted  appeal  from  the  decision  of 
tbe  register  and  receiver  to  your  office  was  never  perfected,  bnt  the 
jarisdiction  of  the  local  officers  in  the  case  terminated  with  such  act  of 
dismissal,  and  their  notification  to  him,  on  the  first  of  July,  1889,  that 
a  relinquishment  of  the  entry  had  been  filed,  and  that  his  contest  was 
accordingly  dismissed,  was  without  authority,  as  was  also  their  en- 
dorsement upon  the  contest  affidavit  of  Westenhaver,  that  it  was  filed 
subject  to  the  contest  of  Moore. 

Westenhaver's  affidavits  of  contest  were  both  filed  prior  to  the  filing 
of  Dodd's  relinquishment,  and  the  cancellation  of  his  entry.  Even  if 
Moore^s  contest  had  been  then  pending,  Westenhaver's  rights  would 
not  have  been  cut  off  by  the  cancellation. 

Tbe  rule  governing  such  cases  was  stated  in  the  case  of  Eddy  v»  Eng- 
land (6  L.  D.,  530)  to  be  that 

Ad  affidavit  of  oontest^  filed  pending  the  disposition  of  a  prior  oontest,  should  be 
reoeived  and  held  withoot  farther  aotioo,  an  til  final  disposition  of  the  prior  suit ; 
bat  tbe  right  of  the  second  contestant  will  be  held  to  take  effect  by  relation  as  of  the 
date  when  his  contest  affidavit  was  filed. 

This  rule  was  repeated  in  the  case  of  Conly  v.  Price  (9  L.  D.,  490); 
and  in  that,  of  Farrell  v,  McDonnell,  decided  by  this  Department  on 
the  28th  of  July  of  the  present  year.    (13  L.  D.,  105.) 

In  bis  first  aflfidavit  of  contest,  Westenhaver  alleged  that  Dodds 
failed  in  tbe  second  year  to  cultivate  tbe  five  acres  which  were  broken 
the  first  year,  and  bis  second  affidavit  alleged  failure  to  plant  trees, 
seeds  or  cuttings,  during  tbe  third  year,  as  required  by  law,  and  that 
the  default  continued  to  exist.  Tbe  filing  of  Dodds'  relinquishment, 
and  the  cancellation  of  his  entry,  did  not  necessarily  give  Westenhaver 
a  preference  right  over  any  other  person  to  make  entry  for  tbe  land. 
The  filing  of  a  relinquishment  during  tbe  pendency  of  a  contest  is 
prima  facte  the  result  of  tbe  contest,  but  it  is  not  conclusive  on  that 
point,  and  such  presumption  may  be  overcome.  It  cannot,  however, 
defeat  the  right  of  the  contestant  to  be  beard  on  tbe  charge  as  laid  by 
him  in  his  affidavit  of  cont<»st.  McClellan  v.  Biggerstaff  (7  L.  D.,  442); 
Webb  V.  Loughrey  (9  L.  D.,  440). 

Tbe  act  of  May  14, 1880  (21  Stat.,  140)  provides  that  when  a  claimant 
files  a  lErritten  relinquishment  of  his  claim  in  tbe  local  land  office,  tbe  land 
covered  by  such  claim  shall  be  held  as  open  to  settlement  and  entry. 
The  second  section  of  tbe  act  gives  a  contestant  who  has  i^rocured  the 
cancellation  of  such  entry,  a  preference  right  to  make  entry  for  the 
land,  provided  he  does  so  within  thirty  days  after  receiving  notice  of 
such  cancellation.    If  the  contestant  applies  to  make  entry  within  the 
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time  allowed,  and  some  other  x>erson  has,  in  the  meantime,  made  entry, 
the  prior  entryman  should  be  required  to  show  canse  why  his  entry 
should  not  be  canceled,  on  account  of  its  conflict  with  the  preference 
right  of  the  contestant. 

Such  should  be  the  proceeding  in  this  case,  and  at  the  hearing,  Irwin 
8.  Dodds  will  be  allowed  to  show  that  the  relinquishment  and  cancel- 
lation of  the  entry  was  not  the  result  of  Westenhaver's  contest,  in  which 
event  the  rights  of  the  contestant  must  depend  upon  his  ability  to  sus- 
tain the  charges  as  laid  by  him  in  his  contest  affidavits.  Sorenson  9* 
Becker  (8  L.  D.,  357). 

I  am  of  the  opinion  that  the  rights  of  these  respective  parties  can  be 
determined  only  by  a  hearing  had  for  that  purpose.  You  will,  there- 
fore, direct  the  local  officers  to  order  one,  of  which  all  parties  in  inter- 
est should  have  due  notice,  to  determine  whether  or  not  there  was  a 
failure  on  the  part  of  Jethro  M.  Dodds  to  comply  with  requirements  of 
the  law  under  which  his  entry  was  made,  and  whether  the  execution 
or  filing  of  his  relinquishment  was  due  to  the  attack  by  Westenhaver 
upon  the  validity  of  his  said  entry,  and  such  other  facts  as  may  be  of 
service  in  determining  the  rights  of  these  parties. 

The  decision  of  your  office  is  modified  accordingly* 


PKE-EMPTION  BNTBY— ALIBNATION-BSTOPPEL. 

MuBDOOK  V.  Ferguson. 

A  mortgage  given  in  good  faith  on  the  purchase  of  the  improyements  and  prior 
possessory  right  of  another,  and  to  secure  the  repayment  of  money  advanced  to 
pay  the  government  price  of  the  land,  does  not  defeat  the  pre-emptive  right. 

A  settler  who  definitely  declares  the  extent  of  his  settlement  claim  is  estopped  from 
subsequently  claiming  a  larger  tract  to  the  injury  of  one  who  relies  upon  such 
declaration. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  24, 1891. 

I  have  considered  the  case  of  H.  M.  Murdock  v.  0.  O.  Ferguson,  upon 
the  appeal  of  the  former  from  your  decision  holding  for  cancellation  his 
homestead  entry,  so  far  as  it  conflicts  with  the  preemption  filing  of  the 
latter  for  the  W.  i  of  SE.  i  and  fractional  8W.  i  of  NE.  i,  and  frac- 
tional 8W.  i  of  Sec.  29,  T.  16  S.,  E.  1  E.,  Los  Angeles,  California. 

The  record  in  this  case  shows  that  Ferguson  filed  declaratory  state- 
ment  for  the  land  on  the  1st  of  April,  1885 ;  that  be  made  settlement 
thereon  on  the  17th  of  February  of  that  year,  and  established  his 
actual  residence  on  the  24th  of  that  month.  On  the  10th  of  April,  1885, 
Murdock  made  homestead  entry  for  the  SE.  ^  of  the  same  section, 
which  covered  eighty  acres  of  Ferguson's  claim. 

Ferguson  gave  due  notice  by  publication  that  he  would  submit  fiual 
proof  on  the  4th  of  January,  1880,  and  Murdock  received  special  notice 
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of  the  fact,  and  appeared  at  the  time  and  place  designated,  and  pro- 
tested against  the  acceptance  of  sach  final  proof,  on  the  ground  that 
Fergnson  had  yiolated  the  law  by  mortgaging  the  land,  and  on  the  fur- 
ther groaDd  that  he  (Mnrdook)  had  a  prior  right  to  eighty  acres  of  the 
tract,  being  the  W.  i  of  the  S£.  ^  of  the  section,  nnder  his  homestead 
entry  of  April  10, 1885. 

A  hearing  followed,  at  which  Fergnson  and  his  witnesses  were  cross- 
examined,  other  witnesses  were  introdaced  by  both  parties,  and  a  decis- 
ion reached  by  the  register  and  receiver  on  the  18th  of  Jannary,  IS^^S, 
in  which  they  held  that  the  contest  of  Murdock  should  be  dismissed, 
but  that  Fergnson  should  be  required  to  furnish  additional  proof  as  to 
residence,  occupation  and  cultivation.  Upon  appeal  to  your  office,  the 
judgment  of  the  register  and  receiver  was  affirmed,  so  far  as  it  related 
to  the  dismissal  of  the  contest  of  Murdock,  and  modified  so  as  to  accept 
the  final  proof  of  Ferguson,  without  additional  evidence. 

Your  decision  was  made  on  the  20th  of  March,  1890,  and  an  appeal 
from  your  judgment,  by  Murdock,  brings  the  case  to  this  Department 
for  consideration. 

All  the  land  embraced  in  the  filing  of  Ferguson,  and  the  entry  of 
Murdock,  together  with  other  land  adjoining,  or  in  that  immediate 
vicinity,  were  possessed  or  controlled  by  Dr.  J.  O.  Stockton,  prior  to 
such  filing  and  entry,  and  he  had  made  very  valuable  improvements 
thereon,  having  previously  made  application  to  purchase  the  same  from 
the  Texas  Pacific  Railroad  Company,  and  been  granted  the  option  to 
do  so  by  the  land  commissioner  of  that  company.  The  land  was  after- 
wards restored  to  the  public  domain,  but  prior  to  that  time  Stockton 
had  contracted  to  sell  to  Murdock  eighty  acres,  being  the  E.  ^  of  the 
SB.  J  of  said  section  29,  and  to  Ferguson  the  land  embraced  in  his  sub- 
sequent filing.  Murdock  agreed  to  pay  Stockton  $200  for  the  improve- 
mente  ui)on  the  eighty  acres  contracted  to  him,  and  Ferguson  agreed  to 
pay  $2,000  for  the  improvements  upon  his  tract.  Murdock  paid  )$50 
down,  and  gave  his  note  for  $150,  which  he  has  not  yet  paid.  Ferguson 
gave  a  mortgage  to  secure  the  whole  of  the  purchase  price  of  his  tract, 
and  Dr.  Stockton  agreed  to  advance  him  $500  more,  to  enable  him  to 
make  improvements  upon  the  land,  and  to  procure  title  from  the  gov- 
ernment. 

At  the  time  Ferguson  went  upon  the  land  with  Dr.  Stockton,  on  the 
17th  of  February,  1885,  Murdock  was  occupying  the  doctor's  bouse, 
upon  the  Ferguson  tract,  but  at  once  proceeded  to  erect  a  house  on  his 
own  land,  and  removed  from  the  doctor's  to  his  own  house  on  the  24th 
of  that  month.  According  to  the  evidence  of  Stockton  and  Ferguson, 
Murdock  at  that  time  pointed  out  to  Ferguson  the  line  between  his 
eighty  acres,  and  Stockton's  other  land,  and  stated  that  he  had  no  claim 
to  any  land,  except  that  purchased  by  him  of  the  doctor.  N.  H.  Conk  lin, 
who  was  Stockton's  agent  for  the  management  of  his  property,  testified 
that  Murdock  made  similar  statements  to  him  on  several  occasions, 
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upon  being  inquired  of  as  to  tbe  truth  of  the  rumor  that  he  intended  to 
^^jump"  a  portion  of  the  doctor's  land.  Murdock  denied  having  made 
these  statements  to  either  of  the  witnesses,  and  stated  that  be  did  not 
intend  to  pay  the  note  which  he  gave  Stockton,  as  he  did  not  think  the 
doctor  had  any  interest  in  the  land  which  he  could  transfer. 

I  deem  it  unnecessary  to  recount  the  improvements  which  Stockton 
bad  made  upon  the  land  sold  by  him  to  Murdock  and  Ferguson.  They 
consisted  of  a  house,  barn,  and  windmill,  the  clearing  and  cultivation 
of  a  large  portion  of  the  land,  and  the  planting  of  orchards  and  vine- 
yards, and  were  fully  worth,  in  the  case  of  Murdock,  the  $200  which 
he  agreed  to  give,  and  the  $2,000  which  Ferguson  promised  to  ])ay. 

In  the  case  of  Larson  v.  Weisbecker  (1  L.  D.,  409)  which  has  been 
repeatedly  cited  and  approved  in  nearly  every  volume  of  departmental 
decisions  from  that  time  to  the  present  day,  it  was  held  that  '^A  mort- 
gage given  by  a  pre-emptor  as  security  for  money  loaned  him  with  which 
to  pay  the  government  price  for  the  land  filed  upon  is  not  an  alienation 
of  the  land,  nor  is  it  such  an  agreement  as  is  prohibited  by  2262  Bev. 
Stat."  The  principle  is  the  same  in  that  case  and  the  case  at  bar,  and 
it  can  not  therefore  be  held  that  Ferguson  violated  the  law  by  giving 
Stockton  the  $2,000  mortgage. 

There  is  certainly  nothing  in  the  case  tending  to  show  what  the  at- 
torney for  Murdock,  in  his  notice  of  appeal,  asks  me  to  find,  viz :  ^^That 
the  attemi)ted  entry  of  Ferguson  was  fraudulent,  and  that  it  was  a 
scheme  concocted  between  Stockton  and  Ferguson  whereby  the  former 
should  ultimately  obtain  title  to  the  land,  and  that  the  mortgage  given 
by  Ferguson  to  Stockton  was  given  for  the  purpose  of  securing  that 
end."  Both  Stockton  and  Ferguson  swear  positively  that  such  is  not 
the  case,  and  no  one  testifies  differently,  or  attempts  to  impeach  theii 
evidence. 

The  preponderance  of  evidence  in  the  case  is  to  the  effect  that,  at 
the  time  Ferguson  made  his  purchase  of  Stockton,  and  established  his 
residence  upon  the  land,  Murdock  did  not  lay  claim  to  any  of  the  land 
included  in  Ferguson's  filing,  if  he  made  the  statements  to  them, 
which  are  sworn  to  by  Stockton,  Ferguson  and  Oonklin,  that  he  had  no 
claim  to  any  land  except  the  eighty  acres  he  bought  of  Stockton,  he  is 
estopped  from  afterwards  asserting  to  the  contrary.  According  to  the 
evidence  of  these  witnesses,  there  was  at  that  time  an  agreed  statement 
of  facts,  and  the  case  of  Tyler  v.  Duncan  et  al.  (2  L.  D.,  571)  held  that 
^<An  agreed  statement  of  facts  precludes  a  contradiction  or  variation 
of  such  statements." 

I  deem  it  unnecessary  to  further  discuss  this  case.  I  have  considered 
it  carefully,  have  read  the  evidence  produced  upon  the  trial,  the  errors 
alleged  to  have  been  committed  by  your  decision,  the  points,  arguments 
and  briefs  of  counsel  upon  this  appeal,  and  am  of  the  opinion  that  tbe 
conclusions  reached  by  you  were  correct. 

The  decision  appealed  from  is  therefore  affirmed. 
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BAILBOAD  GRANT-INDEMmTT  SELECTIOK. 
NOBTHEBN  PAGIFIO  B.  K.  GO.  V.  BASS. 

The  mere  fftot  that  a  tract  is  withia  the  geographical  limito  of  another  grant  will  not 
defeat  the  right  to  select  the  same  as  indemalty,  if  it  is  otherwise  snbject  to 
selection. 

The  Northern  Paoifto  company  mast  exhaost  the  lands  in  the  first  indemnity  belt 
before  it  can  obtain  title  to  lands  in  the  second,  bat  this  does  not  prevent  selec- 
tions in  the  second  belt,  on  proper  basis,  pending  final  a4Jn8tment  of  the  grant 
within  the  primary  limits  and  first  indemnity  belt. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office,  August  24, 1891. 

I  have  coDsidered  the  case  of  thel^orthem  Pacific  Bailroad  Company 
V.  Thomas  J.  Bass,  as  presented  by  the  appeal  of  the  former  from  the 
decision  of  yonr  ofiSce  dated  March  2, 1887^  rejecting  its  application  to 
select  the  N.  E.  i  of  Sec.  13,  T.  127  N.,  B.  33  W.,  Saint  Cloud,  Minne- 
sota. 

The  record  shows  that  said  tract  is  within  the  granted  limits  of  the 
St.  Paul,  Minneapolis  and  Manitoba  Bailway  Company,  formerly  the 
St.  Vincent  extension  of  the  St  Paul  and  Pacific  Bailroad  Company, 
under  the  grant  by  acts  of  Congress  approved  March  3, 1857  (11  Stat., 
195);  and  March  3, 1865  (13  Stat.,  526) ;  and  also  within  the  indemnity 
limits  of  the  grant  to  the  Northern  Pacific  liailroad  Company. 

It  appears  that  John  H.  Morris  made  homestead  entry  for  said  tract 
on  the  10th  day  of  January,  1871,  which  was  canceled  February  28, 1879. 

The  rights  of  the  Manitoba  Company  under  its  grant  became  effective 
December  19,  1871.  The  withdrawal  in  favor  of  the  Northern  Pacific 
Bailroad  Company  was  ordered  by  your  office  on  the  26th  day  of  Decem- 
ber, 1871,  and  was  received  at  the  local  office  on  January  6, 1872. 

On  the  7th  day  of  November,  1883,  the  Northern  Pacific  Bailroad 
Company  made  application  to  select  indemnity,  and  included  in  its  list 
of  selections  the  tract  in  question;  said  list  of  selections  was  rejected 
by  the  local  officers,  and  the  company  appealed  to  your  office,  where  it 
is  still  pending. 

On  June  25,  188i,  Thomas  J.  Bass  was  allowed  to  make  homestead 
entry  for  the  tract,  and  on  December  14,  1886,  made  final  proof  and 
payment,  upon  which  final  certificate  was  issued. 

On  the  2d  day  of  March,  1887,  your  office  held  that : 

It  has  often  been  held  by  this  office  that  one  company  cannot  go  into  the  granted 
limits  of  the  other  to  seek  indemnity.  ...  A  rule  has  also  heretofore  been  made 
by  this  office  that  the  Northern  Pacific  Railroad  Company  has  no  authority  to  select 
lands  in  the  forty  mile  limits  nntil  it  shall  be  positively  ascertained  that  the  quantity 
of  lands  in  the  twenty  and  thirty  mile  limits  is  insnfficieut  to  make  up  the  full 
complement  of  its  grant.  When  the  Northern  Pacific  Company's  application  to  select 
the  land  in  controversy  was  presented  it  was  not  known  (and  is  not  now)  whether 
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the  grant  in  Minnesota  ooald  or  coald  not  be  satisfied  from  the  lands  within  the  pri- 
mary and  first  indemnity  limits.  ...  It  is  held  that  neither  of  the  railroads 
named  has,  or  can  aoqaire,  any  legal  claim  to  the  land  in  controversy  by  yirtne  of 
the  grants  in  aid  of  the  construction  of  their  lines. 

The  Northern  Pacific  Bailroad  Oompany  appeals. 
The  appellant  assigns  errors  as  follows : 

1.  Error  to  rale  that  the  Northern  Pacific  Railroad  Company  cannot  select  lands 
for  indemnity  within  the  geographical  limits  of  the  grant  to  another  road. 

2.  Error  to  rule  that  the  selection  of  the  company  was  premature. 

3.  Error  not  to  admit  said  selection,  and  not  to  reject  the  entry  of  Bass. 

The  homeHtead  entry  of  Morris  served  to  except  the  land  from  the 
operation  of  the  grant  to  the  Manitoba  Company,  and  also  from  the 
withdrawal  in  favor  of  the  Northern  Pacific  Company,  becanse  it  was 
a  subsisting  j^rimafaeie  valid  entry  at  the  dates  when  the  rights  of  the 
respective  roads  attached  nnder  the  grant  and  withdrawal;  but  Mor- 
ris' entry  was  canceled  by  yonr  office  on  the  28th  day  of  February, 
1879,  and,  so  far  as  the  record  before  me  shows,  the  tract  in  question 
then  became  vacant  public  land,  and  if  it  shall  finally  be  determined 
that  the  selection  of  the  Northern  Pacific  Bailroad  Company  was  prop- 
erly made,  then  the  mere  fact  that  the  tract  is  within  the  geographical 
limits  of  the  grant  to  the  Manitoba  Company,  will  not  defeat  the  right 
of  the  Northern  Pacific  Company  to  it  as  indemnity.  Allers  v.  North- 
em  Pacific  B.  B.  Co.,  et  al.^  (9  L.  D.,  452.)  Northern  Pacific  B.  B.  Co. 
IJ.  Moling  (11  L.  D.,  138.) 

The  case  of  the  I^orthern  Pacific  Bailroad  Company  v.  Halvorson  (10 
L.  D.,  15),  was  similar  to  the  case  at  bar,  and  in  that  case  it  was  said : 

If  the  laad  selected  is  of  the  right  kind  and  character,  there  seems  to  be  no  good 
reason  why  the  company  should  not  be  allowed  to  select  the  same,  upon  a  proper 

prima f<icie  basis  beiog  shown While  it  is  true  that  the  company  most 

exhaust  the  lands  in  the  first  indemnity  before  it  can  obtain  title  to  lands  in  the  sec- 
ond indemnity  belt,  it  by  no  means  follows  that  it  cannot  select  lands,  designating  a 
proper  basis  therefor,  until  the  final  adjustment  of  the  grant. 

The  homestead  entry  of  Bass  was  improperly  allowed  while  the  ap- 
peal of  the  Northern  Pacific  Bailroad  Company  was  pending  before 
your  office  from  the  decision  of  the  local  officers  rejecting  its  list  of 
selections;  it  is  accordingly  suspended  until  the  final  disposition  of  the 
company's  appeal. 

If,  upon  the  final  adjustment  of  the  railroad  grant  in  the  State  of 
Minnesota,  it  shall  appear  that  said  company  is  entitled  to  said  tract, 
the  selection  will  be  approved  and  the  entry  of  Bass  canceled. 

The  decision  appealed  firom  is  modified  accordingly* 
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nNAL  PBOOF  PBOCEEBINGS-PBOTE9T-HSABINO. 

BUBKHOLDEB  V.  SWEBT. 

A  protestant  ftgaiast  final  proof  is  under  no  obligation  to  sobmit  testimony  before  the 
officer  designated  to  take  snch  proof,  in  the  absence  of  an  order  therefor  under 
rule  35  of  practice. 

When  the  reeord  in  such  a  case  comes  before  the  local  officers  they  should  order  a 
hearing  on  the  protest,  at  such  time  and  place  as  may  seem  best  in  their  dis- 
cretion. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  August  25, 1891. 

I  hare  coDsidered  the  case  of  L.  M.  Barkholder  v.  Othello  J.  Sweet, 
upon  the  appeal  of  the  former  from  your  decision,  accepting  the  final 
proof  of  the  latter  for  the  NE  |  of  Sec.  34,  T.  115  N.,  B.  81  W.,  Hnron 
land  district,  Dakota. 

Sweet  filed  declaratory  statement  for  the  land  on  the  24th  of  May, 
1886,  alleging  settlement  on  the  10th  of  that  month.  On  the  12th  of 
Angost,  1887,  he  gave  notice  by  publication  that  he  would  make  fiual 
proof  before  the  judge  of  the  district  court  of  Sully  county,  or  in  his 
absence  before  the  clerk  of  said  county,  at  Onida,  Dakota,  on  the  18th 
of  October,  1887. 

At  that  time  Burkholder  appeared  and  filed  a  paper  which  was  en- 
titled <^  Lorenzo  M.  Burkholder,  adverse  claimant,  v.  Othello  J.  Sweet, 
final  proof  claimant."  The  paper  stated  that  he  was  the  identical  per- 
son who  had  filed  soldier's  declaratory  statement  for  the  same  tract, 
and  demanded  the  right  to  cross  examine  the  witnesnes  of  Sweet,  and 
to  introduce  testimony  of  his  own.  The  paper  was  signed  by  him,  with 
the  words  ''  adverse  claimant"  added.  At  the  same  time  he  made  and 
filed  an  affidavit,  stating  that  he  was  an  adverse  claimant  for  the  land 
and  that  he  had  two  witnesses  whose  attendance  could  not  be  procured 
at  that  time,  by  whom  he  could  prove  that  Sweet  removed  from  the 
land  on  the  18th  of  July,  1887,  to  Fort  Sully,  where  he  was  engaged  in 
keeping  a  restaurant  and  boarding  house,  and  that  he  had  abandoned 
the  land,  and  he  asked  that  the  cause  be  continued  for  sixty  days,  to 
enable  him  to  procure  the  attendance  of  his  witnesses,  and  make  such 
proof. 

The  record  contains  no  ruling  on  this  motion,  but  Sweet  made  bis 
proof,  and  he  and  his  witnesses  were  cross-examined  by  Burkholder, 
who  was  also  sworn  in  his  own  behalf.  The  proofs  and  proceedings 
were  certified  to  the  register  and  receiver,  and  on  the  18th  of  Novem- 
ber, 1887,  they  rendered  a  decision,  recommending  that  the  final  proof 
of  Sweet  be  accepted,  and  that  the  protest  of  Burkholder,  <<  if  it  can  be 
considered  that  there  is  any  proper  legal  protest,"  be  dismissed. 

Upon  appeal  to  your  office  the  judgment  of  the  register  and  receiver 
was  affirmed,  on  the  2d  of  November,  1889.    On  the  12th  of  February, 
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1890,  yoa  denied  the  plaintiff's  motion  for  a  review  of  yonr  decision, 
and  on  the  lOtb  of  May,  1890,  yon  also  refused  to  reconsider  the  case, 
upon  his  petition.  From  these  several  decisions  of  yoor  office,  the 
plaintiff  appeals  to  this  Department. 

Prior  to  the  time  when  S  weet  made  his  final  proof,  Barkholder  had 
filed  his  soldier^s  declaratory  statement  for  the  land,  and  within  the 
time  allowed  by  law  after  making  such  filing,  he  made  homestead  entry 
for  the  same.  He  was  therefore  an  ^'adverse  claimant,"  when  he  ob- 
jected to  the  acceptance  of  Sweet's  proof. 

The  register  and  receiver,  and  your  office,  while  treating  the  papers 
filed  by  Bur  khokler  at  the  time  the  proof  was  offered,  as  a  protest, 
afterwards  question  the  regularity  and  formality  of  such  protest. 
Without  determining  the  question  of  their  formality,  it  is  certain  that 
the  papers  filed  were  sn  fficieut  to  make  it  evident  to  Sweet,  and  to  the 
officer  before  whom  the  proof  was  to  be  made,  that  Burkholder  objected 
to  the  acceptance  of  the  same,  as  an  adverse  claimant. 

In  his  motion  for  a  review,  and  his  petition  for  a  reconsideration  of 
your  decision  of  November  2, 1889,  Burkholder  only  asked  for  a  hear- 
ing before  the  register  and  receiver,  or  some  officer  designated  by  them 
to  take  the  testim  ony,  under  Bnle  35,  at  which  he  might  establish,  or 
attempt  to  establish  the  allegations  contained  in  his  affidavit  of  pro- 
test, viz :  that  he  had  a  prior  right  to  the  land,  and  that  Sweet  had 
abandoned  the  same. 

The  rule  governing  case  s  of  this  character  was  clearly  stated  in  the 

case  of  Martens  en  v.  McCaffrey  (7  L.  D.,315),  where  it  was  held  that — 

Aa  adverse  claimaat,  who  appears  ia  fiual  proof  proceedings  before  a  clerk  of  ooart 
and  objects  to  the  sabmission  of  said  proof,  is  not  required  to  submit  his  testimony 
before  said  officer^  in  the  absence  of  an  order  under  rule  35  of  practice  authorizing 
such  action. 

In  the  case  of  Hoover  v.  Lawton  (9  L.  D.,  273)  the  rale  is  still  more 
fully  stated,  as  follows : 

In  the  absence  of  an  order  under  rule  35  of  practice,  a  protestant,  in  final  proof 
proceedings,  who  appears  as  an  adverse  claimanti  Is  under  no  obligations  to  submit 
his  testimony  at  the  time  and  place,  and  before  the  officer,  designated  for  taking  the 
final  proof. 

Where  an  adverse  claimant  enters  protest  against  the  submission  of  final  proof,  it 
is  the  duty  of  the  local  officers  to  order  a  hearing  at  such  time  and  place,  and  before 
such  officer  as  they  in  their  discretion,  may  determine. 

Under  these  decisions,  it  seems  to  me  that  all  that  Burkholder  asked 
for  in  the  first  instance,  all  that  he  sought  to  obtain  by  his  appeal  from 
the  judgment  of  the  register  and  receiver,  in  his  motion  for  a  review  of 
your  tirst  decision,  in  his  petition  for  a  reconsideration  of  the  same, 
and  in  his  appeal  to  this  Department,  it  was  the  duty  of  the  local  ofii* 
cers  to  grant  him,  as  a  matter  of  course.  He  was  not  obliged  to  sab* 
mit  his  testimony  before  the  officer  taking  the  final  proof  without  an 
order  under  rule  35 ;  neither  was  he  obi  iged  to  make  a  case  for  a  con* 
tinuance,  under  rule  20  of  practice. 
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The  departmeDt  is  disposed  to  give  each  party  asserting  a  right  to 
the  land  a  fall  and  fair  opportunity  to  establish  priority  of  right,  which 
seems  to  me  haH  been  denied  in  this  case,  hence  I  think  the  hearing 
for  which  Burkholder  has  prayed  with  such  persistency  should  be 
granted  him,  as  an  adverse  claimant,  and  you  will  therefore  direct  the 
local  officers  to  order  the  same,  giving  the  parties  in  interest  due  notice 
thereof,  at  which  the  respective  claims  of  the  parties  to  this  land  may 
be  fully  investigated,  and  their  rights  determined. 

The  decisions  appealed  from,  being  those  of  your  office  of  November 
2j  1880  and  of  February  12,  and  May  10, 1890,  are  accordingly  reversed. 


HOMESTEAD  ENTBT— PBELIMINABT  AFFIDAVIT. 

ABTHT7B  P.  Toombs. 

A  specific  right  of  entry  accorded  by  departmental  decision  mnst  be  exercised  within 
the  period  designated,  nnless  some  good  reason  for  delay  is  shown. 

The  provisions  of  the  Beyised  Statutes  relative  to  the  qnalifications  of  homestead 
entrymen,  and  the  requirements  preliminary  to  making  entry,  are  not  repealed 
by  the  act  of  March  2, 1889,  except  as  therein  explicitly  stated. 

The  preliminary  affidavit  required  of  a  homestead  entryman  should  be  executed 
within  a  period  reasonably  approximate  to  the  date  of  the  application. 

First  Assistant  Secretary  Chandler  to  the  Cammissianer  of  the  Oenerat 

Land  Office^  August  25^  1891. 

On  February  8, 1890  (10  L.  D.,  192),  the  Department  rendered  a  de- 
cision that  Artbnr  P.  Toombs  had  the  right  to  make  a  second  home- 
stead entry  ander  the  act  of  March  2, 1889 — the  specific  tract  in  con- 
troversy being  the  8B.i  of  8ea  18,  T.  31  8.,  B.  28  W.,  Garden  City 
land  district,  Elansas. 

On  March  22, 1890,  the  local  officers  notified  Toombs  of  the  substance 
of  said  decision. 

On  May  16, 1890,  he  presented  an  application  to  enter  the  land,  which 
the  local  officers  rejected,  <^for  the  reason  that  he  does  not  present 
homestead  affidavit,  as  required  by  law,  and  no  fees  being  tendered.-^ 

On  June  3,  be  transmitted  the  fee  and  commissions— fourteen  dol- 
lars— which  were  returned  to  him  the  same  day,  for  the  reason  that 
more  than  thirty  days  (allowed  in  your  letter)  had  elapsed  after  receiv- 
ing notice  before  he  appl  ied  to  enter ;  and  because  ^^  the  original  affi- 
davit and  application  did  not  accompany  the  same,  or  are  sworn  to 
before  the  proper  officer." 

From  this  action  he  appealed  to  your  office,  which,  on  July  5,  1890, 
in  substance  affirmed  the  action  of  the  local  officers — adding  the  further 
reasons  that  he  could  not  execute  in  Oolorailo  the  affidavit  required  in 
connection  with  a  homestead  entry  m  Kansas,  and  that  the  affidavit 
used  in  his  former  entry  be  accepted  as  sufficient  under  his  present  ap- 
plication. 


206  DECISIONS   RELATING  TO   THE   PUBLIC  LANDS. 

Toombs  appeals  to  the  Departmeut,  alleging  that  your  decision 
erred — 

(1)  In  holding  that  Toombs  failed  to  present  his  application  to  entei  said  land 
within  a  reasonable  time  after  receiving  notice  of  his  right  to  do  so. 

Having  been  notified  that  thirty  days  from  receipt  of  notice  wonld  be 
allowed  him  in  which  to  make  entry,  his  failure  to  do  so  woald  deprive 
him  of  that  right,  unless  some  good  reason  for  the  delay  were  shown* 
No  reason  is  offered. 

(2)  In  rejecting  his  application  because  the  same  is  not  made  upon  blanks  fur- 
nished for  the  use  of  parties  making  original  homestead  entries. 

Upon  a  careful  reading  of  your  decision  I  fail  to  find  that  it  gives 
the  above  as  a  reason  for  rejecting  the  application. 

(3)  In  holding  that  the  affidavit  presented  by  Toombs  does  not  show  his  qualifica- 
tions to  make  such  entry  under  the  provisions  of  said  act  of  March  2,  1889. 

(4)  In  holding  that  the  act  of  March  2,  1889,  requires  applicants  to  personally  ap- 
pear before  the  register  and  receiver. 

The  provisions  of  the  Bevised  Statutes  relative  to  the  qualifications 
of  homestead  entrymen,  and  the  requirements  preliminary  to  making 
entry,  are  not  repealed  by  the  act  of  March  2, 1889,  except  as  therein 
explicitly  stated.  ^^  Repeal  by  implication  is  not  favored ;  but  any  con* 
struction  involving  it  is  to  be  rejected  in  favor  of  any  other  which  the 
language  will  rationally  bear"  (Maxwell  on  Interpretation  of  Statutes, 
page  134).  <'  The  governing  principle  in  all  these  cases  is,  to  construe 
the  acts,  if  possible,  as  reconcilable  and  capable  of  co-existence"  (lb., 
136). 

Toombs'  affidavit,  accompanying  his  application  dated  March  29, — 
presented  May  16 — 1890,  was  not  made  before  the  register  and  receiver 
of  the  district  in  which  the  land  is  situated ;  it  does  nor  assert  that  the 
entry  is  made  for  his  own  exclusive  use  and  benefit ;  nor  that  it  is  for 
the  purpose  of  actual  settlement  and  cultivation  by  himself— all  of 
which  are  required  by  section  2290  of  the  Bevised  Statutes,  and  these 
requirements  are  not  repealed  by  the  act  of  March  2, 1889.  For  this 
reason,  therefore,  the  application  was  properly  rejected. 

(5)  In  holding  that  the  affidavits  executed  in  the  former  entry  cannot  he  applied 
and  made  nse  of  in  the  present  application. 

^<The  former  entry"  was  made  August  9,  1884.  The  statements 
therein  made,if  trueat  that  time,  as  to  his  qualifications  and  intentions, 
may  be  far  from  true  at  the  date  of  his  application  on  May  16, 1890.  In 
the  case  of  George  H.  Morey  (10  L.  D.,  325),  the  preliminary  affidavit 
was  held  to  be  insufficient  after  the  lapse  of  two  months  and  ten  days 
from  the  date  of  its  execution.  In  the  case  at  bar  nearly  six  years  had 
elapsed. 

Your  decision  is  afllrmed. 
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DESEBT  I4AND  ENTBT— INSPECTION  OV  liAND. 

Thomas  v.  Blaib. 

The  initial  aet  in  eetablisbing  a  desert  land  claim  is  the  payment  of  twenty-five  cents 
per  acre,  and  prior  thereto  no  rights  can  be  aoqalred  ander  the  act  of  1877. 

A  personal  inspection  of  a  tract,  preliminary  to  making  application  therefor  under 
the  desert  land  act,  confers  no  priority  as  against  other  applicants  or  settlers. 

First  Assistant  Beeretary  Chandler  to  the  Oammissianer  of  the  General 

Land  Office,  August  26,  1891. 

This  is  an  appeal  by  Addle  Thomas  from  yoor  office  decision  of  Febru- 
ery  12, 1890,  in  the  case  of  said  Thomas  v.  George  W.  Blair,  involving 
the  SW.  i  of  Sec  4,  T.  22  N.,  R.  20  B.,  North  Yakima,  Washington. 

The  records  show  that  on  March  24, 1884,  Thomas,  under  the  provi- 
sions of  the  desert  land  law,  act  of  March  3, 1877  (19  Stat.,  377),  filed  her 
declaration  of  intention  to  reclaim  said  tract  ]  that  the  towuship  plat 
was  filed  February  23, 1885;  that  May  18, 1885,  Blair  filed  preemption 
declaratory  statement,  alleging  settlement  on  the  land  September  17, 
1883 ;  that  August  16, 1886,  Thomas  submitted,  before  the  clerk  of  the 
district  court,  at  Ellensburg,  proof  showing  reclamation  of  the  land; 
that  August  23, 1886,  Blair  made,  before  the  same  official,  pre-emption 
proof,  showing  improvements  valued  at  $500,  consisting  chiefly  of  a 
house,  stable  and  twenty  five  acres  cultivated,  and  continuous  residence 
by  himself  and  family  from  October  17, 1883;  that  upon  receipt  of  these 
proofis,  the  local  officers  ordered  a  hearing,  which  was  had  before  the 
said  clerk  at  Ellensburg,  November  27, 1887,  when  the  parties  appeared 
with  counsel;  that  the  record  of  said  hearing  being  transmitted  for  in- 
structions, your  office,  by  letter  dated  February  27, 1888,  returned  the 
testimony  to  the  local  office,  and  directed  a  decision  by  the  register  and 
receiver  upon  the  merits,  who,  upon  considering  the  evidence,  recom- 
mended the  acceptance  of  Blair's  proof  and  the  rejection  of  Thomas'. 
The  latter  appealed  from  this  judgment  to  your  office,  where  said  deci- 
sion was  affirmed  and  his  entry  was  held  *^  subject  to  final  payment  and 
cash  entry  of  said  Blair." 

It  appears  from  the  testimony  that  Thomas,  with  her  husband,  per- 
sonally examined  the  land  for  entry,  October  15, 1883 ;  that  she  then 
proceeded  to  the  local  office,  about  a  hundred  miles  distant,  where 
October  23,1883,  she  paid  $40  to  the  receiver,  who,  in  the  absence  of 
the  register,  gave  her,  in  lieu  of  the  regular  certificate,  a  memorandum 
showing  the  '^payment  of  twenty-five  cents  per  acre  on  160  acres 
desert  land ; "  that  the  local  officers  subsequently  issued  her  regular 
certificate,  dated  March  14, 1884,  showing  her  said  filing ;  that  there- 
after until  about  July  1886,  when  she  had  some  small  ditches  plowed 
thereon,  she  did  nothing  towards  reclaiming  the  laud;  that  Blair  made 
settlement  on  the  tract  October  16, 1883,  by  hauling  logs  thereon,  aud 
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that  he  has  since  lived  there  with  his  family,  and  made  improvements 
to  the  value  of  one  thousand  dollars. 

.  It  is  nrged  by  counsel  for  the  appellant  that  having,  in  pursuance  of 
<<the  regulations  under  the  desert  land  act,"  personally  inspected  the 
land  prior  to  Blair's  settlement  thereon,  Thomas  acquired  apriority  of 
right,  and  consequently  upon  making  proof,  her  rights  attached  by 
relation  as  of  the  date  of  said  inspection.  - 

I  am  not  favorably  impressed  with  this  view  of  the  case. 

By  the  act  of  March  3, 1877,  9upra^  the  desert  land  applicant  is  per- 
mitted <<  upon  payment  of  twenty-five  cents  per  acre"  to  file  a  declara- 
tion of  intention  to  reclaim  the  land  he  seeks  to  enter  by  conducting 
water  thereon  within  three  years,  and  is  entitled  to  patent  therefor 
upon  satisfactory  proof  of  such  reclamation. 

Thus  it  appears  that  the  initial  act  in  establishing  a  desert  land  claim 
is  the  payment  of  twenty-five  cents  per  acre,  and  that  prior  thereto  no 
rights  can  be  acquired  under  the  act  of  1877,  supra.  That  the  appli- 
cant is  required  by  the  Land  Department  to  examine  the  land  before 
declaring  his  intention  to  reclaim  the  same  is  manifestly  a  regulation 
made  of  abundant  caution,  to  the  end  that  be  may  be  better  fitted  to 
make  the  required  affidavit  as  to  the  land's  desert  character,  and  the 
local  officers  consequently  better  informed  as  to  the  merits  of  his  appli- 
cation. 

Within  the  scope  of  a  statute  a  regulation  by  the  Department  un- 
doubtedly has  the  force  of  law,  but  such  regulation  can  neither  add  to 
nor  take  from  the  statutory  provisions. 

Blaii's  settlement  was  admittedly  made  before  Thomas'  said  prelim- 
inary payment,  and  being  followed,  as  shown  by  his  proof,  by  contin- 
uous residence  and  substantial  improvements,  gives  to  him  the  better 
right  to  tbe  land.  It  is  urged,  however,  that  Blair's  settlement  is  in 
bad  faith,  because  made  with  knowledge  of  Thomas'  intention  to  file 
her  said  declaration  of  intention  to  reclaim. 

It  is  not  satisfactorily  shown  that  Blair  at  the  time  of  his  settlement 
knew  that  Thomas  intended  to  claim  the  land.  It  is,  however,  imma. 
terial  if  he  did.  Blair  having  acquired  the  prior  right,  the  question  of 
his  good  faith  goes  only  to  his  compliance  with  the  pre-emption  la Wj 
and  is  between  himself  and  the  government. 

Blair's  compliance  with  the  law  in  tbe  matter  of  residence  and  im- 
provement being  unquestioned,  his  proof,  if  in  other  respects  regular, 
will  be  accepted,  and  that  of  Thomas  rejected. 

The  judgment  of  your  office  is  accordingly  affirmed. 

This  disposition  of  the  case  renders  it  unnecessary  for  me  to  con- 
sider the  proof  submitted  by  Thomas.  I  deem  it  proper  to  add,  how- 
ever, that  the  evidence  tends  to  impeach  the  sufficiency  thereof^ 
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PBB-EMPTION- FILING— SETTLEMENT  BIGHTS. 

Dutches  v.  Tillinghast. 

The  settlement  right  of  apre-emptor  who  fails  to  file  declaratory  statement  within 
the  statutory  period,  cannot  be  asserted  as  against  the  intervening  adverse  claim 
of  a  homesteader,  who  has  duly  complied  with  the  law. 

No  rights  are  acquired  under  the  pre-emption  law  by  a  settlement  e£feoted  through 
forcible  intrusion. 

First  Assistant  Secretary  Chandler  to  the  Oanimissioner  of  the  General 

Land  Office^  August  26, 1891. 

I  have  ezamioed  the  record  in  the  appeal  of  Joha  B.  Tilliughast  from 
yonr  decision  of  March  27,  1890,  holdingfor  canct  llation  his  homestead 
entry  for  lots  1  and  2  and  the  S.  }  of  the  NE.  ^,  Sec.  1,  T.  21  K,  S.  18 
W,,  Neligli,  Nebraska,  made  June  10, 1886. 

September  8, 1886,  Eobert  Dutcher  filed  his  pre-emption  declaratory 
statement  for  the  same  tract,  in  which  he  alleged  settlement  June  2  of 
the  same  year. 

June  24, 1887,  Tillinghast  applied  to  the  local  office  for  a  hearing  to 
determine  his  rights  as  against  the  claim  of  Dutcher.  His  application 
was  denied  by  the  register  and  receiver.  He  appealed,  and  by  letter 
of  Febraary  6, 1888,  your  office  directed  a  heariug,  which  was  had  in 
March  following,  and  upon  which  the  local  officers  held  in  favor  of 
Dutcher  and  recommended  the  cancellation  of  Tillinghast's  entry. 

On  appeal  you  affirmed  their  action,  and  Tillinghast  now  further  pros- 
ecutes his  appeal  to  this  Department. 

The  material  facts  are  correctly  stated  in  your  decision,  but  I  am 
unable  to  concur  in  your  conclusion. 

The  record  shows  that  Dutcher  did  not  make  his  claim  of  record 
until  six  days  after  expiration  of  the  time  allowed  by  law.  His  settle- 
ment was  made  June  2,  and  his  filing  September  8.  The  entry  of 
Tillinghast  having  been  made  June  10,  became,  on  September  3,  the 
only  valid  claim  to  the  land,  and  the  filing  of  Dutcher  on  September  8, 
following,  in  which  he  alleged  settlement  as  of  June  2,  did  not  estab- 
lish a  legal  adverse  claim  as  against  the  entry  of  Tillinghast,  because 
whatever  rights  he  may  have  established  by  his  settlement  expired 
September  2.  When  he  took  possession  of  the  partly  constructed 
house  of  Tillinghast,  about  September  16, 1886,  he  was  a  trespasser. 

His  settlement  could  avail  him  nothing,  for,  in  the  face  of  an  adverse 
claimant  of  record,  he  had  allowed  three  months  to  pass  without  mak- 
ing his  claim  of  record.  He  can  gain  nothing  by  his  filing  if  it  was 
made  in  the  face  of  a  homestead  entry,  which  segregated  the  land,  and 
he  did  not  allege  settlement  within  three  months  of  the  date  of  his  fil- 
ing. His  claim  of  record,  then,  in  no  manner  interfered  with  the  rights 
of  Tillinghast,  which  could  only  be  questioned  by  him  under  an  affida- 
vit of  contest,  alleging  some  default  or  noncompliance  with  law  on  his 
2565— VOL  13 14 
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part.  He  did  not  do  this,  bat  chose  rather  to  take  forcible  possession 
of  the  house  of  a  bona  fide  entryman,  moved  his  household  effects  into 
it,  and  denied  him  admittance  thereto,  and  has  ever  since  been  in  the 
possession  and  occupancy  of  the  same,  and  the  land  covered  by  the  en- 
try, to  the  exclusion  of  Tillinghast,  notwithstanding  he  had  no  shadow 
of  right  when  he  so  invaded  the  premises. 

Your  decision  admits  these  facts,  but  because  Tillinghast  did  not, 
subsequent  to  his  being  dispossessed  by  Dutcber  and  within  six  months 
after  his  entry  proceed  to  erect  another  house  and  re-establish  his  resi- 
dence on  the  land,  and  holds  that  he  has  lost  his  rights,  and  that  his 
entry,  made  in  good  faith,  should  be  canceled. 

This,  in  my  judgment,  would  be  to  reward  a  trespasser  at  the  expense 
of  a  bona  fide  claimant.  It  is,  in  effect,  saying  to  Dutcher  that,  although 
you  forcibly  moved  into  the  house  of  Tillinghast  and  took  possession 
of  his  claim  when  you  had  no  right  in  law  or  equity  to  do  so  and  have 
usurped  and  ^^  forbidden  him  going  on  the  premises,"  yet,  inasmuch  as 
you  have  held  possession  thereof  for  more  than  six  months,  and  he  has 
not  in  the  meantime  built  another  house  on  the  land,  you  have  thereby 
established  a  priority  of  right  over  him,  and  may  hold  the  property 
thus  acquired. 

In  other  words,  although  Tillinghast  had  the  undoubted  right  to  the 
land  when  he  was  summarily  and  unlawfully  evicted  therefrom  by 
Dutcher,  yet,  because  he  chose  to  resort  to  the  department  for  the  main- 
tenance of  his  rights,  he  shall  not  be  upheld. 

This  department  has  held  in  several  cases  that  a  settlement  estab- 
ished  by  forcibly  entering  the  house  of  another  claimant  confers  no 
rights  upon  the  settler,  even  though  such  other  claimant  may  be  in  de- 
fault as  to  some  of  the  requirements  of  the  law.  Surely,  when  the 
claimant  is  in  full  compliance  with  the  law,  such  a  settlement  ought  not 
to  defeat  his  claim  nor  confer  superior  rights  upon  the  settler  so  forci- 
bly intruding. 

8acb  an  intrnsion,  though  made  ander  pretenoe  of  pre-Diupting  the  Und,  is  bat  a 
naked,  unlawful  trespass,  and  can  not  initiate  a  right  of  pre-emption.  Atherton  v. 
Fowler,  96  U.  8.,  513. 

Entertaining  this  view  of  the  case,  it  is  not  necessary  to  consider 
whether  or  not  the  words  and  actions  of  Dutcher  were  suffii^ient  to  raise 
a  well  grounded  fear  ni)on  the  part  of  Tillinghast  that  he  would  be  in 
danger  of  life  or  limb,  in  the  event  he  undertook  to  re-assert  his  rights 
by  establishing  another  residence  on  the  land. 

Butcher's  settlement  so  as  aforesaid  made,  can  not  receive  the  sanc- 
tion of  this  Department,  and  does  not  therefore  stand  in  the  way  of 
Tillingbast's  entry,  which  ^iU  be  allowed  to  stand,  subject  to  his  mak- 
ing final  proof. 

The  decision  of  your  office  is  accordingly  reverseda 
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RESIDENCE- APPEAL-MOTION  FOR  REVIEW. 

W.  W.  WiSHABT. 

Eyidenoe  as  to  acts  performed  by  the  entryman,  after  the  sabmission  of  final  proof, 
may  be  properly  considered  for  the  purpose  of  ascertaining  his  hofta  fides  during 
the  x>eriod  corered  by  said  proof. 

Under  a  decision  of  the  Commissioner  holding  an  entry  for  cancellation,  with  the 
right  to  furnish  new  or  supplemental  proof,  the  entry  man  may  refuse  to  furnish 
such  proof,  and,  standing  on  his  case  as  made,  appeal  to  the  Department ;  but  if 
the  decision  below  is  finally  affirmed  the  appellant  will  not  be  allowed  to  sub- 
sequently submit  supplemental  proof. 

Evidence  withheld  by  the  appellant,  until  he  can  secure  the  Judgment  of  the  Depart- 
ment on  the  Yalidity  of  his  final  proof,  can  not  be  set  up  in  support  of  a  motion 
for  review. 

Becretary  Noble  to  the  Oommisnoner  of  the  General  Land  Office^  August 

27, 1891. 

This  is  a  motion,  filed  by  W.  W.  Wishart,  for  review  of  the  decision 
of  the  Department  of  December  11, 1890,  canceling  bis  pre-emption  cash 
entry  of  the  8.  J  of  the  SE.  \  of  Sec.  18,  and  the  W.  J  of  the  NB.  J  or 
Sec  19,  T.  154  N.,  E.  66  W.,  Devils  Lake,  North  Dakota. 

This  entry  was  held  for  cancellation  by  yonr  office  upon  the  report  of 
a  special  agent,  and  claimant  was  allowed  sixty  days  to  apply  for  a 
hearing  to  show  canse  why  the  entry  shoald  be  sustained. 

A  bearing  was  had,  and  the  local  officers  fonnd  that  there  were  not 
sufficient  grounds  to  warrant  a  reversal  of  their  decision  allowing  the 
entry,  bnt  yonr  office  found  that  while  the  evidence  was  not  of  that 
positive  character  to  require  the  cancellation  of  the  entry,  it  was  suffi- 
cient to  shift  the  burden  of  proof  upon  the  claimant  to  show  due  com- 
pliance with  the  law,  and  he  was  allowed  to  submit  new  or  supple- 
mental proof  within  a  reasonable  time. 

The  claimant  declined  to  avail  himself  of  the  privilege  of  submitting 
new  or  supplemental  proof  in  support  of  his  entry,  but  appealed  to  the 
Department,  insisting  that  the  proof  submitted  showed  that  he  has 
complied  with  the  law  and  was  entitled  to  patent  upon  his  entry.  He 
further  insisted  that  after  the  register  and  receiver  had  accepted  the 
proof  and  proof  final  certificate,  the  Department,  in  the  absence  of  an 
adverse  claim  or  contest,  has  no  authority  to  inquire  into  the  bona-fides 
of  the  entrymaii;  or  the  sufficiency  of  his  proof. 

UlK>n  the  record  brought  up  by  this  appeal,  the  Department  held  tbat 
the  claimant  had  not  complied  with  the  law  as  to  residence  and  the 
proof  was  not  sufficient  to  warrant  the  conclusion  that  he  entered  tbe 
land  with  the  intention  of  making  it  his  home,  and  the  entry  was  there- 
fore canceled. 

Claimant  now  files  a  motion  for  review  of  said  decision,  alleging  that 
it  was  error  to  hold  that  the  evidence  showed  bad  faith,  in  view  of  the 
fact 

that  he  considered  tbe  tract  his  home  to  the  exclusion  of  one  elsewhere ;  that  he  Lad 
cultivated  and  placed  in  crop  thirty-five  acres ;  had  a  house  thereon  ten  by  twelve, 
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and  a  frame  barn  ;  that  the  honse  was  habitable,  and  that  he  had  therein  his  honse^ 
hold  goods,  saflScient  to  make  it  home-like  and  comfortable ;  that  ho  ate  and  cooked 
his  meals  while  there ;  and  that  his  mail  was  delivered  to  him  at  Grand  Harbor  poet- 
offlce,  the  nearest  to  the  land,  at  which  place  he  obtained  his  groceries  and  provia- 
ions  (see  testimony  of  Wagnees,  witness  for  the  goyernment,  who  stated  that  he 
gave  him  his  mail  at  Grand  Harbor,  sold  him  his  groceries,  and  had  seen  him  fre- 
quently going  to  and  coming  from  the  claim). 

He  also  alleges  error  in  that  the  Commissioner  held  that  <'  he  be 
granted  a  reasonable  time  in  which  to  submit  new  or  supplemental 
proof,"  showing  his  good  faith  as  to  residence,  and  it  was  error  to  can- 
cel his  entry  without  according  him  this  opportunity. 

The  above  embody  the  material  grounds  upon  which  the  motion  is 
asked. 

The  proof  showed  that  claimant  is  a  lawyer,  engaged  in  the  practice 
of  his  profession  at  Devils  Lake,  Dakota,  about  ten  miles  from  the 
claim ;  that  his  residence  consisted  of  periodical  visits  to  the  claim 
while  he  was  engaged  in  the  practice  of  law  at  Devils  Lake.  The 
character  of  his  residence  is  shown  by  claimant's  own  statement,  in 
which  he  says : 

I  rode  to  my  claim  each  Satnrday  night  and  remained  until  the  following  Monday 
morning,  and  dnring  the  week  would  go  out  two,  three,  and  sometimes  four  times 
and  remain  over  night.  Sometimes  the  weather  would  be  so  bad  I  could  not  go. 
Again,  some  business  or  engagement  would  detain  me  in  Devils  Lake. 

Even  if  the  flual  proof  be  considered  alone,  it  can  not  be  shown  that 
the  claimant  fully  complied  with  the  law  as  to  residence,  and  when  his 
conduct  and  relation  to  the  claim  subsequent  to  final  proof  is  taken 
into  consideration,  it  shows  clearly  that  his  periodical  visits  to  the 
claim  were  not  in  fulfillment  of  a  bona-fide  intention  to  make  the 
claim  his  home,  but  a.  mere  pretence  of  residence. 

While  a  claimant  does  not  forfeit  his  claim  by  his  acts  after  final 
proof,  if  the  proof  shows  that  he  complied  with  the  law,  yet  his  subse- 
quent acts  may  be  considered  for  the  purpose  of  determining  his  bona 
fides  or  mala  fides  during  the  period  covered  by  his  final  proof,  espec- 
ially when  the  proof  is  of  a  doubtful  character. 

The  claimant  offered  his  proof  in  less  than  seven  months  after  the 
date  of  his  alleged  settlement,  and  the  day  after  making  proof  he  moved 
all  of  his  effects  from  the  claim,  except  a  stove  and  table.  He  never 
pretended  to  visit  the  claim  after  submitting  final  proof,  and  the  testi- 
mony offered  on  the  hearing  showed  that  in  August,  1885,  there  was 
nothing  on  the  claim  but  the  shanty,  which  was  then  uninhabitable 
and  in  such  a  rickety  condition  that  by  placing  a  hand  on  the  corner  it 
could  be  rocked  back  and  forth,  and  at  the  date  of  the  hearing  it  had 
been  blown  down  and  no  buildings  of  any  kind  were  on  the  land. 

While  residence  after  entry  is  not  required  of  the  entryman,  the 
failure  to  continue  his  residence  after  final  proof  may  be  considered  in 
determining  the  bona  fides  of  the  claimant  and  the  immediate  cessa- 
tion of  his  visits  to  the  claim  after  final  certificate  was  issued,  when  the 
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proof  as  to  residence  is  of  a  doubtful  character,  is  strongly  corrobora- 
tive of  the  fact,  as  decided  by  the  Department,  that  the  pretended 
residence  of  claimant  was  a  mere  evasion  and  attempt  to  acquire  title 
upon  a  mere  pretended  residence. 

Bat  the  gronnd  upon  which  claimant  mainly  relies  in  support  of  his 
motion  is,  that  it  was  error  to  cancel  the  entry  without  giving  him  the 
opportunity  to  offer  new  or  supplemental  proof,  as  alleged  by  the  Com- 
missioner, and  files  in  support  of  this  ground  five  affidavits  of  wit- 
nesses, who  testify  as  to  the  residence  of  claimant  upon  the  tract  during 
the  summer  and  fall  of  1884. 

When  the  Commissioner  holds  an  entry  for  cancellation,  with  the 
right  to  furnish  new  or  supplemental  proof,  the  claimant  may  refuse  to 
furnish  such  additional  proof  and  rely  upon  the  proof  submitted.  But, 
if  the  Department  upon  appeal  should  affirm  the  decision  of  the  Com- 
missioner canceling  the  entry,  the  claimant  will  not  afterwards  be  per- 
mitted to  supply  the  additional  proof,  but  will  be  bound  by  the  decision 
canceling  the  entry.  W.  B.  Ennis,  5  L.  D.,  429;  James  Hill,  6  L.  D., 
605. 

A  contrary  rule  would  have  the  effect  to  burden  the  Department 
with  frivolous  appeals  by  claimants,  who  would  decline  to  submit  such 
proof  until  they  could  test  the  judgment  of  the  Department  upon  the 
proof  submitted. 

It  is  a  well  established  rule  that  a  motion  for  review  upon  the  ground 
of  newly  discovered  evidence  will  not  be  granted,  unless  the  party 
brings  himself  within  the  rules  applicable  to  the  granting  of  new  trials 
at  common  law.  In  the  motion  now  under  consideration  it  is  not  pre- 
tended that  the  evidence  was  newly  discovered,  but,  on  the  contrary, 
in  a  statement  attached  to  the  report  of  the  special  agent,  made  in  June, 
1888,  he  gives  the  names  of  five  witnesses  who,  he  says,  could  testify 
to  his  residence  and  cultivation.  This  is  the  testimony  which  he  de- 
clined to  produce,  but  withheld  until  he  could  obtain  the  judgment  of 
the  Department  upon  his  proof.  Further,  the  affidavits  submitted  with 
the  motion  tend  to  show  that  during  the  period  covered  by  his  final 
proof  the  affiants  considered  that  claimant's  home  was  on  the  tract,  and 
that  they  believe  claimant  considered  it  to  be  his  homo  and  endeavored 
in  every  way  to  comply  with  the  provisions  of  the  pre-emption  law. 

These  affidavits  are  merely  cumulative  of  the  clrvimaut's  own  testi- 
mony, which  shows  that  such  residence  consisted  of  periodical  visits  to 
the  tract,  which,  when  viewed  in  the  light  of  his  subsequent  conduct, 
was  not  sufficient  to  satisfy  the  Department  that  the  claimant  settled 
upon  the  land  with  the  intention  of  making  it  his  home,  or  that  he 
established  and  maintained  a  bona  fide  residence  thereon. 

The  motion  is  denied. 
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BAILROAD  LAJ«^DS-SETTLEMENT-APPLICATION. 

Smith  v.  Place. 

No  rights  are  acquired  noder  an  applioation  to  file  a  declaratory  statement  for  land 
included  within  an  existing  indemnity  withdrawal. 

A  settlement  upon  land  withdrawn  for  indemnity  purposes  confers  no  rights  as 
against  the  government,  hut  as  hetween  two  claimants  for  such  land  priority  of 
settlement  may  he  properly  considered. 

The  validity  of  a  settlement  right  is  not  affected  hy  absence  from  the  land  in  obe- 
dience to  a  Judicial  order. 

Fini  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  28, 1891. 

I  have  considered  the  case  of  Oscar  E.  Smith  v.  Joseph  E.  Place,  in- 
volving the  NE.  i  of  Sec.  23,  T.  10  S.,  R.  10  E.,  M.  D.  M.,  Stockton  land 
district,  California,  on  appeal  by  Place  from  your  ofQce  decision  of 
April  25, 18G0,  holding  his  homestead  entry  for  cancellation,  and  accept- 
ing the  final  proof  tendered  by  Smith. 

This  tract  is  within  the  indemnity  limits  of  tbe  grant  for  the  South- 
ern Pacific  Railroad  Company,  and  not  having  been  selected,  was  re- 
stored under  departmental  order  of  August  15,  1887,  (6  L.  D.,  84,)  un- 
der which  notice  was  given,  and  the  lands  opened  to  filings  and  entries 
on  October  20,  1887. 

At  the  date  of  said  order  directing  the  restoration,  an  application  by 
Smith  to  file  pre-emption  declaratory  statement  for  the  land  was  pend- 
ing before  your  office,  on  appeal  from  its  rejection  for  conflict  with  the 
indemnity  withdrawal  for  said  company. 

By  your  office  letter  of  September  10,  1887,  the  local  officers  were  di- 
rected to  '^  advise  Mr.  Smith  that  the  laud  applied  for  will  be  subject  to 
his  filing  on  the  day  fixed  by  you  for  the  restoration.'^ 

On  October  20, 1887,  Smith  filed  declaratory  statement  No.  13,995,  for 
this  land,  alleging  settlement  September  6,  1886,  and  same  day  Place 
made  homestead  entry  Ko.  4871. 

On  March  7, 1888,  Smith  made  final  proof,  in  accordance  with  pub- 
lished notice,  when  he  was  met  by  Place,  who  protested  against  the  ac- 
ceptfiuce  of  the  same,  claiming  that  he  (Place)  was  the  prior  settler,  and 
that  Smith's  settlement  was  a  trespass  upon  his  rights. 

Both  parties  being  duly  represented,  the  hearing  was  thereupon  pro- 
ceeded with. 

The  evidence  shows  that  this  tract  was  claimed  by  the  firm  of  Miller 
and  Lux,  under  a  purchase  from  the  railroad  company,  and  that  for 
more  than  two  years  prior  to  September  1, 1886,  Smith  had  resided  upon 
and  improved  the  land  under  agreement  with  said  firm. 

This  firm  dealt  in  landsand  paid  taxes  upon  more  than  200,000  acres 
in  Merced  county,  its  headquarters  being  at  the  ''  Canal  farm,"  distant 
more  than  a  mile  from  the  land  in  question. 
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September  3, 1886,  Smith  moved  off  the  land,  his  term  under  the 
agreement  with  Miller  and  Lux  having  expired,  and  next  morning  again 
moved  upon  the  land  in  adverse  possession.  He  built  a  house,  in  which 
he  and  his  family  resided  until  ejected,  in  January  following,  under  a 
suit  brought  by  said  firm. 

In  October,  1886,  he  applied  to  file  for  the  land,  and  upon  the  rejec- 
tion of  his  application  appealed,  which  appeal  was  pending  at  the  date 
of  the  order  of  restoration,  as  above  set  forth. 

As  soon  as  he  learned  of  the  order  of  restoration,  he  again,  on  Sep- 
tember 8, 1887,  moved  his  family  upon  .the  land,  where  they  continu- 
ously resided  to  date  of  proof,  his  improvements  being  valued  at  be- 
tween six  and  seven  hundred  dollars*  At  this  time,  the  land  had  been 
enclosed  by  a  fence  and  the  entrance  was  made  through  the  gateway. 

It  appears  that  one  H.  O.  Tanner  was  superintendent  for  said  firm, 
and  upon  Smith's  re-entry  on  September  8, 1887,  he  advised  Miller,  who 
was  then  at  San  Francisco,  and  thereupon  Miller  made  affidavit,  alleg- 
ing ownership  and  possession  of  the  tract  in  question,  and  that  Smith 
had  formerly  been  dispossessed,  and  petitioned  the  superior  court  to 
issue  an  order  or  citation  requiring  the  said  Smith  to  show  cause  why 
he  should  not  be  adjudged  guilty  of  contempt,  for  disobeying  the  order 
of  the  said  court.  He  further  petitioned  said  court  to  issue  an  alias 
process,  directed  to  the  proper  officer,  and  requiring  the  said  officer  to 
restore  the  party  entitled  to  the  possession  of  said  property,  under  the 
said  original  judgment  and  process,  to  said  poss<  ssion. 

A  citation  issued,  upon  which  hearing  was  had  October  28, 1887,  and 
judgment  was  thereupon  entered  in  favor  of  Smith. 

Place  has  been  employed  as  clerk  for  the  firm  of  Miller  and  Lux, 
since  he  came  to  Oalifornia  in  1886,  and  lived  at  the  ^^  Canal  farm,"  the 
headquarters  of  said  firm. 

It  appears  that  Miller  had  given  Tanner,  the  superintendent,  direc- 
tions to  dispose  of  the  improvements  upon  the  laud  in  question,  in  the 
event  that  the  railroad  title  failed,  and  Place's  prior  claim  is  based 
upon  an  alleged  purchase  from  Tanner  on  September  1, 1887,  under 
which  he  took  possession  same  date. 

The  bill  of  sale  was  not  executed  until  after  the  re-entry  by  Smith, 
and  no  consideration  was  stated  therein,  but  Place  inserted  $500.00, 
for  which  he  is  alleged  to  have  given  his  promissory  note,  which  was 
yet  unpaid  at  the  date  of  hearing. 

Miller's  affidavit  of  ownership  and  possession,  which  was  made  Sep- 
tember 17, 1887,  is  attempted  to  be  explained  upon  the  ground  that  he 
was  distant  from  the  land  more  than  a  hundred  miles,  and  no  mention 
was  made  of  the  sale  in  the  letter  from  Tanner  advising  him  of  tUe 
re-entry  by  Smith. 

Tanner  was  not  produced  as  a  witness,  although  present  during  the 
trial. 

The  local  officers  found  that  ^'  the  presumption  that  his  testimony 
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would  be  adverse  to  contestant's  is  strengthened  by  the  testimony  of 
J.  K.  Law,  that  Tanner  disclaimed  knowledge  of  Place's  homestead 
proceedings  at  the  contempt  trial." 

The  admission  of  this  testimony  was  improper,  for  the  reason  that 
claimant  shonld  himself  have  called  Tanner,  his  testimony  being  the 
best  obtainable,  and  the  same  will  not  be  considered. 

The  local  officers  found — 

the  eqnities  are  Id  his  (Smith's)  favor,  and  his  legal  rights  dating  from  Aagnst  15, 
18cj7,  found  him  owning  and  claiming  a  habitation  on  the  tract  in  contest  as  a  settler 
under  the  laws  of  the  land. 

The  contestant  was  aware  of  claimant's  acti^,  of  his  improvements,  of  his  claim, 
and  the  proceedings  to  prevent  his  inhabitancy  of  the  land.  Whether  the  alleged 
sale  was  in  fact  made  on  the  date  claimed,  it  is  ap  parent  that  the  contestant  was  no 
a  settler  in  good  faith,  and  the  circnmstances  indicate  a  combined  attempt  on  failure 
of  jadicial  proceedings,  to  oust  claimant  by  an  alleged  prior  settlemeut,  favored, 
and,  in  fact,  suggested  by  Miller  and  Lux's  agent. 

Your  office  decision  treats  the  matter  as  though  Smith  had  been 
granted  a  preferred  right  of  entry  by  your  letter  "  F  "  of  September 
10, 1887  (which  merely  directed  the  local  officers  to  advise  Smith  that 
the  land  would  be  subject  to  his  filing  upon  the  date  fixed  by  them  for 
the  acceptance  of  filings  and  entries  under  the  order  of  restoration), 
and  does  not  therefore  consider  the  evidence  relative  to  the  settlement 
by  Place. 

Smith's  pending  application  could  give  him  no  rights,  as  the  lands 
restored  were  not  subject  to  filings  or  entries  until  October  20, 1887, 
and,  as  against  the  government,  be  could  gain  no  rights  by  reason  of 
bis  settlement  prior  to  August  15, 1887. 

It  has  been  repeatedly  held  by  this  Department  that  while  a  party 
can  not  secure  any  rights  by  virtue  of  a  settlement  made  upon  a  tract 
withdrawn  from  entry,  still,  as  between  two  claimants,  the  question  of 
priority  of  settlement  can  properly  be  considered  in  determining  their 
rights  to  the  tract  in  contest.  Pool  i^.  Moloughney,  11  L.  D.,  197,  and 
cases  therein  cited. 

There  can  be  no  question  in  the  present  case  but  that  Smith  was  the 
prior  settler,  and  that  his  absence  at  the  date  of  the  order  of  restora- 
tion was  excusable,  being  in  obedience  to  the  order  of  the  court.  He 
returned  to  the  land  as  soon  as  he  had  knowledge  of  the  order  of  res- 
toration, and  at  the  date  when  filings  and  entries  were  permitted  he 
presented  his  application. 

Bis  equities  are  clearly  superior  to  those  of  the  protestant,  who  made 
a  settlement  with  full  knowledge  of  Smith's  claim  to  the  land,  and 
without  considering  the  apparent  collusion  in  the  matter  of  the  alleged 
transfer  to  Place  prior  to  Smith's  re-entry,  I  sustain  your  decision,  di- 
rect the  cancellation  of  Place's  entry,  and  the  acceptance  of  Smith's 
proof. 
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HOMESTEAIV- SECOND  ENTKT. 

John  Halblieb. 

Under  section  2,  act  of  March  2, 1889,  a  second  homestead  entry  may  he  made  hy  one 
who  fails  to  secure  title  under  the  first,  through  nou-compliance  with  the  law  la 
the  matter  of  residence. 

First  AsHstant  Secretary  Chandler  to  the  Commmioner  of  the  General 

Land  Office^  August  29,  1891. 

I  have  considered  the  appeal  of  John  Halblieb  from  the  decision  of 
your  oflSce  dated  July  10, 1890,  rejecting  his  final  proof  for  the  NW  J 
of  Sec.  30,  T.  15  S.  R.  21  W.  Wa-keeney,  Kansas. 

Jane  21, 1883,  the  appellant  made  homestead  entry  for  the  tract  above 
described  and  on  March  22, 1890,  notice  of  intention  to  make  final  proof 
on  May  5,  following  was  published. 

On  the  day  specified  in  the  notice  proof  was  submitted  by  the  appel- 
lant to  the  local  officers  who,  not  finding  the  same  satisfactory,  tempo- 
rarily snspended  tbe  same,  and  required  him  to  present  the  additional 
testimony  of  another  one  of  the  witnesses  named  in  the  published  no- 
tice. 

May  3,  1890,  such  supplemental  proof  was  presented,  and  not  being 
satisfactory  to  the  local  officers  the  same  was  rejected  as  insufficient 
The  entry-man  appealed  and  your  office  under  date  of  July  10, 1890, 
afiSrmed  the  judgment  below. 

The  entry-man  again  appeals — 

The  proof  in  this  case  fails  to  show  continuous  residence  upon  the 
land  covered  by  the  homestead  entry. 

It  appears  from  his  own  testimony  that  he  made  settlement  on  the  land 
about  May  15,  1884,  nearly  11  months  after  the  entry  was  made;  that 
he  left  the  land  June  1, 1884,  and  did  not  return  until  sometime  in  Oc- 
tober following,  and  that  he  remained  thereon  about  two  weeks  and 
then  left  the  land  again  returning  in  April  1885,  after  an  absence  of 
about  six  months. 

It  further  appears  that  the  entry-man  was  on  the  land  about  three  and 
a  half  months  in  1885,  about  the  same  time  in  1886  and  1887,  about  two 
months  in  1888,  three  months  in  1889,  and  in  1890,  up  to  time  of  mak- 
ing final  proof,  four  months,  making  a  total  of  about  twenty  or  twen- 
tj-one  mouths'  reside  nee  only  in  nearly  seven  years. 

The  testimony  also  shows  that  the  claimant  lived  with  his  parents, 
not  far  from  his  homestead  most  of  the  time,  and  made  his  home  there ; 
that  no  portion  of  the  land  was  ever  broken  or  crops  raised  thereon, 
but  that  it  had  been  ased  to  some  extent  for  pasturage. 

The  proof  shows  conclusively  to  my  mind  that  the  homestead  party 
has  failed  to  establish  and  maintain  a  bona- fide  residence  upon  the  land 
in  question  as  required  by  the  homestead  law,  and  therefore  the  entry 
should  be  cancelled. 
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Section  2,  act  of  March  2, 1889,  (25  Stat,  854),  provides 

that  the  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which  ho 
has  made  entry  nnder  the  homestead  ]aw,  may  make  a  homestead  entry  of  not  ex- 
ceedinj;  one  quarter  section  of  public  land  »ubJeot  to  such  entry, 

therefore  the  appellant,  if  he  so  desires,  after  the  cancellation  of  his 
present  entry,  may  re-enter  the  land  in  question  or  any  other  tract  sub- 
ject to  entry  nnder  the  homestead  laws. 

The  decision  of  your  office  is  accordingly  affirmed  and  the  papers  in 
the  case  herewith  returned. 


CONFLICTING  CLAIMS— RES  JUDICATA— FINAL  PKOOF, 

Stevens  v.  Hegan. 

A  final  decision  holding  a  homesteader's  entry  subject  to  the  right  of  another  is  an  ad- 
judication of  all  questions  of  priority  as  between  the  parties,  and  leaves  only  for 
determination  the  subsequent  compliance  with  law  on  the  part  of  the  succeasfnl 
party. 

Daring  the  pendency  of  con  test  proceedings,  a  claimant  for  land  involved  therein  is  not 
required  to  submit  final  proof,  and  the  local  officers  should  not  allow  such  proof 
to  be  made  until  final  determination  of  the  content. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  29, 1891. 

I  have  considered  the  appeal  by  P.  J.  Stevens,  from  your  oflBce  deci- 
sion of  April  22, 1890,  in  the  case  of  F.  J.  Stevens  v.  Daniel  E  Kegan, 
involving  the  NE.  J,  Sec.  17,  T.  123  N.,  R.  62  W.,  Aberdeen  land  district. 
South  Dakota,  afi^rming  the  final  proof  submitted  by  Regan  under  his 
pre-emption  filing  for  said  tract,  and  holding  the  homestead  entry  of 
Stevens  for  cancellation. 

The  matter  of  the  controversy  between  these  parties,  involving  said 
tract,  has  before  been  the  subject  of  departmental  decision. 

In  accordance  with  published  notice,  Regan  offered  final  proof  April 
5, 1883,  when  he  was  met  by  Stevens,  and  hearing  was  had )  the  local 
oflScers  rejected  his  final  proof  and  held  his  entry  for  cancellation,  but 
your  office  decision  permitted  Stevens' entry  to  stand  subject  to  Regan's 
compliance  with  law. 

This  decision  was  affirmed  by  the  Department,  February  2^^  1885 
and  the  respective  rights  of  the  parties  became  thereby  adjudicated  in 
so  far  as  priority  of  claim  is  concerned,  and  any  rights  Stevens  might 
have  in  the  land  thereafter  depended  upon  Regan's  failure  to  comply 
with  the  law  as  to  residence  and  improvements. 

During  the  pendency  of  the  proceedings  arising  upon  Stevens'  offer 
of  proof,  Regan  himself  offered  proof,  which  was  first  rejected  by  the 
local  officers  on  account  of  the  contest  pending  between  the  parties, 
but  it  was  afterwards  approved  upon  the  promulgation  of  said  depart- 
mental decision  of  February  20,  1885,  and  cash  certificate  issued  to 
Began, 
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Upon  reTiewing  the  fsu^ts  relative  to  Begaa'A  offer  of  proof  (Stevens 
having  been  permitted  to  show  cause  why  bis  entry  should  not  be  can- 
celed for  conflict  with  Began's  cash  entry),  your  office  required  him 
within  ninety  days  to  offer  new  proof,  so  that  Stevens  or  any  other 
party  might  have  an  opportunity  to  qnestion  his  compliance  with  law. 

JS'otice  was  given  and  proof  was  submitted,  which  your  office  deci- 
sion holds  should  be  accepted. 

Stevens  protested,  and  relies  upon  the  ground  that  Regan  should  be 
concluded  by  his  failure  to  make  proof  by  regular  and  legal  proceed- 
ings in  the  proper  time. 

During  the  pendency  of  contest  proceedings,  a  claimant  for  land  iu- 
Tolve^l  therein  is  not  required  to  submit  final  proof,  and  the  local  offi- 
cers should  not  allow  such  proof  to  be  made  until  final  determination 
of  the  contest.    Laffoon  v.  Artis,  9  L.  D.,  279. 

In  this  case  the  proof  of  Regan  was  submitted  and  approved  upon 
the  promulgation  of  the  decision  upon  the  contest,  and  in  order  to  give 
Stevens  an  opportunity  to  question  the  compliance  shown,  and  in  view 
of  the  irregular  proceedings,  Regan  was  required  to  offer  new  proof 
after  due  notice,  within  a  stated  time,  which  he  did. 

Such  proof  is  deemed  to  have  been  regularly  and  legally  made,  and 
as  it  shows  full  compliance  with  law  as  to  residence  and  improvements, 
your  decision  accepting  the  same  is  affirmed,  and  Stevens'  entry  will 
be  canceled. 


CONFLICTING  KNTRIES-KE-SURVEY. 

Frank  P.  Ryan. 

In  case  of  conflict  between  entries  arising  through  a  change  of  sab-divisional  descrip- 
tions caused  by  a  re-survey,  and  the  iooal  office  taking  action  without  regard 
thereto,  the  rights  of  the  prior  entryman  are  superior. 

First  Assistant  Secretary  Chandler  to  the  Oommisaioner  of  the  General 

Land  Office^  /September  1,  1891. 

The  appeal  of  Frank  P.  Ryan  from  the  decision  of  your  office,  dated 
May  16, 1890,  rejecting  his  desert  land  entry  for  the  S\V  J,  W  ^of  S  E  J, 
N.E  i  of  SE  i  and  lot  2,  Sec.  23,  T  33  N.,  E.  76  W.,  Cheyenne,  Wyoming, 
has  been  considered. 

September  17,  1889,  Edward  L.  Fleming  made  a  timber  culture  entry 
for  lots  1,  2,  6  and  7,  section  23,  of  said  township  and  range  containing 
about  140  acres. 

March  20, 1890,  Frank  P.  Ryan  made  application  to  enter  as  a  desert 
land  entry  the  tract  first  above  described  containing  about  318  acres. 

It  appears  by  a  reference  to  the  plats  of  survey  of  said  township  that 
the  original  survey  was  approved  by  the  surveyor -general.  May  29th, 
1884,  and  that  in  the  southeast  corner  of  said  section  23,  about  fifty 
acres  was  cut  off  by  the  Fort  Fetterman  hay  reservation  causing  the 
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sonth  half  of  said  sectioa  to  be  described  by  lots  from  I  to  9  inclasive, 
8  and  9  lying  within  the  hay  reservation. 

Subseqaently  a  re-sarvey  of  said  reservation  was  made,  approved  by 
the  surveyor-general  November  22,  1837,  and  accepted  by  yoar  office 
February  23, 1888,  in  which  the  north  boundary  line  of  the  reservation 
intersected  the  east  and  south  section  lines  of  said  section  23,  several 
chains  south  of  the  former  point  of  intersection,  as  shown  in  the  plat  of 
18S4,  thereby  increasing  the  area  of  the  S  ^  of  said  section  ontside  of 
the  hay  reservation  some  forty-five  acres  and  materially  changing  the 
area  and  description  of  the  sub-divisions  therein. 

It  will  be  observed  however,  that  in  the  re-survey  of  1887,  only  two 
lots  appear  in  said  section,  lot  1,  within  the  hay  reservation  containin^^ 
five  acres  and  lot  2,  outside  of  the  same  containing  thirty-five  acres, 
both  of  which  comprise  the  SB  ^  of  SB  |  of  said  section. 

As  stated  above,  Fleming  described  his  entry  as  lots  1, 2,  6  and  7,  by 
the  survey  of  1884,  lot  1,  being  the  fractional  E  ^  of  SE  4;  lot  2,  the 
NW  J  of  SB  J ;  lot  6,  the  fractional  SB  J  of  SW  J  and  lot  7,  the  frac- 
tional S  W  i  of  SB  J,  all  of  which  are  covered  by  the  subsequent  entry 
of  Ryan,  described  in  accordance  with  the  survey  of  1887.  Furthermore, 
the  entry  of  By  an  not  only  covers  the  laud  embraced  in  the  entry  of 
Fleming,  but  it  includes  one  hundred  and  twenty  acres  lying  on  the 
west  thereof  and  also  about  forty-five  acres  in  the  SB  i  between  the 
old  and  the  new  boundary  lines  of  the  Fort  Fetterman  hay  reservation. 

It  appears  that  both  entries  were  made  subsequent  to  the  filing  and 
approval  of  the  plat  of  1887,  but  in  some  manner  the  local  officers  over- 
looked the  fact  of  the  re-survey  of  said  section  and  allowed  Fleming  to 
make  his  timber-culture  entry  under  and  in  conformity  with  the  plat  of 
1884,  when  it  should  have  been  made  in  accordance  with  the  plat  of 
1887. 

Your  office  decision  also  overlooked  the  plat  of  1887. 

The  fact  tbat  the  entry  of  Fleming  was  made  under  the  plat  of  1884, 
however,  does  not  invalidate  the  entry,  and  therefore  the  entry  of  Ryan 
being  subsequent  thereto,  must  yield  to  the  superior  right  of  Fleming 
to  the  extent  of  the  land  in  conflict. 

Counsel  for  appellant  claims,  however,  that  before  the  entry  of  Byan 
is  held  for  cancellation,  appellant  should  be  given  an  opportunity  to 
show  cause  why  his  entry  should  not  be  canceled,  and  in  the  event  a 
proper  showing  is  not  made,  the  appellant  should  be  allowed  to  elect 
which  portion  of  his  entry,  not  in  conflict,  he  will  retain,  the  portion 
lying  west  of  Fleming's  entry  or  that  part  lying  southeast  of  the  same 
mentioned  above  as  containing  forty-five  acres.  In  view  of  the  circum- 
stances  in  this  case,  I  do  not  think  that  a  hearing  could  in  any  way 
aflect  the  legal  right  of  Fleming  to  the  land  in  question,  the  fact  that 
the  land  was  not  described  by  the  plat  of  re-survey  does  not  alter  the 
case,  therefore,  I  deem  it  inexpedient  and  a  useless  delay  to  accede  to 
such  request ;  furthermore  an  entry  of  the  tract  of  forty-five  acres  in 
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the  S.E  i  of  said  section  would  necessarily  have  to  conform  to  the  re- 
Bnrvey  and  in  so  doing  wonid  conflict  in  part  with  the  present  entry 
of  Fleming,  and  therefore  snch  entry  conld  not  be  allowed. 

The  entry  of  Fleming  having  been  made  subsequent  to  the  re-survey 
of  1887,  he  should  be  required  to  amend  the  description  of  his  entry  to 
conform  to  it. 

Your  office  decision  holding  the  entry  of  Byan  for  cancellation  on  ac- 
oount  of  the  prior  entry  of  Fleming  as  above  set  forth,  is  affirmed. 


PBACTICE-HEVTEW- APPELLATE  JC7BISDICTION. 

Kendall  v.  Hall  (On  Brview). 

When  ft  case  is  returned  to  the  Qeneral  Land  Office,  on  the  request  of  the  appel* 
laot,  for  further  consideration  in  view  of  new  facts  appearing  of  record,  the  ap- 
pellate jurisdiction  of  the  Department  terminates,  and  can  not  again  attach  ex- 
cept through  a  subsequent  appeal  from  the  final  action  of  the  Qeneral  Land 
Office. 

Departmental  procedure  as  regulated  by  the  Rules  of  Practice  does  not  provide  for, 
or  recognize,  technical  dilatory  pleas. 

Secretary  Kohle  to  the  CommisHoner  of  the  General  Land  Offlce^  September 

2,  1891. 

This  is  a  motioa  by  Aagastine  Kendall  for  review  of  a  decision  of 
this  Department,  rendered  on  the  27th  day  of  March ,  1891,  in  the  case 
of  Aogastiue  Kendall  v,  Milton  S.  Hall,  involving  the  right  of  the 
former  to  purchase,  nnder  the  coal  law,  the  NW.  i  SE.  i  and  NE.  ^  of 
SW.  i  of  Sec.  30,  T.  19  K,  B.  104  W.,  Evanston,  Wyoming  (See  12  L. 
D.,  410). 

The  first  gronnd  of  the  motion  nnder  consideration  is  that  the  De- 
partment erred  in  holding, — 

That  said  Kendall  *  has  nothing  before  the  Department.  He  is  not  in  court  to  say 
that  the  Commissioner  had  no  Jurisdiction  or  that  he  rendered  a  decision  when  he 
had  no  power  to  do  so/  as  he  has  not '  brought  his  case  within  the  Jurisdiction  of 
the  Department'  by  an  appeal  from  the  decision  of  the  Commissioner  of  the  General 
Land  Office  of  July  10,  L>90. 

This  assignment  does  not  point  ont  wherein  or  in  what  particular, 
the  rnling  complained  of  is  erroneous.  The  fact  that  neither  party  ap* 
pealed  from  your  judgment  of  July  10, 1890,  within  the  time  prescribed 
for  taking  appeals  was  not  denied  or  questioned  at  the  time  the  case 
was  considered  here,  nor  is  it  questioned  in  argument  upon  this  motion ; 
but  it  was  then  and  is  now  conceded,  that  no  appeal  was  taken  from 
yoar  judgment  of  July.  10, 1890,  within  the  time  allowed  for  appeals. 
That  the  appellate  tribunal  can  only  acquire  jurisdiction  of  a  case  ap- 
pealed to  it,  in  the  manner  pointed  out  by  law,  is  a  proposition  ele- 
mental in  its  nature,  and  needs  no  elaboration  in  order  to  make  its 
soundness  understood.    In  the  branch  of  the  opinion  questioned  by 
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tbe  first  groaiid  of  the  motion  under  consideration  this  elemental  rule 
of  law  was  stated  and  correctly  applied. 

The  second  and  sixth  grounds  of  the  motion  will  be  considered  to- 
gether; tbey  are  as  follows : 

S^nd.  That  tbe  refeieoee  of  iluft  oaae,  at  the  request  of  Kendall,  troin  the  Depart- 
ment, where  it  was  pending  on  an  appeal  mpon  the  record  of  the  hearing  on  themer* 
its,  to  the  Commissioner  '*  for  farther  ooasideration  in  Yiew  of  (final)  "  entry  by  Hall'' 
of  the  land  covered  by  his  coal  D.  S.  filing  not  in  conflict  with  the  claim  of  Ken- 
dall **  was  in  effect  Kendall  asKing,  and  the  Department  granting,  »tt6w  trial  upon 
newly  discovered  evidence,''  and  that  when  the  case  was  so  sent  back  to  the  Commie- 
eioner,  ''the  appeal  which  broaghtit  here  having  served  its  purpose  became  at  the 
request  of  Kendall  and  by  the  action  of  the  Department  "  a  nullity." 

6th.  That  when  said  decision  of  July  10,  1^0,  was  rendered,  said  Commissioner 
'*  had  jurisdiction  over  the  entire  case,  and  could  have  recalled  and  modified  your  (his) 
decision  of  May  27,  18U9,  or  reversed  it  and  in  the  light  of  the  newly  discovered  evi- 
dence rendered  the  Judgment  de  novo  upon  the  case  then  before  you"  (him). 

In  order  to  a  clear  anderstanding  of  the  questions  presented  by  these 
assignments,  it  seems  to  be  necessary  to  refer  to  the  status  of  the  con- 
troversy between  Kendall  and  Hall  prior  to  March  1, 1890.  A  hearing 
had  been  ordered  and  duly  had  before  the  local  officers,  a  vast  amount 
of  evidence  was  taken  before  them ;  they  were  divided  in  opinion ; 
your  office  considered  and  decided  the  case  upon  its  merits  in  favor  of 
Hall;  Kendall  alone  appealed  from  your  decision;  the  case  had  been 
fully  argued  on  both  sides ;  and  was  pending  for  decision  on  the  merits 
as  presented  by  Kendall's  appeal. 

On  the  24th  day  of  February,  1890,  Kendall's  attorney  addressed  a 
communication  to  the  Commissioner  of  the  General  Land  Office  in 
which  he  called  the  attention  of  the  Commissioner  to  the  contest  of 
Kendall  v.  Hall,  and  to  the  fact  that  on  September  3, 1888,  Hall  had 
made  coal  entry  No.  64,  for  two  of  the  forties  covered  by  his  coal  de- 
claratory statement  not  in  conflict  with  Kendall's  claim,  and  stating: 

As  the  fact  of  his  having  made  this  entry  was  not  known  in  the  mineral  division 
at  the  time  of  the  decision  in  said  case,  owing  to  the  entry  not  then  having  been 
posted,  and  as  I  regard  it  as  a  very  important  feature  of  the  case,  I  respectfully  ask 
that  you  will  transmit  the  papers  in  said  entry  to  the  Secretary  to  be  filed  in  the  con- 
test record. 

This  was  corroborated  by  the  records  of  your  office  and  you,  accord- 
ingly, forwarded  the  papers  as  requested  in  the  attorney's  letter.  This 
brought  the  fact  that  Uall  had  made  said  entry  into  the  case,  as  it  then 
stood  before  tbe  Department  for  determination  on  Kendall's  appeal,  bat 
on  the  Ist  day  of  March,  1890,  Kendall's  attorney  filed  here  a  motion 
to  remand  the  case  to  your  office,  in  which  he  stated: 

I  now  desire  to  call  your  attention  to  a  matter  of  record,  occurring  since  the  hear- 
lug  herein,  or  about  the  time  thereof,  which  was  not  before  the  Commissioner  at  the 
time  of  his  action  and  which  constitutes  a  waiver  and  abandonment  by  Hall  of  any 
and  all  claim  by  him  to  said  land.  It  is  this :  On  September  3, 1886,  said  HaU  applied 
to  the  local  officers  at  Evanston  to  be  allowed  to  enter  theNE.  i  SE.  i  and  NW^.  i  8W. 
i  of  said  section,  towu  and  range,  which  application  was  finally  allowed  by  the  local 
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officers  as  coal  entry  No.  54,  ETaoatoa  aeries,  these  two  tracts  being  that  portkm  of 
Hall's  claim  not  in  coofliot  with  Kendall's  claim.  In  view  of  this  action  on  Hall's 
part,  I  raepectfally  more  that  this  case  be  remanded  to  the  General  Land  Office  with 
iDstmetioDS  to  take  action  thereon  as  npon  a  relinqnishment  or  withdrawal  of  all 
his  claim  to  said  land  by  Hall,  without  passing  apon  the  leoord  of  the  hearing. 

Oq  the  25th  day  of  Jane,  1890,  the  Department  considered  the  ques- 
tions raised  by  the  motion  and  application  of  Kendall,  to  remand  the 
case  to  yoar  office,  and  after  stating  the  facts  it  was  said : 

It  appears,  forthermore,  that  although  said  entry  was  made  prior  to  your  office 
decision  of  May  27,  1689,  sach  fact  had  not  been  broaght  to  your  attention  at  the 
time  of  rendering  said  decision.  The  papers  in  the  case  are  therefore  herewith  re- 
turned, without  consideration  by  the  Department  of  the  qaestion  raised  npon  appeal, 
for  faither  consideration  by  yoar  office  in  view  of  said  entry  by  Hall  of  a  portion  of 
the  land  embraced  in  his  original  coal  declaratory  statement  as  above  set  forth. 

It  is  now  insisted  by  Kendall's  counsel  that  the  application  of  Ken- 
dall was  never  allowed  or  granted ;  that  the  action  of  the  Department 
in  remanding  the  case  to  yoar  office  was  had  independent  of  his  mo- 
tion ;  and  that  *^  there  is  absolutely  nothing  in  this  reference  of  the  case 
back  to  the  Commissioner  to  warrant  the  statement  made  in  the  decis- 
ion sought  to  be  reviewed  here,  that  this  reference  back  to  the  Com- 
missioner was  in  effect  Kendall  asking  and  the  Department  granting, 
a  new  trial  upon  newly  discovered  evidence"  etc 

And  it  is  broadly  charged  that,  *^  Kendall's  attorney  asked  for  no 
such  action  as  was  taken  by  the  Department."  What  he  did  ask  in  his 
motion  of  March  1, 1890,  was,  '^I  respectfully  move  that  this  case  be 
remanded  to  the  General  Land  Office  with  instructions  to  take  action 
thereon  "  etc.  He  thus  distinctly  asked  that  the  Odse  he  remanded,  and 
also  asked  that  your  office  be  instructed  to  take  action  thereon  in  a 
certain  manner.  The  Department  acting  upon  this  motion  saw  fit  to 
comply  with  the  request  contained  in  the  motion  so  far  as  to  return 
the  papers  in  the  case,  but  did  not  see  proper  to  give  the  instructions 
as  asked.  The  plain  and  obvious  import  of  the  language  used  in  the 
motion  was  to  the  effect  that  the  appellant,  who  brought  the  case  here, 
had  discovered  a  fact,  which  he  relied  on  as  materially  affecting  the 
case  favorably  to  his  side  of  it,  and  which  fact  was  not  known  or  cou- 
bidered  by  your  office  when  it  passed  upon  the  merits  of  the  case,  and 
he  desired  the  case  sent  back  to  your  office  with  directions  to  consider 
this  newly  discovered  evidence  with  the  other  evidence  in  the  case, 
and  render  such  decision  upon  the  entire  case  as  the  facts  and  the  law 
demanded. 

With  the  view  of  giving  Kendall  the  full  benefit  of  the  newly  dis- 
covered evidence,  and  of  having  it  considered  with  all  the  other  evi- 
dence in  the  case,  the  Department  remanded  the  case^  or  what  was  the 
same  thing,  returned  it  to  your  office  for  further  consideration  in  the 
light  of  all  the  evidence.  After  having  secured  the  favorable  action 
ol  the  Department  upon  his  application,  the  party  will  not  be  heard  to 
say  that  he  did  not  mean  what  the  language  he  made  use  of  would  nat- 
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nrally  convey  as  his  meaning*  The  Department  conclnaively  presumes 
that  parties  litigant  before  it,  mean  what  the  langaage  used  by  them,  in 
its  ordinary  acceptation,  imports.  It  is  now  claimed  that  the  motion 
to  remand  was  in  effect  a  plea  in  abatement.  A  sufficient  answer  to 
this  is  that  there  is  no  authority  for  technical  dilatory  pleas  of  this 
character,  in  connection  with  the  administration  of  the  laud  laws.  The 
Bules  of  Practice  nowhere  recognize  any  system  of  technical  pleading; 
under  them  these  controversies  can,  in  every  case,  be  commenced, 
prosecuted,  and  terminated,  in  such  manner  as  to  protect  the  rights 
and  interests  of  the  parties  and  attain  the  ends  of  justice. 

The  case  having  been  sent  back  to  the  Gommissioner  upon  the  re- 
quest of  the  appellant,  for  further  consideration  by  him  in  view  of  Ken- 
dall's entry,  the  appellate  jurisdiction  of  the  Department  ceased,  and 
such  jurisdiction  could  not  attach  again  except  by  pursuing  the  methods 
pointed  out  by  the  law  and  Rules  of  Practice. 

This  familiar  rule  was  announced  in  the  opinion  sought  to  be  re- 
viewed, and  no  reason  is  perceived  for  holding  now  that  there  was  any 
error  in  it;  no  injustice  was  done,  Kendall  lost  no  right  by  it ;  his  right 
of  appeal  from  your  decision  upon  the  whole  case,  if  he  saw  fit  to  exer- 
cise it,  was  in  no  manner  abridged  or  limited,  he  had  the  unquestioned 
right  to  appeal  from  it  and  to  have  a  hearing  here  on  such  appeal,  upon 
the  merits  of  the  whole  case.    In  fact  he  did  appeal  but  not  in  time. 

The  tenth  ground  of  the  motion  for  review  vigorously  assails  the  filing 
of  Hall  as  being  shown  to  be  illegal  from  its  inception,  by  reason  of  a 
contract  entered  into  between  Hall  and  one  Gray,  before  Hall  made 
his  declaratory  statement,  whereby  said  Gray  was  to  furnish  Hall  all 
the  money  necessary  to  enable  him  to  carry  on  the  work  in  the  mine  to 
be  opened  upon  the  land.  It  is  claimed  that  this  arrangement  between 
Hall  and  Gray  is  shown  to  have  been  a  sale  of  a  one-half  interest  in  said 
coal  land. 

This  question  was  argued  by  counsel  on  both  sides,  when  the  case 
was  before  the  Department,  and  it  was  fully  considered  then,  with  all 
of  the  other  questions  involved  in  the  case.  It  was  then  found  that  the 
evidence  failed  to  establish  the  alleged  contract  of  sale.  A  careful  re- 
examination of  the  evidence  has  led  to  the  same  conclusion  now.  In 
the  light  of  the  evidence  and  record  of  the  case  this  contention  is  not 
well  taken. 

The  decision  sought  to  be  reviewed  held  that  the  Department  acquired 
no  jurisdiction  of  the  case  by  Kendall's  appeal  and  dismissed  it  for  that 
reason,  yet  under  the  peculiar  circumstances  of  the  case,  and  the  su- 
pervisory authority  conferred  upon  the  Secretary  of  the  Interior,  all  of 
the  testimony  was  carefully  reviewed  and  the  entire  record  examined, 
the  same  in  all  respects  as  if  the  appeal  had  been  regularly  taken  and 
it  was  found  that  there  was  no  disregard  of  the  law  or  the  regulations, 
<<  nor  apy  exercise  of  authority  or  power  not  granted  your  office,  nor 
any  injustice  done  in  the  case". 
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The  motion  under  consideration  was  orally  argued  and  the  original 
arguments  in  the  case  have  been  carefully  considered  and  all  the  evi- 
dence in  the  case,  patiently  re-examined,  and  the  same  conclusion 
reached  therefrom  upon  the  whole  case,  as  in  the  original  determina- 
tion.   The  motion  for  review  is  therefore  denied. 


PKACTICE— NOTICE  OF  DECISION- APPEAL-TIMBER  CULTURE  ENTRT. 

AYERS  V.  Annis. 

Time  within  which  to  file  an  appeal  does  not  begin  to  rnn  until  after  dne  service  of 

notice  of  the  decislou.  and  such  service  is  not  secured  through  mailing  a  cop}^  of 

the  decision  to  an  address  not  given  by  the  appellant. 
The  occupancy  and  possession  of  land  by  one  who    asserts  no  record  claim  thereto 

within  the  period  prescribed  by  law  does  not  exclude  such  land  from  timber 

culture  entry. 

First  Assistant  Secretary   Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  2,  1891. 

I  have  considered  the  case  of  Thomas  B.  Ayers  v,  Charles  Auuis, 
upon  the  appeal  of  the  latter  from  your  decision  reversing  that  of  the 
register  and  receiver,  and  rejecting  his  final  proof  for  the  S.  ^  of  !NE.  ^ 
and  N.  i  of  SB.  J  of  Sec.  35,  T.  32  N.,  R.  ol  W.,  Chadron  laud  district, 
Nebraska,  so  far  as  it  conflicted  with  the  timber  culture  entry  of  the 
former. 

Annis  filed  declaratory  statement  for  the  land  on  the  11th  of  June, 
1884,  alleging  settlement  on  the  4lh  of  February  of  that  year.  On  the 
19th  of  August,  1886,  he  submitted  final  proof,  at  which  time  Ayers 
filed  protest  against  the  same,  alleging  a  prior  claim  to  tbe  east  balf 
of  the  land,  under  a  timber  culture  entry  made  by  him  on  the  4th  of 
April,  1884.  His  entry  was  for  the  E.  i  of  the  NE.  J  and  E.  i  of  the 
SE.  i  of  said  section  35. 

The  hearing  which  followed  resulted  in  a  decision  by  the  register  and 
receiver  on  the  24th  of  March,  1888,  in  which  they  held  that  the  final 
proof  should  be  approved,  and  the  timber  culture  entry,  so  far  as  it 
conflicted  with  the  land  claimed  by  Annis,  should  be  canceled.  The 
case  was  taken  to  your  office  upon  appeal,  and  on  the  19th  of  February, 
1890,  you  decided  that  the  timber  cu  Iture  entry  of  Ayers  should  remain 
intact,  and  the  final  proof  of  Annis,  so  far  as  it  related  to  the  land  i*i 
controversy,  should  be  rejected. 

An  appeal  from  your  judgment,  by  Annis,  brings  the  case  before  me 
for  consideration. 

The  record  in  this  case  shows  that  the  decision  of  the  register  and 
receiver  was  rendered  on  the  24th  of  March,  1888,  and  that  tbe  parties 
in  interest  were  notified  by  registered  letters  on  the  2Gth  of  that  month, 
the  one  to  the  plaintiff  being  addressed  to  him  at  Chadron,  2(ebraska. 
On  the  21st  of  May,  1888,  the  attorney  for  Annis  admitted  service  of  a 
2565— VOL  13 15 


226  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

copy  of  Dotico  of  appeal  by  Ayers  from  tbe  decision  of  the  register  and 
receiver,  "  without  waiving  any  rights  under  law  or  rules."  A  copy 
was  also  left  with  the  register  and  receiver  which  they  refused  to  file 
for  the  reason  that  it  was  not  served  within  the  time  prescribed  by  the 
Eules  of  Practice. 

Kule  44  provides  for  the  service  of  notice  of  the  decisions  of  registers 
and  receivers  upon  the  parties  in  interest,  either  personally  or  by  regis- 
tered letter  through  the  raail  to  their  last  known  address,  and  gives 
them  thirty  days  in  which  to  appeal  from  such  decision  to  your  oflBce. 
Where  the  notice  is  served  by  mail,  the  time  is  extended  ten  days.  The 
appeal  in  this  case  was  not  taken  within  forty  days  from  the  time  of 
the  mailing  of  the  notice  of  decision  to  the  parties  in  interest. 

The  protest  against  the  final  proof  of  Annis  was  made  in  the  name  of 
Ayeis  by  one  Ballard,  who  conducted  the  proceedings  at  the  hearing 
as  his  attorney.  Subsequent  to  the  hearing  and  prior  to  the  decision, 
Ballard  was  disbarred  or  suspended  from  practice  before  the  register 
and  receiver,  and  hence  was  not  notified  of  the  decision.  At  tbe  hear- 
ing he  was  requested  to  disclose  the  place  of  residence  and  post  office 
address  of  Ayers  but  declined  to  do  so. 

On  the  30th  of  April,  1888,  Ayers  appointed  P.  E.  Baird  his  attorne- 
in  the  case,  and  when  he  applied  to  the  register  and  receiver  for  infer 
mation  as  to  its  status,  he  was  informed  that  it  had  been  decided, 
notice  sent  to  plaintiff  at  Ghadron  post-office,  and  the  papers  sent  to 
your  office.  He  obtained  the  notice,  and  the  appeal  was  perfected 
within  thirty  days  thereafter. 

In  his  notice  of  appeal  from  your  judgment,  the  appellant  urges  that 
you  erred  in  accepting  and  considering  the  appeal  taken  from  the  de- 
cision of  the  register  and  receiver,  it  not  having  been  brought  within 
the  time  allowed  by  Rules  of  Practice,  and  that  you  also  erred  in  not 
holding  that  the  settlement  and  improvements  of  Annis  upon  the  land 
was  notice  to  Ayers  that  it  was  already  occupied,  and  that  his  timber 
culture  entry  should  be  subject  to  the  rights  of  Annis  as  a  prior  set- 
tler. 

The  last  ground  of  error  would  be  a  good  one,  had  Annis  made  his 
filing  within  three  months  after  making  his  settlement.  This  he  neg- 
lected to  do,  and  that  neglect  rendered  the  land  subject  to  the  entry  of 
any  other  qualified  claimant. 

In  Bender  v.  Yoss  (2  L.  D.,  269)  it  was  held  that 

timber  caltnre  entries  should  be  made  upon  vacant  animproyed  land,  not  upon  cnl- 
tlvated  land  covered  by  the  valuable  improvements  of  another  and  in  the  posbossion 
of  another, 

and  in  the  case  of  John  A.  Adamson  (3'L.  D.,  152)  it  was  held  that  if 
the  entry  man 

makes  entry  of  a  tract  of  land  npon  which  some  other  person  is  living  and  has  im- 
provements, although  not  having  a  claim  of  record,  the  fact  of  such  occupation  and 
improvement  is  notice,  and  the  entry  is  made  at  the  same  risk  as  in  the  case  of  a 
claim  of  record. 
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While  these  decisions  have  not  been  formally  overruled,  a  decision 
which  seems  to  be  more  in  harmony'  with  the  provisions  of  the  statute 
was  made  in  the  case  of  Farris  v,  Mitchell  (11  L.  D.,  300)  where  it  was 
held  that 

the  occupancy  and  possession  of  land  by  one  who  asserts  no  record  claim  thereto 
within  the  period  provided  by  law  does  not  exclude  such  land  from  entry  under  the 
timber  culture  law. 

This  disposes  of  that  alleged  error,  and  leaves  for  consideration  the 
question  as  to  whether  the  appeal  from  the  decision  of  the  register  and 
receiver  was  or  was  not  taken  in  time. 

Notice  of  the  decision  was  sent  to  Ayers  by  registered  letter  ad- 
dressed to  him  at  Chadrou,  Nebraska  on  the  2Cth  of  March,  1888. 
The  rule  requires  that  it  should  be  sent  to  the  parties  in  interest  to 
^Hheir  last  known  address."  At  the  time  the  notice  was  mailed  the 
record  did  not  show  that  Chadron  was  ever  the  address  of  Ayers. 
Affidavits  were  afterwards  filed  in  the  case,  shoiriug  that  he  never  had 
resided  there.  Under  these  circumstances,  I  think  it  cannot  be  held 
that  addressing  the  notice  to  Ayers  at  Chadron  was  a  compliance  with 
the  rule,  and  limited  his  time  for  appeal  to  forty  days  from  the  date  of 
mailing  the  notice.  In  the  case  of  John  P.  Drake  (II  L.  D.,  574)  it  was 
held  that  *' notice  of  a  decision  by  mail,  will  not  bind  the  party  to  be 
served  if  such  notice  fails  to  reach  him."  That  case  goes  farther,  how- 
ever, and  holds  that 

the  failure  to  receive  notice  cannot  be  set  np  by  one  whose  own  laches  has  pre- 
vented service  in  the  manner  prescribed. 

Upon  the  hearing  in  this  case,  the  attorney  for  Ayers  refused  to  dis- 
close the  place  of  residence  or  the  post-office  address  of  his  client,  and 
if  no  effort  had  been  made  in  his  behalf  to  obtain  information  as  to  the 
result  of  the  trial,  I  would  hold  that  his  failure  to  receive  notice  was 
due  to  his  laches,  in  failing  to  furnish  the  local  officers  with  his  post- 
office  address.  It  is  shown,  however,  that  his  former  attorney  applied 
to  the  register  and  receiver  for  information  as  to  their  decision,  and 
was  refused  because  he  had  been  susi)ended  from  practicing  in  their 
court,  while  the  new  attorney  was  refused  until  he  filed  his  authority 
for  appearing  in  the  case.  As  the  appeal  was  brought  within  thirty 
days  after  notice  of  the  decision  was  actually  received,  I  think  you  did 
not  err  in  accepting  and  considering  it. 

I  have  given  the  case  careful  consideration,  and  while  the  equities 
are  largely  in  favor  of  Annis,  I  think  the  conclusion  reached  by  you  is 
correct,  and  the  decision  appealed  from  is,  therefore;  affirmed. 
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HOMESTEAT>— ALIEN  HEIRS— 1?ATENT. 

AGNEW  V.  MOBTON. 

Alien  heirs  of  a  deceased  homesteader  are  incompetent  to  make  proof  and  perfect 

tit  1(3  under  section  2291  of  the  Revised  Statutes. 
The  heirs  of  a  deceased  homesteader  are  not  required  to  personally  reside  on  the  land 

covered  hy  the  entry  of  the  decedent  in  order  to  perfect  title  thereto,  it  being 

sufficient  for  such  purpose  to  show  cultivation  for  the  requisite  period. 
Patent  should  issue  in  the  name  of  the  heirs  generally  where  final  proof  is  submitted 

by  the  heirs  of  a  deceased  homesteader. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  Septetnber  2,  1891. 

The  case  of  Jessie  B.  Agiiew  v.  Barney  Morton  is  before  me  on  ap- 
peal of  the  former  from  your  decision  of  April  18, 1890,  in  which  you 
affirm  the  action  of  the  register  and  receiver  dismissing  his  contest 
against  homestead  entry  No.  3835,  made  by  said  Morton,  June  29, 1885, 
for  the  NE.  J  of  Sec.  34,  T.  17  S.,  E.  25  E.,  Visalia,  California. 

'The  facts  are  substantially  set  forth  in  the  decision  appealed  from. 

The  contest  affidavit,  filed  December  12, 1887,  charges  abandonment, 
change  of  residence,  etc.;  that  claimant  '^has  died  leaving  no  heirs 
who  are  entitled  to  perfect  said  homestead  entry." 

The  service  of  notice  was  clearly  defective,  and  the  motion  made  to 
dismiss  the  contest  should  have  prevailed.  But,  since  the  attorney  for 
the  defendant  (the  heirs)  had  full  power  to  represent  them,  and  since  he 
subsequently  made  a  general  appearance  for  his  clients,  by  invoking 
the  power  of  the  local  officers  on  questions  other  than  that  of  jurisdic- 
tion, he  thereby  waived  his  rights  as  to  the  defective  service  and  can 
not  thereafter  be  heard  to  complain.  Ulmer  v.  Hiatt  et  aL,  4  (Greene) 
Iowa,  439;  Clark  v.  Blackwell,  Ibid.«441;  Anderson  v.  Eey,  12  L.D., 
020. 

It  is  insisted,  as  the  grounds  of  this  appeal,  that  the  entryman  left 
no  heirs  competent  to  make  final  proof. 

The  proof  shows  that  the  eutryman  died  April  21, 1887 ;  that  his  true 
name  was  Bernard  Murtaugh;  that  he  resided  upon  and  cultivated  the 
land  from  date  of  entry  until  his  death.  He  left  no  widow,  or  children. 
Uis  nearest  surviving  relatives  are  his  father  and  mother  (Michael  and 
Bridget  Murtaugh),  who  were  at  date  of  hearing  residents  of  Ireland ; 
a  sister  (Bridget  Curley),  who  resided  in  the  city  of  New  York;  the 
children  of  another  sister  (deceased),  who  also  lived  in  the  city  ot  l^cw 
York ;  and  an  aunt  (Ann  McGinn),  who  was  residing  upon  the  land  at 
the  time  of  the  hearing,  having  moved  there  February,  1888,  for  the 
purpose  of  cultivating  the  same  for  the  heirs  of  the  deceased  entryman. 

The  evidence  fails  to  show  any  lack  of  residence  or  cultivation  on 
the  part  of  the  eutryman  prior  to  his  death,  or  lack  of  cultivation  by 
Ann  McGinn  after  his  death. 
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Volume  2,  Civil  Code  of  California  (1885),  Sec.  1383,  defines  eucces- 
siou  as  "  the  coming  in  of  another  to  take  the  property  of  one  who  dies 
withont  disposing  of  it  by  will."  Sabdivision  2,  under  the  general  head 
of  ^^ Succession  "  is  as  follows : 

If  the  decedent  leave  no  issue,  the  estate  goes,  one  half  to  the  sarviviog  hnsband 
or  wife,  and  the  other  half  to  the  decedent's  father  and  mother,  in  equal  shares,  and 
if  either  be  dead,  the  whole  of  said  half  goes  to  the  other;  if  there  be  no  father  or 
mother,  then  one  half  goes  in  equal  shares  to  the  brothers  and  sisters  of  the  dece- 
dent, and  to  the  children  of  any  deceased  brother  or  sister  by  right  of  representation. 
If  the  decedent  leave  no  issue,  nor  hnsband,  nor  wife,  the  estate  must  go  to  hlB 
father  and  mother,  in  equal  shares,  or  if  either  be  dead,  then  to  the  other. 

Under  the  statute  above  quoted,  the  father  and  mother  in  Ireland — 
the  entry  man  having  left  no  will — succeeded  in  equal  shares  to  his  en- 
tire personal  estate,  amounting  to  the  sum  of  (1,881.43. 

Section  2291  of  the  Revised  Statutes  provides  for  the  issuance  of 
patent,  after  satisfactory  final  proof,  to  the  "heirs  or  devisee,'^  in  case  of 
the  death  of  the  entryman,  leaving  no  widow.  But  such  heirs  or  devisee 
shall  be  citizens  of  the  United  States  at  the  time  final  proof  is  made. 

It  is  manifest  that  the  father  and  mother,  while  citizens  of  Great 
Britain,  can  not  make  proof  and  obtain  patent  for  the  land.  Being 
thus  incompetent,  their  right  to  make  final  proof  and  receive  patent 
for  the  land  while  subjects  of  a  foreign  country  is  the  same  as  if  they 
had  no  existence. 

Subdivision  3,  Sec.  1386,  of  said  Code  provides  as  follows  : 

If  there  be  neither  issue,  husband,  wife,  father,  nor  mother,  then  in  equal  shares  to 
the  brothers  and  sisters  of  the  decedent,  and  to  the  children  of  any  deceased  brother 
or  sister  by  right  of  representation. 

It  is  shown  that  the  sister  and  the  children  of  the  deceased  sister  were 
citizens  of  the  United  States  at  date  of  entryman's  death,  and  being 
the  only  heirs,  at  that  time,  capable  of  succeeding  to  the  rights  of  the 
entryman,  and  having  given  full  power  to  Ann  McGinn,  who  cultivated 
the  land  for  them,  there  was  no  default  on  their  part,  though  not  per- 
sonally residing  on  the  land.  Swanson  v.  Wisely's  heirs,  9  L.  D.,  31 ; 
Beed  v.  Heirs  of  Plummer,  12  L.  D.,  562. 

When  satisfactory  proof  shall  have  been  made,  patent  should  be 
issued  in  the  name  of  the  heirs  of  the  entryman  generally,  without 
specifically  naming  them,  leaving  it  to  the  courts  of  the  State  to  deter- 
mine who  the  particular  heirs  are,  their  several  rights,  etc.  (See  In- 
structions, July  16, 1891, 13  L.  D.,  49.) 

The  proof  failing  to  show  the  alleged  abandonment,  and  there  ap- 
pearing to  be  heirs  of  the  deceased  entryman,  capable  of  making  final 
proof,  the  entry  will  remain  intact,  subject  to  future  compliance  with 
law. 

The  decision  appealed  from  is  accordingly  afiirmed; 
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Northern  Pacific  R.  R.  Co.  et  al.  v.  Walters  et  al. 

The  orders  for  indemnity  withdrawals  made  November  2,  1866,  and  December  16, 
1871,  for  the  St.  Paul  and  Duluth  Company,  and  the  Northern  Pacific  Company, 
respectively,  did  not  take  effect  upon  lands  embraced  within  the  former  Mille 
Lac  reservation,  npon  which  the  Indiana,  through  treaty-  stipnlntion,  had  a  right 
of  nse  and  occupancy,  which  then  existed,  and  was  not  extinguished  until  due 
provision  was  made  therefor  by  the  act  of  January  14,  1889. 

Until  selection  is  made  and  approved  no  title  vests  to  indemnity  lands ;  and  the  right 
of  selection  cannot  be  exercised  upon  land  that  is  covered  by  existing  entries, 
and  is  not  protected  by  withdrawal. 

The  provisions  made  in  the  act  of  January  14,  1889,  for  the  disposition  of  lands  re- 
leased under  said  act,  did  not  recognize  the  claims  of  said  companies,  and  effect- 
ually defeats  any  selection  of  said  land. 

Secretary  Nobis  to  the  Commiasioiier  of  the  General  Land  Office^  Sepiem- 

her  3, 1891. 

After  considering  the  statas  of  certain  lands  in  townsbips  42  N., 
range  35  W.,  43  N.,  range  36  W.,  and  42  and  43  N.  range  27  W.,  4tli 
principal  meridian  Minnesota,  formerly  embraced  in  the  reservation  set 
apart  for  permanent  homes  for  the  Mississippi  bands  of  Chippewa  In- 
dians, under  the  treaty  of  February  22, 1855  (10  Stat.,  1165),  and  known 
as  the  *'  Mille  Lac  Keservation,''  your  oflice  held  that  the  odd-numbered 
sections  in  said  townships  falling  within  the  primary  or  granted  limits 
of  the  grant  to  the  Northern  Pacific  Railroad  Company  passed  under 
said  grant,  but  that  the  lands  in  said  townships  falling  within  the  in- 
demnity limits  of  the  grant  to  that  company  and  also  of  that  to  the  St. 
Paul  and  Duluth  Railroad  Company  were  excepted  from  the  orders  of 
withdrawals  under  said  grants  and  tliat  entries  made  of  said  lands 
prior  to  the  date  of  selections  by  the  companies  should  be  allowed  to 
stand.  There  has  been  no  appeal  from  so  innch  of  yonr  decision  as  is 
favorable  to  the  Northern  Pacific  Railroad  Company.  Each  of  said 
companies,  however,  filed  an  appeal  from  so  much  of  said  decision  as 
was  adverse  to  its  claims. 

Subsequently  to  the  treaty  of  1855,  two  other  treaties  were  entered 
into  with  these  Indians,  one  under  date  of  March  11,  1863,  proclaimed 
March  19,  1863  (12  Stat.,  1240),  and  the  other  under  date  of  Miiy  7, 
1864,  proclaimed  March  20,  1865  (13  Stat.,  603),  by  each  of  wh^h  the 
said  lands  were  declared  ceded  to  the  United  States.  In  each  of  saiil 
treaties  it  was  declared  not  to  be  obligatory  upon  the  Indians  to  remove 
to  the  new  reservation  until  the  United  States  hud  complied  witb  cer- 
tain stipulations,  and  in  each  thcro.  was  a  special  provision  in  regard  to 
the  Mille  Lac  Indians,  in  the  following  words: 

Provided,  That  o^ing  to  tbe  heretofore  good  conduct  of  the  Mille  Lac  Indians,  they 
shall  not  be  compelled  to  remove  so  long  as  they  shall  not  in  any  way  intertere  with 
or  in  any  way  molest  the  x>ersous  or  property  of  the  whites. 
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It  seems  that  in  1871  many  filiugs,  entries  and  locations,  embracing 
lands  within  the  limits  of  the  original  reservation  were  allowed,  most 
of  which  were  in  September  of  that  year  and  January  following  can- 
celed by  your  office. 

The  farther  history  of  departmental  action  in  regard  to  these  lands 
is  folly  set  forth  in  the  cases  of  David  H.  Bobbins  (10  L.  D.,  3),  and 
Amanda  J.  Walters  etal,  (12  L.  D.,  52),  and  it  is  unnecessary  to  repeat 
it  here. 

The  act  of  Jnly  4,  1884  (23  Stat.,  89),  directed  that  said  lands  should 
Dot  be  patented  or  disposed  of  in  any  manner  until  further  legislation 
by  Congress.  The  act  of  Congress  approved  January  14, 1889  (25  Stat, 
G42),  provided  means  for  obtaining  from  the  Chippewa  Indians  in  Min- 
nesota a  complete  c«3:ssion 

of  all  their  title  and  intereat  in  and  to  aU  reBervations  of  said  Indians  in  the  State  of 
Miunesota,  except  the  White  Earth  and  Red  Lake  Keservations, 

for  the  approval  of  such  cession  by  the  President,  for  the  allotment  of 
lands  in  severalty,  and  for  the  sale  of  the  ceded  lands,  exce])t  those 
tracts  upon  which  there  should  be  "  a  subsisting,  valid  preemption  or 
homestead  entry."  In  regard  to  such  allotments  it  was  provided  as 
follows: 

Provided  further,  That  any  of  the  Indians  residing  upon  any  of  said  reservations 
may,  in  his  discretion,  take  his  allotment  in  severalty  nnder  this  act  on  the  reserva- 
tion where  he  lives  at  the  time  of  the  removal  herein  provided  for  is  effected,  instead 
of  being  removed  to  and  taking  such  allotment  on  White  Earth  reservation. 

It  may  be  stated  in  this  connection  that  the  Indians  residing  on  the 
Mille  Lac  reservation  at  the  dates  of  the  treaties  of  1863  and  1864,  or 
a  large  proportion  of  them,  had  continued  there  and  were  still  residing 
there  at  the  date  of  said  act  of  1839,  but  have  since  relinquished  all 
claim  to  such  right  of  occupancy,  one  of  the  provisions  of  the  agree- 
ment with  said  Indians  of  October  5,  1889,  being  as  follows: 

And  we  do  also  hereby  forever  relinquish  to  the  United  States  the  right  of  occu- 
pancy on  the  Mille  Lac  reservation,  reserved  to  us  by  the  twelfth  article  of  the  treaty 
of  May  7, 1S64  (13  Stat.,  p.  693). 

and  consented  to  remove  to  the  White  Earth  reservation. 

This  was  the  fact  when  the  opinion  of  the  present  Secretary  was  ren- 
dered in  the  case  of  Amanda  J.  Walters,  et  al,^  (12  L.  D.,  52). 

The  St.  Paul  and  Duluth  Company  claims  nnder  the  grant  to  the 
State  of  Minnesota  by  act  of  May  5,  1861  (13  Stat.,  64),  which  purports 
to  grant  ■"  every  alternate  section  of  public  land  of  the  United  States 
not  mineral,"  etc.,  and  provides  further  as  follows: 

but  in  case  it  shall  appear  that  the  United  States  have,  when  the  line  or  ronte  of  said 
road  is  definitely  fixed,  sold,  appropriated,  reserved,  or  otherwise  nispused  of  any 
sections,  or  any  part  thereof,  granted  as  aforesaid,  or  that  the  ri;s^ht  of  pre-emption 
or  homestead  settlement  has  attached  to  the  same,  then  it  shall  be  the  duty  of  the 
Secretary  of  the  Interior  to  select  from  the  lands  of  the  United  States  nearest  to  the 
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lines  of  sections  above  sjiecified,  in  alternate  sections  or  parts  thereof,  so  mnch  pub- 
lic land  of  the  United  States,  not  mineral,  as  shall  be  equal  in  amount  to  such  lands 
as  the  United  States  have  sold  or  otherwise  appropriated,  or  to  which  the  rights  of 
pre-emption  or  homestead  settlement  may  have  attached,  as  aforesaid. 

The  Northern  Pacific  Company  claims  under  its  grant  of  July  2, 1864 
(13  Stat,  365),  and  the  acts  amendatory  thereof,  which  grant  is  of  every 
alternate  section  of  pablic  land,  etc.,  on  each  side  of  said  railroad  line, — 

whenever  on  the  line  thereof,  the  United  States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated  and  free  from  pre-emption  or  other  claims  or 
rights,  at  the  time  the  line  of  said  road  is  definitely  iized,  and  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land  office ;  and  whenever,  prior  to  said 
time,  any  of  said  sections  or  partd  of  sections  shall  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlors,  or  pre-empted  or  otherwise  disposed  of,  other  lands 
shall  be  selected  by  said  company  in  lieu  thereof,  under  the  direction  of  the  Secretary 
of  the  Interior,  in  alternate  sections,  and  designated  by  odd  numbers;  not  more  than 
ten  miles  beyond  the  limits  of  said  alternate  sections. 

By  the  joint  resolation  of  May  31,  1870  (16  Stat.,  378),  said  company 
was  authorized  to  change  the  location  of  its  road,  and  it  was  provided 
that  if  there  should  be  in  any  State  or  Territory  a  deficiency  in  the 
amount  of  lands  granted,  within  the  limits  prescribed,  then  said  com- 
pany should  be  entitled — 

to  receive  so  many  sections  of  land  belonging  to  the  United  States  and  designated  by 
odd  numbers,  in  such  State  or  Territory  within  ten  miles  on  each  side  of  said  road, 
beyond  the  limits  prescribed  in  said  charter,  as  will  make  up  such  deficiency  on  said 
main  line  or  branch,  except  mineral  and  other  lands  as  excepted  in  the  charter  of 
said  company  of  eight-een  hundred  and  sixty-four,  to  the  amount  of  lands  that  have 
been  granted,  sold,  reserved,  occupied  by  homestead  settlers,  pre-empted,  or  other- 
wise disposed  of  subsequent  to  the  passage  of  the  act  of  July  two,  eighteen  hundred 
and  sixty-four. 

The  map  of  definite  location  of  the  St.  Paul  and  Duluth  road  oppo- 
site this  land  was  filed  in  your  office  on  September  24,  1866,  and  on 
November  2,  1866,  an  order  of  withdrawal  of  lands  within  the  limits 
of  said  graut  was  issued.  This  order  directed  the  withdrawal  of  the 
odd  sections  within  the  several  limits,  '*  except  in  so  far  as  valid,  pre- 
emption claims  may  have  attached  to  the  same,"  and  contained  the  fol- 
lowing statement: 

As  the  act  of  1861  reserves  from  the  grant  any  and  all  lands  theretofore  reserved 
for  the  purpose  of  aiding  in  any  object  of  internal  improvement,  or  for  any  other 
purpose  whatsoever,  no  land  south  of  the  north  fifteen  mile  limit  of  the  grant  to  the 
St.  Paul  and  Paoific  Railroad  is  included  therein. 

The  map  of  definite  location  of  the  Northern  Pacific  Railroad  opposite 
this  land  was  filed  on  November  21, 1871,  and  a  withdrawal  of  the  lands 
in  the  several  limits  was  ordered  by  letter  of  December  16, 1871,  which 
letter  contained  among  other  instructions  the  following: 

You  are  now  directed  to  withhold  from  sale  or  location,  pre-emption  or  homestead 
entry,  all  the  odd-numbered  sections  within  the  limits  designated  on  the  map  here- 
with and  not  heretofore  withdrawn.     *    •    • 
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Nor  can  the  company  make  selections  of  any  lands  heretofore  reserved  for  the  Lake 
Superior  and  Mississippi  Railroad  or  reserved  or  granted  for  any  other  purpose  and 
which  were  still  reserved  at  the  date  of  definite  location  of  the  road  and  map  thereof 
filed  in  this  office. 

Therefore  in  the  examination  of  any  lists  of  lands  selected  hy  the  company,  yon 
will  require  that  those  in  the  twenty  mile  or  granted  limits  and  those  in  the  thirty 
mile  or  first  indemnity  limits  shall  he  presented  in  separate  lists,  and  you  will  elimi- 
nate or  reject  therefrom  any  lands  to  which  the  United  States  had  not  full  title  or 
which  were  'reserved,  sold,  granted  or  otherwise  appropriated'  and  not  free  from 
pre-emption  or  other  claims  or  rights  at  the  time  the  line  of  said  road  was  *■  definitely 
fixed  and  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office'  which  was  2l8t November,  1871. 

There  could  be  selected  under  the  direction  of  the  Secretary  as 
indemnity  only  lands  not  reserved,  sold  or  otherwise  appropriated,  and 
the  orders  of  withdrawal,  especially  the  one  under  the  Northern  Pacific 
grant,  were  so  framed  as  to  clearly  indicate  this  and  to  affect  only  that 
class  of  lauds. 

Your  office  held  that  these  lands  in  question  were  not  included  in 
these  withdrawals,  because  the  Commissioner  who  issued  the  orders 
thought  said  lauds  were  already  in  a  state  of  reservation  and  they  were 
not  in  his  mind  as  a  part  of  the  lands  included  in  his  order ;  that  is,  the 
inclusion  or  exclusion  of  these  lands  in  or  from  said  orders  of  with- 
drawal is  made  to  depend  upon  the  inferred  belief  of  the  Commissioner 
as  to  their  status  rather  than  upon  their  actual  condition. 

This  position  is  untenable  as  to  any  lands  within  the  granted  limits, 
and  is  acceptable  only  in  so  far  as  it-  affects  the  question  whether  the 
Secretary  did  in  the  one  case  (that  is  the  St.  Paul  and  Duluth  road) 
select  or  in  the  other  direct  the  selection  of  the  lands  within  the  in- 
demnity limits.  The  facts  set  forth  in  your  opinion  give  strong  sup- 
port to  your  conclusion  that  the  Secretary  did  in  neither  case  act 
favorably  to  the  railroad  companies  as  to  the  lands  in  question,  but 
did  in  intent  and  by  actual  expression  refuse  to  select  or  approve  the 
selection  of  these  particular  lands. 

It  may  be  well  nevertheless  to  proceed  to  determine  whether  these 
lands  were  actually  excepted  from  said  orders  of  withdrawal  so  the  Sec- 
retary could  not  lawfully  have  selected  them  or  allowed  them  to  be  se- 
lected, nor  the  Northern  Pacific  Campany  lawfully  have  received  or 
claimed  them  even  under  the  joint  resolution  of  1870.  It  is  contended 
on  the  part  of  these  companies  that  the  Indians  by  the  treaties  of  1863 
and  1864,  conveyed  all  their  title  to  said  lands  to  the  United  States, 
and  that  thereafter  they  were  public  lands  of  the  United  States;  that 
this  had  been  so  determined  by  this  Department,  and  that  as  public 
lands  they  were  subject  to  and  included  in  the  orders  of  withdrawal ; 
that  said  treaties  had  the  effect  of  conveying  the  title  to  thes^  lands 
theretofore  held  by  the  Indians  to  the  United  States,  has  been  uni- 
formly held ;  and  that,  atter  the  dates  of  those  treaties  there  no  longer 
existed  a  technical  Indian  reservation  including  these  lands,  such  as 
came  within  the  purview  of  the  act  of  January  14,  1881)  (25  Stat.,  612), 
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^/         as  was  held,  it  is  claimed,  iu  the  case  of  Amanda  J.  Walters  etal,  (12 
L.  D.,  62). 

It  does  not  necessarily  follow,  howev^er,  that  because  the  original  In- 
dian title  to  these  indemnity  lands  had  been  extinguished  they  were 
subject  to  and  affected  by  said  orders  of  withdrawal;  and  although 
they  may  not,  at  the  dates  of  such  orders  of  withdrawals,  have  been  in- 
cluded in  any  technical  Indian  reservation,  yet  they  may  have  been  so 
appropriated  to  the  use  of  the  Indians  as  to  be  excepted  from  sucli 
orders.  In  fact  by  the  same  instrument  by  which  the  original  Indian 
title  to  these  lands  was  conveyed  to  the  United  States  another  interest 
in  said  lands  was  created  in  the  Indians,  that  is,  the  right  to  the  use 
and  occupancy  thereof  for  an  indefinite  period  of  time  was  conferred 
upon  and  guaranteed  to  said  Indians.  While  this  interest,  or  easement, 
or  privilege,  thus  given  was  at  one  time  held  as  not  constituting  a  bar 
to  the  entry  of  said  lands  yet  it  was  subsequently  recognized  by  this 
Department,  as  shown  by  the  refusal  to  allow  entries  made  thereon  to 
be  perfected,  and  by  Congress,  as  sliown  by  the  Jict  of  July  4,  1884, 
aupra^  prohibiting  the  disposal  of  said  lands  until  further  legislation, 
as  a  real  and  substantial  interest  or  right  in  the  enjoyment  of  which 
the  Indians  were  entitled  to  protection.  Nor  did  the  present  Secretary 
pass  upon  the  right  of  the  entryman,  as  was  done  in  the  case  of  Amanda 
J.  Walters,  supra^  until  he  had  by  a  commission  duly  authorized,  con- 
sulted with  the  Mille  Lac  Indians  and  been  assured  bv  the  cbairman 
of  that  commission  of  the  Indians'  consent  to  remove  from  these  lands 
to  White  Earth.  This  was,  in  my  opinion,  such  appropriation  as  ex- 
cepted them  from  said  orders.  The  language  of  these  orders  as  to  the 
Secretary's  selection  or  direction  is  quoted  above  and  will  be  perceived 
to  be  remarkably  strong  against  allowing  lands  to  the  companies,  ex- 
cept those  to  which  the  United  States  has  **  full  title  "  and  "free  from 
claims  or  rights  "etc.  These  orders  of  the  Commissioner  were  in  effect 
those  of  the  Secretary  and  must  be  taken  as  approved  and  required  by 
the  head  of  the  Department.  Evidently,  the  condition  of  these  very 
lands  subject  to  the  easement  of  the  Indians  was  not  only  well  known 
and  fully  understood  at  the  time,  bnt  was  the  cause  of  these  broad  and 
most  pertinent  expressions.  If  these  were  Lands  not  free  from  claims 
or  rights,  they  were  not  withdrawn  or  directed  to  be  for  the  companies. 
Certainly  the  lands  in  question  were  not  free  in  law  or  fact.  The  In- 
dians could  not  be  compelled  to  remove  therefrom,  as  things  were. 

This  conclusion  renders  it  unnecessary  to  consider  whether  the  sixth 
section  of  the  act  making  the  grant  to  the  Northern  Pacific  Comjmny 
prohibited  an  executive  withdrawal  of  lands  for  indemnity  purposes, 
the  correctness  of  the  ruling  in  the  case  of  said  corapiiny  v.  Miller  (7 
L.  D.,  100),  being  now  under  consideration  in  another  case. 

Lists  of  selections  as  indemnity  embracing  these  lands  were  filed  by 
the  Northern  Pacific  Company,  in  18S3,  and  by  the  St.  Paul  and  Duluth 
Company  in  April,  1881^,  and  the  right  of  selection  was  denied  by  the 
local  officers,  from  which  action  the  companies  appealed. 
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The  doctrine  that  until  selection  is  made  no  title  vests  as  to  indemnity 
lands  under  grants  of  this  character,  has  become  well  settled  by  a  long 
line  of  decisions  by  the  supreme  court.  Wisconsin  Central  R.  E.  Co. 
V.  Price  County  (133  U.  S.,  496),  and  authorities  there  cited. 

I  do  not  think  it  was  intended  to  overthrow  this  long  line  of  decisions 
and  to  lay  down  a  different  rule  in  the  case  of  St.  Paul  and  Pacific  Kail- 
way  Company  v.  Northern  Pacific  Railroad  Company  (139  TJ.  S.,  1). 

In  that  case  it  was  held  that,  there  not  being  a  sufficient  quantity  of 
lands  in  Minnesota  to  meet  the  requirements  of  the  Northern  Pacific 
company",  the  lands  there  in  question  (being  those  which  were  in  the 
granted  limits  as  shown  by  the  map  of  general  route,  and  withdrawal 
thereunder,  and  within  the  indemnity  limits  on  definite  location)  were 
so  appropriated  as  to  come  within  the  terms  of  exception  in  the  snbse- 
qaent  grant  and  that  as  to  those  lands  no  selection  was  necessary  to 
preserve  said  company's  rights  as  against  the  subseq  nent  grantee.  That 
case  did  not  involve  an  j' questions  as  to  when  title  to  lands,  approi)riated 
when  the  rights  of  the  grantee  company  would  otherwise  have  attached 
but  subsequently  becoming  subject  to  selection  as  indemnity  vested,  nor 
was  any  rule  as  to  such  lands  attempted  to  be  laid  down.  That  case 
does  not  control  the  question  here  involved. 

If  these  lands  were  public  and  subject  to  selection  at  the  dates  these 
companies  presented  their  applications  then  they  were  public  and  sub- 
ject  to  entry  at  the  times  the  entries  in  conflict  therewith  were  made, 
the  status  of  the  lands  had  not  in  the  meantime  been  chan  ged  so  as  to 
relieve  them  of  any  claim  before  existing.  Under  such  circumstances 
said  entries  would  constitute  a  bar  to  the  selection  of  the  lands  embraced 
by  them  and  your  decision  was  to  that  extent  clearly  right. 

Another  question,  however,  that  was  not  apparently  considered  by 
your  office  is  presented  and  that  is  as  to  the  effect  of  the  act  of  January 
14, 1889,  upon  these  lands.  That  act  provided  for  the  division  of  all 
lands,  freed  from  the  claims  of  the  Indians  under  that  act,  into  "pine 
lands"  and  "agricultural  lands,''  for  the  appraisement  of  the  pine  lands 
upon  the  basis  of  the  pine  timber  thereon,  for  the  sale  of  said  pine  lands 
at  public  auction  to  the  highest  bidder,  and  for  the  disposal  of  the  agri- 
cultural lands  to  actual  settlers  uuiler  the  homestead  law  with  the  addi- 
tional requirement  of  the  payment  of  one  dollar  and  twenty-five  cents 
per  acre.    Said  act  also  contained  this  further  proviso : 

Provided,  That  nothing  in  this  act  shall  be  held  to  authorize  the  .sale  or  other  dis- 
posal under  its  provision  of  any  tract  upon  which  there  is  a  subsisting  valid  pre-emp- 
tion or  liomestpad  entry,  but  any  such  entry  shall  be  proceeded  with  under  the 
regulations  and  decisions  in  force  at  the  date  of  its  allowance  and  if  found  regular 
and  valid,  patents  shall  issue  thereon. 

At  the  time  of  the  passage  of  this  a^t  the  lands  in  question  had  not 
been  subject  to  selection  and  the  companies  had  not  by  their  applica- 
tions for  such  lands  as  indemnity  acquired  any  vested  rights  thereunder 
nor  had  those  selections  been  ai)proved. 
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Until  the  selectlous  were  approved  there  were  do  selections  in  fact,  only  prolimi- 
nary  proceeding's  taken  for  that  purpose;  and  the  indeinnity  lands  remain  nnafiected 
in  their  title.  Until  then,  the  lands  which  might  be  taken  as  indemnity  were  in- 
capable of  identification;  the  proposed  selections  remained  the  property  of  the 
United  States.     Wisconsin  R.  R.  Co.  r.  Price  Cuuuty  (133  U.  S.,5I2). 

This  rule  is  peculiarly  applicable  to  the  case  now  under  consideration, 
not  only  had  the  selections  not  been  approved,  but  the  lands  bad  not 
been  free  for  such  selections.  Until  the  right  of  the  company  attached 
by  selections  made  the  title  remained  in  the  government,  sub- 
ject to  disposal  at  its  pleasure.  (Kansas  Pacific  E.  B.  Go.  v.  Atchison, 
Topekaand  Santa  Fe  R.  B.  Co.,  112  U.  S.,  414).  Congress  evidently 
did  not  consider  the  claim  of  said  companies  to  these  lands  sufficient  to 
preveut  their  disposal  as  provided  for  in  said  act  and  hence  made  no 
exception  in  favor  of  said  claims.  The  effect  of  this  act  was  to  defeat 
any  attemi)ted  selection  by  these  companies  of  the  lands  in  question  for 
indemnify  purposes  and  all  applications  to  make  such  selections  must 
be  denied. 

The  land  embraced  in  the  claim  of  Shaw-vosh-kung,  under  Article  I 
of  the  treaty  of  May  7,  1864,  was  clearly  excepted  from  the  grant  to 
said  !N^orthern  Pacific  Gompauy,  and  said  decision,  so  far  as  it  thus 
holds,  is  affirmed. 

The  foregoing  disposes  of  all  the  questions  presented  by  the  appeals 
herein  and  you  will  act  in  accordance  with  the  views  herein  expressed. 


HOMESTEAD  ENTRY-CULTIVATION-riNAL  PROOF. 

BuNN  V.  The  Heirs  of  Franklin. 

An  applicant  for  the  right  of  entry  under  the  hotnestead  law  is  honnd  to  personally 
know  the  character  of  the  land  he  claims,  and  whether  it  is  suitable  for  purp  'ses 
of  residence  and  cultivation.  Any  mistakes  that  may  be  avoided  by  proper 
diligence  are  at  his  own  risk. 

Final  proof  should  not  he  submitted  during  the  pendency  of  a  contest  that  involves 
the  land  in  question. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  September  3,  1891. 

On  October  11,  1882,  Isaac  Franklin  made  homestead  entry,  No. 
8236,  for  the  W.  J  of  the  NW.  ^  (not  the  N.  J  of  the  N VV.  |,  as  you  have 
it),  Sec.  34,  T.  20  K,  R.  11  E.,  Neligh,  Nebraska. 

January  20,  1888,  0.  B.  Bnnn  filed  his  affidavit  of  contest  against 
the  entry,  alleging  said  Franklin's  death,  and 

that  the  heirs  at  law  have  wholly  abandoned  said  tract  since  his  death,  and  that 
they  have  failed  to  cultivate  the  same  contiunou.«ily  or  auy  part  thereof  for  the  year 
IS-^S  or  1886,  until  June,  1SS7,  when  they  broke  about  one  acre,  and  in  October  of 

said  year  they  broke  about  one  and  a  half  acres  more that  they  failed  to 

exercise  any  ownership  over  said  land  prior  to  the  year  1867. 
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HeariDg  was  daly  had,  and  the  register  and  receiver  foand  that 
'*  Franklin  failed  to  establish  residence  on  the  land  within  six  months 
from  date  of  entry,  and  that  he  had  abandoned  the  land  for  more  than 
six  months  previons  to  his  death,  that  the  allegations  set  np  in  the  con- 
test have  been  sustained"  and  recommended  the  cancellation  of  the 
entry. 

Upon  appeal  you  by  decision  of  April  23, 1890,  affirmed  that  judg- 
ment.    An  appeal  is  further  prosecuted  to  this  Department. 

It  appears  that  the  entry  was  made  upon  land  lying  in  a  low  swale, 
and  that  it  was  for  that  reason  unfit  for  cultivation. 

In  the  spring  of  1883,  claimant  erected  a  small  house  upon  the  land, 
setting  it  on  blocks,  presumably  to  prevent  the  water  from  entering  it. 
The  house  was  a  frame,  about  fourteen  by  sixteen  feet ;  he  placed  a 
small  amount  of  furniture  in  it.  Several  witnesses  swear  he  had  no 
other  home,  but  just  how  much  time  he  occupied  it,  the  evidence  fails 
to  disclose.  He  was  a  single  man.  No  other  improvements  were  made 
on  the  land  by  the  entryman,  nor  did  he  cultivate  any  of  the  land.  In 
November,  1884,  more  than  two  years  after  the  entry,  he  was  taken  sick', 
left  the  land,  and  went  toF.F.  Burdick's,  distant  about  two  miles  from 
the  land,  where  he  remained  nntil  February,  1885,  when  he  died.  Ho 
left  a  will,  bequeathing  all  his  property — real  and  personal — to  Freder- 
ick Burdick  "  in  trust,  jointly  and  equally,  for  the  benefit  of  his  chil- 
dren." The  house  upon  the  land  was  thereafter  left  vacant,  becoming 
very  much  dilapidated,  and  the  laud  was  not  cultivated  until  June, 
1887,  when  Burdick  broke  about  five  acres  of  the  same,  sowed  a  bushel 
of  timothy  seed,  set  out  a  few  forest  trees,  and  mowed  about  sixty  acres 
of  the  grass  and  weeds.  He  gave  as  an  excuse  for  not  cultivating  the 
land  in  1885-6,  causes  over  which  he  had  no  control — namely,  the  wet 
condition  of  the  land. 

In  appears  that  in  the  years,  1883,  1884,  and  1885,  a  ditch  was  con- 
structed, seventeen  miles  in  length,  twelve  feet  wide,  and  six  feet  deep 
wliich  ran  through  the  land,  and  it  is  alleged  that  during  its  construc- 
tion and  before  it  was  entirely  completed,  it  made  the  land  wetter  than 
before,  by  bringing  thereon  water  from  distant  points  which  overflowed 
it  But  in  1887  the  ditch,  by  erosion,  became  deeper,  carrying  off  the 
water  sufficiently  to  dry  the  land,  thus  making  it  susceptible  of  culti- 
vation, and  that  the  trustee  in  that  year  began  the  cultivation  thereof 
it  being  the  earliest  possible  time  in  wliich  the  work  could  be  performed. 

Non-cultivation  for  the  period  charged  is  admitted,  but  it  is  claimed 
that  it  was  impossible  to  cultivate  the  land  for  the  reasons  above  given 
and  the  failure  is  attributed  to  "  the  act  of  God." 

While  the  proof  is  not  clear  that  claimant  abandoned  the  laud  for 
more  than  six  months  before  his  death,  yet  the  evidence  showing  that 
he  was  in  indigent  circumstances,  it  is  difficult  to  reconcile  his  good 
faith  in  the  light  of  his  conduct  in  remaining  more  than  eighteen  mouths 
in  that  swamp,  and  doing  absolutely  nothing  by  way  of  cultivation  or 
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improvement.  He  knew  the  condition  of  the  land  before  he  entered  it, 
and  was  advised  by  Burdick  (trustee  of  appellants  herein)  that  "  it 
would  be  pretty  wet  for  him  to  do  anything  upon  it,"  but  he  determined 
to  make  the  entry,  thinking  that  the  ditch  then  about  to  be  constructed 
would  render  it  dry  enough  to  cultivate.  It  does  not  appear  that  ho 
expended  either  money  or  labor  upon  the  ditch,  but  entered  the  land 
relying  upon  the  proposed  ditch  to  dry  it.  The  land  being  too  wet  for 
cultivation  when  he  entered  it,  and  relying,  as  he  did,  upon  others  to 
drain  it,  his  devisees  can  not  be  heard  to  urge  its  wet  condition,  as  an 
excuse  for  such  non-cultivation  claiming  it  to  be  the  "act  of  God.^ 

A  person  desiring  to  enter  land  should  first  carefully  examine  the 
same  and  satisfy  himself  as  to  its  character  and  desirability  for  pur- 
poses of  residence  and  cultivation.  lie  is  bound  to  personally  know 
the  land  he  claims,  and  any  mistakes  that  might  have  been  avoided 
with  proper  diligence  are  at  his  own  risk.  General  Circular,  1889, 
page  8. 

Conceding  that  claimant  resided  on  the  land,  yet  he  failed  to  culti- 
vate the  same  for  more  than  two  years  after  entry,  and  there  was  no 
pretense  of  cultivation  by  his  devisees  for  more  than  two  years  after 
his  death.  The  reasons  for  this  failure,  as  above  given,  can  not  be 
accepted.  Improving  the  land  being  a  positive  requirement,  and  the 
failure  in  that  regard  being  so  clearly  shown,  the  entry  must  be  can- 
celed.   It  is  so  ordered,  and  the  decision  appealed  from  is  afBrmcd. 

It  appears  that  contestant  was  permitted  to  file  a  declaratory  state- 
ment upon  the  land  May  5,  1890,  after  he  received  notice  of  your  said 
decision  of  April  23, 1890.  He  submitted  final  proof  upon  the  same 
December  29, 1890.  This  filing  was  permitted,  because  of  an  erroneous 
entry  on  the  tract-books.  But,  in  the  meantime,  an  appeal  was  duly 
tiled  from  your  said  decision  holding  the  entry  for  cancellation.  The 
local  officers  should  not  have  allowed  him  to  make  final  proof  until  the 
final  determination  of  the  contest.    Lafibon  v.  Artis,  9  L.  D.,  279. 

Defendant  in  the  case  at  bar  filed  a  protest  against  the  acceptance 
of  this  final  proof,  and  claimant  should  be  required  to  re-advertise  and 
submit  final  proof  anew. 

TOWNSHIP  SURVEY    RE  SURVEY. 

P.  M.  Nabboe. 

No  action  should  be  taken  toward  the  re-8urvey  of  a  township  daring  the  pendency 
of  an  appeal  before  the  Department  from  the  decision  rejecting  the  original  sur- 
vey. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Septem- 
ber 4,  1891. 

The  appeal  of  P.  M.  Narboe  from  the  decision  of  your  office  dated 
January  3,  1889,  in  refusing  to  direct  0.  A.  Ensign  in  making  a  re- sur- 
vey of  townsliip  7  north,  range  15  West,  (S.  B.  M)  California,  to  note 
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all  the  evidence  fouud  in  the  field  of  a  former  survey,  has  been  consid- 
ered. 

It  appears  that  Angnst  25, 1884,  said  Narboe  entered  into  a  contract 
with  the  government  to  survey  certain  townships  in  California,  includ- 
ing the  township  above  described.  In  due  course  of  time  the  surveys 
were  made,  field  notes  duly  platted,  and  the  same  approved  and  trans- 
mitted with  the  approved  plats  to  your  office.  Some  time  after  these 
surveys  were  made  they  were  examined  in  the  field  by  a  special  agent, 
and  upon  his  report  they  were  rejected  by  your  office  May  6,  1886. 
Narboe  api>ealed,  and  under  date  of  December  21, 1888,  this  Depart- 
ment directed  that  a  hearing  be  ordered  before  the  surveyor-general 
of  California,  in  order  to  give  appellant  an  opportunity  to  present  tes- 
timony in  support  of  his  survey. 

January  3,  1889,  your  office  addressed  a  letter  to  this  Department  in 
the  matter,  calling  attention  to  the  fact  that  on  January  11,  1838,  the 
grand  jury  of  the  northern  district  of  California  fouud  indictments 
against  said  Narboeand  one  W.  H.  Norway  for  conspiracy  and  perjury 
in  the  matter  of  surveying  contracts,  and  that  on  February  17,  1888, 
the  surveyor-general  of  California  was  instructed  to  institute  civil  suits 
on  the  bonds  of  said  Narboe,  securing  the  contract  above  referred  to, 
numbered  364. 

In  view  of  the  foregoing,  the  Department  under  date  of  January  7, 
1889,  directed  that  action  in  said  hearing  be  suspended  until  the  final 
determination  of  the  criminal  prosecution  and  the  civil  suits  then  pend- 
ing against  ^Narboe.    Said  suits  are  still  pending. 

May  28, 1889,  a  contract  (No.  60)  was  entered  into  by  U.  S.  Deputy 
Surveyor  C.  A.  Ensign  to  survey,  or  rather  resurvey  T.  7  N.,  R.  15  W., 
which  was  originally  included  in  contract  364  by  P.  M.  Narboe,  the 
returns  of  the  survey  of  which  were  rejected  by  your  office. 

Karboe  learning  of  this  new  contract  to  re-survey  said  township, 
requested  the  surveyor-general  to  direct  Ensign  "  to  mention  in  bis 
field  notes  all  the  corners,  monuments  or  other  marks  of  previous  sur- 
veys which  he  may  find." 

The  surveyor-general,  under  date  of  May  5,  1890,  submitted  the 
question  to  your  office  for  authority  to  take  such  action  in  the  matter 
as  may  be  considered  proper,  stating  that  he  could  see  no  objection  to 
granting  the  request. 

Under  date  of  May  17, 1890,  your  office  denied  the  request  of  Narboe 
on  the  ground  that  in  view  of  all  the  circumstances  in  the  case  ^'  it  is 
deemed  inexpedient  to  grant  the  request.'^    Narboe  appealed. 

As  heretofore  stated  a  heaiing  was  ordered  by  this  Department, 
December  21, 1888,  and  on  January  7,  1889,  said  hearing  temporarily 
suspended  until  the  criminal  proceedings  and  civil  suits  pending  against 
Narboe  shall  be  determined. 

May  28, 1889,  subsequent  to  this  action  by  the  Department  and  before 
the  question  of  the  Narboe  survey  had  been  adjusted  a  second  contract 
was  entered  into  with  C.  A.  Ensign  to  survey  the  same  township. 
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This  is  an  error.  The  appeal  of  Narboe  from  your  office  decision 
rejecting  his  survey  was  then,  and  is  now,  still  pending  before  this  De- 
partment and  no  steps  whatever,  with  a  view  of  again  surveying  said 
township  should  have  been  taken  until  the  validity  of  the  first  survey 
shall  be  fully  determined.  Therefore,  as  the  question  of  the  first  sur- 
vey is  stni  in  abeyance,  pending  said  proceedings  in  the  local  courts, 
you  will  suspend  all  action  in  relation  to  a  survey  of  said  township 
until  the  question  of  the  Narboe  survey  is  definitely  settled  by  this  De- 
partment. 

Under  the  circumstances,  as  no  second  or  resurvey  of  the  township 
will  be  made  until  the  first  survey  has  been  passed  upon  by  this  De- 
partment, and  the  rights  of  Narboe  definitely  settled,  I  deem  it  un- 
necessary to  consider  the  appeal  in  the  case  at  bar  therefore  the  same 
is  hereby  dismissed.    The  papers  in  the  case  are  herewith  returned. 

It  is  not  intended  by  any  of  the  proceedings  taken  or  allowed,  or 
anything  herein  contained  to  prevent  the  courts  from  proceeding  in 
this  or  like  cases ;  but  to  aid  them  rather  to  an  early  and  free  investi- 
gating and  trial. 


PUBLICATION  OP  NOTICE    MOTION  TO  SET  ASIDE  SERVICE. 

MUSSEB  V,  Pabkeb. 

Pablloation  of  notice  is  only  authorized  when  it  is  shown  by  affidavit  of  the  con- 
testanti  and  such  other  evidence  as  may  be  required  by  the  local  officers,  that,  due 
diligence  having  been  exercised,  personal  service  can  not  be  obtained. 

K evidence  is  offered  in  support  of  the  affidavit,  filed  as  the  basis  of  publication^  it 
should  be  written  out  aud  attached  to  said  affidavit. 

On  motion  to  set  asida  service  of  notfce  the  local  officers  may  properly  review  their 
action  in  directing  publication  of  notice. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  4, 1891. 

I  have  before  me  the  appeal  of  John  Musser,  in  case  of  himself  against 
James  D.  Parker,  from  your  decision  of  April  18,  1890,  dismissing  his 
contest  against  the  timber  culture  entry  of  said  Parker  for  the  SE.  J  of 
Sec.  35,  T.  6,  E.  31 ;  Oberliu,  Kansas,  laud  district. 

Your  statement  of  the  case  is  misleading  in  this :  You  say,  "  both 
parties  appeared,  the  defendant  specially,  who  filed  a  motion  to  dismiss 
the  contest,  for  the  reason  that  the  affidavit  made  as  a  basis  for  publi- 
cation does  not  set  forth  sufficient  facts  for  service  by  publication." 
This  would  not  be  sufficient  ground  for  dismissing  the  contest,  and  I 
find  by  the  record  that  the  motion  was  not  to  dismiss  the  contest,  but 
only  "  to  set  aside  the  service  made  herein,  for  the  reason  that  the  affi- 
davit as  a  basis  for  notice  by  publication  does  not  set  forth  facts  suffi- 
cient for  service  by  i)ublication. 

This  motion  was  sustained,  the  service  set  aside,  and  leave  given  the 
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coytestant  to  amend  his  affidavit  for  service  by  pablication.  Th's  lie 
refused  to  do,  aad,  upon  this  refusal  to  amend  and  proceed  to  obtain 
service  upon  the  entryman,  the  contest  was  dismissed  for  want  of  pros- 
ecntion. 

It  is  asserted  and  not  controverted,  that  the  local  officers  examined 
the  contestant  as  to  the  diligence  used  in  attempting  to  obtain  personal 
service,  or  learn  the  whereabouts  of  defendant,  and  ordered  service  by 
publication  upon  the  affidavit  filed,  as  aided  by  this  other  evidence 
taken  upon  oral  examination. 

Rule  11,  Rules  of  Practice,  provides  that : 

Notice  may  be  given  by  pablioatton  alone  only  when  it  is  shown  by  afSdayit  of  the 
oontestanty  and  by  such  other  evidence  as  the  register  and  receiver  may  require,  that 
dne  diligence  has  been  used,  and  that  personal  service  can  not  be  made,  etc. 

The  evidence  so  taken  should  be  written  out  and  attached  to  the 
affidavit  so  the  record  would  be  complete.  Any  other  practice  leaves 
your  office  and  the  Department  in  the  dark  upon  a  matter  material  to 
the  case.  Prima  facie  the  '^  other  evidence  "  was  such  as  the  register 
and  receiver  required,  for  upon  it  they  ordered  publication  to  be  made, 
which  was  accordingly  done }  but  the  action  of  the  local  officers  is  not 
ooDclnsive,  and  upon  motion  to  quash  the  service,  they  could  review 
their  former  action,  which  was  exparte^  and  find  that  the  facts  stated 
were  not  sufficient. 

The  affidavit  is  not  as  full  or  complete  as  that  in  the  case  of  Allen  v, 
Leet  (6  L.  D.,  669),  which  was  held  insufficient.    It  says : 

he  has  no  knowledge  ae  to  the  residence,  whereabouts,  or  post  office  address  of  de- 
fendant, and  cannot  ascertain  the  same  by  any  means  within  his,  the  affiant's,  control, 
and,  fnrther,  he  has  made  diligeot  inquiry  of  all  persous  residing  in  the  vicinity  for 
anch  information  and  has  wholly  failed  to  obtain  tiie  same. 

In  Allen  v.  Leet,  Allen's  affidavit  showed — 

that  he  has  made  dne  and  diligent  search  for  Leet  and  that  he  can  not  be  fonnd  nor 
heard  of,  and  that  personal  service  of  notice  of  this  contest  can  not  be  made  on  said 
deiendant  in  the  State  of  Nebraska  (the  land  was  in  Nebraska). 

It  i»  apparent,  foUowiug  the  practice,  that  the  affidavit,  unsupported 
by  other  evidence,  is  insufficient,  and  whatever  other  evidence  the 
local  officers  may  have  had,  there  is  none  before  me. 

As  the  question  of  jurisdiction  depends  upon  service  of  notice,  it 
must  affirmatively  appear  that  proper  service  has  been  made. 

The  motion  having  been  sustained,  the  contestant  declined  to  pro- 
ceed to  make  service  on  the  contestee.  This  being  so,  and  no  appeal 
having  been  taken  from  the  order  quashing  the  service,  there  was 
nothing  left  for  the  local  officers  to  do  but  dismiss  the  contest.  For  the 
reasons  herein  stated,  your  decision  dismissing  the  contest  is  affirmed. 
2665— YOL  13 16 
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SETTLEMENT  RIGHTS-CITIZENSHIP. 

RouGEOT  V.  Weir. 

An  alien  who  has  not  declared  his  intention  to  bec^^me  a  citizen  can  acqnire  no  rights 
by  settlement  filing,  or  entry,  as  against  a  bona  fide  adverse  claimant :  but  an  in- 
tervening claimi  set  np  in  bad  faith  to  wrong  and  defrand  such  settler,  will  not 
defeat  his  right  to  file  such  declaration,  and  perfect  his  entry  on  dne  compliance 
with  law. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Land  Office^  September  5,  1891. 

Peter  Weir  has  appealed  from  yoar  office  decision  of  Janaary  6, 1890, 
holding  for  cancellation  his  homestead  entry,  so  far  as  the  same  con- 
flicts with  the  pre-emption  filing  of  Theodore  Uougeot. 

From  the  record  it  appears  that,  on  the  27th  of  October,  1885,  Weir 
filed  his  declaratory  statement  for  the  E.  ^  of  the  NE.  ^  and  the  NE. 
J  of  the  SB.  i,  Sec.  31  T.  25  S.,  R.  13,  San  Francisco,  Calitbrnia,  alleg- 
ing settlement  three  days  prior  thereto. 

On  the  28th  of  Jane,  1886,  he  changed  his  pre-emption  filing  to  a 
homestead  entry. 

June  24, 1886,  eight  months  after  Weir's  preemption  filing  and  four 
days  prior  to  his  homestead  entry,  Theodore  Kougeot  filed  his  declara- 
tory statement  for  the  W.  J  of  the  NB.  J  and  the  N.  i  of  the  SB.  ^  ot 
the  same  section,  alleging  settlement  November  10, 1884,  their  respect- 
ive claims  thus  coming  in  conflict  as  to  the  NE.  i  of  the  SB.  ^  of  said 
section,  and  the  only  question  to  determine  is,  which  of  these  parties 
is  entitled  to  the  said  last  described  forty  acres. 

March  15, 1887,  Bougeot  published  notice  that  he  would  ofier  proof 
on  May  10,  and  notified  Weir  to  appear  and  contest,  if  he  so  desired. 

Both  appeared,  and  they  and  their  witnesses  were  examined  touch- 
ing their  respective  rights  to  the  land. 

July  8,  1887,  the  local  officers  found  in  favor  of  Weir,  and  recom- 
mended that  the  ^'filing  of  Bougeot,  in  so  far  as  it  aflected  the  laud  in 
contest  (NB.  i  SB.  ^),  be  canceled ;  that  he  be  permitted  to  enter  that 
portion  of  his  land  not  claimed  by  Weir,  and  that  the  filiyig  of  Weir  be 
allowed  to  stand." 

Eougeot  appealed,  and  your  office,  by  its  said  decision,  reversed 
their  action  and  gave  the  disputed  land  to  Bougeot. 

For  many  years  (June,  1874,)  prior  to  the  initiation  of  the  claims  of 
these  parties,  the  section  in  which  this  land  was  situated  was  supposed 
by  the  settlers  thereon  to  be  within  the  grant  to  the  Atlantic  and  Pa- 
cific Bailroad  Company,  and,  although  these,  with  other  parlies,  had 
from  year  to  year  cultivated  and  to  some  extent  improved  the  land 
along  the  supposed  route  of  said  railroad,  the  evidence  shows  that  no 
one  except  Weir  had  ever  laid  claim  to  the  same  as  government  land 
prior  to  March  23, 1886,  when,  by  the  decision  of  Secretary  Lamar  (At 
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.antic  and  Pacific  Railroad  Company,  4  L.  D.,  458),  this  rente  (from 
Buenaventura  to  San  Francisco)  was  declared  to  be  not  within  the 
terms  of  the  grant,  and  so  the  land  contiguous  thereto  was  opened  to 
settlement. 

The  laud,  howeyer,  embraced  in  the  entry  of  Weir,  was,  it  seems,  un- 
derstood by  him  to  have  been  exempt  from  the  operation  of  the  grant 
by  reason  of  a  homestead  claim  of  his  brother  to  the  same,  made  in 
1872,  and  existing  at  the  date  of  the  filing  of  the  map  of  definite  loca- 
tion ;  so  that,  as  appears  from  a  report  of  the  local  ofllcers,  the  forty 
acres  in  dispute  would  not  have  been  subject  to  the  grant,  even  though 
the  same  bad  embraced  the  land  along  the  route  described. 

It  is  shown  in  evidence  that  Weir  was  of  foreign  birth,  and  at  the 
time  he  made  his  pre-emption  filing  and  also  when  he  transmuted  the 
same  to  a  homestead  he  had  not  declared  his  iutention  of  becoming  a 
citizen  of  the  United  States. 

It  fnrtber  appears  that  he  had,  during  some  portion  of  the  War  for 
the  Union,  served  in  the  Missouri  State  Militia,  and,  at  the  time  he 
initiated  his  several  claims  for  the  land,  believed  that  such  service  eu- 
titled  him  to  the  privileges  of  citizenship.  Although  there  is  no  official 
evidence  of  such  military  service,  the  testimony  leaves  no  doubt  in  my 
mind  of  the  fact,  and  that  he  was  acting  in  entire  good  faith  when  he 
filed  for  the  land.  On  discovering  that  his  military  service  did  not  en- 
title him  to  take  government  land,  he  declared  his  intention  to  become 
a  citizen,  but  this  was  not  done  until  September  8>  1886,  subsequent  to 
the  filing  of  Kougeot. 

Although  Rougeot  claims  to  have  cultivated  a  portion  of  this  land 
prior  to  the  date  of  Weir's  first  filing,  the  evidence  is  clear,  I  think,  that 
such  cultivation  was  due  to  a  mistake  in  the  boundary  of  the  land  really 
occupied  by  him,  and  was  done,  not  with  the  intention  of  claiming  the 
land  from  the  government,  but  when  he  believed  it  was  not  open  to 
settlement  and  entry  by  reason  of  its  being  within  the  grant  to  the  rail- 
road company.  His  main  reliance  is  upon  the  fact  that,  at  the  time  he 
filed  bis  declaratory  statement,  there  was  no  valid  claim  against  the 
land,  because  Weir,  the  only  adverse  claimant,  was  disqualified  to  pre- 
empt or  make  entry  of  land,  or  assert  any  claim  thereto,  by  reason  of 
his  non-citizenship. 

Shortly  after  the  date  of  his  filing  (October,  1885),  Weir  moved  his 
house  on  the  land  in  controversy,  and  had  continued  to  live  there,  with 
his  family,  ever  since,  and  at  the  date  of  the  hearing  his  improvements 
were  worth  from  (1000  to  (1200,  including  a  good  orchard  of  about  a 
hundred  trees,  enclosed  by  a  wire  fence.  Bougeot  had  no  improve- 
ments on  it. 

The  evidence  discloses  that,  within  a  few  days  after  Weir  filed  for  the 
land,  Bougeot  went  to  him  and  told  him  that  he  claimed  the  land  and 
should  dispute  his  right  to  enter  the  same;  that  after  some  conversa- 
tion in  relation  to  the  rights  of  each  claimant,  it  was  agreed  that,  if 
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Weir  woald  give  up  all  his  improvements,  except  his  house  aud  barn, 
on  the  forty  acre  tract  upon  which  he  then  lived  (not  described;,  that 
he,  Eougeot,  would  make  no  further  claim  to  the  disputed  tract. 
Hongeot  denies  this,  but  on  this  question  the  clear  preponderance  of 
the  evidence  is  in  favor  of  Weir.  Rougeot  claims  that  he  agreed  to  this 
only  on  condition  that  Weir  should  leave  his  house  on  the  abandoned 
forty;  that  Weir  refused  to  do  this,  and  their  bargain  was  therefore 
never  consummated.  Weir  and  his  son  both  testify  to  the  contrary, 
while  Eougeot's  testimony  is  unsupported  by  any  other  witness. 

Although  the  interview  in  which  this  matter  was  considered  occurred 
in  October,  1835,  a  few  days  after  Weir  had  filed  on  the  land,  and  just 
previous  to  his  moving  his  house,  Kougeot  made  no  further  objection 
to  Weir's  occupancy  until  in  June,  1886,  when  he  filed  his  declaratory 
statement,  which  embraced  the  abandoned  forty  about  which  the  agree- 
ment or  attempted  agreement  was  made,  and  he  now  claims,  and  is  in 
possession  of  the  same  with  Weir's  improvements,  consisting  of  twenty- 
five  acres  of  breaking  and  a  good  well,  over  ninety  feet  in  depth,  walled 
and  curbed. 

At  the  date  of  the  contest,  Weir's  improvements  on  the  land  in  dis- 
pute consisted  of  a  house,  sixteen  by  twenty-four  feet,  with  two  rooms, 
three  doors  and  three  windows;  a  barn,  twenty  by  twenty  ieet;  a  sta- 
ble, or  shed,  eight  by  twenty;  an  orchard,  surrounded  by  a  wire  fence, 
and  containing  about  a  hundred  thrifty  trees ;  a  well,  forty-three  feet 
deep,  walled  and  curbed ;  and  a  large  acreage  of  cultivation — all  of  the 
value  of  ten  or  twelve  hundred  dollars. 

Weir,  not  having  declared  his  intention  of  becoming  a  citizen,  could 
establish  no  rights  by  his  settlement,  improvements,  preemption  filing, 
or  homestead  entry,  prior  to  such  declaration  as  against  a  bona  fide  ad- 
verse claimant.  If,  however,  there  was  no  valid  adverse  claim  prior  to 
his  declaration  of  intention  to  become  a  citizen  (September  8,  1886), 
his  disqualifications  were  thereby  removed,  and  his  entry  should  be 
allowed  to  stand  Jacob  H.  Edens,  7  L.  D.  229. 

The  question  then  is,  under  the  facts  as  above  set  forth,  was  the  ad- 
verse claim  of  Rougeot  such  a  valid  bona  fide  claim  as  will  preclude 
Weir  from  curing  his  defects  of  citizenship  as  pertaining  to  the  entry 
of  this  land.    I  think  not. 

Eougeot's  claim  to  the  land  at  date  of  Weir's  pre-emption  filing  was 
without  merit,  for  he  admits  in  his  evidence  that  he  then  thought  it  was 
railroad  land.  His  claim  was  therefore  with  no  intent  to  perfect  title 
thereto  under  the  pre.-emption  law.  Learning  that  Weir  had  filed  on 
it,  he  went  and  notified  him  that  he  was  in  possession  and  claimed  the 
right  of  occupancy. 

It  does  not  appear  in  evidence  that  at  that  time  Rougeot  knew,  or 
suspected  that  the  land  was  not  subject  to  the  railroad  grant,  but 
whether  he  had  such  knowledge  or  not  can  not,  in  my  judgment,  aftect 
the  merits  of  the  controversy,  for  he  agreed  that,  if  Weir  would  turn 
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over  to  him  his  improvements  (well  aDil  breaking),  he  would  abandon 
whatever  claim  he  might  have  to  the  forty  acres  in  dispute,  and,  as  the 
evidence  shows  he  thereafter  made  no  objection  to  Weir's  improving 
the  land,  until  after  the  decision  of  Secretary  Lamar,  supra,  declaring 
all  this  supposed  railroad  land  open  to  settlement,  when  he  files  his  de- 
claratory statement  for  the  land  formerly  occupied  by  Weir  and  the 
land  iu  controversy,  which  contained  the  improvements  of  Weir  made 
in  good  faith  under  and  in  pursuance  of  the  agreement  aforesaid. 

To  sustain  such  conduct  on  the  part  of  Bougot  would  be  to  use  the 
authority  of  this  Department  in  aid  of  a  fraud  upon  the  rights  of  Weir. 

The  case  in  all  its  material  aspects  is  parallel  with  the  case  of  John- 
son V.  Johnson,  4  L.  D.,  158,  in  which  it  is  said  that, ''  under  no  circum- 
stances will  it  (this  Department)  permit  itself  knowingly  to  be  made  an 
instrument  to  further  the  fraudulent  designs  of  an  individual  who  is 
seeking  to  acquire  title  to  land  to  which  he  has  no  right."  See  also 
Kewbaur  v.  Bush,  12  L.  D.,  533. 

There  being  no  valid  adverse  claim  against  the  land  at  the  time  Weir 
became  qualified  to  make  entry,  his  transmuted  homestead  entry  will 
be  held  intact  and  subject  to  final  proof. 

The  decision  of  your  ofBce  is  accordingly  reversed. 


PRB-BMPTION— SECTION  3268,  R.  S— PRACTICM, 

GOTT  V.  Shulab. 

Section  2269  R.  S.,  does  not  aathorize  an  administrator  to  complete  the  claim  of  a 

deceased  pie-emptor,  where  the  heirs  are  of  age  and  proceeding  to  comply  with 

the  law  and  perfect  the  entry. 
A  pending  motion  to  set  aside  a  decision  of  the  General  Laud  Office  and  remand  the 

case  to  the  local  office,  is  waived  and  abandoned  by  a  subsequent  appeal  of  the 

Department. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  September  5, 1891. 

I  have  considered  the  case  of  Peter  B.  Gott  v.  Eli  W.  Shular,  on  ap- 
peal by  the  former  from  your  decision  of  April  11,  1890,  dismissing  his 
protest  against  the  final  proof  of  the  latter  and  accepting  the  same,  for 
the  W.  i  of  the  NE.  i,  the  NB.  i  of  the  SE.  i,  and  Lot  No.  6  of  Sec.  34, 
T.  1  N.,  R  9  W.,  Los  Angeles,  Oalifornia,  land  district. 

Yonr  decision  states  the  record  and  testimony  fairly  and  substan- 
tially, and,  in  connection  therewith,  states  the  record  in  the  case  of  Eli 
W.  Shular  v.  Frederick  fi.  Payne,  the  latter  case  having  been  consid- 
ered by  the  local  officers  and  yonr  office  in  connection  with  the  case  at 
bar,  but  as  neither  of  said  parties  appealed  from  your  decision,  and  the 
land  involved  therein  is  not  embraced  in  the  lands  herein  involved,  that 
the  case  is  not  before  the  Department. 

The  facts  appear  to  be  that  on  May  15, 1890,  one  Z.  Decker,  admin- 
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istrator  of  the  estate  of  Margery  Shalar,  deceased,  filed  in  your  ofiSce, 
a  motion,  asking  that  your  decision  be  set  aside  and  yacated,  and  that 
the  whole  matter  be  remanded  to  the  local  land  office;  that  he  be  al* 
lowed  as  such  administrator  to  introduce  evidence  in  support  of  the 
declaratory  statement  of  Margery  Shular,  deceased,  as  filed  November 
13, 1875,  and  amended  Juue  3, 1878.    Secondly,  he  says: 

without  withdrawing  the  foregoing  request  and  motion  for  remanding  .  .  •  the 
said  Z.  Decker,  administrator,  .  .  .  hereby  intervenes  herein,  for  the  purpose  of 
appeal  from  the  decision  of  the  Hon.  Commissioner  ...  in  the  above  entitled 
matter,  dated  April  11,  1890.    This  appeal  is  taken  on  both  questions  of  law  and  fact. 

This  appeal  then  sets  forth  five  specifications  of  error. 

The  paper  is  entitled  <'  Notice  of  appeal,"  and  is  accompanied  by  a 
copy  ot  Decker's  letters  of  administration. 

As  the  pleading  or  appeal  was  not  filed  in  your  office  until  after  your 
decision,  no  action  was  taken  upon  it,  and  it  was  transmitted  to  the 
Department  with  the  papers  in  the  case,  which  came  up  on  the  appeal 
of  Gott 

The  paper  is  inconsistent  with  itself,  and  the  appeal  taken  from  your 
decision  must  be  considered  as  a  waiver  or  abandonment  of  the  motion 
to  remand. 

Decker,  however,  was  not  a  party  to  the  record  before  the  local  office 
or  your  office,  is  a  stranger  to  the  case  and  strict  .practice  would  strike 
his  motion  and  appeal  from  the  files,  but,  in  view  of  all  the  circum- 
stances in  the  case,  and  as  the  jurisdiction  of  the  Department  is  ac- 
quired by  the  appeal  of  Gott^to  avoid  delay  and  a  multiplicity  oi  suits, 
I  have  considered  the  paper  as  though  it  were  a  motion  addressed  to 
the  Department  and  interposed  in  the  case  here  pending. 

I  do  not  find  that  Decker  has  any  right  to  intervene  herein.  Section 
2269  (Kevised  Statutes)  provides  that  when  a  person  dies  before  con- 
summating his  pre-emption  claim,  it  shall  be  competent  for  the  executor 
or  administrator  of  the  estate  of  such  person,  or  one  of  the  heirs,  to  file 
the  necessary  papers. 

Margery  Sbular,  a  widow,  died  in  18S2,  leaving  six  children,  all  of 
full  age  except  one  son.  Eli  W.,  the  eider  brother,  and  John  lived  on 
the  land.  They  paid  all  of  the  mother's  debts,  including  expenses  of 
last  sickness  and  funeral,  and  by  an  agreement  with  their  four  sisters 
the  brothers  agreed  to  pay  to  each  sister  $100,  in  addition  to  paying 
the  deceased  mother's  debts,  and  they  were  also  to  take  the  mother's 
place  in  a  contest  brought  by  one  Loudy  for  one  '*  forty  acre  "  tract, 
the  unpaid  costs  in  which  were  $134.  One  ot  the  sisters  is  the  wife  of 
Gott,  the  plaiutifi'  herein.  She  had  deeded  all  her  right,  title,  and  in- 
terest in  the  land  to  Eli,  on  May  20,  1883.  John  and  Eli  did  not  have 
the  money  to  pay  this  indebtedness,  but  they  assumed  it,  and  gave 
their  joint  notes  for  such  as  tbey  could  not  pay.  Soon  after  this  ar- 
rangement John  died,  and  left  several  hundred  dollars  of  indebtedness. 
Thereupon  the  four  sisters  agreed  with  Eli  that,  if  he  would  pay  up 
John's  indebtedness  and  pay  them  $25  each,  that  they  would  release 
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all  their  rights  as  heirs  at  law  of  John,  he  having  died  anmarried. 
This  arraDgetnent  having  been  completed,  Eli  continued  to  caltivate 
and  improve  the  land,  and  paid  the  debt  as  rapidly  as  he  could. 

It  appears  that  two  of  the  sisters  lived  in  Washington,  and  letters 
from  them  show  that  they  had  each  received  (50,  and  each  expressed 
herself  ready  and  willing  to  sign  the  deed  whenever  Eli  could  pay  the 
balance  of  the  purchase  money. 

Pending  these  matters,  and  while  Eli  was  financially  embarrassed,  by 
the  unexpected  death  of  John,  and  the  consequent  additional  expenses 
to  be  paid,  he  was  trying  to  comply  with  the  law  and  secure  the  land, 
as  heir  of  Mrs.  Shnlar,  but  being  fearful  that  it  would  not  be  so  held 
he  had  made  a  filing  for  it  in  his  own  name. 

Gott,  after  his  wife  had  sold  her  interest  to  Eli  and  received  pay  and 
executed  her  deed  therefor,  went  on  to  the  land  and  erected  a  shanty, 
and  made  a  homestead  entry  therefor.  When  Eli  offered  final  proof, 
Gott  appeared  and  protested,  and  the  register  and  receiver  awarded 
the  land  to  Eli  W.  Shular,  dismissing  Gott's  protest. 

After  nearly  seven  years  had  elapsed  and  Mrs.  Shular's  estate  had 
been  thus  amicably  settled,  as  between  the  heirs  and  also  by  her  cred- 
itors, substituting  Eli  for  her,  and  when  it  appears  that  she  had  no  per- 
sonal estate,  Z,  Decker,  for  some  reason  which  does  not  appear,  is 
appointed  administrator  of  her  estate,  and  asks  to  intervene  in  this 
case. 

The  law  is  so  worded  that  the  administrator  or  an  heir  can  take  up 
her  preemption  claim  and  complete  it.  Ordinarily,  when  the  heirs  are 
of  full  age,  they  would  have  preference  by  the  common  law;  the  real 
estate  is  not  assets  in  the  hands  of  an  administrator. 

Under  the  homestead  law  (Section  2292),  where  both  parents  die  leav- 
ing minor  children,  the  executor,  administrator,  or  guardian  may  sell 
the  land  for  the  benefit  of  such  heirs,  but,  if  the  heirs  are  of  full  age,  the 
administrator  has  no  right  to  interfere,  and  it  was  certainly  not  intended 
by  the  statute  relating  to  pre-emptions  that  the  administrator  should 
interfere  where  the  heirs  were  of  age  and  attempting  to  comply  with  the 
law  and  complete  the  entry. 

Besides,  in  the  case  at  bar,  the  administrator  is  entirely  too  late.  It 
is  quite  evident  that  the  matter  of  his  a[)pointment  and  application  are 
simply  to  defeat  the  claim  of  h)li.  It  is  the  outgrowth  of  the  effort  of 
Gott  to  get  the  laud,  with  all  the  valuable  improvements  placed  on  it 
by  Eli,  lo  tako  from  him,  if  possible,  seven  or  eight  years  of  toil,  tbis, 
too,  after  his  wife  had  received  all  she  asked  for  ber  claim  and  probably 
all  it  was  worth  at  the  time  it  was  sold. 

CaVefully  reviewing  the  record,  I  find  no  reason  for  disturbing  your 
conclusions,  which  concur  with  tliose  of  the  register  and  receiver. 

The  application  of  Z.  Decker,  as  administrator,  to  intervene  is  re- 
jected, and  as  his  appeal  was  irregular,  he  not  having  been  a  party  to 
the  case,  that  branch  of  his  case  is  dismissed. 

Your  decision  is  affirmed. 
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PRK-KMPTION  SETTLEMENT—SECTION  2«e0  R.  S. 

Wilson  v.  Bergen  et  al. 

One  who  quits  or  abandons  land,  in  which  he  owns  an  undivided  interest,  to  reside  on 
public  land  in  the  same  State  is  within  the  inhibition  of  section  2260  R.  S. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  6, 1891. 

I  have  considered  the  appeal  of  William  Wilson  from  the  decision  of 
your  office  of  April  10, 1890,  rejecting  the  final  proof  of  Wilson  for  the 
SE.  \  of  Sec.  21,  T.  27  S.,  B.  37  E.,  Gainesville,  Florida,  and  accepting 
the  final  proof  of  John  F.  Bergen  under  his  pre  emption  declaratory 
statement  for  said  tract. 

This  tract  was  claimed  by  William  H.  H.  Oleason  under  homestead 
entry  made  October  14, 188.5,  also  by  John  F.  Bergen  under  pre-emption 
declaratory  statement,  filed  October  9, 1R85,  alleging  settlement  October 
1, 1885,  and  by  William  Wilson  under  declaratory  statement  filed  Octo- 
ber 29, 1885,  alleging  settlement  September  24, 1885. 

A  hearing  was  had,  and  upon  the  testimony  offered  at  said  hearing 
the  local  officers  recommended  <*  that  Gleason's  entry  be  canceled,  Wil- 
son's proof  be  rejected  on  the  ground  tbat  he  is  not  a  qualified  pre- 
emptor,  and  that  Bergen  be  allowed  to  make  cash  entry  of  the  land  in 
controversy."    From  this  decision  Gleason  did  not  appeal. 

On  appeal  by  Wilson,  you  affirmed  said  decision,  and  held  that  Glea- 
son having  failed  to  appeal  from  tbe  decision  of  the  local  officers,  so 
far  as  it  afiects  his  entry,  it  has  become  final.  Wilson  again  appealed, 
alleging  error  in  holding  that  he  removed  from  land  of  his  own  to  re- 
side on  the  public  land,  as  he  only  owned  an  undivided  one-fourth  in- 
terest in  the  SW.  ^  of  Sec.  21,  T.  27  S.,  E.  37  E.,  and  in  rejecting  his 
final  proof,  notwithstanding  the  admitted  fact  that  he  had  complied 
with  the  law  and  was  a  prior  settler. 

The  material  issue  involved  in  this  case  is,  whether  Wilson  moved 
from  land  of  his  own  to  reside  on  tbe  public  land  when  he  made  his  set- 
tlement upon  the  tract  in  controversy. 

The  evidence  shows,  as  found  by  the  local  office  and  by  your  office, 
that  he  lived  on  land  adjoining  the  tra^^t  in  controversy  when  he  made 
his  settlement,  in  which  he  owned  one  fotirth  interest.  This  fact  is  not 
denied  by  the  appellant,  but  he  claims  that  such  fact  does  not  bring 
him  within  the  inhibition  of  section  2260  of  the  Revised  Statutes,  for 
the  reason  that  he  was  only  the  owner  of  an  undivided  one-fourth  in- 
terest in  said  property. 

The  facts  in  this  case  bring  it  within  the  rule  announced  in  the  case 
of  Eichards  v.  Ward,  9  L.  D.,  605,  to  wit:  that  one  who  quits  or  aban- 
dons land  in  which  he  holds  an  undivided  interest,  to  settle  on  public 
land  in  the  same  State  or  Territory,  is  within  the  inhibition  of  section 
22G0  of  the  Revised  Statutes,  and  must  be  ruled  thereby. 

The  decision  of  your  office  is  affirmed. 
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RESERVATION  FOR  GOVBRXMENT  USE, 

John  F.  Weh  et  al. 

The  reservation  of  one  acre  lor  goYernment  nse  at  Guthrie,  Oklahoma^  is  not  defeated 
though  the  tract  selected  is  not  located  in  exact  accordance  with  the  proclama- 
tion of  the  President. 

First  Asnstant  Secretary  Chandler  to  the  O&mmissioner  of  the  Oeneral 

Land  Office,  September  5,  1891, 

By  letter  of  September  2^  1889,  yoa  approved  the  action  of  the  local 
officers  rejecting  the  claims  of  John  F.  Weh  and  Samuel  S.  Marsh  to 
certain  lots  sitaated  on  the  acre  of  laud  reserved  for  government  nse  on 
the  NB.  {  of  the  SB.  i  of  section  8,  T.  16  K,  B.  2  W.,  Guthrie,  Okla- 
homa. 

From  your  action,  said  parties  by  their  attorneys,  file  an  appeal. 

The  grounds  of  appeal  are  stated  as  follows : 

First,  That  said  Hon.  Oommissioner  of  the  Oeneral  Land  Office  erred 
in  approving  and  cod  firming  the  decision  of  the  said  register  and 
receiver  in  this  case ; 

Second,  That  said  Hon.  Oommissioner  of  the  Oeneral  Land  Office 
erred  in  not  reversing  the  decision  of  said  register  and  receiver  and  in 
not  directing  them  to  take  and  hear  testimony  in  this  case. 

The  only  attempt  at  a  valid  assignment  of  error  is  contained  in  the 
closing  sentence  of  the  second  specification,  and  this  is  so  general  in  its 
character  that  it  hardly  reaches  the  standard  required  by  the  rules  of 
practice,  and  in  my  opinion,  the  appeal  might  be  dismissed  under  rules 
88 and  90  of  the  rules  of  practice;  McLaughlin  v,  Eicbards  (12  L.  D«, 
90). 

But  aside  fi*om  the  technical  defect  in  the  appeal,  I  do  not  think 
the  claims  of  Weh  and  Marsh  have  any  foundatiou,  either  in  law 
or  in  equity.  By  the  proclamation  of  the  President  of  the  United 
States,  dated  April  20,  1889,  one  acre  in  square  form  in  the  N  W.  corner 
of  the  NB.  J  of  SB.  J  of  Sec.  8,  T.  16  N.,  R.  2  W.,  was  reserved  for 
government  nse,  but  it  can  not,  I  think,  be  successfully  maintained, 
that  the  tract  thus  to  be  reserved,  must  of  necessity,  be  located  in  the 
extreme  northwest  corner  of  tho  legal  subdivision  designated.  The 
primary  object  in  reserving  the  tract  was  to  secure  a  place  for  the  occu- 
pancy of  the  United  States  land  office.  An  acre  was  selected  and  thus 
occupied  by  the  proper  officers  of  the  government  and  the  intention  of 
the  President  was  thus  carried  into  effect,  even  though  the  tract 
selected  was  located  a  few  rods  east  of  the  extreme  corner  designated 
in  the  proclamation.  Hence  the  action  of  the  local  officers,  and  of  your 
offlcci  was  correct,  and  is  affirmed. 
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PRACTICE-APPEAL— APPLICATION  TO  ENTER. 

John  A,  Stone. 

An  ftpplicaut  for  public  land  who  fails  to  appeal  from  an  order  of  rejection  loses  all 
rights  under  his  application. 

The  local  officers  have  uo  authority  to  extend  the  time  within  which  an  appeal  may 
be  taken  from  their  action,  or  to  stipulate  that  a  rejected  application  shall  be 
held  in  abeyance  to  await  departmental  action  in  a  similar  case. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  5,  1891. 

This  is  an  appeal  by  John  A.  Stoue  from  yoar  office  decision  of  May 
26, 1890,  rejecting  his  desert  land  application  for  Sec.  28,  T.  14  N.,  B« 
18  E.,  North  Yakima,  Washington. 

It  appears  that  on  April  25, 1888,  Stone  applied  at  the  local  office  to 
make  desert  entry  for  said  tract ;  that  with  said  application  he  tendered 
an  ^^  initial  payment"  of  twenty-five  cents  per  acre;  that  s^id  applica- 
tion was  rejected  ^^for  the  reason  that  the  price  of  the  land  was  double 
minimum ; "  that  no  appeal  was  taken  from  this  action  '<  but  it  was 
stipulated  between  Stone  and  the  local  officers  "  to  abide  the  decision  in 
the  like  application  of  Richard  Strobacb,  then  pending  on  appeal  in 
your  office ;  that  June  20,  1888,  your  office  affirmed  the  local  office  in 
rejecting  Strobach's  application;  that  August  1,  1889,  the  Department 
affirmed  this  action;  that  February  24, 1890,  Waterman  A.  Bowen  made 
timber  culture  entry  for  the  SE.  ^  of  said  section  28 ;  that  March  13, 
1890,  Stone  again  made  desert  application  for  said  section,  and  tendered 
^^as  an  initial  payment  therefor"  fifty  cents  per  acre;  that  said  appli- 
cation, as  shown  by  endorsement  was  rejected  by  reason  of  conflict  with 
Bowen's  timber  culture  entry,  and  that  on  appeal  by  Stone,  your  office 
by  its  said  decision  sustained  said  action. 

It  is  alleged  on  appeal  that  by  said  stipulation  the  local  officers  agreed 
to  give  Stone  written  notice  of  your  office  decision  in  the  Strobach 
case,  and  thereafter  for  thirty  days  suspend  the  land  from  entry  and 
filing,  and  that  such  notice  was  not  given.  It  is  accordingly  urged,  in 
effect,  that  Bowen's  entry  is  invalid  because  made  when  Stone's  first 
application  was  in  fact  pending,  and  that  his  second  application  should 
therefore  be  allowed. 

By  Stone's  failure  to  appeal  from  the  rejection  of  his  first  application 
such  action  became  final.  An  appeal  to  your  office  within  thirty  days 
was,  in  the  premises,  the  remedy  prescribed  by  the  department.  See 
rules  43  and  67  of  practice. 

The  local  officers  being  without  authority  to  enlarge  the  time  pre- 
scribed for  appeal  from  their  action,  the  stipulation  referred  to  was 
without  effect  and  could  not  operate  to  preserve  any  rights  which  Stone 
may  have  acquired  because  of  his  first  application. 
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It  follows  that  when  Bowen  made  his  said  entry,  the  land  embraced 
therein  was  vacant.  Bowen's  entr^'^  being  consequently  valid  Stone's 
second  application  was  properly  rejected  for  conflict  therewith. 

The  judgment  appealed  from  is  affirmed. 


PBE-BMPnON  CLAIM— TIMBER-CULTTJKE  ENTRY— HOMESTEAD. 

HOOHBEITEB  V.  FiNLAYSON. 

One  who  makes  pre-emption  filing  for  a  tract,  and  subsequently  abandons  such  filing 

and  enters  a  portion  of  the  land  nuder  the  homestead  law,  ezhansts  thereby  his 

pre-emptire  right. 
A  pre-emption  filing,  and    possession  thereunder,  by  one  who  has  previonsly  ex* 

hansted  bis  rights  nnder  the  pre-emption  law,  will  not  exclude  the  land  covered 

thereby  from  appropriation  under  the  timber  culture  law. 
The  right  to  make  an  additional  homestead  entry  under  section  6,  act  of  March  2, 1889, 

can  not  be  exercised  upon  land  covered  by  the  existing  entry  of  another. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  7, 1891. 

I  have  considered  the  ease  of  John  T.  Hochreiter  r.  Daniel  Flnlayson, 
upon  the  appeal  of  the  latter  from  your  decision,  rejecting  his  final 
proof,  and  holding  for  cancellation  his  preemption  filing,  for  the  S.  ^ 
of  the  NE.  i  and  the  K  i  of  the  SB.  i  of  Sec.  26,  T.  13  N.,  R.  16  W., 
Grand  Island  land  district,  Nebraska. 

Finlayson  filed  declaratory  statement  for  the  land  on  the  1st  of  July, 
1886,  and  on  the  21st  of  March,  ISbl^  Hochreiter  made  timber  culture 
entry  for  the  same  tract.  After  giving  due  notice,  Finlayson  submitted 
final  proof  before  the  local  officers,  on  the  9th  of  September,  1887,  at 
which  time  Hochreiter  filed  protest,  alleging  that  Finlayson's  filing  was 
in  the  interest  of  a  third  person,  and  that  he  had  exhausted  his  pre- 
emption right  prior  to  the  filing  in  this  case. 

After  considering  the  final  proof,  the  evidence,  and  the  stipulation  of 
the  parties,  the  register  and  receiver,  on  the  14th  of  March,  1888,  ren- 
dered their  decision,  in  which  they  rejected  the  final  proof  of  Finlayson, 
and  recommended  that  his  filing  for  said  land  be  canceled.  Upon  ap- 
|)eal  to  your  office,  that  judgment  was  affirmed,  on  the  30th  of  January, 
1890.  A  motion  for  a  review  of  your  decision,  filed  on  the  15th  of  Feb- 
ruary, 1890,  was  denied  by  you  on  the  2d  of  April,  of  that  year,  and  on 
the  23d  of  that  month  Finlayson  filed  in  the  office  of  the  register  and 
receiver  an  application  to  make  homestead  entry  for  the  N.  J  of  the  SE. 
^  of  said  section  26,  as  an  additional  homestead  entry,  under  the  pro- 
visions of  the  act  of  March  2,  1889  (25  Stat.,  854).  The  local  officers 
denieil  this  application,  for  the  reason  that  the  land  was  already  cov- 
ered by  the  timber  culture  entry  of  Hochreiter.  From  this  decision 
Finlayson  appealed  to  your  office,  where  it  was  affirmed  on  the  16th  of 
July,  1890. 
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Appeals  from  the  three  decisions  rendered  by  your  office,  brin^  the 
case  to  this  Department  for  consideration.  The  first  appeal  was  filed 
on  the  24th  of  June,  1890,  and  was  from  the  decision  of  January  30, 
and  April  2,  of  that  year,  and  in  it  the  appellant  alle/^ed  that  you  erred 
in  holding  that  Finlayson  had  exhausted  his  pre-emption  right  by  mak- 
ing the  alleged  declaratory  statement  on  land  in  the  Lincoln  district, 
Nebraska;  in  rejecting  his  final  proof;  in  overruling  his  motion  for  a 
review ;  and  in  not  holding  that  he  was  entitled  to  enter  at  least  eighty 
acres  of  the  land  in  controversy  as  an  additional  homestead  under  sec- 
tion 6,  act  of  March  2, 1889.  The  second  appeal  was  filed  September 
20,  1890,  and  was  from  your  decision  of  July  10,  of  that  year,  and  al- 
leges that  you  erred  in  rejecting  Finlayson's  application  to  enter  said 
land,  under  act  of  March  2,  1889  ;  in  holding  the  timber  culture  entry 
of  Hochreiter  a  bar  to  his  entry;  in  holding  that  he  had  no  such  valid 
filing  or  entry  of  record  as  would  enable  him  to  make  a  homestead 
entry  under  act  of  March  2,  1889.  notwithstanding  the  timber  culture 
entry  of  Hochreiter. 

At  the  hearing  which  followed  the  protest  of  llochreiter  when  Fin- 
layson presented  his  final  proof,  a  stipulation,  signed  by  the  attorneys 
for  the  respective  parties,  was  admitted  in  evidence,  which  it  was  agreed 
set  forth  the  facts  of  the  case.    It  was  as  follows : 

It  is  hereby  stipulated  and  agreed  that  said  Dauiel  Finlayson,  on  or  about  August 
30,  1669,  made  pre-emption  declaratory  statement  No.  4769,  upon  the  SE.  ^  of  Sec.  24, 
T.  12  N.,  R.  3  £.,  at  the  Lincoln  land  ofiQce,  iu  Lincoln,  Nebraska,  and  afterward,  and 
on  the  first  day  of  September,  1870,  said  Daniel  Finlayson  made  homestead  entry  on 
the  S.  i  of  the  SE.  i  of  Sec.  24,  T.  12  N.,  R.  3  E. ;  and  Daniel  Finlayson,  Jnnior,  a  soa 
of  former,  made  homestead  entry  on  the  N.  i  of  SE.  i  of  Sec.  24,  in  T.  12  N.,  R.  3  E., 
on  the  6th  day  of  October,  1H71 ;  all  of  which  entries  were  made  at  Lincoln,  Nebraska, 
and  that  each  of  said  parties  made  final  proof  and  obtained  title  to  said  tracts  em- 
braced in  their  respective  homesteads. 

Section  2261  of  the  United  States  Revised  Statutes,  provides  that, 

No  person  shall  be  entitled  to  more  than  one  pre-emption  right  by  virtue  of  the 
provisions  of  section  twenty-two  hundred  and  fifty-nine ;  nor  where  a  party  has  filed 
his  declaration  of  intention  to  claim  the  benefits  of  such  provisions,  for  one  tract  of 
land,  shall  he  file,  at  any  future  time,  a  second  declaration  for  another  tract. 

Under  the  stipulation  filed,  and  the  statute  quoted,  the  register  and 
receiver  were  justified  in  finding  that  Finlayson  had  exhausted  his  pre- 
emption right,  and  they  properly  rejected  his  proof,  and  recommended 
the  cancellation  of  his  filing.  His  filing  being  invalid,  the  land  waa 
subject  to  the  entry  of  any  other  qualified  claimant.  It  was  in  that  sit- 
nation  on  the  21st  day  of  March,  1837,  when  Hochreiter  made  his  tim 
ber  culture  entry.  It  was  held  in  Farris  i;.  Mitchell  (11  L.  D.,  300), 
that  ^Hhe  occupancy  and  possession  of  land  by  one  who  asserts  no  rec- 
ord claim  thereto  within  the  period  provided  by  law  does  not  exclude 
such  land  from  entry  under  the  timber  culture  law."  If  this  be  so  when 
the  laud  is  occupied  and  in  the  possession  of  a  person  who  has  aright  to 
make  a  record  claim  therefor,  the  rule  will  certainly  not  be  relaxed 
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when  the  person  in  possession  is  prohibited  by  law  from  making  entry 
or  filing. 

By  the  stipulation  in  the  case  it  appears  that  while  Finlayson  filed 
his  declaratory  statement  for  the  S£.  i  of  section  24^  at  the  Lincoln 
land  office,  he  made  homestead  entry  for  only  the  south  half  ot  said 
quarter  section,  while  his  son  took  the  north  half.  Under  the  provi- 
sions of  section  six  of  the  act  of  March  2, 1889,  sach  persons  are  allowed 
to  make  an  additional  entry  for  land  sufficient  to  make  up  one  hundred 
and  sixty  acres  in  all,  upon  complying  with  the  provisions  of  that  law, 
and  the  other  laws  relating  to  public  lands.  The  land  for  which  this 
second  entry  is  made  need  not  be  contiguous  to  that  embraced  in  his 
original  entry,  neither  can  it  be  land  occupied  by  some  prior  qualified 
claimant.  It  follows  therefore  that  Finlaysou's  application,  of  April 
21, 1890,  to  make  homestead  entry  for  eighty  acres  of  the  land  in  con- 
troversy, under  the  provisions  of  that  act,  was  properly  rejected  by  the 
register  and  receiver,  because  of  the  prior  entry  of  Hochreiter,  which 
gave  him  a  prior  right  in  the  land. 

The  occupancy  of  the  land  by  Finlayson,  and  the  improvements  made 
thereon  by  him,  were  without  authority  of  law,  which  brings  the  case 
within  the  rule  stated  in  Howell  v.  Bishop  (6  L.  D»,  008),  where  it  was 
held  that  '<  the  wrongful  enclosure  of  public  land  will  not  take  it  out  of 
the  class  of  lands  subject  to  timber  culture  entry."  In  Mossi?.  Quincey 
(7  L.  D.,  373),  it  was  held  that  although  land  had  been  broken,  yet  if  it 
were  devoid  of  timber,  it  could  be  entered  under  the  the  timber  culture 
law.  In  the  case  of  John  A.  Adamson  (3  L.  D.,  152),  it  was  held  that 
if  a  person  makes  a  timber  culture  entry  of  a  tract  of  land  upon  which 
some  other  person  is  living  and  has  improvements,  although  not  having 
a  claim  of  record,  the  fact  of  such  occupancy  and  improvement  is  notice, 
and  the  entry  is  made  at  the  same  risk  as  in  the  case  of  a  claim  of 
record. 

That  case  and  numerous  others  unnecessary  to  cite,  recognize  the 
right  to  make  timber  culture  entries  upon  land  devoid  of  trees,  although 
cultivated  and  improved,  the  entryman  taking  the  risk  of  final  adjudi- 
cation. That  is  precisely  what  was  done  in  the  case  at  bar.  Hochreiter 
made  his  entry  upon  land  occupied  and  improved  by  Finlayson,  taking 
his  risk  of  final  adjudication.  Upon  such  adjudication,  it  was  found 
that  Finlayson  at  the  time  of  Hochreiter's  entry,  had  exhausted  his 
rights  under  the  law  then  in  force,  and  had  no  right  to  make  pre-emp- 
tion filing  for  that  or  any  other  land,  which  left  the  entry  of  Hochreiter 
the  only  one  upon  the  tract. 

From  the  facts  of  the  case,  and  the  decisions  of  the  Department,  I 
think  the  land  in  question  was  subject  to  entry  when  Hochreiter  made 
entry  therefor,  and  that  you  did  not  err  in  rejecting  the  final  proof  of 
Finlayson,  nor  in  denying  his  motion  for  a  rehearing,  nor  in  rejecting 
his  application  to  make  a  second  homestead  entry  for  eighty  acres  of 
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the  land  in  controverB^,  under  the  provisions  of  section  six  of  the  act  of 
March  2,  1889. 
The  decisions  appealed  from  are  therefore  affirmed. 


TIMBEB  CULTURE  CONTEST— BEHEARTNO. 

Geiffin  V.  Forsyte. 

Tho  failure  of  the  entryman  to  plant  the  full  acreage,  or  secure  the  growth  of  the 

requisite  number  of  trees,  does  not  necessarily  call  for  cancellation  of  a  timber 

culture  entry  where  good  faith  is  manifest. 
A  rehearing  directed  by  the  Department  upon  the  general  merits  of  a  case,  brings  the 

record  before  the  General  Land  Office  for  decision  upon  all  questions  that  may  be 

thus  presented. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  8, 1891. 

I  have  considered  the  case  of  Michael  Griffin  v,  Charles  Forsyth, 
upon  the  appeal  of  the  former^  from  your  decision  holding  the  timber 
culture  entry  of  the  latter  intact,  for  the  NW.  ^  of  section  6,  T.  106  N., 
B.  32  W.,  Marshall  land  district,  Minnesota. 

Forsyth  made  entry  for  the  land  on  the  7th  of  March,  1878.  On  the 
27th  of  July,  1885,  Griffin  filed  affidavit  on  contest  against  said  entry, 
alleging  failure  to  comply  with  the  requirements  of  the  timber  culture 
law  by  the  entryman,  each  and  every  year  up  to  that  time. 

Upon  the  trial.  Griffin  asked  to  be  allowed  to  amend  his  contest  affi- 
davit, by  adding  thereto  an  allegation  that  Forsyth  had  Hold  part  of  the 
laud  to  his  father,  and  the  other  part  to  his  brother,  that  the  brother 
had  purchased  the  part  from  the  father,  and  then  owned  the  whole 
tract,  and  that  Charles  Forsyth,  the  entryman,  had  no  interest  therein 
whatever. 

The  amendment  or  motion  was  not  allowed  and  trial  was  had  upon 
the  issues  raised  by  the  original  affidavit.  It  resulted  in  the  register 
and  receiver  holding  Forsyth's  entry  for  cancellation.  This  judgment 
was  affirmed  by  your  office  on  the  28th  of  May,  1886,  except  that  you  ex- 
pressed disapproval  of  the  action  of  the  local  officers  in  disallowing 
the  proposed  amendment  to  the  plaintiff's  affidavit  of  contest.  The 
judgment  being  in  his  favor,  Griffin  was  satisfied  therewith,  notwith- 
standing his  amendment  had  been  disallowed,  but  Forsyth  appealed 
therefrom  to  this  Department.  The  decision  upon  that  appeal  was  ren- 
dered on  the  13th  of  June,  1888,  and  is  reported  in  6  L.  D.,  791. 

Without  expressing  any  opinion  as  to  whether  the  entry  should  or 
should  not  have  been  canceled  upon  the  proof  produced  upon  the  trial 
this  Department  ordered  that  a  re-hearing  before  the  local  officers  should 
be  had,  and  they  should  be  instructed  to  permit  the  contestant  to  intro- 
duce the  evidence  proposed,  relative  to  the  sale  of  said  land,  and  the 
parties  should  also  be  allowed  to  offer  any  additional  evidence  they 
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might  have,  relative  to  the  validity  of  the  entry  and  the  entrymau's 
eompliauce  with  the  reqairements  of  law. 

The  re-hearing  in  pnrsuanoe  of  snch  order,  was  set  for  the  18th  of 
September,  1888,  at  which  time  the  proposed  amendment  was  allowed, 
and  the  evidence  introdnced  was  confined  to  that  subject,  neither  party 
offering  any  as  to  the  compliance  of  the  entryman  with  the  require- 
ments of  the  timber-cultnre  law. 

On  the  10th  of  December,  1888,  the  register  and  receiver  rendered 
their  decision,  holding  that  Griffin  had  failed  to  show  that  Forsyth  had 
parted  or  agreed  to  part  with  his  interest  in  the  land,  but  expressing  no 
views  as  to  his  compliance  with  the  law,  stating  that  their  views  upon 
that  subject  could  be  found  in  the  record  of  this  case,  evidently  refer- 
ring to  their  decision  rendered  upon  the  first  hearing. 

From  this  last  decision  of  the  register  and  receiver,  Griffin  appealed 
to  yoar  office,  and  on  the  26th  of  March,  1890,  yon  affirmed  the  judg- 
ment so  far  as  it  held  that  Griffin  failed  to  establish  the  transfer  of  the 
land  by  Forsyth,  and  reversed  the  former  decision  of  the  local  office, 
which  held  the  entry  for  cancellation,  and  held  the  timber  culture  entry 
of  Forsyth  intact.  An  appeal  by  Griffin  from  your  judgment,  brings 
the  case  to  this  Department  for  consideration. 

I  find  no  difficulty  in  concurring  with  the  local  office  and  your  office 
in  the  conclnsion  reached  as  to  the  transfer  of  the  interest  of  Forsyth 
in  the  land.  The  evidence  upon  this  point  is  that  at  one  time  Forsyth 
made  an  arrangement  with  his  father,  by  which  the  latter  was  to  have 
the  west  eighty  acres  of  the  tract,  in  consideration  for  which  he  was  to 
let  his  son  have  a  horse,  wagon,  and  some  other  property.  Before  any 
transfer  of  the  land,  of  any  character,  was  made,  Forsyth  paid  his 
fother  for  the  horse,  wagon,  etc.,  and  thus  became  released  from  any 
obligation  to  make  the  transfer.  His  arrangement  with  his  brother 
George,  was  that  the  latter  might  live  upon  the  land  and  have  what 
crops  he  conld  raise,  in  consideration  of  his  planting  and  cultivating 
the  trees  required  by  law.  George  never  claimed  to  have  any  interest 
in  the  land  other  than  in  accordange  with  this  arrangement,  and  his 
father  never  claimed  any  interest  in  it  whatever.  The  house  upon  the 
land  was  built  and  occupied  by  George.  Several  witnesses  testified  to 
certain  hearsay  statements,  of  a  negative  character,  but  there  was  no 
evidence  in  the  case  to  disprove  or  discredit  that  of  Forsyth,  on  the 
question  of  his  interest  in  the  land.  This  disposes  of  that  branch  of 
the  case,  and  leaves  for  consideration  the  question  of  the  entrymau's 
compliance  or  non-compliance  with  the  requirements  of  the  timber- 
calture  act* 

That  a  large  portion  of  the  land  was  cultivated  to  crop  each  year, 
is  not  disputed,  leaving  the  number  of  acres  planted  to  trees,  and  the 
result  of  such  planting,  the  only  matter  in  controversy.  Griffin  and 
his  witnesses,  including  his  surveyor,  place  the  number  of  acres  planted 
in  trees  at  six  and  three-fourths,  and  the  number  of  trees  growing 
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thereon  at  3040.  The  surveyor  for  Forsyth  gives  the  quantity  of  land 
planted  in  trees  as  eight  and  fifty-four  hundredths  acres  in  one  piece, 
and  four-tenths  of  an  acre  in  another.  Bis  witnesses  who  counted  the 
trees  put  the  number  at  3625. 

The  surveyor  of  Griffin  testified  that  he  did  not  measure  the  small 
piece  which  went  to  make  up  the  quantity  found  by  Forsyth's  surveyor, 
and  that  he  run  his  lines  quite  close  to  the  rows  of  trees  on  the  other 
part  of  the  land,  while  the  surveyor  for  Forsyth  said  he  ran  his  lines 
two  feet  outside  of  the  outside  row  of  trees  embraced  in  each  lot.  He 
also  testified  th  at  there  was  another  piece  containing  one  and  forty  six 
hundredths  acres,  which  had  been  planted  in  trees,  and  upon  which 
were  a  few  living  trees  at  the  time  of  his  survey,  but  he  did  not  include 
this  in  his  estimate  of  land  occupied  by  trees. 

In  Thompson  v.  Sankey  (3  L.  D.,  305),  it  was  held  that  in  view  of  the 
claimant's  good  faith,  the  fact  that  he  had  but  eight  and  a  half  acres, 
instead  of  ten  under  cultivation  and  planted  as  required,  should  not 
cause  cancellation  of  his  entry.  In  that  case,  and  in  Jackson  v.  Grable 
(7  L.  D.,  365),  the  entryman  was  advised  of  the  importance  of  fully  com- 
plying with  the  requirements  of  the  law,  both  as  to  the  number  of  acres 
planted,  and  the  number  of  trees  growing,  before  making  final  proof. 
To  the  same  effect  are  the  decisions  in  Purmort  v.  Zerfing  (9  L.  D.,  180), 
and  Harrison  v.  Schlagenhauf  (11  L.  D.,  189). 

In  Kelsey  v.  Barber  (11  L.  D.,468),  and  in  Friel  v.  Baitlett  (12  L.  D., 
502),  as  also  in  Cropper  v,  Iloverson  (13  L.  D.,  90),  it  is  held  that  the 
failure  of  the  entryman  to  secure  the  requisite  growth  of  trees  does  not 
call  for  cancellation,  where  such  result  is  not  due  to  negligence  in 
planting  and  cultivation,  if  good  faith  is  manifest 

In  his  notice  of  appeal  to  this  Department,  and  in  his  argument  in 
support  thereof,  the  counsel  for  Griffin  insist  that  you  erred  in  reversing 
the  former  decision  of  your  office,  in  the  absence  of  any  motion  for  re- 
view or  reconsideration,  and  without  additional  evidence  on  the  question 
of  the  entryman's  compliance  with  law,  and  in  not  holding  the  entry 
for  cancellation  as  to  part  of  the  land,  or  subject  to  amendment  in  that 
respect  as  suggested  in  the  decision  of  this  Department  directing  a  re> 
hearing. 

This  Department  in  ordering  a  re-hearing  in  this  case,  distinctly 
directed  that  the  proposed  amendment  to  the  affidavit  of  contest  should 
be  allowed,  and  that  evidence  upon  that  and  the  main  question  should 
be  received,  if  offered.  This  opened  the  whole  case  for  review  andcon- 
sideration,  and  justified  you  in  rendering  a  decision  upon  all  the  ques- 
tions involved.  The  suggestion  in  the  decision  of  this  Department,  to 
which  reference  is  made,  was  that  there  might  sometime  be  a  case,  as 
in  Linderman  v.  Wait  (6  L.  D.,  689),  where  the  equities  required  the 
exercise  of  its  discretion,  as  therein  stated.  That  case  has  never  been 
cited  or  followed  in  any  volume  of  the  decisions  since  the  one  in  which 
it  is  reported,  and  the  rule  as  here  stated,  has  since  been  adhered  to. 

The  decision  appealed  from  is  affirmed. 
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SSCOND  HOMESTEAD  ENTBT-ACT  OF  MABCH  9,  1889. 

Joseph  H.  Nixon. 

Section  2,  act  of  March  9,  1889,  does  oot  aathorize  a  aeoond  homestead  entry  where 
the  entry  man,  prior  to  the  passage  of  said  act,  has  purchased  the  land  cohered  by 
hia  first  entry  nnder  the  act  of  June  15,  1880 ;  nor  does  the  temporary  sospension 
of  the  oertifioate  issned  nnder  said  purchase  bring  the  applicant  within  the  terms 
of  said  section. 

Fint  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  9, 1891. 

I  have  ooDsidered  the  appeal  of  Joseph  H.  Nixon,  from  the  decision 
of  yoar  office  dated  Au^st  2,  1890,  rejecting  his  homestead  entry  for 
the  W.  i  of  SW.  I,  Sec.  4,  and  W.  ^  of  NW.  J,  Sec.  9,  T.  7  8.,  E.  7  W., 
New  Orleans  district,  Louisiana. 

It  appears  that  on  April  5, 1877,  Nixon  made  homestead  application 
for  the  W.  i  of  NW.  i  and  N  W.  i  of  8W.  J,  Sec.  7,  T.  7  S.,  B.  7  W.,  and 
NB.  J  of  NB.  J,  Sec.  13,  T.  7  S.,  R.  8  W.,  and  on  September  15,  1885, 
he  pnrchased  the  land  embraced  by  his  entry  nnder  the  provisions  of 
the  act  of  June  15, 1880  (21  Stat.,  237). 

In  dae  conrse  of  time  the  papers  in  said  cash  entry  were  reported  to 
yonr  office  with  the  current  returns  for  September,  1885,  and  snbse- 
qaently  Hlovember  12, 1885,  the  entry  was  suspended,  and  the  certifi- 
cate retarned  to  the  local  office  for  correction  of  the  first  name,  it  being 
given  as  John  H.  instead  of  Joseph  H.  Nixon. 

June  7, 1890,  Nixon  filed  homestead  application  for  the  first  above 
described  tract,  claiming  the  right  to  enter  the  same  under  the  pro- 
visions of  the  act  of  March  2,  1889  (25  Stat.,  854).  This  entry  was 
allowed  by  the  local  officers  but  was  rejected  by  your  office  on  the 
ground  that  the  entryman  was  not  entitled  nnder  the  law  to  make  the 
second  entry.    From  this  decision  Nixon  appeals. 

Section  2  of  the  act  of  March  2, 1889,  above  referred  to,  provides : 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
he  baa  made  entry  nnder  the  homestead  law,  may  make  a  homestead  entry  of  not 
exceeding  one  quarter  section  of  pnhlio  land  subject  to  such  entry,  such  previous 
filing  or  entry  to  tbe  contrary  notwithstanding ;  but  this  right  shaU  not  apply  to 
persons  who  perfect  title  nnder  the  pre-emption  and  homestead  laws  already  in- 
itiated. 

The  language  of  this  section  seems  plain  and  admits  of  but  one  con- 
struction. All  duly  qualified  parties  are  entitled  to  the  benefits  of  the 
above  section  except  the  following:  first,  those  who  have  perfected  a 
homestead  entry  prior  to  the  passage  of  said  act ;  second,  those  who 
have  initiated  a  homestead  entry  prior  to  the  passage  of  the  act  and 
have  perfected  or  shall  perfect  the  same  subsequent  thereto. 

The  original  homestead  entry  of  appellant,  as  you  will  observe,  was 
made  April  15, 1877,  prior  to  the  passage  of  the  act  of  March  2, 1889, 
2565— VOL  13 17 
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and  has  been  perfected  to  the  extent  of  payment  of  the  purchase  money 
and  the  issae  of  the  cash  certificate,  hence  the  entryman  falls  within 
the  second  inhibition  mentioned  above  ^  therefore  as  he  has  exhausted 
his  homestead  right,  he  is  clearly  not  entitled  to  the  privilege  of  mak- 
ing another  homestead  entry  under  the  act  above  referred  to. 

The  fact  that  the  original  homestead  entry  has  been  temporarily  sus- 
pended until  the  certificate  can  be  pro))erly  corrected  as  to  the  name 
of  the  party,  does  not  affect  or  alter  the  case. 

I  have  examined  the  authorities  cited  by  counsel  for  appellant  and 
find  that  they  have  no  bearing  on  this  case.  They  refer  more  particu- 
larly to  cases  where  the  applicants  have  never  had  the  benefit  of  the 
homestead  law  and  to  cases  where  a  pre-emplor  applies  to  transmute 
his  filing  to  a  homestead,  although  he  has  already  had  the  benefit  of 
tbe  homestead  law. 

In  view  of  the  foregoing  the  decision  of  your  office  is  affirmed. 


TIMBER  CUI/rXTRB  CONTEST—AFFIDAVIT  OF  CONTEST. 

MoOlellan  V.  Obanb  et  al. 

An  obJeotioD  as  to  the  Boffioienoy  of  an  affidavit  of  contest  cau  only  be  raised  by  tbe 
defendant,  and  not  by  bim  prior  to  tbe  day  set  for  tbe  bearing. 

A  contest  is  not  prematnrely  initiated  wbere  tbe  day  fixed  for  the  bearing  is  sabso- 
quent  to  the  expiration  of  the  year  in  which  tbe  default  is  ohargedi  and  the 
notice  is  not  served  nntil  after  the  expiration  of  said  year. 

First  Assistant  Secretary  Ohandler  to  the  Commissioner  of  the  General 

Land  Office,  September  9, 1891. 

On  March  23, 1887  (not  1889  as  you  have  it)  Wilhelm  Mnnch  made 
timber  culture  entry  of  the  SE.  i,  Sec.  2,  T.  29  S.,  B.  25  E.,  Yisalia, 
Oalifornia. 

On  or  about  March  20, 1888,  Clarence  McGlellan  appeared  at  the  local 
office  with  the  intention  of  filing  a  contest  against  the  entry,  on  the 
grounds  that  claimant  had  not  complied  with  the  provisions  of  the  law 
as  to  the  first  year's  requirements.  He  was  advised  by  his  attorney 
and  the  local  officers  that  a  contest  filed  at  that  time  would  be  prema- 
ture and  that  he  had  better  wait  nntil  the  year  had  expired. 

On  March  23,  1888,  Horace  G.  Crane  appeared  at  the  local  office  and 
filed  his  contest,  alleging  that  claimant  ''  has  not  broken,  plowed,  or 
cultivated  said  land  or  any  portion  thereof." 

In  the  morning  of  the  next  day  (March  24,)  McCiellan  returned  to  the 
office  and  was  allowed  to  file  his  contest  against  the  entry.  Notice  was 
issued  on  both  affidavits,  service  was  obtained  by  publication,  and  hear- 
ing was  had  before  the  register  and  receiver  on  November  14, 1888.  On 
the  trial,  McCiellan  moved  to  dismiss  Crane's  contest,  on  the  grounds  that 
tbe  same  was  prematurely  brought^  that  Crane  did  not  have  personal 
knowledge  of  the  averments  in  his  affidavit  of  contest  and  because  his 
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(McGlellan's)  affidavit  was  the  flist  filed  after  the  entry  became  subject 
to  contest.    This  motion  was  overruled  and  McOlellan  appealed. 

The  evidence  was  heard  on  Crane's  contest,  the  defendant  making 
default  upon  the  evidence  submitted  the  register  and  receiver  recom- 
mended the  entry  for  cancellation. 

On  January  21, 1890,  you  dismissed  McOlellan's  appeal  and  affirmed 
the  action  of  tbe  register  and  receiver,  and  McClellan  further  prosecutes 
his  appeal  to  this  Department. 

It  is  evident  that  McClellan  bad  no  right  to  complain  that  Crane  did 
not  have  personal  knowledge  of  the  averments  in  bis  affidavit  of  contest, 
since  tbe  question  of  its  sufficiency  can  only  be  raised  by  tbe  entryman 
and  not  by  him  prior  to  the  day  set  for  hearing.  Jasmer  et  al.  v,  Molka, 
8  L.  D.,  241. 

Had  McCleUan  insisted  on  filing  his  affidavit  when  he  first  ai»peared 
at  the  local  office,  he  would  doubtless  have  bad  the  better  right  as  a 
eoQtestant — as  shown  by  subsequent  developments — tbe  entryman 
making  default  But  he  appears  to  have  adopted  the  plan  suggested 
by  his  attorney,  and  waited  until  the  year  had  fully  expired.  In  the 
meantime,  Orane  filed  his  contest. 

The  hearing  was  fixed  for  a  time  long  after  the  expiration  of  the 
year  in  which  the  default  was  charged,  and  the  notice  could  not  have 
been  served  until  the  ex£)iration  of  that  year. 

Since  ^< jurisdiction  vests  in  the  local  officers  by  service  of  notice  and 
not  by  the  affidavit  of  contest"  (Seitz  v.  Wallace,  6  L.  D.,  299),  the  con* 
test  was  not  prematurely  brought.  See  Hofi:man  et  al,  v,  Gerould  (13 
L  D.,  124). 

I  find  no  sufficient  grounds  for  disturbing  the  judgment  appealed 
from,  and  the  same  is  accordingly  affirmed. 


CBBXIOBABI-APPBALr-CONTBST— SWAMP  SELECTIONS. 

State  of  Oregon. 

The  authority  of  the  CommiasioDer  of  the  General  Land  Office  to  order  a  hearing  may 
be  properly  reviewed  ou  applicatiou  for  certiorari. 

A  question  that  involves  the  jurisdiction  of  the  Commissioner  in  the  disposition  of 
public  land  is  properly  the  subject  of  appeal. 

Dariug  the  pendency  of  an  investigation  instituted  by  the  government  to  determiue 
the  character  of  lands  covered  by  swamp  selections,  coutesfcs  against  saon  selec- 
tions shonld  not  be  aoceptedi  nor  hearings  ordered  thereon. 

A  contest  against  a  swamp  selection  of  land  reported  as  of  the  character  granted, 
shonld  not  be  allowed  except  upon  a  prima  facie  showing  that  would  warraut 
cancellation  of  the  selection  if  the  allegatious  were  proven. 

tkcretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  Septem- 
ber 10,  1891. 

The  matter  of  list  Ko.  5  of  the  Oregon  swamp  lands  has  been  repeat- 
edly before  this  Department,  and  is  now  here  on  certiorari.  It  is  neces- 
sary for  a  proper  consideration  of  the  matters  involved  to  relicurse  a 
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large  part  of  the  history  of  that  list  and  the  ralings  of  the  Department 
Id  connection  therewith. 

The  provisions  of  the  swamp  land  grant  of  1850  were  extended  to  the 
State  of  Oregon  by  the  act  of  March  12, 1860  (12  Stat.,  3).  In  the  ad- 
ministration of  said  grant  it  was  agreed,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  between  the  State  of  Oregon  and  yonr  office,  that  the 
rights  of  the  State  under  said  act  should  be  determined,  through  an 
examination  made  in  the  field,  by  two  agents,  one  of  whom  was  to  be 
appointed  by  each  party.  Your  office  appointed  Agent  Ankeny,  and  the 
State,  Whittaker.  (3  L.  D.,  334.)  Of  the  tracts  reported  upon  by  the 
agents,  97,641.24  acres,  in  the  Lakeview  land  district,  were  embraced  in 
list  five,  which  was  subsequently  approved  on  September  16,  1882,  by 
Mr.  Secretary  Teller,  and  which  approval  was  duly  certified  to  the  gov- 
ernor of  Oregon  and  to  the  local  land  office.  Subsequently,  it  being 
alleged  that  said  approval  had  been  brought  about  through  the  fraud- 
ulent action  of  Special  Agent  Ankeny,  Secretary  Lamar,  on  January 
20,  1887,  laid  a  rule  upon  the  State  to  show  cause  why  the  entire  list 
should  not  be  canceled.  (5  L.  D.,  374.)  After  considering  the  showing 
made  by  the  State,  in  response  to  said  rule  and  the  evidence  before  him, 
Secretary  Vilas,  on  December  27, 1888,  declared  that  the  "  certification" 
of  list  number  five  is  <*  revoked  and  canceled,  and  that  list  entirely  set 
aside."  He  then  directs  the  Commissioner  of  the  General  Land  Office 
to  prepare  another  list,  in  which  will  be  included  such  lands  only  as  are 
"unquestionably  shown  to  be  swamp."  Such  lands  in  list  five  as  are  "sat- 
isfactorily disclosed"  not  to  be  swamp  were  to  be  restored  "  to  the  pub- 
lic domain."  Such  other  lands  included  in  said  list  as  are  " doubtful" 
in  character  are  to  be  included  in  another  list,  and  two  trustworthy 
agents  are  to  be  detailed  to  carefully  and  thoroughly  examine  them, 
with  a  view  to  determine  their  true  condition  at  the  date  of  the  granV 
ing  act  in  1860 ;  and  in  making  this  examination  opportunity  is  to  be 
afforded  the  State  and  her  grantees  to  be  represented.    (7  L.  D.,  572.) 

Under  this  decision  11,962.38  acres  were  patented  to  the  State  as 
"unquestionably  shown  to  be  swamp;"  20,000  acres  were  restored  to 
the  public  domain  as  not  being  swamp  land ;  58,000  acres  were  declared 
doubtful  and  Special  Agents  Armington  and  Roe  were  detailed  to  ex- 
amine and  report  upon  them.  It  is  in  relation  to  this  last  list  that  the 
interposition  of  the  Department  is  again  invoked. 

Upon  the  report  of  Special  Agents  Armington  and  Roe,  in  October, 
1889,  your  office  rejected  the  claim  of  the  State  to  some  5,000  acres,  not 
reported  as  swamp  and  overflowed,  and  approved  to  it  37,742.67  acres 
which  were  reported  as  swamp  lands.  In  addition,  there  are  about 
16,000  acres  also  reported  as  swamp  lands  by  said  agents,  of  which  ap- 
proval to  the  State  is  refused^  because  of  alleged  settlements  and  en- 
tries made  thereon  since  the  date  of  the  order  of  cancellation  by  Secre- 
tary Vilas,  and  in  relation  to  which  tracts  hearings  have  been  ordered 
at  the  request  of  the  settlers,  to  allow  them  to  show  that  said  lands  are 
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not  swamp  lands  as  reported.  From  the  action  of  your  office  in  order- 
ing these  hearings  an  appeal  was  taken  by  the  State  and  its  transferees, 
bat  year  office  refused  to  entertain  said  appeal,  and,  on  application 
here,  yon  were  directed,  on  January  19, 1891,  to  certify  to  this  Depart- 
ment the  papers  in  the  case.    (12  L.  D.,  64.) 

The  matter  here  to  be  inquired  into  is,  your  authority  to  order  the 
hearings,  as  before  stated.  If  you  had  such  authority,  then  the  State 
waa  not  entitled  to  appeal  from  the  order  and  the  present  proceedings 
should  be  dismissed;  conversely,  if  without  authority  3'ou  directed  the 
bearings,  certiorari  was  properly  ordered  upon  refusal  of  your  office  to 
entertain  the  appeal  of  the  State. 

The  question  here  presented  seems  to  be  entirely  jurisdictional,  and 
therefore  was  properly  the  subject  of  appeal.  It  involves  not  merely 
an  appeal  from  the  order  directing  hearings  to  be  bad,  but  also  the 
right  of  your  office  to  permit  filings  and  entries  upon  the  lauds  in  ques- 
tioD,  as  well  as  the  refusal  to  certify  those  lauds  to  the  State  after  their 
return  by  the  agents  as  swamp  lands. 

It  needs  not  the  citation  of  authorities  to  sustain  the  assertion  that 
jurisdictional  questions  may  be  raised  at  any  time,  and  when  raised 
must  be  taken  notioe  o£ 

Without  going  at  length  into  a  discussion  of  all  the  arguments  ])re- 
sented  by  counsel  for  the  State  and  its  assigneen,  I  am  of  the  opinion 
that  none  of  the  entries  or  filings  referred  to  should  have  been  allowed, 
and  consequently  that  the  hearings  in  relation  thereto  should  not  have 
been  permitted. 

When  this  same  matter  was  here  in  1886,  there  were  applications  by 
alleged  settlers,  as  now,  to  contest  the  State  selections.  Your  office 
treated  these  applications  as  conferring  absolute  rights  of  contest; 
whilst  the  State  strenuously  denied  that  right,  and  insisted  that,  inas- 
much as  the  Department  and  State  having  agreed  upon  one  plan  of 
ascertaining  the  character  of  lands  in  question,  the  former  was  estopped 
from  employing  any  other  agency.  In  relation  to  this  contention,  my 
predecessor,  Mr.  Lamar,  was  of  the  opinion  that  there  was  no  provision 
in  the  act  authorizing  such  contests,  but  they  might  be  allowed  in  fur- 
therance and  aid  of  the  duty  devolved  upon  the  Secretary  to  determine 
the  character  of  the  lands,  and  not  from  any  absolute  right  given  by 
law.     (5L.D.,31, 35.) 

Accepting  this  as  the  correct  rule,  I  do  not  see  that  in  the  present 
instance  the  Department  can  be  aided  by  the  proposed  contests.  The 
tracts  in  question  were  first  reported  as  swamp  land  in  1880  by  Special 
Agents  Ankeny  and  Whittaker,  then  by  Special  A.gent  Shackelford, 
and  again  by  Special  Agents  Armington  and  Eoe. 

It  seems  to  me,  in  view  of  the  long  y^ars  during  which  said  list  has 
been  pending  before  this  Department,  and  during  which  the  character 
of  said  tracts  have  been  under  investigation  by  all  the  instrumentalities 
at  its  command,  the  personal  examination  and  investigation  of  its  agents, 
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specially  selected  under  the  direction  of  the  Secretary  because  of  their 
fitness  for  the  investigation,  the  concurring  report  of  all  the  agents  as 
to  the  swampy  character  of  the  land,  most  of  it  being  located,  as  shown 
by  the  map  adjacent  to,  if  not  parts  of,  Lakes  Harney  and  Malheur, 
and  shown  also  by  the  careful  examination  of  Special  Agents  Arming- 
ton  and  Eoe,  and  testimony  taken  in  relation  thereto,  to  be  clearly  lands 
to  which  the  State  is  entitled  under  said  grant — in  view  of  this,  I  think 
a  strong  prima  facie  case,  at  least,  should  be  presented  before  a  contest 
should  be  permitted  for  the  purpose  of  again  investigating  that  which 
has  been  so  often  investigated,  always  with  the  same  result 

Surely  there  must  be  some  end  to  investigation.  Even  that  is  not  to 
be  permitted  continuously  under  the  mere  claim  of  seeking  to  find  the 
right.  The  indefinite  postponement  of  the  enjoyment  of  a  right  is  the 
practical  denial  of  that  right.  If,  after  all  this  investigation,  the  pres- 
ent contests  be  permitted,  upon  their  defeat,  why  may  not  others  like 
them  be  also  permitted?  In  the  case  of  an  ordinary'  land  entry, 
it  is  not  permitted  that  the  entryman  shall  be  twice  vexed  by  a 
contest  on  the  same  grounds.  Why  should  the  State  or  its  assigns, 
in  the  present  instance,  be  again  vexed  and  required  to  furnish  proof 
for  the  fourth  time  of  what  has  been  three  times  before  decided  in  its 
favor t  The  rights  of  the  State  under  a  congressional  grant  are  of 
equal  dignity  with  those  of  the  settler,  both  have  their  common  origin 
in  the  law,  and  both  stand  equal  before  the  law. 

Where  the  government  has  initiated  an  investigation  against  an 
entry  of  the  public  lands  under  any  of  the  settlement  laws,  it  is  not  per- 
mitted that  any  other  contest  should  be  instituted  against  that  entry 
pending  the  investigation,  or  even  afterwards,  on  the  same  grounds. 
(McAllister  t^.  Arnold,  12  L.  D.,  520.)  But  here,  pending  investiga- 
tion by  the  government,  contests  have  been  initiat'Cd  as  to  the  very 
matter  thrice  investigated. 

In  directing  the  papers  in  this  case  to  be  certified  up,  it  was  said : 

it  is  the  daty  of  the  Seoretaiy  to  determine  what  lands  are  of  the  description  and 
character  granted  by  the  act,  his  office  being  the  sole  tribanal  charged  with  the 
daty  of  passing  apon  that  question.     (12  L.  D.,  64.) 

This  being  so,  the  reason  for  the  rule,  affirmed  in  the  McAllister 
case,  applies  much  more  strongly  here,  as  the  Secretary  alone  must 
determine  tl.e  character  of  the  land,  and  he  has  not  invited  these  con- 
tests to  aid  him,  but  selected  other  agencies  for  that  purpose. 

In  the  certiorari  case  it  was  also  said : 

contests  should  not  be  allowed,  unless  the  applicants  present  snch  a  prima  facie 
showing  as  to  the  character  of  the  land  as  would  warrant  the  rejection  of  the  claim 
of  the  State,  if  the  allegations  were  proven.     (lb.) 

The  affidavits  of  contest  in  the  record  make  no  such  prima  facie 
showing.  The  only  allegation  contained  in  them  is  to  the  effect  that 
the  land  sought  to  be  contested  is  now  dry  and  fit  for  cultivation.  This 
sole  allegation  is  followed  by  the  statement  of  affiant,  'Uhat  such,  1 
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believe,  was  the  character"  of  the  tract  at  the  date  of  the  swamp  land 
grant. 

This  last  statement  is  the  mere  expression  of  an  opinion,  and  doos 
not  even  amoant  to  an  allegation  or  charge.  I  do  not  think  that  the 
affidavits  present  snch  a  case  as  tojnstify  theorderingof  hearingshereiu. 

Entertaining  these  views,  yonr  action,  permitting  the  contests  and 
ordering  hearings  therein,  is  reversed ;  said  contests  are  dismissed,  and 
all  entries  and  filings  on  the  lands  in  controversy  are  canceled;  and 
yon  are  directed  to  cause  to  be  prepared  clear  lists  of  said  lands  and 
send  to  me  that  the  same  may  be  approved  to  patent. 

Since  the  papers  in  this  case  were  transmitted  to  this  Department, 
application  has  been  filed  here,  in  behalf  of  L.  B.  Applegate,  claiming 
as  assignee  of  the  State,  for  a  re-examination  of  certain  lands,  in  respect 
to  which,  under  the  report  of  the  special  agents,  you  have  rejected  the 
claim  of  the  State.  For  the  reasons  heretofore  stated,  as  to  the  other 
contestants,  I  must  deny  the  hearing  asked  for  in  behalf  of  Mr.  Apple- 
gate. 

OKLAHOMA  TOWN8ITI»-TOWN  LOTS-PRACTICE. 
BYINCKTON  V.  TOWNSITB  TRUSTEES. 

An  application  for  town  lots,  in  proceedings  before  townnite  trustees,  should  set  forth 
speeifioally  the  claim  of  the  applicant,  and  show  prima  faoief  that  he  is  entitled 
to  the  lots  in  question. 

The  failnre  of  an  applicant  for  town  lots  to  properly  present  his  claim  before  the 
board  of  townsite  trustees,  will  not  preclude  the  amendment  of  his  application, 
nor  the  subsequent  initiation  of  contests  against  adverse  claimants. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 10, 1B91. 

On  October  6, 1890,  Le  Orand  Byington  filed  with  Townsite  Trustees, 
Board  No.  2,  at  Oklahoma  Oity,  Oklahoma,  his  applications  for  a  large 
number  of  lots,  viz.,  74. 

The  applications  recite 

that  his  claim  is  based  upon  the  following  grounds:  before  the  said  trustees  acquired 
title  to  said  land,  this  applicant  staked  and  entered  upon  said  lots  for  the  purpose  of 
improvement,  trade  and  business,  and  still  holds  the  same  for  such  purposes ;  that 
there  is  no  other  occupant  in  the  possession  thereof,  so  far  as  he  knows,  and  that  he  is 
a  citizen  of  the  United  States,  oyer  age  and  an  inhabitant  of  said  city.  That  he  did 
not  enter  upon  said  lots  nor  into  said  Territory  in  violation  of  the  act  of  Cougreas, 
apprcTcd  March  2, 1889,  nor  of  the  proclamation  of  the  President  of  the  United  States 
issued  thereunder, 

and  said  applications  are  supported  by  affidavits,  the  jurats  of  which 
read  as  follows : 

Le  Qrand  Byington  being  duly  sworn,  on  his  oath  states,  that  he  executed  the  fore- 
going applications  and  knows  the  contents  thereof,  and  that  the  matters  and  things 
therein  stated  as  to  his  entry  into  said  territory  are  true. 
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The  board  of  trustees  rejected  the  applications  on  the  following 
grounds : 

Ist  The  application  does  not  state  facts  sufficient  to  entitle  him  to  a 
hearing; 

2nd.  He  has  failed  to  show  qualifications  which  entitle  him  to  become 
a  legal  occupant  of  said  lots ; 

3rd.  He  has  failed  to  show  by  affidavit  that  he  is  an  occupant  of  said 
lots  or  any  of  them. 

4th.  The  said  applicant  has  presented  no  valid  reason  why  occupants 
of,  and  applicants  for  said  lots,  should  not  acquire  title; 

5th.  The  applicant  is  a  stranger  in  interest. 

By  your  decision  of  March  30, 1891,  you  affirmed  the  action  of  the 
board  of  trustees.    In  said  decision  you  state, 

the  plat  of  that  portion  of  the  townsite  of  Oklahoma  City  emhraoiDg  the  8£.  i  of 
Sec.  83,  T.  12  N.,  R.  3  W.,  upon  which  tract  the  lota  in  question  are  located,  as  ap- 
proved by  yoor  board,  September  6,  1890,  in  conformity  with  paragraphs  five  and 
six  of  the  circular  of  instrnotions  issued  by  the  Department,  shows  that  you  did  not 
find  the  appellant  to  be  the  owner  of  any  of  the  lots  applied  for.  On  the  contrary, 
said  plat  does  show  that  you  found  the  majority  of  said  seventy-four  lots  to  be  owned 
and  possessed  by  various  other  partieA. 

There  Is  nothing  in  the  record  before  me  throwing  an^^  light  on  this 
subject,  but  I  assume  the  facts  are  correctly  stated  by  you,  but  as  ex- 
pressly provided  by  section  6  of  the  instructions  issued  June  18,  1890 
(10  L.  D.,  666),  this  finding  is  not  conclusive  as  to  ownership. 

It  is  further  stated  in  your  decision  that 

these  applications  were  properly  rejected  by  you  for  the  reasons  above  quoted,  and, 
as  the  majority  of  the  lots  had  been  designated  upon  the  town  plat  as  belonging  to 
other  parties,  the  proper  course  for  the  appellant  to  have  pursued  would  have  been 
to  file  an  amended  application  for  the  few  unclaimed  lots  in  the  list  above  given,  on 
or  prior  to  the  day  designated  "  to  set  off  to  persons  entitled  to  the  same  according 
to  their  respective  interests,  the  lots,  block,  or  grounds  to  which  each  occupant 
thereof  shall  be  entitled '^  as  provided  by  the  eighth  paragraph  of  said  instructions, 
and  to  initiate  contests  against  the  claimants  of  the  remainder  of  said  lots  in  the 
manner  and  under  the  terms  and  conditions  prescribed  in  said  instructions  and  the 
circular  letter  explanatory  thereof  issued  by  the  Department  July  lU,  189U. 

On  the  receipt  of  your  decision,  Byington,on  April  4, 1891,  addressed 
the  following  application  to  the  board  of  trustees : 

In  deference  to  the  decision  of  the  Commissioner  of  the  General  Land  Office,  of 
March  30, 1891,  holding  insufficient  my  application  s  for  allotment  and  deeds,  which 
were  filed  in  your  office  October  6,  1890,  I  hereby  apply  to  your  board  for  leave  to 
amend  said  applications,  by  attaching  thereto  fnU  affidavits  and  otherwise,  and  to 
refile  the  same  as  amended  for  hearing  thereon. 

Byington  states  that  the  board  of  trustees  refused  to  receive  or  file 
the  above  notice  or  to  entertain  it  for  any  purpose  ^  therefore  on  AprU 
6, 1891,  he  filed  an  appeal  from  your  decision. 

1  see  no  error  in  your  decision,  on  the  other  hand,  however,  the  record 
fails  to  disclose  any  reason  why  Byington  should  not  be  allowed  to  pre- 
sent his  claim  in  a  proper  manner,  before  the  board  of  trustees,  and  the 
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case  be  determined  apon  its  merits.  The  law  and  the  iustructions  of 
the  Department  thereunder,  point  oat  the  way  in  which  all  claims,  con- 
flicting and  otherwise,  may  be  determined. 

The  fact  that  Byington  may  have  failed  to  present  his  applications  in 
a  correct  manner  should  not  deprive  him  of  the  right  of  amending  the 
same,  and  of  a  determination  of  his  rights  upon  their  merits. 

You  will,  therefore,  notify  Mr.  Byington  that  he  will  be  allowed  to  file 
amended  applications  and  to  initiate  contests  in  case  of  adverse  claims, 
in  strict  accordance  with  the  instructions  of  the  Department,  and  upon 
his  failure  to  thus  act,  his  applications  will  be  dismissed,  and  the  case 
closed. 

You  will  also  at  the  same  time,  give  proper  instructions  in  the  premi 
ses  to  the  board  of  trustees. 


PBACTICB-KOTICB  OF  DECISION- MOTION  FOB  REVIEW. 

Holloway's  Oeibs  v.  Lewis. 

The  time  within  which  a  motion  for  review  must  be  filed,  except  in  case  of  newly 
discoyeied  eyidenco,  begins  to  run  from  the  date  when  notice  of  tlie  decision  is 
first  received ;  and  notice  to  one  of  the  attorneys  for  a  party  is  notice  to  such 
party. 

The  affidavit  required  under  rule  78  of  practice  accompanying  a  motion  for  review 
filed  out  of  time,  cannot  be  taken  in  aid  of  a  previous  motion  that  is  not  thus 
supported. 

Motions  for  review  baaed  on  newly  discovered  evidence  should  be  supported  by  the 
affidavits  of  the  witnesses  who  will  testify  to  the  alleged  newly  discovered  facts, 
or  satisfactory  reasons  for  their  non-production  should  be  given. 

Beview  will  not  be  granted  on  the  ground  of  newly  discovered  evidence  unless  it  is 
made  to  appear  that  the  alleged  discovery  was  acted  upon  without  unnecessary 
delay,  and  the  proof  of  diligence  must  be  clear. 

Secretary  Noble  to  ike  Oommissioner  of  the  Oeneral  Land  Office,  Sep- 

tefnber  10, 1891. 

On  January  9th.  1891,  this  Department  rendered  a  decision  in  the 
case  of  Heirs  of  Nancy  K.  IloUoway  v.  Frank  B.  Lewis,  involving  their 
respective  claims  to  the  N.  WJ  of  Sec.  25,  To.  9  N.  R  33  W.,  San  Frau- 
cisco,  California  land  district  in  favor  of  the  latter. 

On  March  17th.  M.  D.  Hyde  as  attorney  for  the  plaintiffs  filed  in  the 
local  office  a  motion  for  review  of  said  decision  based  upon  alleged 
uewly  discovered  evidence,  and  on  March  23d.  the  opposing  attorney, 
a  motion  to  dismiss  said  motion  for  review. 

On  March  25th.  Messrs.  Phillips  and  McKenney  of  this  city,  as  attor- 
neys for  the  plaintiffs,  filed  a  motion  for  review  of  said  decision.  These 
papers  were  transmitted  to  this  Department  by  your  letter  of  April 
7th.,  and  on  June  15th.  the  attorneys  for  the  defendant  filed  a  motion 
to  dismiss  the  motion  for  review  filed  by  Phillips  and  McKenney,  because 
not  filed  within  the  time  prescribed  by  the  rules  of  practice. 
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It  is  admitted  that  neither  of  the  motions  for  review  was  filed  within 
the  time  prescribed  by  the  rules  of  practice  after  notice  of  said  decision 
was  given  the  attorneys  resident  in  this  city,  and  that  under  the  rule 
laid  down  in  the  case  of  Peterson  v.  Fort,  (11  L,  D.,  439),  that  notice  to 
any  one  of  the  attorneys  is  notice  to  the  party,  both  were  too  late  except 
so  far  as  they  are  based  upon  newly  discovered  evidence.  It  is  urged 
however,  that  the  ruling  in  the  case  of  Peterson  v.  Fort,  is  a  harsh  one, 
calculated  to  do  injury  and  injustice  to  parties  litigant.  It  is  not  shown, 
or  even  asserted,  that  in  this  particuhir  case  the  motion  might  not  have 
been  filed  within  the  time  prescribed  and  hence  no  good  reason  appears 
for  changing  said  rule  or  making  this  case  an  exception.  The  rule  was 
well  considered  at  the  time  of  its  adoption,  seems  well  calculated  to 
expedite  the  business  of  the  Department,  and  Is  not  in  my  opinion  liable 
to  inflict  any  unnecessary  hardship  upon  any  one.  At  any  rate  until  it 
sliall  be  shown  more  clearly  than  in  the  case  now  presented,  that  the 
administration  of  that  rule  does  work  an  injustice  or  inflict  unnecessary 
hardships,  I  do  not  feel  inclined  to  revoke  or  modify  it. 

The  motion  filed  in  your  office  on  March  25th.  by  Messrs.  Phillips  and 
McKenney  does  not  purport  to  be  based  upon  newly  discovered  evidence, 
and  it  is  therefore  hereby  dismissed  because  not  presented  within  the 
time  prescribed  by  rule  77  of  the  Kules  of  Practice.  The  motion  for  re- 
view filed  in  the  local  office,  purports  to  be  based  in  part  upon  newly 
discovered  evidence  and  so  far  as  that  point  is  concerned,  time  did  not 
run  against  it. 

This  motion  is  not  accompanied  by  any  affidavit,  as  required  by  rule 
78,  that  it  is  made  in  good  faith,  and  not  for  the  purposes  of  delay. 
The  attorneys  in  an  argument  subsequently  filed,  make  this  statement. 

The  affidavit  of  good  faith,  aocompanyiDg  the  motion  for  review,  was  aworu  to  by 
Mr.  M.  D.  Hyde.  If  the  jurat  is  not  properly  signed,  that  is  a  clerical  omission  which 
is  supplied  by  the  accompanying  certificate  of  the  receiver.  Besides  this,  the  proprr 
affidavit  accompanies  the  motion  filed  by  Messrs.  Phillips  and  McKenney,  so  that,  in 
any  event,  the  motion  is  properly  supported. 

I  do  not,  however,  find  among  the  papers  any  certificate  of  the  re- 
ceiver which  supplies  such  omission  nor  can  the  affidavit  attached  and 
relating  to  the  other  motion  for  review,  which  is  not,  as  hereinbefore 
stated,  entitled  to  consideration,  be  taken  as  supporting  this  motion. 

It  is  further  objected  that  it  is  not  shown  or  even  alleged  that  this 
evidence,  claimed  to  be  newly  discovered,  might  not  with  reasonable 
diligence  have  been  discovered  and  produced  at  the  trial,  and  that  the 
affidavits  of  the  witnesses  who  will  testify  to  these  new  facts  are  not 
submitted. 

In  answer  to  these  objections  it  is  said. 

We  do  not  find  in  the  Rules  of  Practice  any  requirement  that  the  affidavit  must  be 
corroborated,  that  it  must  state  that  the  evidence  could  not  have  been  earlier  pro- 
cured or  that  it  must  show  that  it  would  be  material  iu  changiug  the  decision. 

Kule  76  of  the  Kules  of  Practice  declares  that  motions  for  review 
'^  will  be  allowed  in  accordance  with  legal  principles  applicable  to  mo- 
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tions  for  new  trials  at  law,"  and  the  reqairementa  to  be  observed  in 
presenting  these  motions  have  been  fully  set  forth  in  namerons  deci- 
sions of  this  Department. 

To  snstain  a  motion  for  review  on  the  gronnd  of  newly-discovered 
evidence,  it  mnst  be  shown  that  the  party  presenting  sach  motion  did 
not  know  of  said  evidence  at  the  time  of  the  trial,  and  that  it  conld  not 
have  been  discovered  by  the  exercise  of  proper  diligence.  Bishop  v. 
Porter  (3  L.  D.,  lOS.))  St.  Paul,  Minn.,  and  Man.  By.  Go.  v.  Morrison  (4  L. 
D.,  509),  Weldon  v,  McLean  (6  L.  D.,  9.),  Satton  et  al  v,  Abrams  (7  L.  D., 
136),  Kelley  v.  Moran  (9  L.  D.,  581),  Collier  v.  Wyland  (10  L.  D.,  96), 
Cobby  V.  Pox  (10  L.  D.,  483),  Connelly  v.  Boyd  (10  L.  D.,  849). 

No  attempt  has  been  made  to  present  the  facts  required  by  these  de- 
cisions to  be  shown  in  support  of  such  motions  as  the  one  now  under 
consideration. 

In  motions  for  new  trials  based  on  newly  discovered  evidence  it  must 
be  made  to  appear  that  the  alleged  discovery  was  acted  upon  without 
unnecessary  delay  and  the  proof  of  diligence  must  be  dear.  Weldon  v. 
McLean  (6  L.  D.,  9.)  Kelley  v.  Moran  (9  L.  D.,  681),  Collier  v.  Wyland 
(10  L.  D.,  96),  McKinnis  v.  State  of  Oregon  (11  L.  D.,  618). 

Although  more  than  three  years  had  elapsed  between  the  date  of  the 
trial  in  this  case  and  that  of  the  presentation  of  this  motion,  no  state- 
ment is  made  as  to  the  date  of  the  discovery  of  the  alleged  new  evi- 
dence nor  are  any  facts  given  that  would  enable  this  Department  to 
find  that  diligence  was  used  in  the  premises. 

A  motion  for  review  on  the  ground  of  newly  discovered  evidence 
will  not  be  allowed  if  such  evidence  is  merely  cumulative  in  character. 
Caledonia  Mining  Co.  «.  Bowen  (on  review)  (2  L.  D.,  719).  Waldon  v. 
McLean  (6  L.  D.,  9),  Davis  and  Pennington  v,  Drake,  (6  L.  D.,  243), 
Anderson  et  al  v.  Byam  et  al  (9  L.  D.,  295),  Kelley  v.  Moran  (9  L.  D., 
581),  Cline  v.  Daul  (11  L.  D.,  565).    Tucker  v.  N^elson  (12  L.  D.,  233). 

Nearly,  if  not  all,  the  evidence  now  proposed  to  be  submitted  would 
be  cumulative  in  character  and  some  of  the  facts  which  it  is  said  can 
now  be  established,  such  as  that  the  ownership  and  possession  of  said 
tract  by  Mrs.  Holloway  were  recognized  in  the  neighborhood,  are  dis- 
tinctly stated  in  the  decision  complained  of  to  have  been  established. 

Motions  on  the  ground  of  newly-discovered  evidence  should  be  sup- 
ported by  the  affidavits  of  the  witnesses  who  will  testify  to  the  alleged 
newly-discovered  facts,  or  satisfactory  reasons  for  their  non-prodnction 
should  be  given.  Billiard  on  New  Trials  Chap.  15,  Sees.  35  and  37. 
McKinnis  v.  State  of  Oregon  (11  L.  D.  618). 

The  affidavits  of  the  witnesses  who  will  give  the  testimony  now  sought 
to  be  introduced  are  not  filed  nor  are  the  names  of  those  witnesses  given. 
If  it  was  impossible  to  obtain  such  affidavits  that  fact  should  have  been 
set  forth  and  the  reasons  therefor  given  so  that  it  might  have  been  de- 
termined whether  the  failure  to  file  the  affidavits  was  excusable. 
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For  the  many  defects  and  failures  to  comply  with  the  requirements 
of  the  rules  and  regulations  applicable  to  such  matters,  said  motion 
for  review  is  denied  and  the  papers  are  herewith  returned. 


OKLAHOMA  TOWNSITE— PRACTICE— PUBLIC  RESERVATION. 

HOLLENBBOK  V.  TOWNSITB  TRUSTEES. 

Under  the  rales  of  procedure  adopted  for  the  dispoaltioD  of  claims  presented  before 
towQsite  trastoesi  an  appeal  from  the  Commissioner  must  be  filed  within  ten  days 
from  notice  of  the  decision. 

An  applicant  for  a  town  lot  will  not  be  permitted  to  take  land  that  has  been  pre- 
viously surveyed  and  set  apart  by  the  townsite  authorities  for  a  public  purpose. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 10, 1891. 

By  your  letter  of  August  7,  1891,  you  transmitted  the  appeal  of  Wil- 
liam Hollenbeck  from  your  decision  of  June  9,  1891.  Said  decision  sus- 
tained the  action  of  Townsite  Trustees,  Board  No.  2,  in  rejecting  the 
application  of  Hollenbeck  for  a  deed  for  ^<  Court  in  Block  51 "  of  Okla- 
homa City,  Oklahoma. 

In  transmitting  the  appeal  of  Hollenbeck  the  board^of  trustees  state 
that ''  notice  of  your  decision  was  given  said  Hollenbeck  June  12, 1891, 
as  is  shown  by  acceptance  of  service  on  original  decision  and  acknowl- 
edgment of  receipt  of  copy  thereof  by  Charles  H.  Eagin,  attorney  for 
Hollenbeck."    The  appeal  to  this  Department  was  filed  July  17,  1891. 

As  said  appeal  was  not  filed  within  ten  days  from  date  of  receipt  of 
notice  of  your  decision,  as  required  by  section  13,  of  the  instructions 
issued  under  the  act  of  May  14, 1890,  (10  L.  D.,  666),  the  same  might  be 
dismissed  and  the  case  thus  disposed  of. 

But  aside  from  the  defect  in  the  appeal,  there  is  no  merit  in  his 
claim.  The  townsite  of  Oklahoma  City,  was  surveyed  prior  to  his  set- 
tlement ;  he  admits  that  ^'  said  tract  of  land  for  which  he  asks  a  deed 
was  by  the  then  existing  streets  and  alleys  at  the  time  of  his  settle- 
ment, the  same  as  its  present  relation  to  the  streets  and  alleys  as  since 
adopted  by  the  board  of  townsite  trustees,  but  that  at  the  time  the 
said  tract  of  land  was  not  occupied  by  the  city  authorities,  nor  ever  had 
been,  for  the  city  for  any  purpose  whatever." 

We  thus  find  from  his  own  statement  that  he  is  seeking  to  obtain 
title  to  a  tract  of  land  which  the  townsite  authorities  had  surveyed  and 
designated  as  a  public  court,  and  his  contention  that  the  townsite 
authorities  are  seeking  to  appropriate  a  tract  claimed  b3'  him,  is  not 
founded  on  a  fact,  but  on  the  contrary  he  is  seeking  to  appropriate  to 
his  own  use,  a  tract  of  land  which  had  been  reserved  for  the  use  of  the 
public,  by  said  authorities,  hence  the  action  of  the  board  of  townsite 
trustees  in  rejecting  his  ax)plication,  was  correct. 
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This  deciaion  is  not  to  be  construed  by  you  as  an  approval  of  the  doe- 
trine  annonnced  in  year  decision  that  "  the  action  of  the  board  of  town- 
site  trostees  in  making  or  adopting  a  survey  and  plat  of  a  townsite,  is 
not  subject  to  review  and  approval  by  your  office  or  th  e  Department." 
Should  a  case  come  before  you  where  that  question  is  properly  raised^ 
it  must  be  determined  upon  its  merits. 


PRACTICB— BBVrEW-INDIAl?^  OCCUPANCY, 

Mission  Induns  v.  Walsh  (On  Review). 

A  qaestion  as  to  the  regularity  of  a  trial  will  not  be  conflidered  when  raised  for  the 

fiiat  time  on  motion  for  review. 
Land  sabiect  to  Indian  occnpancy  cannot  be  taken  nnder  the  settb  roent  laws,  and 

an  ezecntive  order  creating^  a  reservation  that  excludes  the  major  portion  ot 

snch  land  from  the  boundaries  thereof  does  not  operate  to  confer  settlement 

rights  that  could  not  otherwise  he  obtained. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  September 

10,  1891. 

This  is  a  motion  by  the  attorney  for  John  J.  Walsh  for  a  rehearing, 
reconsideration  and  review  of  the  departmental  decision  of  May  16, 
1891,  (12  L.  D.,  516),  in  the  case  of  The  Mission  Indians  v.  said  Walsh, 
involving  lot  1,  the  NE .  ^  of  K£.  i,  Sec.  25,  the  8E.  ^  of  SE.  i  Sec.  L>4, 
T.  10  S.,  R.  3  B.,  and  the  SW.  i  of  SW.  i,  Sec.  19,  T.  10  S.,  B.  4  B., 
Los  Angeles,  Oalifornia. 

It  appears  that  on  March  21, 18S8,  Walsh  filed  pre-emption  declare 
tory  statement,  alleging  settlement  March  1, 1888;  that  April  25, 1888, 
Indian  Agent  Preston,  on  behalf  of  the  Mission  Indians,  filed  a  pro 
test  against  said  filing,  alleging  that  said  <^  Indians  were  then  occupy- 
ing said  tract  and  had  been  in  aninterrapted  possession  of  the  same 
for  many  years;"  that  after  a  hearing,  had  November  21,  1888,  at 
which  both  parties  submitted  testimony  before  the  deputy  county 
clerk,  the  local  office  finding  said  allegation  sustained,  recommended 
the  cancellation  of  said  filing;  that  on  appeal  by  Wabh  your  office 
affirmed  said  ruling  and  held  the  same  for  cancellation  and  that  on 
further  appeal  by  Walsh,  this  action  was  affirmed  by  the  decision  that 
I  am  now  asked  to  reconsider. 

It  is  alleged  in  the  motion — 

let.  That  said  decision  is  based  npon  a  mistake  of  the  law  and  the  facts. 

2nd.  That  it  is  based  in  part  upon  false  testimony. 

3rd.  That  we  produce  newly  discovered  eviflence,  not  known  at  the  trial  of  said 
case,  showing  that  the  Indians  did  not  occupy  or  place  any  improvements  on  the  land. 

4th.  Having  acquired  a  valid  right  under  the  public  land  laws,  Walsh  is  entitled 
to  the  land  by  said  laws,  and  also  by  the  act  of  January  12,  1891. 


270  DECISIONS   EELATING   TO    THE   PUBLIC   LANDS. 

The  evidenoe  thus  claimed  as  newly  discovered  is  coutaiDed  in  affi- 
davits of  S.  L.  Ward,  Ohathain  Helm  and  the  »aid  Walsh,  filed  with 
the  motion. 

These  affidavits  set  oat  that  one  Keele  settled  on  the  land  about  1866, 
cleared  and  cultivated  fifteen  or  sixteen  acres,  built  a  house,  planted  an 
orchard  of  pear,  apple  and  peach  trees,  set  oat  some  grape  vines  and 
remained  thereon  until  1876|  when  he  died ;  that  the  Indians  neither 
improved  nor  resided  upon  the  land;  that  all  the  improvements  there- 
on prior  to  Walsh's  settlement,  were  put  there  by  Keele;  that  after 
Keele's  death  the  said  Indians  were  <<  in  the  habit  of  collecting  the  fruit 
and  grapes  on  the  trees  and  vineyard  of  said  Keele ; "  that  an  examina- 
tion of  the  land,  made  May  6, 1889,  showed  some  sixteen  aores  enclosed 
of  which  only  two  or  three  had  auy  appearance  of  recent  cultivation ; 
that  the  fruit  trees  and  grape  vines  were  ^'crowded"  npon  one  acre, 
and  that  besides  Walsh's  house,  there  was  a  shanty  made  of  rushes,  ap- 
parently uninhabited  for  a  long  time. 

The  use  and  occupancy  of  the  land  by  said  Indians  prior  to  and  at 
the  time  of  Walsh's  settlement,  is  the  issue  upon  which  the  case  has 
been  three  times  decided  against  him.  The  affidavits  referred  to  bave 
been  filed  to  show  that  such  use  and  occupation  did  not  exist.  The 
matters  therein  set  out  and  heretofore  outlioed  are  therefore  simply  in 
conflict  with  some  of  the  testimony  already  in  the  case,  and  cumulative 
as  to  other  testimony  therein,  and  consequently  can  form  no  basis  for 
review.  Anderson  et  aL  v.  Byam  et  aL  (9  L.  D.,  295) ;  Billiard  on  New 
Trials,  2d  Ed.,  p.  499. 

The  allegation  that  the  said  decision  was  made  in  part ''  upon  false 
testimony,"  is  apparently  based  upon  Walsh's  said  affidavit  to  the  effect 
that  the  deputy  clerk  refused  at  the  trial  to  let  him  offer  certain  rebut- 
ting testimony.  The  regularity  of  said  trial  being  unassailed,  either  on 
appeal  from  the  local  or  your  office,  such  question  can  not  be  raised  by 
motion  for  review. 

Ooncerning  the  allegation  that  Walsh  acquired  a  ^<  valid  right  under 
the  public  land  laws  "  it  is  sufficient  to  say  that  under  the  circular 
(cited  in  said  decision)  of  October  26, 1887  (6  L.  D.,  341),  he  could  in 
the  premises  acquire  no  such  right. 

By  said  circular  the  Department  directed  that  "  lands  occupied  by 
Indian  inhabitants  in  any  part  of  the  public  land,  states  and  territo- 
ries," were  not  subject  to  entry. 

The  foregoing  is  an  established  rule  of  the  Department  and  the  land 
involved  has  been  found  subject  to  Indian  occupancy.  This  being  so  the 
President's  order  of  May  6,  1889,  (See  Report  Oom'r  Indian  Affairs 
1889,  p.  479,  referred  to  by  counsel),  which  made  for  said  Indians  a 
reservation  excluding  the  major  part  of  Walsh's  claim,  did  not  operate 
to  give  him  any  right  that  he  could  otherwise  not  obtain. 

The  act  of  January  12,  1891,  (26  Stats.,  712),  under  which  it  also 
claimed  that  Walsh  acquired  a  valid  right  creates  (sec.  2)  a  com  mis- 
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BioD  ^^  to  select  a  reservation  for  each  band  or  village  of  Mi<4sion  In- 
dians residing  within  said  state,"  and  provides  (section  3),  in  effect 
that  unless  by  acquiescence  existing  rights  under  the  public  land  laws 
sball  not  be  disturbed.  Walsh,  as  stated  having  acquired  no  such 
right,  his  claim  is  not  within  the  purview  of  said  act.  The  motion  is 
denied. 


PKEirBJELBNCB  BIGHT-SECOND  CONTEST. 

Padgett  v.  Bell. 

The  failare  of  a  saoeessfaleontestant  to  exercise  the  preference  right  of  entry  within 
thirty  days  from  notice  of  the  decision  wiU  not  defeat  sach  right,  where  the  de- 
lay b  occasioned  by  the  local  office  referring  the  matter  to  the  Commisaioner  for 
instructions. 

A  contestant  who  has  obtained  a  Judgment  of  cancellation  ai  to  part  of  an  entry,  may 
waive  the  preference  right  thus  secured  and  attack  said  entry  in  its  entirety  on 
new  grounds,  or,  exercise  such  right,  and  then  proceed  against  the  remainder  of 
said  entry. 

The  pendency  of  a  contest  does  not  excuse  non-oompliance  with  law  on  the  part  of 
the  entryman. 

^rst  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  September  11, 1891. 

This  record  presents  the  appeal  of  John  T.  Bell  from  your  decision 
of  February  27, 1890,  in  the  case  of  Elijah  Padgett  v,  said  Bell,  involv- 
ing the  NW.  i  of  the  SE.  i  and  the  S W.  i  of  the  SE.  i  Sec  2,  and  the 
jr W.  i  of  the  NB.  i  of  Sec  11,  T.  7  S,  E.  13  E.,  of  the  Hailey  district, 
Idaho. 

Without  going  into  the  evidence  which  was  offered  upon  the  trial  of 
the  first  contest,  the  facts  as  disclosed  by  the  record  appear  to  be  that 
the  defendant  Bell,  on  the  26th  of  March,  1885,  made  desert  land  entry 
for  the  W.  }  of  the  SE.  i  of  Sec.  2,  and  the  N  W.  i  of  the  ]^E.  i  of  Sec. 
11,  T.  7  S.,  B.  13  B.,  and  on  the  16th  of  April,  following,  he  made 
homestead  entry  for  the  B.  ^  of  the  SE.  i  and  lot  1  of  Sec.  2,  and  the 
^B.  i  of  the  NE.  i  of  Sec.  11,  in  said  township. 

On  May  22, 1885,  the  plaintiff  made  application  to  make  homestead 
0ntry  for  the  8.  i  of  the  SE.  ^  of  said  Sec.  2,  and  the  N.  ^  of  the  NE.  ^ 
of  said  section  11,  which  was  rejected  by  the  local  office  for  the  reason 
that  it  conflicted  both  with  the  homestead  and  desert  land  entry  of  Mr. 
3ell.  On  the  following  day,  Mr.  Padgett  initiated  a  contest  against 
each  of  said  entries,  alleging  prior  settlement  and  residence  upon  the 
land  embraced  in  his  application. 

Thereupon  a  hearing  was  ordered  by  the  local  officers,  at  which  both 
parties  appeared  and  submitted  their  evidence  and  after  considering 
the  testimony,  the  register  and  receiver  awarded  the  N  W.  ^  of  the  NE.  ^ 
of  Sec.  11,  and  the  SW.  i  of  the  SE.  i  of  Sec.  2,  to  Padgett,  and  gave 
|3ell  the  tract  which  he  had  homesteaded. 
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Both  parties  appealed  from  this  judgment  to  the  Oommissioner  of 
the  General  Land  Office,  who  affirmed  the  action  of  the  register  and 
receiver  and  upon  the  case  being  still  farther  prosecuted  by  appeal  to 
this  department,  the  judgment  of  the  Commissioner  was  affirmed  June 
20, 1889,  8  L.  D.,  630,  with  the  direction  that 

If  Padgett  shall  exercise  his  preference  right  to  enter  the  eighty  awarded  him 
within  thirty  days  from  the  reoeipt  by  him  of  notice  of  this  decision,  BelFa  desert 
land  entry  to  that  extent  will  be  canceled,  otherwise  it  will  remain  intact. 

Each  of  the  parties  was  notified  of  this  decision  on  July  9, 1889,  and 
on  the  Ist  of  August,  following,  Padgett  applied  to  enter  all  the  land 
embraced  in  Bell's  desert  land  entry.  This  application  was  rejected  by 
the  register  and  receiver  on  the  ground  that  the  N W.  ^  of  the  SE.  ^  of 
Sec.  2  was  not  involved  in  the  contest,  nor  included  in  the  judgment  of 
the  department.  Thereupon  he  filed  an  affidavit  of  contest  against 
Bell's  entire  desert  entry,  alleging  a  failure  to  reclaim  the  land ;  <'  that 
none  of  it  had  been  irrigated  and  the  same  was  and  still  is  in  a  desert 
condition." 

Thereupon  the  register  asked  for  instructions  as  to  whether  the  ap. 
plication  and  affidavit  of  contest  of  Padgett  would  be  considered  a 
compliance  with  terms  of  the  Secretary's  decision.  In  the  meantime, 
notice  for  the  second  contest  initiated  by  Padgett  was  issued,  fixing 
the  hearing  for  September  16, 1889. 

On  the  28th  of  August,  prior  thereto,  the  Oommissioner,  in  response 
to  said  letter  of  inquiry  from  the  register,  instructed  the  local  officers 
that  Padgett  must  enter  the  eighty  acres  awarded  him  within  the  time 
specified  in  the  Secretary's  decision  in  order  to  obtain  a  preference 
right  thereto,  or  if  he  so  elected,  he  could  waive  the  right  of  entry  under 
the  said  decision  and  trust  to  a  successful  termination  of  his  second 
contest,  in  whfc"  event,  he  would  be  allowed  to  enter  the  entire  tract 
covered  by  Bell's  desert  land  entry,  provided  he  proved  a  failure  as 
charged. 

Upon  the  day  set  for  the  hearing  of  this  contest,  both  parties  ap- 
peared in  person  and  by  counsel,  but  before  proceeding  to  trial,  Padgett 
elected  to  make  homestead  entry  for  the  SW.  |  of  the  SB.  \  of  Sec.  2, 
and  the  NW,  |  of  the  NE.  |  of  Sec.  11,  the  land  awarded  him  by  said 
decision,  and  dismissed  his  second  contest  as  to  that  tract. 

Bell  protested  against  this  action  of  the  local  office  and  objec  ted  to 
the  same,  upon  the  ground  that  Padgett  did  not  make  said  entry  within 
the  time  allowed  by  said  decision,  but  the  objection  was  overruled  and 
the  entry  allowed. 

Thereupon  the  parties  went  to  trial  upon  the  charge  of  non -reclama- 
tion, so  far  as  it  related  to  the  NW.  |  of  the  SB.  ^  of  said  section  2, 
submitted  their  respective  proofs,  which  is  sufficiently  and  fully  set  out 
in  your  decision,  and  need  not  be  repeated  here.  Oousidering  the  same, 
the  local  officers  found  that  the  tract  had  not  been  reclaimed,  and  rec- 
ommended that  Bell's  entry  thereof  be  canceled. 
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Thereupon  he  took  an  appeal  to  your  office,  where,  on  February  27th, 
1890,  you  affirmed  the  judgment  of  the  local  officers,  both  in  allowing 
Padgett's  homestead  entry  and  in  finding  that  Bell  had  failed  to  reclaim 
the  forty  acres  in  contest  and  holding  his  entire  desert  land  entry  for 
cancellation. 

From  this  judgment,  he  appeals  to  this  department,  specifying  ten 
grounds  of  error,  which  are  supported  by  argument  of  appellant's 
counsel.  In  brief,  the  contention  is,  relative  to  tbe  allowance  of  Pad- 
gett's homestead  entry, 

1.  That  not  having  completed  his  entry  within  the  time  required  by 
the  order  of  the  Secretary,  he  forfeited  hiR  tight,  and  the  register  and 
receiver  improperly  allowed  the  same ; 

2.  That  by  initiating  a  second  contest  against  Bell's  entire  desert  land 
entry,  he  waived  the  preference  right  granted  him  by  the  Secretary  far 
the  eighty  acres  secured  by  the  first  contest. 

3.  As  to  the  !N W.  |  of  the  SE.  J  of  said  section  2,  that  the  entryman 
piior  to  the  initiation  of  contest  had  taken  sufficient  steps  to  show  that 
he  attempted  in  good  faith  to  reclaim  the  tract  and  that  he  ought  not 
to  be  held  to  make  further  improvements  looking  to  the  reclamation 
thereof  during  the  pendency  of  the  contest,  hence  that  tract  was  im- 
properly awarded  to  Mr.  Padgett. 

In  my  judgment,  none  of  these  alleged  errors  is  well  taken.  The 
delay  was  occasioned  in  part  at  least,  by  the  local  officers  referring  the 
matter  for  your  instructions.  Under  such  circumstances,  the  order  of 
the  Secretary  should  be  held  to  be  merely  directory  and  not  to  have  the 
arbitrary  effect  of  destroying  Padgett's  preference  right,  or  to  work 
either  a  waiver  or  forfeiture  of  his  claim.  There  is  nothing  in  the 
record  showing  that  there  was  any  intent  on  his  part  to  abandon  his 
success,  but  on  the  contrary,  there  was  a  manifest  desire  to  reap  the 
full  benefit  of  the  award,  as  well  as  the  forty  acres  now  in  dispute.  He 
appeared  as  soon  as  notified  of  the  ultimate  conclusions  of  the  Com- 
missioner and  exercised  the  right  therein  given  him.  He  had  fairly 
earned  this  land  by  contest.  All  the  tribunals  examining  the  evidence, 
concurred  in  the  findings  that  Bell  had  failed  to  comply  with  the  law 
and  to  say  that  because  Padgett  did  not  enter  this  laud  within  thirty 
days  provided  by  the  order  of  the  Secretary,  he  should  therefore  be 
sacrificed,  is  to  promulgate  a  rule  which,  in  my  judgment,  does  violence 
to  the  rights  of  the  contestant.  Neither  do  I  think  that  the  fact  that 
he  included  Bell's  entire  desert  land  entry  in  his  second  contest  prior 
to  the  time  that  he  was  notified  by  the  Commissioner  that  he  must 
either  enter  the  eighty,  or  await  the  result  of  tbe  second  contest,  should 
be  held  as  a  waiver  of  his  right  to  enter  the  eighty  acre  tract  success- 
fully contested.  I  do  not  see  that  Mr.  Bell  is  in  a  position  to  complain. 
He  certainly  had  no  exclusive  right  to  enter  any  portion  of  the  public 
domain  under  the  desert  land  law  and  allow  it  to  remain  idle,  without 
making  any  effort  to  reclaim  the  same,  and  when  Mr.  Padgett  desires 
2565— VOL  13 18 
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to  show  his  neglect,  that  he  should  be  charged  with  greed  and  con- 
demued  for  his  efibrt  to  secure  the  cancellation  of  a  desert  laud  entry 
which  had  failed  for  non-compliance  with  the  law,  and  have  the  title 
vested  in  himself,  if  the  evidence  would  justify  him  in  doing  so.  In 
my  judgment,  it  was  proper  for  him,  when  he  ascertained  the  ultimatam 
of  the  department,  to  elect  which  remedy  he  would  pursue  and  having 
chosen  to  enter  the  eighty  that  he  was  very  properl3^  permitted  to  dis- 
miss his  contest  against  the  same  for  the  reason  that  there  is  no  neces- 
sity for  again  going  over  the  ground  which  he  had  once  gone  over  sue- 
cessfully  and  that  he  might  secure  his  right  as  to  the  forty  which  had 
not  theretofore  been  in  the  controversy.  As  to  that,  as  heretofore  sug- 
gested, the  evidence  set  out  in  your  opinion  which  is  justified  by  the 
record,  full^^  sustains  the  claim  of  the  contest  and  that  the  entryman 
had  failed  to  reclaim  the  forty  acre  tract  in  accordance  with  the  pro- 
visions of  the  desert  land  act.  As  to  this  tract,  in  his  brief  he  begs 
the  entire  question,  practically  admitting  that  he  has  not  complied  with 
the  law  and  had  done  nothing  looking  to  the  reclamation  of  the  land 
during  the  pendency  of  the  contest, and  insists  upon  general  principleS| 
that  he  should  not  be  required  to  do  so.    He  says : 

Sball  he  then  be  reqnired  to  go  ahead  with  his  improYements,  oonstrnct  lateral 
ditches,  and  spend  hnndreds  of  doHars,  parbaps  his  lai»t  cent,  in  reclaiming  a  piece 
of  land  for  the  benefit  of  another  T  Sach  a  requirement  is  manifestly  unjost  and  erro- 
neous in  its  very  essence.  It  is  held  that  final  proof  should  not  be  sabmittcd  during 
pendency  of  contest  proceedings,  and  that  during  the  pendency  of  an  appeal  the  local 
officers  shonld  take  no  action  affecting  the  disposition  of  the  land;  bnt  still,  all  dar- 
ing these  successive  adjudications  in  the  first  contest  against  the  validity  of  his 
entry,  the  Honorable  Commissioner  would  have  him  continue  in  his  work  and  ex- 
penditure of  money  therefor,  for  the  almost  certain  benefit  of  another  party. 

If  the  entryman  has  acted  in  good  faith  in  this  matter  and  is  conscious 
of  having  complied  with  the  law,  why  should  he  be  impressed  premon- 
itorily  with  the  fact  that  if  he  had  improved  this  tract  during  the  pend- 
ency of  the  contest,  the  improvements  would  almost  certainly  be  for  the 
benefit  of  another  party.  While  it  might  be  a  wholesome  rule  to  adopt, 
that  during  the  pendency  of  a  contest,  neither  party  should  be  permit- 
ted to  improve  the  land,  yet  it  has  been  the  universal  rule  of  this  de- 
partment, so  far  as  my  knowledge  goes,  to  hold  that  during  the  pend- 
ency of  the  contest,  the  entrymen  will  not  be  permitted  to  suspend  his 
improving  the  claim.  Byrne  v.  Dorward,  5  L.  D.,  104  j  Swain  v.  Call,  9 
L.  D.,  22 ;  Cyr  v.  Fogerty,  10  L.  D.,  616 ;  Wills  v.  Bachman,  11  L.  D., 
25Q. 

It  would  seem,  however,  that  an  entryman  who  is  convinced  that  he 
has  complied  with  the  law,  would  much  prefer  continuing  his  improve- 
ments and  reclaiming  the  land,  to  allowing  it  to  lapse  into  a  state  of 
nature,  and  his  ditches  to  fill  up  by  the  elements  during  the  years  that 
the  contest  is  pending. 

From  an  examination  of  this  case,  I  am  impressed  that  Mr.  Bell  is 
relying  more  upon  what  he  believes  to  be  sharp,^keen   tut,  technical 
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rales  than  the  merits  of  his  cause,  and  is  seeking  to  protect  his  failnre 
to  comply  with  the  law  with  what  should  be  refined  rules  of  practice 
and  nice  spun  theories  of  waiver,  which  do  not  meet  with  favor,  either 
in  the  law  or  equity,  or  in  a  broad,  liberal  administration  of  the  public 
land  laws.  Had  he  manifested  good  faith  in  his  attempted  reclamation 
of  this  tract  and  performed  acts  looking  to  a  consummation  thereof, 
which  the  department,  upon  an  examination  of  the  record,  could  ob- 
serve, then  there  might  be  some  excuse  for  his  claim. 

Believing  that  substantial  justice  has  been  done  by  your  judgment, 
and  that  there  is  no  error  therein  of  which  Mr.  Bell  can  justly  or  fairly 
complain,  the  decision  appealed  from  is  affirmed  and  the  record  here* 
with  returned. 


SOLDIER'S  ADDITIONAL  HOMESTEAD- APPROXIMATION. 

ElCHABD   DOTSON. 

The  right  to  make  a  soldier's  additiooal  homestead  entry  is  personal  and  can  not  be 
assigned. 

A  soldiei^s  additional  homestead  entry  can  not  be  allowed  for  a  tract  the  area  of  which 
when  added  to  the  land  covered  by  the  original  entry  exceeds  one  hundred  and 
sixty  acres  by  a  greater  amount  than  the  area  required  to  make  up  the  deficiency. 

First  Assistant  Secretary  Chandler  to  the  Gommissuyner  of  the  General 

Land  Office^  September  12, 1891. 

I  have  considered  the  appeal  by  Thomas  H.  Brents,  attorney  in  fact 
for  Richard  Dotson,  from  your  office  decision  of  June  25^  1890,  holding 
for  cancellation  soldier's  additional  homestead  entry  No.  3499,  final  cer- 
tificate No.  1161,  made  August  31, 1885,  for  the  NW.  J  of  NE.  i,  Sec.  31, 
T.  10  K,  R.  39  E.,  TV  alia  Walla  land  district,  Washington. 

This  entry  is  made  under  section  2306  of  the  Revised  Statutes,  which 
provides  that 

every  person  entitled,  under  the  provisions  of  section  2304,  to  enter  a  homestead 
who  may  have  heretofore  entered,  under  the  homestead  laws,  a  quantity  of  landless 
than  one  hnndred  and  sixty  acres,  shall  be  permitted  to  enter  so  mnch  land  as,  when 
added  to  the  quantity  previously  entered,  shall  not  exceed  one  hundred  and  sixty 
acres. 

On  February  27, 1878,  your  office  certified  to  the  fact  that  Richard 
Dotson,  who  made  original  homestead  entry  No.  2908,  at  Springfield, 
Missouri,  dated  November  6, 1869,  containing  142.22  acres,  is  entitled 
to  an  additional  homestead  entry  of  not  exceeding  17.78  acres,  as  pro- 
vided in  section  2306  of  the  Revised  Statutes,  and  upon  the  face  of  the 
certificate  is  the  following  note : 

This  certificate  cannot  he  used  in  the  entry  of  any  snhdivision  of  land  except 
where  the  excess  shall  be  less  than  the  area  herein  certified  to. 

Notwithstanding  this  restriction,  the  local  officers  at  Walla  Walla 
permitted  the  entry  to  be  made,  as  before  described,  covering  forty- 
acres. 
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On  April  8, 1878,  Dotson  appointed  J.  Vance  Lewis,  of  Washington, 
D.  C,  bis  true  and  lawful  attorney,  giving  him  the  right  In  his  (Dot- 
son's)  name,  place  and  stead,  to  make  application  for  and  locate  any 
land  that  be  (Dotson)  may  be  entitled  to  enter  under  the  provisions  of 
section  2306,  and  further  authorizing  him  to  receive  duplicate  certifi- 
cate of  such  entry,  and  to  receive  and  receipt  for  patent  issued  for  the 
land. 

On  May  1,  1878,  Lewis  appears  to  have  executed  a  power  of  substi- 
tution, in  blank,  upon  the  back  of  said  power  of  attorney,  and  the  name 
of  Thomas  H.  Brents,  of  Walla  Walla,  Washington  Territory,  seems 
to  hare  been  afterwards  inserted  and  the  entry  under  consideration 
would  seem  to  have  been  made  by  him,  although  the  register  failed  to 
sign  the  application,  or  to  fill  in  the  space  left  for  the  name  of  the  party 
filing  the  same. 

Claimant's  affidavit  w  as  executed  21arch  1,  1888,  and  therein  he 
swears — 

that  this  additional  entry,  save  as  hereinafter  deolared,  is  made  for  my  own  exclusive 
Lenelit  ....  that  I  have  not  made,  nor  agreed  to  make,  any ex- 
cept by  the  powers  of  attorney  made  and  acknowledged  by  me  on  the  8  April,  1878. 

This  clearly  shows  to  my  mijid,  that  claimant  had  assigned  his  right 
to  make  a  soldier's  additional  entry,  and  that  the  present  entry  was 
not  made  for  his  benefit. 

It  has  been  repeatedly  held  that  this  right  of  entry  is  a  personal  one 
and  can  not  be  transferred. 

It  further  appears  that  the  acreage  covered  by  this  entry  when  added 
to  that  embraced  in  the  original  entry  is  largely  in  excess  of  one  hun- 
dred and  sixty  acres,  and  under  the  general  rules  of  approximation, 
i.  e.,  where  the  excess  above  one  hundred  and  sixty  acres  is  gi eater 
than  the  deficiency  would  be  should  a  subdivision  be  excluded,  this 
entry  must  be  canceled. 

In  the  case  of  Miles  Schoolcraft,  2  0.  L.  O.,  99,  the  Commissioner  in- 
structed the  officers  at  Eau  Claire,  Wisconsin,  that  under  section  2306, 
a  party  is  entitled  to  enter  so  much  land  as  added  to  his  original  entry 
shall  not  exceed  one  hundred  and  sixty  acres — 

but  where  a  party  applies  to  enter  a  tract  or  tracts  of  land,  the  area  of  which  added 
to  that  of  his  original  entry  shall  exceed  one  hundred  and  sixty  acres  by  a  greater 
excess  than  the  urea  it  would  require  to  make  up  the  deiiciency,  the  application 
should  be  rejected. 

This  rule  seems  to  have  been  uniformly  followed  by  your  office,  as  is 
evidenced  by  the  note  placed  upon  the  face  of  the  certificate,  before 
referred  to. 

The  appeal  in  this  case  seems  to  be  based  upon  the  ground  that,  in 
answer  to  a  letter  from  Messrs.  Drummond  and  Bradford,  your  office, 
under  date  of  May  9,  1887,  informed  those  gentlemen  that  Dotson's 
entry  will  be  submitted,  in  regular  order  of  business,  to  the  board  of 
equitable  adjudication  for  confirmation,  and  that  any  question  as  to  the 
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validity  of  the  entry  was  thereby  adjudicated.  This  was  not  a  decision, 
bat  a  mere  letter  of  information,  intending  to  give  the  status  of  the 
entry. 

The  land  had  been  included  in  the  indemnity  withdrawal  for  the 
Northern  Pacific  Railroad  Company,  and  was  restored  December  15, 
18S6,  and  it  was  for  this  reason  that  it  was  deemed  necessary  to  send 
the  entry  to  the  board  for  confirmation. 

The  entry  is  clearly  shown  to  be  illegal,  and  I  therefore  affirm  your 
decision  and  direct  its  cancellation. 


BUIiSS  OF  PBACTICB— APPBAL-NOTIOE^ACT  OF  OCTOBER  1,  1890. 

William  B.  Dabgie. 

A  petition  presented  to  the  Commissioner  of  the  General  Land  Office  requesting  the 
submission  of  a  case  to  the  Department  for  summary  action  should  not  be  acted 
npon  in  the  absence  of  due  notice  to  the  opposite  party. 

The  right  of  appeal  from  thetinal  decision  of  the  local  office,  as  provided  in  the  rules 
of  practice,  should  not  be  denied  or  abridged  on  the  plea  that  such  action  is  nec- 
essary for  the  protection  of  selections  that  must  be  locnted  within  a  limited 
period,  where  such  selections  are  made  with  full  knowledge  of  the  fact  that  the 
lands  covered  thereby  are  embraced  within  prior  adverse  claims. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  Septem- 
ber 12, 1891. 

By  letter  of  Jaly  15,  1891  you  transmitted  certain  papers  in  tbe  mat- 
ter of  a  number  of  desert  land  entries  in  the  Visalia,  California,  land 
district,  and  subsequent  applications  to  select  the  lands  embraced  in 
such  entries  under  the  provisions  of  the  act  of  October  1, 1890  (26  Stat., 
644),  and  by  various  letters  of  later  dates  you  transmitted  additional 
papers. 

The  desert  land  entries  in  question  are  a  part  of  those  referred  to  in 
the  case  of  United  States  v.  Haggin  (12  L.  D.,  34),  wherein  the  order 
suspending  said  entries  was  revoked.  In  that  decision  the  fact  that 
contests  had  been  allowed  as  to  some  of  the  entries  there  referred  to 
and  applications  to  contest  others  had  been  filed  and  refused  by  the 
local  oflBcers  was  mentioned,  and  said  papers  were  returned  to  your 
office  for  appropriate  action  it  being  said : 

I  see  no  objection,  however,  to  passiQ>:^  upon  the  contests  initiated  prior  to  said 
orderof  suspension,  where  hearings  were  held  and  evidence  submitted  by  the  respec- 
tive parties,  and  also  allowing  the  parties,  who  have  filed  applications  to  contest  to 
proceed  with  their  contests  where  the  grounds  thereof  are  the  invalidity  of  said  en- 
tries. 

This  decision  was  rendered  January  12, 1891,  and  by  your  office  letter 
of  February  10, 1891,  the  local  officers  wore  advised  of  the  revocation 
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of  the  order  of  HaspenBion  aod  the  applicatiotis  to  contest  were  returned 
to  those  officers  for  appropriate  action  it  being  said : 

The  said  deoisioa  also  provides  that  the  parties  who  have  siuce  filed  many  applica- 
tions to  contest  different  entries  included  iu  the  said  order  of  suspension,  most  of 
which  were  rejected  by  your  office,  by  reason  of  such  order,  and  appeals  filed,  should 
be  allowed  to  proceed  where  tlie  iu  validity  of  the  respectire  entries  is  charged  •  .  . 
Before  taking  any  action  on  the  above  you  will  carefully  note  each  contest  on  the 
docket  in  the  order  of  its  priority,  and  in  each  case  the  prior  contestaut  should  be 
allowed  to  proceed,  the  others  being  held  suspended  uutil  the  first  has  been  finally 
disposed  of.  The  p  apers  in  each  case  should  be  carefully  examined  before  the  partie^i 
are  allowed  to  proceed,  to  sea  that  the  affidavit  of  contest  is  properly  executed,  cor- 
roborated, and  alleges  sufficient  grounds  of  contest,  also  that  the  entrymau,  and  the 
tract  involved,  are  properly  described.  Where  several  parties  have  filed  separate 
contests  against  the  same  entry,  and  have  also  tiled  their  respective  applications  to 
enter  different  parts  of  the  tracts  involved,  they  may  be  allowed  to  proceed  as  joint 
contestants. 

On  January  19,  1891,  being  a  ter  the  departmental  decision  in  the 
Haggin  case  and  before  the  issuance  of  the  instruction  to  the  local  of- 
ficers thereunder,  the  various  desert  land  entries  were  relinquished  and 
applications  made  by  William  E.  Dargie,  as  attorney  in  fact,  to  select 
the  lands  under  the  provisions  of  the  act  of  October  1, 1890,  supra.  By 
your  office  letter  of  March  17,  1891,  the  selections  by  said  Dargie  were 
suspended  and  the  local  officers  were  directed  to  proceed  with  the  ap* 
plications  to  contest  the  desert  land  entries  in  accordance  with  the  in- 
structions of  February  10.  Afterwards  the  attorney  for  Dargie  filed 
motions  to  dismiss  the  contests  against  the  desert  land  entries  and  the 
contestants  filed  applications  for  hearings  to  determine  all  conflicting 
claims  to  said  lands  asserting  the  8ui>eriority  of  their  rights  under  their 
contests  and  their  applications  to  enter  filed  with  their  contest  affida- 
vits. The  local  officers  dismissed  the  contests  and  rejected  the  applica- 
tions to  enter.  Before  the  expiration  of  the  time  within  which  appeals 
from  said  decision  might  be  taken  the  attorney  for  the  claimants,  under 
the  act  of  October  1,  1890,  filed  in  your  office  a  petition  asking  that  the 
entire  record  be  submitted  to  the  Secretary  of  the  Interior  with  a  request 
for  his  adjudication  and  instructions  in  the  premises.  You  granted  the 
prayer  of  the  petition  and  forwarded  the  papers.  All  but  two  or  three 
of  the  contestants  have  now  filed  appeals  from  the  decisions  of  the  local 
officers  dismissing  said  contests. 

In  support  of  the  petition  filed  in  your  office  asking  that  the  papers 
be  sent  to  this  Department,  it  was  urged  that  it  was  of  the  utmost  im- 
portance that  the  rights  of  the  claimants  under  the  act  of  October  1, 
1890,  should  be  speedily  adjudicated  because  any  selection  of  lands 
under  that  act  must  be  made  within  one  year  from  the  date  thereof  and 
the  ordinary  course  of  appeals  if  followed  here  would  postpone  a  deci- 
sion thereon,  until  it  would  be  too  late  for  these  claimants  to  select 
other  lands  if  it  should  be  finally  determined  that  they  were  not  en- 
titled to  those  here  involved,  and  that  inasmuch  as  the  whole  duty  of 
executing  the  said  law  of  1890  is  placed  upon  the  Secretary  of  the  In- 
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tenor,  and  as  his  final  adjudication  of  the  qnestions  presented,  whether 
by  way  of  appeal  or  review  will  be  equally  full,  fair  and  complete  none 
of  the  interested  parties  could  complain  of  unfair  treatment  if  the 
whole  matter  were  promptly  submitted  to  him  without  awaiting  the 
delays  necessary  to  the  usual  course  of  decision  by  your  office  and 
appeal  therefrom. 

The  attorney  for  the  contestants  has  filed  argument  upon  the  ques- 
tions involved,  and  has  at  the  same  time  filed  a  motion  to  remand  the 
record  in  each  of  said  cases  to  you  with  instructions  to  take  appropriate 
action  thereon.  It  is  urged  in  support  of  this  motion  that  no  notice  of 
the  petition  upon  which  you  transmitted  the  cases  to  this  Department 
was  ever  served  upon  the  contestants  or  their  attorney,  that  your  action 
was  in  violation  of  the  rules  and  the  law,  both  of  which  declare  that 
appeal  from  the  decision  of  the  local  ofiScers  lies  in  every  case  to  the 
Commissioner  of  the  General  Land  Office;  that  you  could  not  under  the 
rules  and  the  law  refuse  to  pass  upon  the  appeal  from  the  local  officers, 
and  that  this  Department  has  neither  primary  or  appellate  jurisdiction 
in  the  premises. 

The  petition  or  motion  presented  to  you  asking  that  the  cases  be  sub- 
mitted to  this  Department  is  certainly  of  the  class  contemplated  by  rule 
99  of  the  Rules  of  Practice,  which  declares  that  "No  motion  aflfectiug 
the  merits  of  the  case  or  the  regular  order  of  proceedings  will  be  enter- 
tained except  on  due  proof  of  service  of  notice,"  and  should  not  have 
be«n  acted  upon  by  you  in  the  absence  of  such  notice  to  the  opposite 
party  as  is  prescribed  by  the  rules.  I  find  no  evidence  of  the  service  of 
notice,  nor  is  there  any  denial  of  the  statement  that  no  notice  was 
served.  Even  if  it  be  held  that  this  was  not  such  an  error  as  would 
demand  a  refusal  to  consider  the  papers  sent  up  in  accordance  with 
such  motion,  yet  the  fact  that  these  parties  had  no  opportunity  to  pre- 
sent to  you  their  objections  to  that  motion  presents  in  itself  sufficient 
reason  for  now  considering  such  objections  to  the  proposed  course  of 
action  as  they  may  see  fit  to  make. 

The  Rules  of  Practice  declare  that  appeals  from  the  final  action  of 
the  local  officers  "lie  in  every  case  to  the  Commissioner  of  the  General 
Land  Office"  (Rule  43),  and  that  an  appeal  may  be  taken  from  the  de- 
cision of  the  Commissioner  of  the  General  Land  Office  to  the  Secretary 
of  the  Interior  "  upon  any  question  relating  to  the  disposal  of  tlie  pub- 
lic lands  and  to  private  land  claims "  except  in  case  of  interlocutory 
orders  etc.,  (Rule  81). 

The  fact  that  the  law  of  October  1, 1890,  places  the  entire  duty  of  its 
execution  upon  the  Secretary  of  the  Interior,  furnishes  no  reason  for 
suspending  the  Rules  of  Practice  and  depriving  parties  of  the  rights 
given  thereby,  for  by  section  441,  Revised  Statutes,  the  Secretary  of 
the  Interior  is  charged  with  the  supervision  of  the  public  business 
relating  to  public  lands  and  by  section  453,  the  Commissioner  of  the 
General  Land  Office  is  charged  with  the  performance,  under  the  direc- 
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tion  of!  the  Secretary  of  the  Interior, of  "all  executive  dn ties  apper- 
taining to  the  surveying  and  sale  of  the  pnblic  lands  of  the  United 
States,  or  in  any  wise  respecting  such  public  lands,"  and  section  2478, 
found  under  the  title  '*  The  Public  Lands  "  reads  as  follows : 

The  Comraissiooer  of  the  General  Land  Office,  under  the  direction  of  the  Secretary 
of  the  Interior,  is  anthorized  to  enforce  and  carry  into  execntion,  by  appropriate 
regalations,  every  part  of  the  provisions  of  this  Title  not  otherwise  specially  provided 
for. 

The  duty  of  the  Secretary  under  the  act  now  in  question  is  not  dif- 
ferent in  character  or  extent  from  what  it  is  under  other  laws  relating 
to  the  disposal  of  public  laud ;  in  all  cases  he  is  required  to  see  that 
the  provisions  of  the  law  are  properly  carried  into  execution. 

The  usual  and  ordinary  mode  of  seeking  a  decision  from  the  Secre- 
tary upon  questions  of  this  character  is  by  way  of  appeal  pointed  out 
in  the  Rules  of  Practice  which  have  been  formulated  and  approved  as 
best  adapted  to  protect  the  interest  of  claimants  for  the  public  lands 
and,  "at  the  same  time,  to  expedite  the  transaction  of  the  business  in 
relation  to  such  lands. 

In  the  case  of  Stevens  v.  Robinson  (5  L.  D.,  Itl),  it  was  said : 

The  rnles  of  practice  were  adopted  to  subserve  the  public  interests  and  for  the 
good  of  the  practice  in  the  transaction  of  business ;  and  so  long  as  they  exist  they 
have  in  effect  the  force  of  a  statute.  Parker  v.  Castle — on  review — (4  L.  D,,  84),  and 
although  it  is  quite  true  that  none  of  them  ''shall  be  construed  to  deprive  the  Secre- 
tary of  tlie  Interior  of  the  exercise  of  the  directory  and  supervisory  powers  con- 
ferred upon  him  by  law,"  it  is  also  equally  true,  that  where  they  are  not  in  conflict 
with  the  law,  and  have  prescribed  a  plain  and  adequate  course  of  action,  they  are 
to  be  followed,  for  there  is  then  no  occasion  for  invoking  the  Secretary's  directory 
and  supervisory  powers. 

The  importance  of  having  uniform  rules  in  these  matters  and  of 
enforcing  them  has  been  often  recognized  by  the  decisions  of  this  De- 
partment. Ariel  0.  Harris  (6  L.  D.,  122);  Groom  v,  Missouri,  Kansas 
and  Texas  Ry.  Co.  (9  L.  D.,  264)  j  State  of  Oregon  (9  L.  D.,  360). 

A  time  may  come,  however,  and  a  case  may  arise  when  for  the  pro- 
tection of  public  interests  it  would  become  necessary  for  the  Secretary 
to  disregard  such  rules;  and  such  course  might  possibly  become  neces- 
sary to  protect  even  an  individual  right.  Such  course  would  not,  how- 
ever, be  adopted  unless  the  necessity  were  apparent  and  urgent,  nor 
for  the  protection  of  an  individual  right  unless  it  were  clearly  shown 
that  no  other  right  could  be  adversely  affected  by  such  action. 

The  case  now  presented  does  not  in  my  opinion,  justify  a  disregard 
of  the  rules  of  practice  in  the  particular  asked. 

It  is  true  the  beneficiaries  under  said  act  of  October  1, 1890,  must 
make  their  selections  within  one  year  from  the  date  of  that  act,  and  that 
if  they  select  lands  not  of  the  character  contemplated  by  said  act  they 
do  so  at  their  peril  j  but  these  claimants  were  fully  advise<l  of  these  mat- 
ters by  letters  and  instructions  (11  L.  D.,  512  and  550),  long  prior  to  the 
time  the  selections  here  in  question  were  made.    The  fact  that  the  relin- 
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qaisbments  of  tbe  desert  land  entries  were  filed  on  the  same  day  these 
selections  were  made,  indicates  that  they  were  filed  in  pursuance  of 
some  understanding  or  agreement  between  the  parties  interested,  but 
however  that  may  be,  the  parties  making  such  selections  roust  be  held  to 
have  acted  with  a  knowledge  of  all  the  facts,  as  to  the  status  of  the  land 
selected,  shown  by  the  records.  Among  the  facts  so  shown  two  may  be 
mentioned :  (1)  Affidavits  of  contest  against  said  desert  land  entries 
had  been  filed  and  were  not  yet  finally  disposed  of;  (2),  Various  appli- 
cations to  enter  said  lands  had  been  presented  upon  which  final  action 
had  not  been  taken.  That  there  were  then  claims  to  said  lands  still 
I>endmg  undisposed  of  they  must  have  known,  and  must,  also,  have 
known  that  those  claims  could  be  finally  determined  only  under  and 
in  accordance  with  the  rules  of  practice  applicable  to  such  cases.  These 
rules  of  practice  involved  action  by  the  local  officers  and  upon  appeal, 
action  by  your  office,  and  upon  further  appeal,  action  by  this  Depart- 
ment. It  was  not  at  all  probable  those  adverse  claims  could  be  finally 
disposed  of  in  the  ordinary  course  of  business  within  the  time  limited 
for  making  selections  under  said  act  of  October  1  1890,  but  these  par- 
ties chose  to  take  that  risk  or  the  risk  of  finally  obtaining  an  adjudica- 
tion of  the  questions  involved,  favorable  to  the  validity  of  the  selections 
then  made.  They  do  not  and  can  not  claim  to  have  been  in  any  man- 
ner, misled  into  selecting  those  lauds  in  the  belief  that  they  were  free 
from  all  claims.  It  may  be  of  the  utmost  importance  to  these  parties 
to  secure  such  an  early  consideration  of  their  claims  under  these  selec- 
tions as  will  leave  them  time,  in  case  that  a^udication  should  be  adverse 
to  them,  to  make  other  selections,  but  that  would  not  justify  this  De- 
partment in  extricating  them  from  the  position  in  which  they  volunta- 
rily placed  themselves  when  to  do  so  would  involve  the  setting  aside  of 
the  established  rules  of  practice,  and  the  disregard  of  the  rights  of 
others  in  the  premises,  under  such  rules.  As  said  before,  this  is  not, 
in  my  opinion,  a  case  that  demands  the  exercise  of  the  supervisory 
authority  of  the  Secretary  in  utter  disregard  of  the  usual  mode  of  pro- 
cedure. 

There  is  another  feature  of  this  case  which  should  be  noticed.  These 
selections  have  been  attacked  as  having  been  improperly  made,  and  in 
some  instance  as  being  of  land  not  of  the  character  prescribed  by  the 
act  under  which  they  were  made,  and  it  is  asked  that  hearings  be  or- 
dered that  evidence  may  be  submitted  in  support  of  such  allegations, 
with  a  view  to  the  cancellation  of  such  selections.  The  duty  of  passing 
upon  such  matters  is  primarily  with  the  local  officers  and  your  office 
and  your  action  therein  will  very  rarely  be  interfered  with  by  this  De- 
partment. The  Secretary  will  not  ordinarily  assume  the  duty  of  pass- 
ing upon  such  questions,  and  I  find  no  sufficient  reason  for  doing  so  in 
this  instance.  The  mere  fact  that  some  individual  may  suffer  a  loss 
because  of  the  time  necessarily  involved  in  considering  his  claim  in  due 
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course  of  procedure  is  not  a  sufficient  reason  for  departing  from  tbat 
course.    I  must  decline  to  take  jurisdiction  in  the  manner  proposed. 

The  papers  are  therefore  returned  to  your  office  for  consideration  and 
appropriate  action. 


kesebvoib  8it£-duplicate  map. 
Ghables  E.  Day  et  al. 

Maps  or  plats  filed  on  application  for  right  of  way  or  resenroir  sites  must  be  submitted 
in  duplicate,  and  the  map  transmitted  to  the  Department  most  hear  tbe  certifi- 
cate of  the  register  that  it  is  an  exact  copy  of  the  map  filed  in  the  local  office. 

Secretary  Noble  to  the  Commissioner  of  ike  Oeneral  Land  Offiee^  September 

14, 1891. 

On  April  21, 1891,  B.  C,  Carr,  Esq.  attorney  for  Charles  E.  Day  and 
Frank  B.  Davis,  owners  of  the  Second  Creek  reservoir,  situated  on  the 
SE.  i  of  Sec.  31,  T.  1  S.,  E.  66  W.,  Denver,  Colorado,  filed  an  applica- 
tion enclosing  therewith  a  map  of  said  reservoir,  with  a  certificate 
stating  that  said  Charles  E.  Day  and  Frank  B.  Davis  are  the  owners 
thereof,  and  asking  that  the  same  be  tiled  with  the  b'ecretary  of  the 
Interior,  and  approved,  in  order  that  they  may  secure  the  benefits  of 
the  act  of  March  3, 1891  (26  Stat,  1096),  providing  for  the  granting  of 
right  of  way  and  sites  for  reservoirs  over  the  public  lands. 

In  the  circular  of  April  17, 1891  (12  L.  D.,  429),  it  is  stated  that- 

it   ia  imperatively  necessary  tbat  all  maps  or  plats  Bubmitt'Cd  under  this  section 
shoald  be  filed  in  daplicate. 

In  the  letter  of  the  attorney,  accompanying  this  application,  it  is 
stated  that  a  copy  of  the  map  has  already  been  filed  in  the  local  office, 
and  that  it  appears  from  the  records  of  said  office  that  said  section  31 
is  government  land. 

The  object  of  requiring  the  maps  or  plats  to  be  executed  in  duplicate 
was  to  assure  the  Department  that  the  map  in  the  local  land  office  was 
an  exact  duplicate  of  that  filed  in  the  office  of  the  Secretary  for  his  ap- 
proval, and  the  evidence  of  such  fact  should  appear  upon  the  map  sub« 
mitted  for  file  and  approval  in  the  Department. 

You  will  therefore  return  the  plat  to  the  register  with  directions  to 
amend  his  certificate  so  as  to  sbow  that  said  map  is  an  exact  copy  of  the 
map  filed  in  his  office,  if  such  be  the  fact,  and  return  the  same  for  fur- 
ther action. 
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TIMBER  CULXaBE  CONTEST— APPLICATION  TO  ENTER. 

BNOS  V,  Fagan. 

Aoontestaat  who  oommences  aotion  against  a  homestead  entry,  and  at  the  same  time 
initiates  a  contest  against  a  timber  oultare  entry,  accompanied  with  an  applica- 
tion to  enter  under  the  timber  oultare  law,  is  bound  by  such  application  as 
against  another  who  snbseqaentlj'  settles  on  the  tract  covered  by  the  homestead 
entry,  and  will  not  be  heard  to  assert  any  right  thereto  under  the  timber  onUnre 
Iaw. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office  J  September  15, 1891. 

I  have  considered  the  case  of  Abner  A.  Enos  v.  James  E.  Fagan,  04i 
appeal  by  the  latter  from  your  decision  rejecting  his  final  proof  and 
holding  for  cancellation  his  pre-emption  filing  for  the  SE  ^,  Sec.  20,  T. 
12  S.,  R.  28  W.,  WaJjeeny,  Kansas  land  District. 

On  May  6th  1886,  Fagan  filed  a  declaratory  statement  for  this  land, 
and  on  the  28th  of  same  month,  Enos  made  a  timber-culture  entry  for 
it. 

On  June  18, 1887,  Fagan  gave  notice  of  intention  to  offer  final  proof 
on  August  17,  following,  at  which  time  Enos  appeared  and  •  protested 
against  the  proof,  alleging  a  superior  right  to  the  land  by  virtue  of  hav- 
ing a  preference  right  of  entry. 

The  cause  was  continued  for  hearing  until  in  September  following, 
when  the  parties  appeared  and  the  testimony  was  taken  and  the  regis- 
ter and  receiver,  upon  consideration  of  the  record  and  testimony  found 
for  Fagan,  and  recommended  the  cancelation  of  Enos'  entry.  From 
this  action  he  appealed,  and  your  office  on  February  12, 1890,  reversed 
the  local  officers  decision  and  held  the  filing  of  Fagan  for  cancellation, 
from  which  decision  he  appealed. 

The  record  shows  that  one  Amos  T.  Diggs  had  a  homestead  entry  for 
this  land,  and  one  Joseph  Moulding  had  a  timber-culture  entry  for  the 
SW.  \  of  same  section,  and  on  May  29, 1885,  Enos  commenced  a  contest 
against  each  of  said  entries.  At  the  filing  of  the  affidavit  of  contest 
against  Moulding's  entry,  he  filed  an  application  to  make  timber-cult- 
ure entry  for  the  tract.  It  appears  that  these  entrymen  had  really 
abandoned  their  entries  and  each  made  default.  The  contests  were  to 
clear  the  record,  as  is  stated,  and  in  due  course  of  business  both  entries 
were  cancelled,  on  April  29,  1886.  Enos  and  one  W.  L  Cearns  were 
partners,  advertised  as  ^' Cearns  and  Enos,  Government  Land  Locators, 
does  a  general  land  office  business  at  Graiufield,  Kansas."  They  dealt 
in  relinquishments,  contests  and  claims  generally  for  government 
lands — instituted  contest  and  sold  preference  rights,  initiated  ''  friendly  ^ 
contests  to  prevent  bona  fide  ones  from  being  initiated,  and  located  per- 
sons desiring  la^id. 

On  the  secoud  day  after  initiating  these  two  contests,  Enos  made 
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homestead  entry  for  a  tract  in  the  vicinity — and  afterward  sold  his 
relinquishment  thereof.  He  thus  had  used  his  right  to  homestead,  and 
had  previously  exhausted  his  right  of  pre-emption,  so  he  could  take 
but  one  tract.  He  abandoned  his  application  for  the  SW.  ^  after  trying 
for  nearly  a  mouth  to  sell  his  claim  thereto,  and  then  made  a  timber 
culture  entry  for  the  SB.  i  of  the  section,  upon  which  Fagan  was 
located,  and  upon  which  he  had  a  declaratory  statement  filing. 

You  find  that  while  the  evidence  shows  that  Enos  was  connected 
with  a  firm  whose  business  consisted  in  buying  and  selling  relinquish- 
ments and  starting  contests  with  speculative  intent,  etc.,  that  the 
merits  of  this  case  are  not  affected  thereby,  but  I  think  bis  conduct 
reflects  upon  the  question  of  his  good  faith. 

You  hold  that  as  a  matter  of  law  his  application  to  make  timber- 
culture  entry  for  the  SW.  J  in  no  way  aff*ected  his  right  to  make  timber 
culture  entry  for  SB.  J  of  the  section,  and  that  he  could  contest  any 
number  of  entries,  and  upon  cancellation  of  all  of  them,  could  have 
thirty  days  to  select  upon  which  he  would  exercise  his  preference  right. 

When  he  initiated  contest  against  the  timber  culture  entry  of  Mould- 
ing for  the  SW.  J,  the  regulations  of  the  Department  made  the  appli- 
cation to  enter  either  as  a  homestead  or  timber  culture  an  essential  par- 
of  the  contest  proceeding.  This  was  the  rule  until  August  13,  1885, 
when  it  was  revoked  by  Rule  1,  Rules  of  Practice — See  Bundy  v.  Liv- 
ingston (1  L.  D.,  152)  as  to  the  rule  prior  to  August  13, 1885,  and  see 
circular  relating  to  timber  culture  entries  (6  L.  D.,  280),  wherein  it  is 
directed  that  Rule  No.  1,  Rules  of  Practice,  shall  thereafter  govern,  and 
that  application  to  enter  need  not  be  made  as  a  part  of  the  contest  pro- 
ceeding. 

But  Rule  No.  1,  Rules  of  Practice,  cannot  be  considered  as  retroact- 
ive, and  when  this  contest  was  initiated  application  to  enter  was  in  fact 
made  in  accordance  with  the  law  then  in  force. 

The  person  making  such  application  to  make  timber  culture  entry 
must  do  so  on  his  corporal  oath,  and  among  other  averments  be  must 
state  that  he  makes  the  application  in  good  faith  and  not  for  specula- 
tion nor  directly  or  indirectly  for  the  use  of  another,  "  that  I  intend  to 
hold  and  cultivate  the  land,  and  to  fully  comply  with  the  provisions  of 
this  said  act,  and  that  I  have  not  heretofore  made  an  entry  under  this 
or  the  acts  to  which  this  is  amendatory.'' 

In  Pfaff  r,  Williams  et  al,  (4  L.  D.,  455),  it  was  said: 

A  legal  applioation  to  enter  is,  while  peading,  equivalent  to  actnal  entry,  so  far  as 
the  applicant's  rights  are  concerned,  and  its  edect  is  to  withdraw  the  land  embraced 
therein  from  other  disposition  until  such  time  as  it  may,  be  finally  acted  npon. 

This  rule  was  followed  in  Patrick  Kelly  (11 L.  D.,  32G). 

Enos  is  estopped  from  saying  that  his  application  enter  was  not  in 
good  faith  and  that  he  committed  perjury,  and  he  will  not  be  heard  to 
say  that  he  made  the  application  merely  for  the  purpose  of  initiating  a 
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speculative  contest,  as  this  would  be  trifling  with  his  oath  and  the  Land 
Department. 

Had  he  desired  to  make  entry  for  the  SB.  ^,  he  should  have  made  his 
application  for  it,  and  as  he  did  not  do  so,  I  am  bound  to  conclude  that 
he  intended  to  enter  the  south-west  quarter. 

His  application  was  on  flie,  suspended  until  the  Moulding  entry 
should  be  canceled,  and  the  instant  the  cancellation  was  made  of  the 
entry  which  had  formerly  segregated  the  land,  his  application  became 
vitalized  and  segregated  it  as  effectually  as  an  entry  would  have  done, 
so  far  as  all  other  applicants  were  concerned,  and  he  had  only  to  pro- 
ceed to  complete  the  entry  by  payment  of  the  office  fees,  if  this  had  not 
been  done. 

Enos  knew  that  a  mere  preference  right  was  personal  and  not  trans- 
ferable, and  he  knew  that  this  application  was  something  more  than  a 
mere  preference  right.  He  considered  it  valuable  and  proposed  to  sell 
it.  Fagan  says  that  he  knew  that  Enos  would  have  a  preference  right 
when  he  successfully  contested  an  entry,  and  when  he  went  to  the  land 
office  he  had  the  clerk  look  over  the  recorvl,  and  the  clerk  read  the 
record  showing  that  Enos  had  selected  the  southwest  quarter.  He 
Bays  he  knew  about  the  homestead  and  had  heard  that  Enos  had  used 
his  pre-emption  privilege,  and  so  he  filed  for  the  southeast  quarter. 
He  states  further  that  after  he  had  settled  on  the  land  in  controversy, 
Gearns,  the  partner  of  Enos,  came  to  him  and  tried  to  sell  him  Enos' 
timber  culture  claim,  as  it  lay  adjoining  his  pre-emption.  He  says  that 
two  men  were  aii  that  time  looking  over  the  south-west  quarter,  and 
Cearns  said  he  had  full  authority  to  sell  the  timber  claim  of  his  part- 
ner, Enos,  and  if  those  men  did  not  take  it,  he  (Fagan)  could  have  it 
at  «176. 

If  it  were  admitted,  as  you  say,  that  a  party  having  more  than  one 
tract  on  his  hands  would  have  thirty  days  in  which  to  exercise  his  pref- 
erence right  as  to  each,  yet  if  he  elect  which  he  will  take  of  the  tracts 
subject  to  such  preference,  he  will  be  bound  by  such  election.  It  is 
very  clear  that  Enos,  in  this  case,  made  his  election.  This  was  an 
abandonment  of  his  preference  right  to  the  other  tract.  Northern  Pa- 
cific B.  B.  Go.  v»  Harris  (12  L.  D.,  351,  p.  353)  and  cases  there  cited. 
Furthermore,  he  stood  by  and  saw  Fagan  erect  upon  the  land  a  fairly 
good  house  with  board  roof,  board  floor,  two  windows,  two  doors,  esti- 
mated to  be  worth  $75.  He  moved  his  family  into  it  and  established 
bis  residence  there  while  Enos  was  holding  to  his  claim  on  the  south- 
west quarter  and  trying  to  sell  it.  There  is  no  evidence  that  he  ever 
intimated  to  Fagan^  in  any  way,  that  he  (Enos)  had  any  right  to  the 
south-east  quarter  or  ever  intended  to  assert  any  claim  thereto.  Fagan 
liad  a  right  to  rely  upon  the  record  which  showed  that  Enos  had 
elected  to  take  the  south-west  quarter,  and  also  upon  the  words  and 
acts  of  Enos  which  showed  that  he  retained  his  claim  upon  it,  and  Enos 
having  thus  stood  by,  seeing  Fagan  making  lasting  improvements  upon 
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the  tract  in  controversy  is  estopped  to  assert  a  claim  to  the  land  which 
will  take  tliein  from  him.  He  would  not  speak  when  he  should  have 
spoken.  He  will  not  now  be  heard  to  say  that  he  intended  during  all 
this  time  to  take  the  land.    It  would  be  a  fraud  upon  Fagan. 

I  find  that  the  law  and  equity  of  the  case  are  both  with  Fagan ;  that 
Enos  has  no  claim  to  it  that  should  be  enforced.  The  final  proof  of 
Fagan,  which  appears  satisfactory,  will  therefore  be  accepted  and  the 
timber  culture  entry  of  Enos  will  be  canceled.  Your  decision  is  accord- 
ingly reversed. 


MINING  CLAIM— PUBliICATION-ADVEIlSE  CLAIM. 
BONESBLL  ET  AL.  V.  MoNlDER  ET  AL. 

An  adverse  claim  must  be  filed  within  the  sixty  days  of  pnblioation,  and  in  the  com- 
pntation  of  such  period  the  first  day  of  publication  is  excluded. 

A  misstatement  in  the  published  notice  as  to  the  termination  of  the  period  of  pub- 
lication will  not  excuse  the  adverse  claimant  from  filing  his  claim  within  the 
statutory  period. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  15,  1891. 

I  have  considered  the  appeal  by  E.  J.  Bonese)!  et  aLy  from  your  deci- 
sion rejecting  the  adverse  claim  of  himself  and  co-claimants,  offered 
for  filing  in  the  office  of  the  register  and  receiver  of  the  land  office  at 
Glenwood  Springs,  Colorado,  on  December  19,  1889,  against  mineral 
application,  No.  2^,  filed  by  Charles  McNider  et  ai.,  for  the  Hudson^ 
Champion,  Legal  Tender  and  Fairview  lode  claims. 

Publication  was  made  in  a  weel^ly  newspaper  from  October  19, 1889, 
to  December  21, 1889.  Said  adverse  claim  was  presented  for  filing, 
December  19, 1889. 

The  appellant  in  his  fourth  ground  of  appeal  contends  ^^That  the 
period  of  publication  as  required  by  law  had  not  yet  expired  on  the 
19th  day  of  December  1889.'' 

His  claim  was  rejected  on  the  ground  that  it  was  presented  for  filing 
one  day  too  late,  the  period  of  publication  having  expired  December 
18, 1889,  as  held  by  you. 

Section  2325  of  the  Kevised  Statntes  requires  newspaper  publication 
for  the  period  of  sixty  days  as  notice  of  application  for  mineral  patents^ 
and  further  provides  that 

If  no  adverse  claim  shall  have  been  filed  with  the  register  and  receiver  of  the  proper 
land  ofi&ce  at  the  expiration  of  the  sixty  days  of  publication,  it  shall  be  assamed  that 
the  applicant  is  entitled  to  a  patent. 

It  appears  by  the  case  of  Miner  v.  Mariott,  2  L.  D.,  709,  and  the  mia* 
eral  circular  of  January  14, 1884,  p.  40,  ed.  of  1889,  that  it  is  a  long 
established  rule  of  the  Department  that  the  first  day  of  publication 
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should  be  excluded  from  the  computation  of  the  sixty  days.  If  Octo- 
ber 19, 1889,  which  is  the  first  day  of  publication  in  this  case,  be  ex- 
cluded, the  count  would  begin  with  October  20, 1889,  and  the  sixtieth 
day  of  publication  would  be  December  18th,  1889,  and  inasmuch  as  the 
adverse  claim  was  not  presented  till  December  19,  1889,  it  was  not 
therefore  filed  within  the  sixty  days  required  by  law. 
The  appellant  in  his  second  ground  of  appeal  alleges 

Tbat  the  said  pablication  ia  misleading  in  this,  that  it  gives  the  last  day  of  publica- 
tion, December  21st,  1889,  thereby  leading  this  appellant  and  his  co-owners  to  believe 
that  they  had  until  the  said  2l8t  day  of  December,  1889,  within  which  to  file  their 
adverse  claim. 

This  contention  can  not  be  maintained.  The  general  rule  above  cited, 
it  is  true,  is  not  inflexible,  and  may  be  laid  aside  to  subserve  the  ends 
of  justice,  and  the  first  day  of  the  statutory  period  may  be  counted 
without  violating  the  law  if  equity  demands  it.  Byckman  v,  Lasell,  10 
L.  D.  620.  But  this  will  not  help  the  appellant.  The  19th  day  of  De- 
cember, 1889,  was  the  sixty-firstdayof  publication  in  this  case  by  either 
mode  of  computation,  and  no  rule  of  computation  or  rule  of  equity  can 
be  invoked  by  which  to  reach  a  different  result. 

The  decision  first  above  cited  hiis  the  force  of  law,  and  was  notice  to 
the  appellant  that  he  should  have  presented  his  claim  by  December  18, 
18S9.  Furthermore  the  statute  itself  fixes  the  period  absolutely,  and 
this  Department  has  no  power  by  legislation  of  its  own  to  extend  that 
period  because  some  one  has  blundered,  especially  where  the  rights  of 
third  parties  have  attached,  '^  at  the  expiration  of  the  sixty  days  of 
pablication",  as  in  this  case. 

The  appellant  does  not  state  that  he  was  actually  misled  by  the  state- 
ment in  the  printed  notice  that  December  21, 1889,  was  the  last  day  of 
pablication,  and  that  he  really  so  believed,  but  his  allegation  is  that 
the  notice  was  '^  misleading,"  '<  leading  him  to  believe,"  etc.  Parties 
asaally  state  their  claims  as  strongly  as  the  truth  will  allow. 

December  21, 1889,  was  in  fact  the  sixty- third  day  from  October  19, 
1889,  and  the  notice  was  so  obviously  incorrect  that  the  appellant  ap- 
parently recognized  the  error,  and  did  not  rely  upon  the  notice,  but 
wrongly  fixed  upon  December  19, 1889,  as  the  sixtieth  day. 

This  is  his  error  and  the  Department  can  not  change  the  plain  pro- 
visions of  the  statute  on  account  thereof. 

The  judgment  of  your  office  is  accordingly  afiirmed* 
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OSAGE  FINAL  PROOP-NOTICB- ADVERSE  CLAIM. 

Wydlbb  v.  Eeelbb  (On  Review). 

Notice  of  intention  to  submit  Osaore  final  proof,  given  after  the  expiration  of  the 
period  within  which  It  should  be  Rubmitted,  bnt  prior  to  the  intervention  of  any 
adverse  right,  protects  the  claimant  as  against  one  who  subsequently  initiates 
an  adverse  claim. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  S^temher 

15, 1891. 

This  motion  is  filed  by  George  E.  Keeler,  asking  that  the  decision  of 
fhe  Department  of  February  14,  1891  (12  L.  D.,  194),  in  the  above 
stated  case,  be  reviewed  and  a  rehearing  ordered,  upon  the  following 
grounds : 

1.  Because  said  decision  is  contrary  to  law. 

2.  Because  of  accident  and  surprise,  which  ordinary  prudence  could 
not  have  guarded  against. 

This  case  involves  the  right  to  lots  1  and  2,  and  the  S.  i  of  the  NB. 
J  of  Sec.  20,  T.  26  S.,  R.  14  W.,  being  Osage  Indian  trust  and  dimin- 
ished reserve  lands,  and  was  claimed  by  George  E.  Keeler  and  Fred 
Wydler,  under  their  declaratory  statements  filed  September  9,  1884, 
and  February  23, 1886,  respectively. 

In  the  decision  sought  to  be  reviewed,  the  Department  rejected  the 
final  proof  of  Keeler  and  held  his  declaratory  statement  subject  to  that 
of  Wydler,  for  the  reason  that  the  final  proof  was  not  made  within  the 
time  required  by  the  statute,  under  the  ruling  in  the  case  of  Hessoug 
V.  Burgan,  9  L.  D.,  353,  which  overruled  Bpley  «.  Trick,  8  L.  D.,  110, 
and  reaffirmed  the  ruling  in  Rogers  v,  Lukeus,  6  L.  D.,  111. 

It  appears,  however,  that  while  the  proof  in  this  case  was  not  sub- 
mitted within  the  time  required  by  the  regulations,  nor  was  notice  of 
intention  to  submit  proof  given  within  that  time,  yet  such  notice  was 
given  prior  to  the  initiation  of  the  claim  of  Wydler  by  settlement,  made 
February  10, 1886,  followed  by  filing  the  23d  of  the  same  month. 

In  the  case  of  ilamage  v.  Maloney,  1  L.  D.,  461,  it  was  held  that  the 
filing  of  notice  of  intention  to  submit  proof  under  a  pre-emption  filing 
on  acertain day,  although  given  after  the  expiration  of  the  time  required 
by  law  in  which  to  submit  such  proof,  operates  to  save  the  right  of  the 
claimant  for  that  period,  and  prevents  another  party  from  initiating  an 
adverse  claim  and  thereby  defeating  the  rights  of  the  prior  claimant, 
for  the  reason  that  the  giving  of  such  notice  is  the  beginning  of  the 
statutory  proceedings  for  the  making  of  final  proof,  and  when  such 
proof  is  made,  it  relates  back  to  said  initial  step  and  cuts  off  all  inter- 
vening claims. 

This  ruling  was  cited  approvingly  in  this  case  of  Reed  v.  Buffington 
(on  review,  12  L.  D.,  220),  involving  the  entry  of  Osage  lands,  in  which 
case  the  proof  was  submitted  after  the  expiration  of  the  six  months 
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reqaired  by  the  regalatioo,  although  the  notice  was  givea  prior  to  the 
expiratiou  of  said  period,  aud  the  failure  to  submit  proof  in  time  was 
not  the  fault  of  the  claimant.  The  Department  did  not  place  its  de- 
cision upon  that  ground,  however,  but  upon  the  principle  announced  in 
Kamage  V.  Maloney,  supra^  to  wit,  '^  that  Seed's  final  proof  should  relate 
to  the  date  of  the  initial  step  in  making  the  same,  and  be  held  to  have 
been  made  in  time." 

Upon  a  full  consideration  of  this  case,  I  am  satisfied  that  the  fact  that 
Keeler  had  given  notice  of  his  intention  to  make  final  proof  prior  to 
the  initiation  of  the  claim  of  Wydler  was  not  considered  in  rendering 
the  decision  of  February  14,  1891,  and  while  the  claim  of  Keeler  was 
subject  to  be  defeated  by  an  adverse  claim  initiated  after  the  expira* 
tion  of  the  time  required  by  the  regulation  for  the  submission  of  proof, 
and  prior  to  the  giving  of  notice,  it  was  not  subject  to  such  adverse 
daim  after  the  notice  to  submit  final  proof  had  commenced  to  run.  See 
also  Steele  v.  Engelman,  3  L.  D.,  92. 

The  decision  of  the  Depar  tment  of  February  14, 1891,  is  therefore 
revoked,  and  your  decision  of  June  3, 1889,  holding  for  cancellation  the 
declaratory  statement  of  Wydler  and  allowing  Keeler  to  perfect  his 
entry  upon  the  proof  submitted,  is  affirmed. 


timbsb  cuiitubb  coktbst-iapplication  to  bntbr-c08ts. 

Lamb  v.  Shebman. 

An  applioalion  to  enter,  filed  with  a  timber  oaltare  oonteet  that  ia  accepted  and  then 
dieniiaBed  on  technical  groands,  takes  effect  as  of  the  date  when  filed,  on  the  sub- 
seqaent  relinqoishment  of  the  entry,  and  preclades  other  disposition  of  the  land, 
until  dne  opportunity  has  been  accorded  the  contestant  to  furnish  evidence  as  to 
non-compliance  with  law  on  the  part  of  the  entrymau. 

A  timber  culture  contestant  who  attacks  an  entry  for  the  purpose  of  securing  the 
land  ander  the  provisions  of  the  act  of  June  14,  1878,  must  pay  the  costs  of  the 
contest. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  ISeptemher  23, 1891. 

I  have  considered  the  case  of  Milton  Lamb  v.  Charles  F  Sherman, 
upon  the  appeal  of  the  former  from  your  decision  dismissing  his  con- 
test and  denying  his  preference  right  to  make  timber  culture  entry  for 
the  NE.  ^  of  Sec.  22,  T.  22  S.,  B.  14  W.,  Lamed  land  district,  Kansas. 

Sherman  made  timber  culture  entry  for  the  land  on  the  13th  of  March, 
1884,  and  Lamb  initiated  contest  on  the  23d  of  March,  1889,  alleging 
failure  to  comply  with  requirements  of  the  timber  culture  law,  on  the 
part  of  the  entryman. 

The  trial  which  followed  was  commenced  on  the  14th  of  May,  1889, 
and  concluded  on  the  2d  of  October  of  that  year  by  the  case  being  dis- 
2566— VOL  13 19 
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missed  by  the  register  and  receiver  apon  motion  of  the  coansel  for 
Sherman,  for  the  reason  that  Lamb  refnsed  to  make  a  deposit  of  money 
to  pay  the  costs  of  the  contest  in  accordance  with  rale  54  of  practice. 

From  this  judgment,  Lamb  appealed  to  your  office,  alleging  that  the 
local  officers  erred  in  dismissing  said  cause  after  be  had  proved  his 
case  and  shown  by  three  witnesses  that  defendant  had  failed  to  comply 
with  the  law,  as  alleged  in  the  affidavit  and  notice ;  and  asked  that  the 
decision  of  the  register  and  receiver  be  reversed,  the  entry  held  for 
cancellation  on  the  evidence  introduced,  and  he  be  held  a  preferred 
claimant  under  his  timber  culture  application  filed  at  the  time  of  insti- 
tciting  said  contest. 

Upon  that  appeal  you  rendered  jud  gment  on  the  29th  of  January, 
1890,  concluding  the  same  by  saying: 

Regarding  plaintiff's  appeal,  I  have  to  state  that  the  contestant's  preference  right 
to  make  timber  culture  entry  depends  upon  the  establishment  of  the  default  alleged 
(see  Sorenson  v,  Becker,  8  L.  D.,  357),  and  failing  to  comply  with  rale  54  of  Rules  of 
Practice,  be  d  id  not  establish  the  defaults  alleged  in  his  declaration  and  secure  the 
preference  right  to  make  timber  culture  entry  for  the  land  in  controvesy,  therefore 
the  appeal  and  prayer  for  preference  right  are  denied  and  the  contest  dismissed  and 
closed,  subject  to  appeal. 

From  that  judgment  Lamb  appeals  to  this  Department,  alleging  that 
you  erred  in  applying  rule  54  to  his  contest,  which  rule  is  applicable 
only  to  parties  ^^  claiming  preference  right  of  entry  under  the  second 
section  of  the  act  of  May  14, 1880,"  (21  Stat.,  140),  whereas  his  contest 
was  under  the  third  section  of  the  timber  culture  act  of  June  14, 1878, 
(20  Stat.,  113),  and  ¥?ould  therefore  come  within  the  provisions  of  rule 
55.  He  also  alleged  that  you  erred  in  holding  that  he  did  not  establish 
the  default  alleged,  when  his  witnesses  bad  testified  in  support  thereof 
and  no  testimony  was  offered  in  defense. 

Bules  54  and  55  of  the  Rules  of  Practice  of  this  Department,  read  as 
follows : 

64.  Parties  contesting  pre-emption,  homestead,  or  timber  culture  entries  and  claim- 
ing preference  rights  of  entry  under  the  second  section  of  the  act  of  May  14,  1880 
(21  8tat.,  140)  must  pay  the  costs  of  contest. 

55.  In  other  contested  cases  each  party  must  pay  the  costs  of  taking  testimony  upon 
his  own  direct  and  cross-examination. 

In  the  applica  tion  to  enter,  made  on  the  23d  of  March,  1889,  and 
filed  with  hin  affidavit  of  contest,  Lamb  distinctly  states  that  they  are 
made  ^<  under  the  provisions  of  the  act  of  June  14,  1878,"  giving  the 
title  and  purpose  of  law. 

When  the  case  was  dismissed,  the  taking  of  evidence  had  not  been 
completed.  Lamb  was  upon  the  witness  stand,  undergoing  a  cross-ex- 
amination by  counsel  when  he  refused  to  proceed  further  therewith 
until  the  witness  should  make  a  deposit  to  pay  for  reducing  the  testi- 
mony to  writi  ng.  Lamb  expressed  his  inability  to  do  so  at  that  time, 
and  asked  to  be  allowed  to  sign  his  evidence.  This  was  objected  to  by 
counsel  for  defendant  <<for  the  reason  that  the  examination  has  not 
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been  closed."  He,  however,  refused  to  proceed  with  the  cross-exami- 
nation, Lamb  was  allowed  to  sign  his  testimony,  and  the  case  was  dis- 
missed. 

Lamb  then  had  three  additional  witnesses  whose  evidence  was  to  have 
been  taken  by  deposition,  and  the  interrogatories  which  were  to  be  pro- 
pounded to  them  are  attached  to  the  record  in  the  case.  The  evidence 
taken  apon  the  trial  tended  to  show  that  the  defendant  had  not  fully 
complied  with  the  requirements  of  law,  but  it  is  not  sufficiently  com- 
plete to  warrant  a  judgment  upon  the  men ts  of  the  contest.  Lamb  had 
paid  $10  for  reducing  testimony  to  writing,  but  whether  that  sum  had 
been  exhausted  or  not  is  not  stated  by  the  local  officers. 

On  the  3d  of  October,  1889,  the  day  after  the  case  was  dismissed, 
Sherman  executed  a  relinquishment  of  his  timber  culture  entry,  and  one 
George  H.  Woodruff  immediately  filed  declaratory  statement  for  the 
land.  At  that  time,  however,  the  application  of  Lamb  to  make  timber 
culture  entry  for  the  tract  was  on  file  in  the  local  office,  having  been 
accepted  on  the  23d  of  March,  1889.  Had  his  application  to  contest 
been  rejected,  his  accompanying  affidavit  [application]  to  enter  would 
have  shared  the  same  fate.  Drury  v.  Shetterly  (9  L.  D.,  211).  But 
both  were  accepted,  and  their  acceptance  gave  him  certain  rights  in  the 
nature  of  those  secured  by  a  second  contestant  who  files  his  application 
daring  the  pendency  of  a  prior  contest.  The  rule  in  such  cases  is  that 
the  application  shall  be  received  and  held  without  further  action  until 
the  prior  contest  is  determined,  but  the  right  of  the  second  contestant 
will  be  held  to  take  effect  by  relation  as  of  the  date  of  his  filing.  Far- 
reWv.  McDonnell  (13  L.  D.,  106):  Westenhaver  v.  Dodds  (ibid.  196). 
The  prior  entry  of  Sherman  having  been  relinquished,  the  land  became 
open  to  settlement  and  entry,  and  the  application  of  Lamb  attached  as 
of  the  date  when  it  was  filed. 

Section  three  of  the  act  of  June  14, 1878,  20  Stat.,  113,  provides  that 
in  the  event  of  the  claimant  failing  to  comply  with  any  of  the  require- 
ments of  that  act,  after  his  entry  and  before  receiving  patent,  the  land 
Bhall  be  subject  to  entry  under  the  homestead  or  said  act  (timber-culture) 
by  some  other  person,  provided  he  shall  at  the  time  of  his  making  ap- 
plication to  enter,  give  such  notice  to  the  original  claimant  as  shall  be 
prescribed  by  the  Commissioner  of  the  General  Land  Office.  This  is 
what  was  done  by  Lamb  in  the  case  at  bar.  He  made  his  application 
to  enter,  alleging  that  the  claimant  had  failed  to  comply  with  some  of 
the  requirements  of  the  law,  and  he  gave  the  prescribed  notice  to  the 
original  claimant.  In  such  a  case,  the  law  says  the  land  was  subject  to 
entry  by  Lamb,  ''and  the  rights  of  the  parties  shall  be  determined  as 
in  other  contested  cases." 

These  rights  have  never  been  determined,  owing  to  the  dismissal  of 
the  contest  by  the  register  and  receiver  on  a  technical  ground,  and  not 
upon  the  merits  of  the  case.  The  law  gave  Lamb  the  right  to  make 
entry  for  the  land,  in  case  Sherman  had  failed  to  comply  with  any  of 
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the  requirements  of  the  timber  culture  act  of  June  14, 1878.  He  had 
produced  evidence  tending  to  show  such  failure,  but  failed  to  complete 
his  proof  owing  to  the  advice  of  his  counsel  that  he  was  only  required 
to  pay  his  own  costs,  in  accordance  with  rule  55.  I  think  that  he 
should  not  be  deprived  of  the  legitimate  fruits  of  his  diligence  for  bring- 
ing the  failure  of  Sherman  to  comp]y  with  the  law  to  the  notice  of  the 
proper  authorities,  upon  a  technicality,  and  that  the  rights  of  the  re- 
spective parties  should  be  determined  by  a  hearing  had  for  that  pur- 
pose. Lamb  paying  the  expenses  thereof,  as  he  expressed  a  willingness 
to  do  in  his  affidavit  of  contest.  You  will,  therefore,  please  direct  the 
local  officers  to  order  a  hearing  of  which  all  parties  in  interest  should 
have  due  notice,  to  determine  whether  or  not  there  was  a  failure  on 
Sherman's  part  to  comply  with  requirements  of  the  law  under  which  his 
entry  was  made,  and  whether  the  entry  of  Woodruff  should  not  be  held 
as  subject  to  the  prior  rights  or  superior  equities  of  Lamb,  and  such 
other  facts  as  may  be  of  service  in  determining  the  rights  of  these  par- 
ties, and  the  case  will  be  re-adjudicated  upon  the  evidence  which  shall 
be  submitted  at  such  hearing  in  connection  with  that  already  in  the 
case. 
The  decision  appealed  from  is  modified  accordingly. 


CONFIRMATION  OP  ENTRY— SECTION  7,  ACT  OF  MARCH  89  1891. 

AxFOBD  V.  Shanks  (On  Review). 

In  the  enactment  of  the  body  of  section  7,  act  of  March  3,  1891,  Congress  contem- 
plates the  relief  of  incambraDcers  and  purchasers  described  therein,  and  the  il- 
legality of  the  entry,  or  the  pendency  of  a.contest,  does  not  defeat  confirmation 
therennder. 

The  protection  extended  to  pending  contests  and  protests  nnder  the  proviso  to  said 
section  is  limited  to  entries  falling  within  the  terms  of  said  proviso,  and  does  not 
include  entries  specified  in  the  body  of  the  section. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  September 

22,  1891. 

I  have  considered  the  motion  for  review  of  departmental  decision  of 
March  18,  1891,  in  the  case  of  Axford  v.  Sbanks  et  al  (12  L.  D.,  250). 

In  said  decision  it  was  held  that  the  cash  entry  of  David  Shanks  for 
the  S W.  J  of  Sec.  34,  T.  115,  E.  52,  Watertown,  South  Dakota,  was  conr 
firmed  by  the  seventh  section  of  the  -act  of  March  3,  1891,  entitled 
<<  An  act  to  repeal  timber  culture  laws  and  for  other  purposes."  (26 
Stat.,  1095.) 

The  facts  in  the  case  are  that  Shanks  made  cash  entry  for  the  tract 
February  17, 1880;  that  he  sold  the  land  for  a  valuable  consideration 
on  March  5,  1880,  and  that  there  was  no  fraud  on  the  part  of  the  pur- 
chaser. That  on  May  28,  1887,  Axford  initiated  contest  against  said 
entry,  alleging  in  substance  that  the  same  was  fraudulent.    After  a 
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bearing,  both  the  local  officers,  and  your  office  held  the  entry  for  can- 
cellatiou,  and  on  appeal  departmental  decision,  of  which  review  is 
asked,  was  rendered. 

In  the  motion  for  review,  attorney  for  Axford  states: 

That  io  said  deciaion  the  Assistant  Secretary  has  overlooked  the  proviso  in  section 

seven,  of  said  act  of  March  3,  1891.    Under  this  proviso  no  contest  or  protest  is  cut 

off;  in  fact  a  contest  or  protest  instituted  before  a  patent  has  issued  and  pending 

hetween  the  date  of  the  final  receipt  and  the  issuing  of  the  patent,  is  left  in  full 

force  and  vigor  and  the  rights  of  a  contestant  or  protestant  are  not  affected  by  that 
act. 

The  only  reply  that  it  seems  to  be  necessary  to  make  to  this  state- 
ment, is,  that  the  attorney  has  failed  to  distinguish  between  the  pro- 
viso to  section  seven  and  the  body  of  the  section. 

The  body  of  the  sec  tion  provides  that  a  certain  class  of  entries,  viz. 

All  entries  made  under  the  pre-emption,  homestead,  desert-land,  or  timber  culture 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  incumbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry  to  bona  fide  purchasers,  or  incumbrancers,  for  a 
valuable  consideration,  shall,  unless  upon  an  investigation  by  a  government  agent, 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  snch  sale  oi  in- 
cumbrance. 

The  intention  of  Congress  in  this  legislation,  is  too  clear  to  reqaire 
any  lengthy  discussion.  Thousands  upon  thousands  of  parties,  had, 
in  the  aggregate,  paid  out  immense  sums  of  money  in  the  purchase  of, 
or  in  the  loaning  upon,  lands  for  which  final  entries  had  been  made, 
and  tbis  money  Lad  been  paid  out  upon  the  strength  of  the  final  receipts 
and  certificates  issued  by  the  proper  officers  of  the  government,  and 
had  been  paid  for  the  most  part,  by  those  who  were  not  familiar  with 
the  rulings  of  the  land  department  in  the  matter  of  entries.  When 
these  entries  were  canceled  as  illegal,  or  as  the  result  of  contests,  loss 
resulted  to'those  who  had  invested  their  money  in  good  faith,  and  from 
this  class  a  demand  for  relief  was  presented  to  Congress,  and  was 
heeded,  and  the  act  in  question  was  passed.  Neither  illegality,  nor 
contests  prevented  the  confirmation  of  the  entries  specifically  described, 
they  were  absolutely  confirmed  in  the  furtherance  of  a  specific  purpose 
by  Congress,  viz.,  the  relief  of  a  certain  class  of  purchasers. 

The  entries  referred  to  in  the  proviso  to  section  seven  of  the  act  in 
question  are  of  a  diflTerent  character,  viz:  those  in  which  no  innocent 
purchasers  were  interested,  and  only  such  entries  are  confirmed  as  are 
specially  described  therein. 

In  the  case  under  consideration,  had  there  been  no  sale,  prior  to 
March  1, 1888,  the  entry  of  Shanks  would  not  have  been  confirmed,  in 
view  of  the  fact  that  a  contest  against  the  same  was  pending  at  the 
date  of  the  passage  of  the  act  of  March  3, 1891. 

1  see  no  error  in  the  decision  of  which  review  is  asked,  and  the  motion 
is  therefore  denied. 
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prtvatb  claim-costs  of  survey, 
Pueblo  of  Monterey. 

Before  the  oonfirmeee  of  a  private  land  claiin,  or  those  olaiming  nnder  them,  are  eo* 
titled  to  receive  a  patent,  the  government  must  be  reimbnrsed  for  aorveying  the 
claim. 

Tlie  coats  that  are  thos  required  to  be  paid,  are  only  the  costs  of  the  snrvey  finally 
decided  to  be  the  legal  and  correct  snrvey  of  the  claim. 

Beeretary  Noble  to  the  OommUsioner  of  the  Oeneral  Land  Office,  Septem- 
ber 22, 1891. 

In  the  departmental  decision  of  April  13, 1891,  (12  L.  D.,  364),  it  was 
said  that  the  Oarber  snrvey  of  the  Pneblo  lands  of  Monterey,  Califor- 
nia, then  being  considered  was 

In  accordance'  with  the  former  decisions  of  this  Department  and  in  strict  compliance 
with  the  decree  of  confirmation  and  therefore  should  be  approved. 

It  appears  that  on  the  return  of  the  papers  in  said  case  to  yoar  office 
the  city  of  Monterey  was  called  upon  to  pay  the  costs  of  said  survey, 
amounting  to  1555.00;  and  upon  its  refusal  to  make  such  payment  you 
have  declined  to  formally  approve  said  survey  or  to  issue  patent  for  the 
land  thus  surveyed. 

The  appeal  of  the  city  from  your  action  brings  the  case  before  me 
again ;  and  as  the  question  has  not  been  directly  decided,  so  far  as  I 
can  find,  a  brief  review  of  the  legislation  of  Congress,  bearing  upon 
the  matter  seems  proper. 

Upon  the  acquisition  of  California  all  persons,  claiming  land  by  virtue 
of  any  right  or  title  derived  from  the  Spanish  or  Mexican  governments, 
were  required  to  present  the  same  for  coufirniation  to  the  board  of  land 
commissioners  organized  under  the  act  of  March  3,  1851,  (9  Stat.,  631) : 
and  bv  section  13  of  said  act  the  owner  of  said  claim  became  entitled  to 
a  patent  therefor  upon  presenting  a  certificate  of  confirmation  to  the 
Commissioner  of  the  General  Land  Ofiiee,  and  a  plat  of  survey  approved 
by  the  surveyor  general  of  California;  whose  duty  it  was  made  to  sur- 
vey such  claims  and  furnish  plats  thereof.  By  act  of  June  li,  1860,  (12 
Stat,  33),  it  was  directed  that  notice  by  publication  should  be  given  of 
surveys  made  under  the  provisions  of  the  previous  act;  and  that  there- 
upon on  application  of  any  party  in  interest  said  snrvey  should  be  or- 
dered into  the  proper  United  States  district  court,  for  examination,  re- 
formation and  adjudication;  that  when  approved  by  the  court  the  Com- 
missioner should  issue  a  patent  thereon.  And  section  8  of  the  act 
declares  that  the  costs  of  survey  and  publication  thereunder  shall  be 
charged  to  and  paid  by  the  United  States.  The  act  of  May  30,  1862, 
(12  Stat,  409),  repealed  the  last  cited  provision,  and  directed  that  an 
account  of  said  surveys  be  kept  and  that  patents  shall  not  issue  thereon 
until  said  costs  shall  be  paid  into  the  Treasury  of  the  United  States  by 
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claimant  The  act  of  June  2,  1862,  (12  Stat,  410),  was  to  the  same 
effect,  bat  as  it  was  entirely  repealed  by  the  act  of  February  18,  1871, 
(16  Stat,  416),  it  need  not  be  further  referred  to. 

The  act  of  July  1, 1864,  (13  Stat,  332),  repealed  the  act  of  June  14, 
1860,  and  restored  the  control  of  the  surveys  to  the  executive  depart- 
ment, except  in  case  where  they  were  then  pending  in  court  under  the 
act  of  1860,  and  required  them  to  be  sent  to  the  Commissioner  of  the 
General  Land  Office  for  approval.  It  also  modified  the  provisions  of 
the  act  of  May  1862,  requiring  the  costs  of  the  survey  to  be  paid  into 
the  United  States  Treasury,  and  provided  that  claimant  requesting 
survey  of  a  private  laud  claim  shall  first  deposit  in  the  district  court  of 
the  district  within  which  the  land  is  situated  a  sufficient  sum  of  money 
to  pay  the  expense  thereof,  which  money  is  to  be  applied  under  the 
direction  of  the  court  to  the  payment  of  said  expenses  upon  the  com- 
pletion  of  the  survey. 

It  may  be  remarked  here  that  the  appellants  claim  to  have  made  a 
sufficient  deposit  of  money  in  court,  under  the  provisions  of  said  section, 
to  cover  the  then  estimated  costs  of  survey 

In  the  clause  of  the  general  appropriation  bill  of  March  3,  1875,  (18 
Stat,  343),  making  appropriations  for  the  survey  of  private  land  claims 
it  is  provided  on  page  384,  that  section  three  of  the  act  of  May  1862, 

reqairing  that  the  cost  of  sarvey  and  platting  shaU  be  paid  by  the  olaimaut  fot  any 
private  land  claim  before  patent  therefor  shall  be  iasued  be,  and  the  same  li  hereby, 
repealed. 

Next  year  Ood gross  again  changed  its  mind,  for  in  the  general  appro- 
priation  bill  of  July  31, 1876.  (19  Stats.  121),  it  was  enacted,  on  page 
121, 

That  an  accurate  account  shall  be  kept  by  each  surveyor  general  of  the  cost  of  sur- 
Teying  and  platting  every  private  land  claim,  to  be  reported  to  the  General  Land 
Office  with  the  map  of  such  claim ;  and  that  a  patent  shall  not  issue,  nor  shall  any 
copy  of  any  such  survey  be  furnished  for  any  such  private  claim  until  the  cost  of  sur- 
vey and  platting  shall  have  been  paid  into  the  Treasury  of  the  United  States  by  the 
party  or  parties  in  interest  in  said  grant  or  by  any  other  party. 

This  provision  is  substantially  embodied  in   section  2400  Revised 

Statues,  aud  is  reiterated  in  the  general  appropriation  bill  March  3, 1885, 

(23  Stat.,  478-499),  as  follows: 

That  hereafter  in  all  cases  of  the  survey  of  private  land  claims  the  cost  of  the  same 
shall  be  refunded  to  the  Treasury  by  the  owner  before  the  delivery  of  tlie  patent. 

Thus  Stands  the  law  to-day,  and  from  this  review  of  it  there  is  no 
doubt  in  my  mind  that  it  is  the  intention  of  Congress  that  before  the 
confirmees  of  a  private  land  claim  or  those  claiming  under  them,  shall 
receive  evidence  of  their  legal  title  from  the  United  States,  the  gov- 
ernment shall  be  fully  reimbursed  for  the  expense  of  surveying  the 
claim. 

In  this  view,  1  therefore  think  you  acted  properly  in  refusing  to  at- 
tach your  formal  approval  to  the  last  survey,  or  to  carry  the  same  into 
patent,  if  the  cost  of  the  survey  has  not  been  paid  to  the  government. 
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The  conteotioQ  of  the  city  that  the  survey  shall  first  be  formally  ap* 
proved  and  patent  issued  thereon  before  payment  shall  be  required  can- 
not be  tolerated,  because,  were  the  survey  formally  approved,  or  the 
patent  signed  and  recorded,  it  might  be  that  the  city  would  conclude 
the  evidence  of  its  title  was  sufficiently  complete  and  decline  to  make 
the  payment.  The  payment  must  be  made  first,  and  only  when  it  is 
made  should  the  survey  be  formally  approved  and  the  patent  signed  and 
recorded. 

But  in  the  case  under  consideration,  it  is  claimed  in  behalf  of  the  city 
that  it  deposited  in  the  United  States  district  court,  under  the  provi- 
sions of  the  act  of  1864,  tn/ra,  a  sufficient  sum  of  money  to  defray  the 
then  estimated  cost  of  the  survey,  and  that  it  ought  not  to  be  charged 
with  any  further  or  additional  amount.  It  seems  to  be  conceded  by 
your  office  that  such  deposit  was  made  and  the  amount  thereof  has  been 
received  by  the  land  officers. 

It  appears  that  the  claim  in  question  was  surveyed  in  three  separate 
and  disconnected  tracts.  The  survey  of  tract  No.  3  was  approved  in 
1881  by  my  predecessor.  Secretary  Schnrz  (6  L.  D.,  181),  and  the  surveys 
of  Nos.  1  and  2  were  rejected  under  my  predecessor.  Secretary  Lamar 
in  1887,  ib.j  190,  and  new  surveys  ordered.  These  new  surveys  when 
made  were  approved  by  me,  April  13, 1891,  (12  L.  D.,  364). 

In  a  letter  found  in  the  record,  from  the  surveyor  general  of  Califor- 
nia, dated  November  29,  1890,  it  is  stated  that 

prior  to  the  examination  by  A.  T.  Herrman,  United  Scatee  deputy  sarveyor,  made  in 
1879|  the  sunreying  and  platting  was  paid  by  the  parties  in  interest  direct. 

It  thus  appears  that  the  claimants  have  paid  considerable  sums  on 
account  of  the  survey  of  the  lands  in  question,  which  sums  were  applied, 
in  part  at  least,  to  the  former  erroneous  surveys.  When  Congress  re- 
quires the  confirmees,  or  those  claiming  under  them,  to  pay  for  the 
surveys  of  their  claims,  I  do  not  believe  it  is  intended  they  shall  pay 
for  anything  but  a  legal  and  proper  survey  of  the  same.  To  my  mind 
it  would  seem  to  be  an  injustice  of  the  grossest  character  to  require 
them  to  pay  for  the  errors  or  mistakes  of  the  officers  of  the  United 
States,  over  whom  they  have  no  control. 

Entertaining  these  views,  you  are  directed  to  ascertain  what  amounts 
have  been  paid  to  the  land  officers  on  account  of  the  survey  of  the  prem- 
ises, and  if  it  be  sufficient  to  cover  the  costs  of  the  surveys  decided  to 
be  right,  then  you  will  issue  patent  for  the  lands  in  question  without 
further  charge.  If  however  the  amount  already  paid  is  not  enough  to 
cover  the  costs  of  the  surveys  decided  to  have  been  rightly  made,  you 
will  call  upon  the  proper  parties  to  pay  such  sum,  as,  with  that  already 
paid,  will  cover  said  costs,  and  upon  the  making  of  such  payment,  and 
not  before,  you  will  formally  affix  your  approval  to  said  surveys  and 
cause  patents  to  be  issued  thereon. 

Your  decision  being  thus  modified,  the  papers  in  the  case  are  here- 
with returned  to  you. 
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80LI>rBB»8  ADDITIONAL  ENTRY-PRIVATE  CLAIM-TOWNSHIP  PLAT. 

LuDwia  May. 

A  primA  facie  valid  soldier's  additional  homestead  entry,  while  of  record,  segregatea 

the  land  covered  thereby,  and  precludes  the  allowance  of  a  pre-emption  filing 

therefor. 
The  Higiey  sarvey  locates  substantially  the  claimed  limits  of  the  Moraga  grant,  and 

lands  excladed  from  said    surrey  are  public,  and  subject  to  entry,  so  far  as  any 

conflict  with  said  grant  is  concerned. 
An  entry  made  while  the  township  plat  is  on  file  is  not  annulled  by  the  subsequent 

withdrawal  of  said  plat,  but  suspended  during  such  withdrawal. 

Secretary  Noble  to  the  Oommisnioner  of  the  Oeneral  Land  Office^  Septem- 
ber 22, 1891. 

This  is  an  appeal  by  Ladwig  May  from  the  decision  of  yoar  office  of 
Aagast  1, 1888,  sastainiDg  the  action  of  the  local  officers  in  refusing  to 
allow  him  to  file  pre-emption  declaratory  statement  for  the  SW.  ^  of 
Sec  10,  T.  2  S.,  B.  2  W.,  Mount  Diablo  Meridian,  San  Francisco  dis- 
trict, California. 

The  said  declaratory  statement  was  dated  Jane  20, 1888,  and  alleged 
settlement  on  the  13th  day  of  that  month,  and  was  rejected  by  the 
local  officers,  ^'becanse  of  the  appropriation  of  the  tract,"  by  the 
soldiers'  additional  homestead  entries  of  J.  N.  Browning  and  James  M. 
Haines,  both  made  July  8, 1878,  and  upon  which  final  certificates  had 
been  issued  January  17, 1882,  more  than  six  years  before  tbe  date  of 
May's  alleged  settlement  and  his  oifer  of  said  declaratory  statement. 

These  entries  of  Browning  and  Haines  were  entries  of  record,  valid  on 
their  faces,  and  until  they  were  canceled,  segregated  the  land  from  the 
public  domain.  (Graham  v.  Hastings  and  Dakota  Railway  Company, 
1  L.  D.,  362).  The  application  of  May  was  therefore  properly  rejected 
(Ernest  Trelut,  3  L.  D.,  228). 

It  is  claimed  by  May  in  his  appeal,  that  these  entries  are  void,  be- 
cause, 1st,  'Hhe  land  involved  was  within  the  granted  and  confirmed 
exterior  named  and  designated  boundaries  of  the  private  Mexican  grant, 
Laguna  de  los  Pales  Colorados  (Moraga),  from  August  10,  1841,  to 
August  10,  1878,"  and,  2d,  "  the  plat  of  T.  2  S.,  R.  2  W.,  was  withdrawn 

October  24, 1878,  and  not "  reinstated  "  until  February  24, 

1882."  Embodied  in  the  appeal  is  an  application,  that  a  bearing  be 
ordered  for  the  purpose  of  taking  testimony  as  to  the  truth  of  these 
allegations. 

The  first  proposition  raises  the  same  question,  tbat  was  settled  ad- 
versely to  the  appellant's  contention  by  this  Department  in  the  case  of 
Joel  Docking,  3  L.  D.,  204.    By  the  sixth  section  of  the  act  of  March  3, 

1853  (10  Stat.,  246),  'Mands  in  the  State  of  California 

elaimed  under  any  foreign  grant  or  title,"  were  reserved  from  entry 
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as  public  lands  of  the  United  States.    In  said  case  of  Joel  Docking 
it  is  held  that : 

The  sixth  section  of  the  act  of  March  3,  1853,  as  coustraed  by  the  decision  of  the 
supreme  court  of  the  United  Stated  in  the  case  of  Newhall  v.  Sanger  (92  U.  S.,  761), 
reserved  until  the  grant  in  this  case  (Laguna  de  los  Palos  Colorados)  was  finally 
located,  only  such  land  as  was  claimed  .  .  .  Holding,  as  I  do,  that  the  Higley  sur- 
Tey  locates  substantially  the  exterior  boundaries  of  the  rancho  Laguna  de  los  Palos 
Colorados,  as  claimed,  and  it  appearing  that  the  tract  in  question  is  excepted  from 
said  survey  and  was  public  land  on  the  8th  day  of  August,  1878,  when  it  was  entered 
with  certain  soldiers'  additionals,  I  affirm  your  decision  rejecting  the  filing  of  Dock- 
ing.   (See  also,  Ernest  Trelut,  supra). 

The  land  in  the  present  case  is  located  in  T.  2  S.,  R.  2  W.,  no  part  of 
which  falls  within  the  Higley  snrvey.  It  was,  therefore,  ander  the  de- 
cision of  this  Department,  in  so  far  as  its  statas  was  affected  by  the 
Lagana  de  los  Palos  Colorados  grants  public  land  and  subject  to  the 
entries  of  Browning  and  Haines,  at  the  date  when  made,  Jaly  8, 1878. 
(The  land,  it  is  admitted,  is  not  within  the  final,  Boardman,  snrvey  of 
the  claim,  approved  by  this  Department  Angnst  10, 1878.)  As  to  the 
withdrawal  of  the  plat  of  survey,  it  is  to  be  observed,  that  the  entries 
of  Browning  and  Haines  were  made,  July  8, 1878,  about  three  months 
and  a  half  prior  to  said  withdrawal.  The  withdrawal  of  the  plat  of 
survey  in  this  case  did  not  have  the  effect  of  annulling  or  rendering 
void  the  entries  made  before  such  withdrawal.  The  plat  having  been 
reinstated  or  restored,  February  24, 1882,  the  withdrawal  operated  at 
most  a  suspension,  during  its  continuance,  of  proceedings  on  such  en- 
tries. While  the  issuance  of  final  certificates  to  Browning  and  Haines 
on  their  entries,  January  17, 1882,  during  the  period  of  suspension,  was 
irregular,  yet  this  irregularity  did  not  render  the  entries  void,  and  was 
cured  by  the  subsequent  restoration  of  the  snrvey.  It  is  not,  there- 
fore, matter  which  May,  six  years  after,  on  application  to  pre-empt  the 
land,  can  set  up  as  ground  for  allowance  of  such  application. 

There  is  no  necessity  or  reason  for  a  hearing  to  determine  any  matter 
of  fact  involved  in  the  said  two  propositions  of  the  appellant. 

It  is  further  alleged  in  the  appeal,  substantially,  that  the  entries  are 
illegal  and  fraudulent  and  in  violation  of  section  2306  of  the  Revised 
Statutes,  but  there  is  no  specification  as  to  what  the  fraud  or  illegality 
consists  of.  If  there  be  fraud  or  illegality  in  the  entries,  the  appellant 
may  institute  on  the  ground  thereof  a  contest  in  conformity  with  the 
rules  and  regulations  of  this  Department. 

The  decision  of  your  office  is  affirmed. 
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8CBIP  LOCATION— TIDE  LANDS, 

James  Kasson. 

On  the  admission  of  a  State  to  the  Union  it  acquires,  by  virtue  of  its  inherent  sov- 
ereignty, absolute  title  to  all  tide  lands  on  its  borderB,  to  the  exolnsion  of  any 
rights  under  pending  unadjusted  scrip  locations  for  suoh  lauds. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  September  21, 1891. 

I  have  considered  the  appeal  by  James  Kasson  from  your  office  de- 
dsion  of  Jane  20, 1890,  rejectioK  his  application  to  locate  with  Valen- 
tine scrip  ansnrveyed  lands,  which  if  surveyed  would  be  the  NW.  ^  of 
the  NW.  i  of  Sec.  34,  T.  21  N.,  R.  3  £.,  Seattle  land  district,  Washing- 
ton,  for  the  reason  that  the  tide  ebbs  and  ilows  over  the  land. 

On  the  admission  of  a  state  to  the  Union  it  acquires  by  virtue  of  its 
inherent  sovereignty  absolute  title  to  all  tide  lands  on  its  borders,  to 
the  exclusion  of  any  rights  under  pending  uua<yusted  scrip  locations 
for  such  lands.    Frank  Bums,  10  L.  D.,  365. 

Your  decision  is  therefore  affirmed. 


OSAGE  LANBS-SSCOND  KNTBT. 

John  A.  Elliott. 

Second  entries  of  Osage  land  to  which  at  the  time  there  were  no  adverse  cIaimS|  are 
confirmed  hy  section  23,  act  of  March  3,  1891,  where  compliance  with  the  law  in 
the  matters  of  residence  and  improvements  is  dnly  showu. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  September  21, 1891. 

John  A.  Elliott  has  appealed  from  your  decision  of  July  2, 1890,  hold- 
ing for  cancellation  his  application  to  make  entry  for  lot  1  and  the  S  ^ 
of  the  :N^E  ^  of  Sec.  2.,  T.  24.  S.,  B.  6  E.,  Topeka  land  office,  Kansas. 

The  grounds  of  said  decision  is  that  the  entryman 

Testified  in  his  final  proof  that  he  had  entered  the  SE  i  of  Sec.  26,  T.  33  S.,  R.  6 
£.,  in  Judo,  1875,  which  is  Osage  trust  and  diminished  reserve  lands  in  Kansas. 
Having  made  one  entty  upon  O^age  lands  to  the  maximum  extent  of  one  hundred 
and  sixty  acres,  he  is  debsired  from  making  another. 

The  question  as  to  whether  or  not  your  decision  was  correct,  under 
the  law  as  it  existed  at  the  date  when  it  was  rendered,  need  not  now  be 
discussed.  But  since  the  date  of  said  decision,  Congress  has  passed  an 
act  "  To  repeal  timber-culture  laws,  and  for  other  purposes,''  approved 
March  3, 1891  (26  Stat.  1095),  the  23d  section  of  which  provides : 

That  in  all  cases  where  second  entries  of  land  ou  the  Osage  Indian  trust  and  dimin- 
ished reserve  lands  in  Kansas,  to  which  at  the  time  there  were  no  adverse  claims, 
have  heen  made,  and  the  law  complied  with  as  to  residence  and  improvement,  said 
entries  be,  and  the  same  are  hereby,  confirmed. 
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In  view  of  the  act  above  cited,  if  ui>ou  examination  you  shall  find 
that  at  the  date  of  the  entry  of  the  tract  in  question,  there  was  no  ad- 
verse claim,  and  that  the  final  proof  shows  compliance  with  the  law  as 
to  residence  and  cultivation,  patent  will  issue  to  the  eutrjman  for  said 
tract. 

Your  decision  ia  accordingly  reversed. 


TiMBSB  cin/nrHB  contest- devoid  of  timber. 

Lavell  v.  Mobk. 

The  timber  oultare  law  restriote  entries  to  aeotions  "devoid  of  timber/'  and  the  re- 
striction does  not  vary  in  proportion  to  the  amount  of  land  entered  in  such  sec- 
tion. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 21, 1891. 

Hugh  Lavell  has  applied  for  a  review  of  departmental  decision  of 
June  8, 1891,  dismissing  his  contest  against  the  timber-culture  entry  of 
Basmus  L.  Mork  for  the  SW.  ^  of  the  SE.  ^  and  the  SE.  \  of  the  SW. 
i  of  Sec.  25,  T.  103,  B.  26,  Marshall  land  district,  Minnesota. 

Said  decision  affirmed  your  office  decision  of  November  21,  1889, 
dismissing  the  contest  on  the  ground  that  the  evidence  shows  that  there 
are  less  than  two  acres  of  timber  on  the  section,  from  two  to  eight 
feet  high,  and  from  half  an  inch  to  three  inches  in  diameter,  none  of 
which  could  be  used  for  farm  purposes,  and  but  a  small  portion  for  fuel. 
One  of  contestant's  witnesses,  who  had  known  the  land  for  years,  said, 
*'  It  would  hardly  do  to  call  it  timber,  as  it  was  too  bushy  and  small, 
and  not  fit  for  use  as  timber  trees  are." 

The  applicant  for  review  alleges  that  said  decision  was  in  error, 

In  not  oonsidering  the  fact  that  the  entry  attacked  is  for  but  eighty  acres,  and  in 
not  deciding  that  a  quantity  of  timber  of  natural  growth  on  such  a  tract,  or  near  it 
in  the  section,  wopld  prevent  an  entry  of  eighty  acres,  while  it  might  not  render 
illegal  one  of  one  hundred  and  sixty  acres. 

There  is  no  validity  in  this  objection.  Whether  the  entry  be  for  one 
hundred  and  sixty  acres,  or  for  eighty,  or  forty,  the  law  requires  that 
the  section  (a  portion  of  which  is  thus  entered)  shall  be  <<  devoid  of  tim- 
ber f  and  the  meaning  of  these  words — "  devoid  ^  and  "  timber  ^ — 
does  not  vary  because  a  larger  or  lesser  proportion  of  the  section  is  so 
entered. 

The  motion  is  denied. 
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BX7LES  AND  BEGULATIONS  ADOPTED  BT  THE  COMMISSIONER  OF  THE 
GENERAL  LAND  OFFICE,  WITH  THE  APPBOVAL  OP  THE  SECBETABY 
OF  THE  INTEBIOB,  BELATIYE  TO  THE  PBESENTATION  AND  ADJUST- 
MENT OF  CLAIMS  UNDEB  THE    SWAMP-LAND  LAWS. 

DEPABTMENT  of  THE  Intebiob, 

Oenbbal  Land  Office, 
WMhingtanj  D,  0.y  September  19, 1891. 

The  nnmerous  lists  of  swamp-land  selectioDS  heretofore  presented  to 
this  office,  as  claims  for  lands  in  place  and  for  cash  and  land  indemnity, 
nuder  the  acts  of  March  2,  1849,  September  28, 1850,  and  March  12, 
1860,  relating  to  swamp-lands  in  place,  and  the  acts  of  March  2, 1855, 
and  March  3, 1857.  relating  to  cash  and  land  indemnity  in  lien  of  swamp- 
lands sold  and  located  with  warrants  and  scrip,  and  the  continued  pre- 
sentation of  numerous  selection  lists  in  which  addidonal  claims  for 
large  quantities  of  land  situated  in  the  same  townships  or  counties  as 
were  the  previous  selections,  and  the  necessity  for  putting  a  term  to 
the  work  of  examining  such  selected  lands  in  the  field  by  special  agents 
and  of  repeatedy  adjustling  claims  in  this  office,  have  suggested  the  fol- 
lowing rules  and  regulations  for  the  closing  and  adjustment  of  all  claims 
under  the  swamp-land  laws : 

1.  Preference  in  the  order  of  consideration  will  be  given  to  the  adjust- 
ment  of  conflicts  between  homestead,  pre-emption,  and  cash  entries  and 
warrant  locations  and  the  swamp-land  claims  of  the  States  over  other 
claims  arising  under  the  same  law. 

2.  Claims  for  swamp  lands  in  place  will  be  taken  up  for  consideration 
in  preference  to  cash  or  other  indemnity  claims. 

3.  Gash-indemnity  claims  will  be  adjusted  in  the  third  order,  t.  e., 
after  cases  of  conflict  and  claims  for  lands  in  place. 

4.  Land-indemnity  claims  will  not  be  adjusted  when  there  are  no  pub- 
lic lands  with  which  to  satisfy  such  claims,  in  the  States  in  which  the, 
warrants  or  the  scrip  were  located. 

5i  The  surveyors-general  when  constructing  and  approving  segrega- 
tion maps  and  surveys,  or  approving  selection  lists  of  swamp  and  over- 
flowed lands  must,  in  their  certificates,  find  and  recite,  affirmatively, 
facts  showing  that  the  principal  conditions  required  by  the  swamp- 
land act  to  establish  the  character  of  the  lands,  as  swamp  and  over- 
flowed, existed  at  the  date  of  the  passage  of  the  granting  act.  All 
evidence  taken  by  surveyors-general  to  establish  the  character  of  the 
land  must  be  transmitted  with  the  maps  or  lists  approved.  This  office 
will  not  approve  maps,  or  accept  lists  in  which  it  does  not  affirmatively 
appear,  in  the  surveyor-generaPs  certificate,  that  the  lands  reported 
as  swamp  and  overflowed  were  in  reality  of  that  character  at  the  date 
of  the  grant 

6.  Before  final  action  is  taken  on  the  claim  of  a  State  for  swamp 
lands  in  place  or  cash  or  land  indemnity,  a  certificate  should  be  re- 
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quired  of  a  duly  authorized  agent  of  the  State  reciting  that  the  lands 
selected  in  each  and  every  township  involved  in  the  selection  list  con- 
stituting the  claim  represents  the  full  and  final  claim  of  the  State  to 
lands  under  the  swamp  land  acts  in  the  said  townships,  and  that  the 
State  waives  all  claims  or  rights,  under  the  said  acts,  if  it  have  any,  to 
all  other  lands  not  selected  in  the  said  townships.  Such  a  certificate 
will  be  accepted  as  evidence  that  the  claim  of  the  State  to  swamp- 
lands in  the  particular  townships  to  which  it  applies  is  final  and  com- 
plete ;  and  it  will  be  recorded  in  a  book  kept  for  that  purpose,  and  as 
far  as  practicable  all  such  completed  claims  will  be  acted  upon  as 
promptly  as  possible  and  in  the  order  of  their  completion. 

7.  In  the  case  of  cash  and  land-indemnity  claims,  now  pending  or 
which  may  hereafter  be  presented  for  the  benefit  of  counties,  a  certifi- 
cate of  a  duly  authorized  agent  of  the  county  of  the  character  and  effect 
of  that  provided  for  in  the  6th  section  of  these  instructions,  relating  to 
claims  of  States,  will  be  required  of  county  agents,  covering  the  entire 
area  of  the  county. 

8.  Waivers  must  be  unconditional,  and  a  copy  of  the  authority  from 

the  State  legislature  or  from  the  county  authorities  to  act  for  the  State 

or  the  county  and  to  make  certificates  of  waiver  must  be  filed  in  this 

office  by  the  State  and  county  agents. 

Thos.  H.  Oabtbb. 

Commissumer. 
Approved, 

John  W.  Noblb, 

SeeretaTff* 

TIMBBB  CULTUBB  ENTBY— INDIAN"  OCCXTPANCT, 

Fbebb's  Heibs  V.  Buboh's  Heibs. 

Under  the  oironlar  legalations  of  May  31,  1884,  land  oooupied  and  improyed  by  In* 
dian  claimants  is  not  open  to  other  appropriation,  and  a  timber  cnlture  entry 
allowed  in  violation  of  said  regalations  mnst  be  canceled. 

First  Asriatant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Offloe,  September  19, 1891. 

The  record  in  the  case  of  The  Heirs  of  Franklin  Freer  v.  The  Heirs 
of  Everett  D.  Burch,  which  is  here  on  appeal  of  the  latter  from  your 
office  decision  of  December  11, 1889,  shows  the  following  facts : 

September  1, 1885,  Everett  D.  Burch  made  timber  culture  entry  for 
lots  2,  3,  6,  and  7,  Sec  34,  T.  23  N.,  B.  20  E.,  North  Yakima,  Washing- 
ton. 

September  21, 1886,  David  Freer,  as  guardian  of  the  orphan  children 
of  Franklin  Freer,  filed  a  contest  against  said  entry,  claiming  that  the 
land  had  been  occupied  since  1873,  and  was  resided  upon  and  cultivated 
by  Franklin  Freer,  deceased,  and  is  now  claimed,  occupied,  and  culti- 
vated by  David  Freer  as  a  homestead  for  said  children ;  that  the  im- 
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provemeuts  upon  the  land  at  date  of  Barch's  entry  were  well  worth 
thirteen  thousand  dollars,  among  which  was  an  orchard  of  about  seven 
acres,  containing  a  choice  variety  of  fruits,  around  which  was  a  wind 
break,  composed  of  one  hundred  and  sixty-one  lombardy  poplar  trees, 
from  twelve  to  twenty  inches  in  diameter,  and  that  the  whole  tract  was 
enclosed  with  a  good  and  substantial  post  and  rail  fence. 

The  evidence  was  taken  before  a  notary  public  at  Wewatchee,  W.  T., 
June  20, 1887. 

The  register  and  receiver  rendered  separate  opinions^that  of  the 
receiver  being  in  favor  of  the  defendants,  that  of  the  register  assenting 
as  to  the  facts,  showing  that  at  the  time  of  Burch's  entry  the  land  was 
unappropriated,  but  thinks  that  equity  would  justify  finding  for  con- 
testants. 

The  contestants  appealed,  and  by  your  said  office  decision  the  timber 
culture  entry  of  Burch  was  held  for  cancellation. 

The  evidence  has  been  examined  and  found  to  be  substantially  as 
stated  in  your  said  decision,  and  in  my  opinion  sustains  all  the  material 
allegations  of  the  contest. 

These  orphan  children  are  shown  to  be  half-breeds,  the  product  of  a 
common  law  marriage,  their  mother  having  been  a  full  blood  Indian 
woman,  and  the  land  in  controversy  had  been  in  the  possession  of  the 
father  and  mother  for  several  years  prior  to  their  death,  in  1878  and  '79, 
and  in  the  possession  of  these  children  ever  since.  This  was  their 
home  at  the  time  Burch  made  his  entry. 

The  circular  of  Commissioner  McFarland,  approved  by  Secretary 
Teller,  May  31, 1884  (3  L.  D.,  371),  is  as  follows: 

InformaMon  having  been  received  from  tlie  War  Department  of  attempts  of  white 
men  to  dispossess  non-reservation  Indians  alon^  the  Columbia  River  and  other  places 
-within  the  military  department  of  the  Colambia  of  the  land  they  have  for  years  ocoa- 
pied  and  cnltivated,  and  similar  information  having  been  received  from  other  sources 
in  reference  to  other  localities  where  land  is  occupied  by  Indians  who  are  making 
efforts  to  support  themselves  by  their  own  labor,  you  are  hereby  instructed  to  per* 
emptorily  refose  all  entries  and  filings  attempted  to  be  made  by  others  than  the 
Indian  occupants  upon  lands  in  the  possession  of  Indians  who  have  made  improve- 
ments of  any  value  whatever  thereon. 

In  order  that  the  homes  and  improvements  of  such  Indians  may  be  protected,  as 
intended  by  these  instructions,  yon  are  direct-ed  to  ascertain,  by  whatever  means 
may  be  at  your  command,  whether  any  lands  in  your  district  are  occupied  by  Indian 
inhabitants,  and  the  locality  of  their  possession  and  improvements  as  near  as  may 
be,  and  to  idlow  no  entries  of  filings  upon  any  such  lands.  When  the  fact  of  Indian 
occupancy  is  denied  or  doubtful,  the  proper  investigation  will  be  ordered  prior  to 
thtf  allowance  of  adrerse  claims.  Where  lands  are  unsurveyed  no  appropriation  will 
be  allowed  within  the  region  of  Indian  settlements  until  the  surveys  have  been  made 
and  the  land  occupied  by  Indians  ascertained  and  defined. 

Theentry  of  Burch  was  allowed  in  violation  of  this  instruction.  (See 
also  Mission  Indians  v.  Walsh,  12  L.  D.,  516.) 

The  entry  of  Burch  will  be  canceled.  The  decision  of  your  office  is 
affirmed. 
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TIMBER  CULTURB  CONTEST— BREAXIKG. 

Davis  r.  Monger. 

A  timber  oaltare  entryman  who  eaten  a  tract  broken  by  a  previons  claimant,  and  ia 
condition  to  be  utilized  for  timber  growing  purposes,  is  entitled  to  credit  for  snoli 
breaking,  and  not  required  to  use  the  same  until  the  second  year. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  September  16, 1891. 

I  have  considered  tbe  case  of  B.  J.  Davis  v.  Aagostas  0.  Monger^ 
involviDg  timber-culture  entry  No.  4395,  for  the  8E  i  of  Sec.  3.,  T.  4 
N.,  B.  31  W.,  McGook  land  district,  Nebraska. 

The  entry  was  made  September  24, 1886.  Contest  was  initiated  one 
year  and  two  days  thereafter,  i.  e.,  September  26, 1887. 

The  local  office  found  that  the  entryman  had  failed  to  comply  with 
the  requirements  of  the  law ;  and  on  appeal,  your  office  affirmed  the 
judgment  of  the  local  office,  and  held  the  entry  for  cancellation,  on  the 
following  grounds : 

It  is  shown  on  the  part  of  the  contestant  that  the  defendant  did  not  break  nor  plow, 
nor  cause  to  be  broken  or  plowed,  any  of  the  land  in  question,  from  the  date  of  the 
entry  to  the  time  of  the  cod  test.  The  defendant  does  not  deny  this ;  but  seems  to 
rely  for  his  compliance  with  the  law  upon  some  breaking  that  had  been  done,  before 
his  entry,  by  a  former  occupant.  Allowing  defendant  the  benefit  of  the  breaking 
done  in  1886,  by  a  former  occupant,  then  there  was  no  breaking  or  plowing  done  in 
1887 ;  nor  were  there  five  acres  thereof  cultivated  in  the  latter  year.  If  the  defend- 
ant claims  that  the  breaking  done  previous  to  his  timber-culture  entry  was  a  compli- 
ance with  the  law  as  to  the  first  year,  he  should  have  cultivated  the  full  five  acres 
the  succeeding  years. 

As  to  the  breaking,  contestant's  witnesses  (as  well  as  those  for  the 
defendant),  testify  that  a  few  weeks  prior  to  date  of  entry,  one  Buckels 
broke  live  and  a  half  acres  of  the  tract  in  controversy,  for  one  Lee,  who 
held  the  claim  at  that  time,  but  whose  relinquishment  the  defendant 
obtained. 

The  law  requires  that  five  acres  of  the  tract  should  be  broken  by  the 
end  of  one  year  from  the  date  of  entry.  The  end  of  a  year  firom  the 
date  of  Monger's  entry  found  more  than  five  acres  of  the  tract  broken, 
and  in  a  condition  to  be  utilized  for  timber-growing  purposes ;  such 
being  the  case,  it  matters  not  when  or  by  whom  such  breaking  was 
done.  (See  Gahan  v.  Garrett,  1  L.  D.,  37 ;  JFlemington  v.  Eddy,  3  L.  D.» 
482;  Clark  v.  Timm,  4  L.  D.,  176 ;  Douly  v.  Spring,  4  L.  D.,  542 ;  Varga- 
son  V.  McClellan,  (>  L.  D.,  829 ;  McKenzie  v.  Kilgore,  10  L.  D.,  322 ;  Lam- 
son  f).  Burton,  11  L.  D.,  43 ;  Grengs  v.  Wells,  11  L.  D.,  460). 
.  Counsel  for  contestant  cites  Beattie  v.  Dow  (3  L.  D.,  483),  to  the  effect 
that 

breaking  done  in  some  previous  year  can  not  be  deemed  a  compliance  with  the  law 
by  a  subBequent  entry  man,  who  does  nothing  himself,  and  makes  no  use  of  ike  previous 
breaking. 
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It  is  trae  that  it  is  the  duty  of  the  entryman  to  utilize  the  previous 
breaking  in  accordance  with  the  requirements  of  the  law.  But  the  law 
does  not  require  the  cultivation  of  any  portion  of  the  tract  until  the 
second  year  of  the  entry^  nor  the  planting  of  any  portion  of  it  antil  the 
third  year. 

In  the  case  at  bar|  contest  was  brought  a  year  and  two  days  after 
entry;  hence  there  remained  a  year  lacking  two  days,  in  which  to 
<«  make  use  of  the  previous  breaking.'^  The  large  amount  of  testimony 
taken  as  to  the  proportion  of  the  breaking  that  was  backset  by  the 
entryman,  sown  to  millet,  etc.  during  the  first  year  of  his  entry,  was 
therefore  wholly  irrelevant  and  useless. 

Tour  decision  is  reversed. 


TIMBBB  LAKD  ENTRT—TRANSFEBEB. 

James  M.  Stbeeten. 

Atnuufeiee  who  pnrohasea  land  after  a  Jadgment  of  oancellation  has  been  entered 
againet  the  entry,  10  not  entitled  to  a  hearing  on  the  grounds  that  he  had  no 
notice  of  said  cancellation,  and  purchased  said  land  without  knowledge  of  any 
fraud  on  the  part  of  the  entryman. 

Mret  AsHstant  Seeretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Offiee^  September  16, 1891. 

I  have  considered  the  appeal  of  James  M.  StreeteUi  from  your  deci* 
don  of  May  1, 1890,  rejecting  his  application  for  a  hearing  to  show  cause 
why  the  timber  land  entry  of  John  Webb,  No.  6584,  for  the  N.  ^.of  the 
NW.  iand  the  SB.  J  NB.  J,  and  the  NB.  i  of  the  SB.  i  of  Sec.  27,  T.  11 
N.,  B.  1 B.,  H.  M.,  Humboldt,  California,  should  be  re-instated. 

The  record  shows  that  on  August  15, 1883,  John  Webb  made  timber 
land  entry  for  said  tract.  On  October  16, 1884,  special  agent  Ooncher, 
examined  said  entry  and  reported  it  to  be  fraudulent,  being  made  in 
the  interest  of  one  David  Bvans. 

On  January  9, 1885,  said  entry  was  suspended  and  a  hearing  ordered 
at  which  the  entryman  made  default,  but  Bvans  as  transferee,  appeared 
by  attorney.  It  was  agreed  between  Bvans'  attorney  and  the  special 
agent,  that  the  testimony  of  said  Bvans  might  be  taken  before  the 
register  and  receiver  at  San  Francisco  on  June  1,  1885,  but  it  appears 
that  Bvans  fiuled  to  appear  at  said  date  and  submit  his  testimony.  As 
default  was  made  by  both  the  claimant  and  his  transferee,  your  office 
on  June  25, 1885,  canceled  said  entry. 

On  the  7th  day  of  February,  1890,  James  M.  Streeten  filed  with  the 

local  officers  an  application  addressed  to  your  office,  in  the  nature  of  a 

petition  for  a  hearing,  for  the  purpose  of  showing  that  Webb's  entry 

was  made  in  good  faith.    Streeten  alleges  that  he  is  the  owner  in  fee 

2665— YOL  13 ^20 
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Bimple  of  three-foarths  of  said  land  through  mesoe  conveyances  dated 
July  23,  and  August  28 ,  1886.    He  further  alleges  that  he 

had  DO  notice  or  knowledge  whatever  of  the  fact  that  said  land  or  said  entry  had 
been  canceled,  or  held  for  cancellation  at  the  time  he  pnrohaned  said  land  or  for  a 
long  time  after  the  same  had  been  canceled ;  whereapon,  learning  each  fact,  he  ap- 
plied to  the  Hon.  ComminBioner  for  a  hearing,  which  was  denied  because  more  than 
one  entry  was  embraced  in  said  application.  That  yoar  petitioner  is  informed  and 
believes  and  ia  ready  to  prove  by  way  of  defense,  that  said  John  Webb,  made  said 
entry  in  good  faith  and  for  his  own  exolasiye  nse  and  benefit,  and  not  frandnlently, 
or  in  violation  of  any  law,  which  fact,  your  petitioner  believes  he  wiU  be  able  to 
prove  in  the  eyent  a  hearing  is  granted. 

This  application  was  denied  as  aforesaid,  from  which  judgment  Btree* 
ten  appeals. 

The  only  specification  of  error  is  that  ^'  Said  appeal  is  taken  on  the 
ground  that  said  decision  is  contrary  to  law."  This  is  so  indefinite  and 
general  in  its  nature  that  it  does  not  present  any  question  for  considera- 
tion. Rule  of  Practice  88.  Pool  v.  Moloughney  (11  L.D.,  197) ;  Dever- 
eux  etahy  v.  Hunter  et  al.  (11  L.  D.,  214). 

Your  office  held  that — 

At  the  date  said  entry  was  canceled,  Mr.  Streeten  was  not  entitled  to  notice  of  the 
action  taken,  as  it  appears  that  a  he  did  not  acquire  an  interest  to  the  land  until  over 
a  year  after  date. 

He  does  not  claim  to  have  had  any  interest  in  the  land  at  the  date  of 
the  cancellation  of  Webb's  entry,  but  bases  his  claim  to  it  entirely  upon 
conveyances  dated  July  23,  and  August  28,  1886 — more  than  a  year 
after  Webb's  entry  was  finally  canceled.  Under  such  circumstances  it 
is  clear  that  he  was  not  entitled  to  any  notice  of  the  cancellation.  The 
claim  ho  makes  is  that  he  purchased  on  the  strength  of  the  receiver's 
duplicate  receipt,  without  knowledge  of  any  fraud  on  the  part  of  the 
entry  man.  Whether  this  be  true  or  not  it  cannot  avail  him,  as  one  who 
purchases  land  before  patent  issues  takes  no  better  title  than  the  entry- 
uian  has  to  the  land.  In  other  words,  the  doctrine  of  innocent  pur- 
chaser does  not  apply  in  such  cases,  but  the  rule  of  caveat  emptor — does 

apply. 

The  cancellation  of  Webb's  entry  extinguished  whatever  rights  he  or 
his  transferee  Evans,  had  in  the  land  at  that  time,  so  that  at  the  date 
Streeten  claims  to  have  purchased  the  land,  neither  Webb  nor  Evans 
owned  any  interest  in  it,  and  hence  could  transfer  none  to  Streeten. 

If  Webb  were  hereasking  to  be  heard,  upon  the  showing  made  by 
Streeten,  there  can  be  no  doubt  but  what  a  hearing  would  be  denied 
him.  The  application  under  consideration  is  in  the  nature  of  a  motion 
for  review  and  it  has  been  held  that  if  the  showing  made  by  the  trans- 
feree would  not  entitle  the  eutryman  to  be  heard  on  review,  the  applica- 
tion should  be  denied.  A.  A.  Joline  (5  L.  D.,  589) ;  James  Soss  (11 
L.  D.,  623). 

I  discover  no  error  in  the  decision  appealed  from^  and  it  is  accordingly 
affirmed. 
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8IOT7X  INBIAI7  I«ANI>S-Al4liOTM]fiNT-.ABANI>017MENT. 

INSTSUOTIONS. 

Under  the  proTisioiis  of  the  treaty  of  April  29, 1868,  Indians  holding  certifioates  of 
allotment  have  only  the  right  to  the  exclasive  posBession  of  the  land  covered  by 
the  certificate  so  long  as  they  may  continue  to  caltivate  the  land;  hence  selec- 
tions under  saSd  treaty  give  no  rights  that  descend  to  the  heirs  of  the  allottee. 

The  act  of  March  2,  1889,  however,  validates  allotments  made  under  said  treaty,  and 
directs  the  issuance  of  patents  in  the  name  of  the  allottees,  for  the  sole  nae  and 
benefit  of  the  Indian,  or  in  case  of  his  decease,  of  his  heirs.  The  marriage  of  a 
widow,  therefore,  does  not  affect  the  status  of  the  land  covered  by  the  certificate 
of  her  former  husband. 

Certificates  of  allotment  issued  under  the  treaty  of  1868,  may  be  surrendered  and 
new  allotments  taken  under  the  act  of  1889. 

In  ease  of  an  application  to  select  land  coTcred  by  the  prior  selection  of  another 
under  said  treaty,  on  the  ground  that  said  selection  has  been  abandoned,  action 
should  not  be  taken  without  due  notice  to  the  prior  claimant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  Indian  Affairs^  July 

22, 1891. 

I  acknowledge  the  receipt  of  your  commaoicatioD  of  16th  altimoi 
asking  decision  as  to  status  of  Sioux  allotments  under  treaty  of  1868, 
in  view  of  sections  15  and  11  of  the  Act  of  Congress  approved  March 
2y  1889  (26  Stat,  888). 

In  response  I  transmit  herewith,  for  yo  nr  guidance  in  the  matter,  an 
opinion  of  the  Hon.  Assistant  Attorney  General  for  this  Department^ 
dated  21st  instant. 

OPIKION. 

Assistant  Attorney  Oeneral  Shields  to  the  Secretary  of  the  Interior^  July 

21,  1891. 

By  your  reference  of  the  18th  of  May,  my  opinion  is  requested  upon 
a  communication  from  the  Indian  Office,  dated  the  16th  of  May,  sub- 
mitting  certain  questions  relative  to  the  status  of  lands  covered  by 
certificates  of  allotment  issued  to  Sioux  Indians  under  the  provisions  (tf 
the  treaty  of  April  29, 1868  (15  Stat.,  635),  in  view  of  sections  15  and  11 
of  the  act  of  Congress,  approved  March  2, 1889  (25  Stat.,  888). 

By  the  sixth  article  of  said  treaty  it  is  provided  that  any  individual 
Indian,  the  head  of  a  family,  could  select  a  tract  of  land  within  the 
reservation^  not  exceeding  three  hundred  and  twenty  acres, 

which  tract,  when  so  aeleoted,  certified,  and  recorded  in  the  "land  book"  as  herein 
directed,  shaU  cease  to  he  held  in  common,  but  the  same  may  be  occupied  and  held 
in  the  ezclusire  possession  of  the  person  selecting  it,  and  of  his  family,  so  long  as  he 
or  they  may  continue  to  cultivate  it; 

Other  persons,  not  heads  of  families,  were  allowed  in  like  manner  to 
select  eighty  acres,  and  certificates  were  to  be  issued  and  after  being 
recorded  in  the  <'  Sioux  Land  Book''  were  to  be  delivered  to  parties 
entitled  thereto. 
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By  section  16  of  the  act  of  GoDgress  approved  March  2, 1889  (25 
Stat.,  888-893),  it  is  provided  that  it  any  Indian  has,  under  said  treaty 
or  any  existing  law — 

taken  allotmeDts  of  land  within  or  withont  the  limits  of  any  of  the  separate  resenra- 
tions  established  by  this  aot,  snoh  allotments  are  hereby  ratified  and  made  valid, 
and  sach  Indian  is  entitled  to  a  patent  therefor  in  conformity  with  the  provisions  of 
said  treaty  and  existing  law  and  of  the  provisions  of  this  act  in  relation  to  patents 
for  individual  allotments. 

By  section  11  of  said  act  it  is  provided : 

That  npon  the  approval  of  the  allotments  provided  for  In  this  act  by  the  Secretary 
of  the  Interior,  he  shall  cause  patents  to  issne  therefor  in  the  name  of  the  allotteesi 
which  patents  shall  be  of  the  legal  effect,  and  declare  that  the  United  States  does 
and  will  hold  the  lands  thns  allotted  for  the  period  of  twenty-five  years,  In  tmst  for 
the  sole  nse  and  benefit  of  the  Indian,  or  in  case  of  his  decease,  of  his  heirs,  accord- 
ing to  the  laws  of  the  State  or  Territory  where  sach  land  is  located,  and,  at  the 
expiration  of  said  period,  the  United  States  will  convey  the  same  by  patent  to  said 
Indian  or  his  heirs,  as  aforesaid,  In  fee  discharged  of  said  tmst,  and  f^ee  of  all  ohaige 
or  incumbrance  whatsoever,  and  patents  shall  issne  accordingly. 

It  was  farther  provided  that  every  allottee  should  have  all  of  the 
rights  and  privileges,  and  <<be  subject  to  all  the  provisions"  of  the 
general  allotment  act,  approved  Febraary  8, 1887  (24  Stat,  388),  and 

that  the  law  of  descent  and  partition  in  force  in  the  State  or  Territory  where  the 
lands  may  be  situated  shall  apply  thereto  after  patents  therefor  have  been  executed 
and  delivered. 

The  questions  submitted  for  an  expression  of  opinion  are:  (1)  Where 
a  certificate  of  allotment  ander  said  treaty  was  issued  to  ^^A"  who 
afterwards  died  leaving  a  widow  who  afterwards  married  "fi,"  who 
also  has  an  allotment  under  said  treaty:  in  whom  does  the  title  to 
(CA's"  land  vestt  (2)  What  would  have  been  the  status  of  the  case 
if  ^^A"  b  ad  left  issue ;  also  in  the  event  he  had  died  without  legal 
heirs  t 

The  Indian  OfiQce  expresses  the  opinion  that  under  the  treaty  the 
selection  does  not  vest  in  the  allottee  any  title  that  will  descend  to  the 
heirs  of  the  allottee;  that  the  family  has  only  the  right  of  occupancy, 
BO  long  as  they  continue  to  hold  and  cultivate  the  land ;  that  under 
said  act  of  1889  patents  must  be  issued  to  those  Indians  who  have 
received  allotments  under  said  treaty,  but  the  allottees  thereunder 
may  surrender  their  allotments  and  take  under  said  act  of  1889;  and 
that — 

In  case  an  Indian  has  nnqnest  ion  ably  abandoned  his  land  with  the  intention  of 
not  returning  thereto,  it  may  be  regarded  as  vacant  a  nd  be  allotted  to  another  Indian. 
This  fact,  however,  should  be  clearly  shown  by  proper  evidence  and  the  certificate  of 
the  Indian  Agent,  which  evidence  and  certificate  should  be  filed  in  this  (Indian) 
office  with  the  schedule  of  allotments  made. 

The  Acting  Oommissioner  further  states  that,  if  the  Department  con- 
curs  in  the  views  expressed  in  said  communication,  the  special  agent 
will  be  directed  to  report  the  names  of  all  allottees  under  said  treaty 
who  have  died  since  the  issuance  of  certificates,  and  the  names  of  all 
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allottees  now  living  who  have  not  abandoned  their  allotments  and  de- 
sire to  retain  the  same  in  order  that  patents  may  be  duly  issaed  in  the 
names  of  the  allottees. 

It  is  clear,  I  think,  that  nnder  the  provisions  of  said  treaty  the  In- 
dians  holding  certificates  had  only  the  right  to  theexclnsive  possession 
of  the  land  covered  by  the  certificate,  **  so  long  as  he  or  they  may  con- 
tinue to  cultivate"  the  land.  Hence,  the  selections  under  said  treaty 
gave  no  title  that  would  descend  to  the  heirs  of  the  allottee.  But  the 
provisions  of  said  act  of  March  2, 1889,  validated  the  allotments  under 
the  treaty,  and  directed  that  the  trust  patents  should  issue  in  the  name 
of  the  allottees  '^  for  the  sole  use  and  benefit  of  the  Indian,  or  in  case 
of  his  decease,  of  his  heirs,"  etc  The  marriage  of  the  widow,  there- 
fore, would  not  affect  the  status  of  the  land  covered  by  the  certificate 
of  her  former  husband,  for,  under  the  law,  the  trust  patent  issues  in 
his  name,  for  his  use,  and  in  case  of  his  decease  for  the  use  of  his  heirs. 

It  is  also  manifest  that  under  said  act  of  1889  certificate  holders 
nnder  said  treaty  are  entitled  to  patents  therefor  in  conformit}^  with 
the  provisions  of  said  treaty  <<  and  of  the  provisions  of  this  act  in  rela- 
tion to  patents  for  individual  allotments."  Now,  the  provisions  of  sec- 
tion II  of  said  act  of  1889  unquestionably  change  the  character  of  the 
title  and  make  it  inure  to  the  benefit  of  the  allottee  and,  in  case  of  his 
decease,  to  his  heirs,  and  prescribes  the  law  that  shall  apply  to  de- 
scents and  partitions.  Besides,  since  by  section  8  of  said  act  of  1889 
a  larger  amount  of  land  is  allotted  to  the  Indians  than  under  said 
treaty,  in  my  Judgment  the  suggestion  of  the  Indian  Ofiice  is  eminently 
proper,  allowing  the  Indians  to  surrender  and  relinquish  their  certifi- 
cates under  said  treaty  and  take  new  allotments  under  the  act  of  1889. 

There  is  no  express  provision  in  said  treaty  forfeiting  the  right  to  the 
lands  covered  by  certificates  issued  thereunder  on  account  of  abandon- 
ment. It  may  be  that  the  Indians  to  whom  certificates  have  been  issued 
have  in  fact  left  their  lands  and  ceased  to  cultivate  the  same,  and  yet, 
upon  being  notified  that  they  are  entitled  to  trust  patents  for  said  lands, 
they  may  be  extremely  anxious  to  secure  them.  In  order,  therefore,  to 
avoid  confusion,  and  conform  as  nearly  as  may  be  the  manner  of  allot- 
ments to  the  practice  of  the  Land  Department  with  reference  to  other 
selections  and  entries,  it  seems  to  me  that  only  one  selection  or  allot- 
ment of  a  tract  of  land  should  be  allowed  of  record  at  the  same  time. 
In  case  an  Indian  applies  to  select  or  have  allotted  to  him  a  tract  of 
land  covered  by  a  prior  selection  under  said  treaty,  alleging  that  the 
former  allottee  has  abandoned  the  land,  notice  should  be  given  the 
Indian  charged  with  abandonment,  and,  in  case  it  is  proved  that  he  has 
abandoned  the  land,  the  former  certificate  may  be  canceled  and  the 
land  allotted  to  another.  Special  care  should  be  taken  not  to  allow 
the  improvements  of  one  Indian  to  be  taken  by  another  and  that  each 
allotment  shall  ^^  embrace  the  improvements  of  the  Indians  making  the 
selection,'' 
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ALLOTMENT-OKLAHOMA  INDIAN  LANDS. 

Dayid  Tbenklb. 

Lands  within  the  ceded  portion  of  the  Pottawatomie  Indian  reservation  In  the  Ter- 
ritory of  Oklahoma,  cannot  be  alloted  to  non-reeerration  Indians  nnder  section  4, 
act  of  Febrnary  8, 1887. 

Secretary  liable  to  the  CommisHoner  of  Indian  Affairs j  Auguit  28, 1891. 

I  acknowledge  the  receipt  of  yoar  commanication  of  22d  instant  rela- 
tive to  the  right  of  an  Indian  to  obtain  an  allotment  nnder  the  fourth 
section  of  the  general  allotment  act  of  February  8, 1887,  (24  Stat,  388) 
as  amended  by  the  act  of  Febrnary  28, 1891,  (26  Stat,  794),  within  the 
ceded  portion  of  the  Pottawatomie  Indian  reservation  in  the  Territory 
of  Oklahoma. 

In  response  I  transmit  herewith  an  opinion  dated  26th  instant  from 

■ 

the  Honorable  Assistant  Attorney  General  for  this  Department,  in 
which  I  concur,  to  the  effect  that  the  lands  in  question  cannot  be 
allotted  to  non-reservation  Indians  under  the  fourth  section  of  the 
general  allotment  act 

You  will  please  notify  David  Trenkle  of  ShawneetowUi  Oklahoma,  of 
this  decision. 

opinio!^. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior ^  Au- 

gust  28, 1891. 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference  from  Hon. 
Acting  Secretary  Chandler,  for  an  oinnion  thereon,  of  a  communication 
from  the  Acting  Commissioner  of  Indian  Affairs  dated  the  22d  instant, 
relative  to  the  right  of  an  Indian  to  obtain  an  allotment  under  the 
fourth  section  of  the  general  allotment  act  of  February  8, 1887  (24  Stat., 
388),  as  amended  by  the  act  of  February  28, 1891  (26  Stat.,  794),  within 
the  ceded  portion  of  the  Pottawatomie  Indian  reservation  in  the  Terri- 
tory of  Oklahoma. 

In  said  communication  it  is  stated  that  one  David  Trenkle,  from 
Shawneetown  in  said  Territory,  alleges  that  <*he  is  a  homeless  Indian,'' 
and  asks  to  be  advised  as  to  the  proper  course  to  take  to  secure  an 
allotment  under  said  fourth  section  in  said  ceded  land. 

The  Acting  Commissioner,  after  referring  to  said  fourth  section  and 
also  to  said  sixteenth  section,  requests  to  be  advised  whether  section 
16  of  the  said  Indian  appropriation  act,  under  a  proper  construction 
thereof,  constitutes  such  an  appropriation  of  the  lands  therein  referred 
to,  as  to  preclude  their  allotment  to  non-reservation  Indians  as  provided 
under  the  fourth  section  of  the  said  severalty  acts  approved  February 
8, 1887,  and  February  28, 1891. 
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By  the  4th  section  of  said  allotment  act  as  amended,  it  is  prorided  Tliat  where  any 
Indian  entitled  to  allotment  under  existing  laws  shall  make  settlement  upon  any  soi- 
▼eyed  or  nnsnrveyed  lands  of  the  United  States  not  otherwise  appropriated  he  or  she 
shall  be  entitled,  upon  application  to  the  local  land  office  for  the  district  in  which 
the  lands  are  located,  to  hare  the  same  allotted  to  him  or  her  and  to  his  or  her  children 
fn  qnantities  and  manner  as  provided  in  the  foregoipg  section  of  this  amending  act 
for  Indians  residing  npon  lesenrations ;  and  when  sach  settlement  is  made  upon  an- 
•orveyed  lands  the  grant  to  sach  Indians  shall  be  adjusted  upon  the  survey  of  the 
lands  so  as  to  conform  thereto ;  and  patents  shall  be  issued  to  them  for  such  lands  in 
the  manner  and  with  the  restrictions  provided  in  the  act  to  which  this  is  an  amend- 
ment. 

Section  16  of  said  act  of  March  3,  1891  036  Stat.,  989,  p.  1026),  enacts  That  when- 
ever any  of  the  lands  acquired  by  either  of  the  three  foregoing  agreements  respecting 
lands  in  the  Indian  or  Oklahoma  Territory  shall  by  operation  of  law  or  proclamation 
of  the  President  of  the  United  States  be  opened  to  settlement  they  shall  be  disposed  of 
to  actual  settlers  only,  under  the  provisions  of  the  homestead  and  town  site  laws  (ex- 
cept section  twenty-three  hundred  and  one  of  the  Revised  Statutes  of  the  United 
States  which  shall  not  apply) :  Provided,  howevety  That  each  settler,  on  said  lands  shall 
before  making  a  final  proof  and  receiving  a  certificate  of  entry,  pay  to  the  United 
Slates  for  the  land  so  taken  by  him,  in  addition  to  the  fees  provided  by  law,  and  with- 
in five  years  from  the  date  of  the  first  original  entry,  the  sum  of  one  dollar  and  fifty 
cents  per  acre,  one-half  of  which  shall  be  paid  within  two  years:  But  the  rights  of 
honorably  discharged  Union  soldiers  and  sailors  as  defined  and  described  in  sections 
twenty-three  hundred  and  four  and  twenty-three  hundred  and  five  of  the  Revised 
Statntes  of  the  United  States  shall  not  be  abridged  except  as  to  the  sum  to  be  paid  as 
aforesaid,  and  all  the  lands  in  Oklahoma  are  hereby  declared  to  be  agricultural  lands, 
and  proof  of  their  non-mineral  character  shall  not  be  required  as  a  condition  precedent 
to  final  entry. 

There  can  be  uo  qnestion^  in  my  jadgment,  bat  that  Oon^ress  in* 
tended  just  what  the  language  indicates,  namely,  that  the  lands  opened 
to  settlement '^  shall  be  disposed  of  to  actual  settlers  only,  under  the 
provisions  of  the  homestead  and  town  site  laws  "except  as  to  the  right 
of  commutation  and  that  payments  must  be  made  for  the  lands  entered 
at  the  rate  of  one  dollar  and  fifty  cents  per  acre,  within  the  time  desig- 
nated in  said  act. 

It  will  be  observed  that  the  section  also  declares  that  the  rights  of 
honorably  discharged  Union  soldiers  and  sailors  shall  not  be  abridged 
<*  except  as  to  the  sum  to  be  paid  as  aforesaid." 

This  is  a  plain  direction  as  to  the  disposition  of  said  ceded  land  and 
mast  be  followed  by  the  Executive  Department. 

I  am  therefore  of  opinion,  and  so  advise  you,  that  the  lands  in  ques- 
tion cannot  be  allotted  to  non-reservation  Indians  under  said  fourth 
section  of  the  general  allotment  act* 
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ALLOTMENT  OF   INDLAN  LANI>S— ACTS    OF   187)9   AND   1887« 

John  Andebson. 

Members  of  the  Citizen  band  of  Pottawatomies  are  entitled  to  bat  one  allotment,  to 
be  taken  either  under  the  aot  of  May  23,  1872,  or  the  act  of  Febrnary  8,  ld87, 

Secretary  Noble  to  the  Oommissioner  of  Indian  Affairs,  S^tember  3,  1891« 

I  acknowledge  the  receipt  of  your  two  letters  of  Jane  23rd  last,  one 
Bubmitting  the  claim  of  John  Anderson  for  allotment  for  himself  and 
family  under  the  act  of  February  8, 1887,  and  the  other  as  to  the  rights 
of  certain  citizen  Pottawatomies  to  take  allotments  under  the  acts  of 
May  23, 1872,  and  February  8, 1887. 

In  response,  I  transmit  herewith  an  opinion  of  the  Hon.  Assistant 
Attorney  General  for  the  Department  of  the  Interior,  in  which  I  concur, 
to  the  effect  that  these  Indians  ^re  entitled  to  but  one  allotment,  to  be 
taken  either  under  the  act  of  1872  or  1887  and  as  Anderson  and  family 
have  taken  under  the  former  act,  no  allotment  will  be  granted  them  under 
the  act  of  1887. 

The  action  of  Special  Agent  Porter  in  making  allotments  under  the 
act  of  1887,  to  nine  Citizen  Pottawatomies  who  received  allotments  under 
act  of  1872,  is  disapproved,  and  action  will  be  tikken  accordingly. 

OPINION. 

Assistant  Attorney  Oeneral  Shields  to  the  Secretary  of  the  Interior^ 

August  28,  1891. 

It  appears  that  on  April  2, 1891,  John  Anderson,  a  member  of  the 
citizen  band  of  Pottawatomie  Indians,  made  application  to  Special 
Agent  Porter,  for  the  allotment  of  land  to  himself  and  family,  under  the 
provisions  of  the  act  of  February  8,  1887,  24  Stat,  388.  Said  applica- 
tion was  rejected  by  the  special  agent,  and  on  appeal  to  the  Oommis- 
sioner  of  Indian  Affairs,  the  action  of  the  agent  was  approved ;  from 
which  approval  an  appeal  has  been  taken  to  you.  On  July  16, 1891, 
Acting  Secretary  Chandler  referred  the  paper's,  transmitted  with  the 
appeal,  to  me  '^  with  request  for  opinion  on  the  questions  herein  pre* 
sented." 

With  the  appeal,  counsel  for  Anderson  has  filed  an  argument  where- 
in it  is  insisted  that  appellant  is  entitled  to  two  allotments ;  one  under 
the  act  of  May  23,  1872,  17  Stat.,  159,  because  he  is  a  ^<  member  of 
the  Pottawatomie  band  known  as  the  Pottawatomie  citizen  band,"  to 
whom  it  is  therein  specifically  directed  that  allotments  be  made;  and 
to  another  allotment  under  the  act  of  1887,  supra,  which  is  a  general 
act,  directing  allotments  to  be  made  to  any  member  of  a  "  band  of  In- 
dians "  located  upon  a  reservation  created  for  their  use,  etc. 

Apart  from  the  one  act  being  special  and  the  other  general,  it  is 
urged,  that  the  spirit  and  purpose  of  the  two  acts  have  nothing  in 
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common;  for  the  act  of  1872  reqairesthe  Indians  to  pay  the  cost  price 
of  the  land  allotted  to  them  under  that  act,  whilst  the  act  of  1887, 
contemplates  a  free  gift  of  the  land  to  the  allottees. 

In  these  views  I  cannot  concur. 

When  the  matter  of  Anderson's  allotment  nnder  the  act  of  1872,  was 
before  this  Department,  I  submitted  an  opinion  on  the  subject,  which 
was  adopted  and  acted  upon  by  you,  and  which  I  think  will  be  found, 
upon  examination,  to  cover  the  present  application  without  the  neces- 
sity of  answering  each  of  the  arguments  of  counsel.  See  case  of  John 
and  Peter  Anderson  (11  L.  D.,  103). 

In  that  case  John  Anderson  claimed  the  right  to  have  allotted  to 
him,  under  the  act  of  1887,  free  of  payment,  the  larger  quantity  of  land 
allowed  to  allottees  nnder  the  act  of  1872 ;  that  if  this  was  not  so  then 
'^he  had  the  right  to  allotments  under  both  acta  as  both  were  in 
force ;"  and  if  wrong  in  both  claims  he  should  be  allowed  the  quantity 
of  land  named  in  the  act  of  1872,  upon  payment  of  the  price  thereof. 
The  Indian  office  held  that  Anderson  must  elect  to  take  his  allotment, 
<<  under  one  or  the  other  of  said  acts  "  and  that  he  <'  would  not  be 
allowed  to  take  under  both." 

In  the  opinion  which  was  then  submitted,  on  these  claims  it  was 
held  that  Anderson  could  only  take  allotment  under  the  act  of  1887, 
unless,  as  recommended  by  the  Commissioner,  the  President  authorize 
the  Pottawatomies  to  take  their  allotments  under  the  act  of  1872,  on 
paying  the  price  of  the  lands.    On  this  point  it  was  said  in  the  opinion, 

I  see  no  objection,  if  aathority  be  given  by  the  President,  to  allowing  tde  Indians 
to  elect  under  which  of  said  acta  they  will  take  aUotmenta.    ih,,  103. 

I  see  no  reason  to  change  the  views  expressed  in  that  opinion  and  I 
think  they  are  conclusive  of  the  present  matter.  The  President  having 
authorized  the  Pottawatomie  Indians  '^  to  elect  whether  they  will  take 
allotments  under  the  act  of  1872  or  1887,"  lb.,  103,  and  John  Anderson 
having  elected  to  take  his  allotment  under  the  act  of  1872,  and  having 
received  it,  cannot  no  w  be  permitted  to  have  another  allotment  under 
the  act  of  1887. 

Accompanying  the  papers  in  the  case  of  John  Anderson  is  a  letter 
fix>m  the  Oommissioner  of  Indian  Affairs,  also  referred  to  me,  i;^  herein 
he  states  that  previously  to  the  passage  of  the  act  of  1887,  eleven  cer- 
tificates of  allotments  had  been  issued  to  certain  members  of  the  Citizen 
Band  of  Pottawatomie  Indians  under  the  act  of  1872 ;  and  that  Special 
Agent  Porter  has  made  allotments  under  the  act  of  1887,  also,  to  nine 
of  said  parties. 

The  Commissioner  is  inclined  to  think  that  these  last  allotments 
should  be  permitted  to  stand  inasmuch  as  the  first  allotments,  received 
by  said  parties,  were  made  prior  to  the  passage  of  the  general  allotment 
act  of  1887;  and  at  a  time  when  the  Indians  could  only  take  allotments 
nnder  the  act  of  1872,  and  were  compelled  to  pay  the  price  of  the  land 
so  allotted. 
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In  my  opinion,  there  is  no  material  difference  between  the  Anderson 
application,  infraj  disapproved  of  by  the  Commissioner  and  the  case  of 
the  nine  allottees,  which  he  thinks  ought  to  be  approved.  The  fact 
that  the  nine  Indians  received  their  allotments  before  the  passage  of 
the  act  of  1887,  and  the  promulgation  of  the  order  of  the  President, 
authorizing  that  tribe  to  elect  under  which  act  to  take  allotments,  does 
not  seem  to  me  to  be  a  sufficient  reason  for  holding  that  they  should  be 
entitled  to  another  allotment. 

Congress  in  its  dealings  with  the  Indians,  by  treaty  and  legislation, 
has  made  many  provisions  for  the  allotment  of  particular  reservations 
in  severality :  the  act  of  1887  was  the  first  general  act  applicable  to  all 
tribes  and  reservations  alike,  if  deemed  advisable  by  the  President* 
But  I  fail  to  see  in  this  general  legislation,  any  provision  that  directs, 
or  any  language  from  which  it  may  be  implied  or  inferred,  that  all  prior 
allotments  made  in  accordance  with  previous  laws  or  treaties,  were  to 
be  considered  as  naught,  and  that  other  allotments  were  to  be  made 
anew  under  the  act  of  1887;  and  certainly  I  find  nothing  therein  which 
shows  that  it  was  the  intention  of  Congress  to  give  to  such  Indians  as 
had  already  received  one  allotment,  another  one  under  said  act 

It  is  therefore  my  opinion  the  nine  allotments  referred  to  ought  not 
to  be  approved. 

allotment  of  pottawatomee  land— act  of  mat  88,  187» 

John  C.  Sghallis. 

The  right  to  pnrchase  lands  as  a  citizen  Pottawatomie  under  the  act  of  May  23, 187S« 

can  not  be  exercised  by  one  who  is  not  recognized  as  a  member  of  the  band. 
The  decease  of  an  aUuttee  who  holds  a  certificate  of  allotment  under  the  act  of  1872, 

does  not  warrant  the  assignment  of  the  land  to  another,  as  the  interest  of  the 

allottee  descends  to  his  heirs. 
The  heirs  of  an  allottee,  if  they  so  elect,  may  take  an  allotment  of  vacant  land  instead 

of  casting  a  subsequent  allottee  who  improperly  holds  the  lands  covered  by  the 

certificate  of  the  decedent. 

Secretary  Noble  to  the  Oommis$ioner  of  Indian  Affairs^  September  3, 1891. 

I  acknowledge  the  receipt  of  your  communication  of  May  9th  last,  in 
relation  to  the  claim  of  John  C.  Schallis,  to  purchase  lands  as  a  Citizen 
Pottawatomie,  under  the  act  of  1872,  and  to  the  claim  of  the  heirs  of 
George  and  Elizabeth  Pettifer,  to  whom  certain  lands  were  allotted 
under  said  act,  and  which  were  abandoned  after  their  deaths,  and 
allotted  to  other  parties,  to  those  lands  or  other  lands  in  lieu  of  them. 
In  response  I  transmit  herewith  an  opinion  of  the  Hon.  Assistant 
Attorney  General  for  the  Department  of  the  Interior,  of  August  31, 
1891,  in  which  I  concur. 

The  allotments  to  George  and  Elizabeth  Pettifer  to  be  made  in  lien 
lands,  and  the  certificate  should  issue  in  the  name  of  the  original 
allottee,  or  his  (or  her)  legal  representatives. 
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OPINION. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior ^  Ath 

gust  31,  1891. 

On  May  9,  1891,  the  Oommissiouer  of  Indian  Affairs  transmitted  to 
this  Department  certain  papers  relating  to  the  claim  of  John  G.  Schallis 
for  an  allotment  in  the  Pottawatomie  Reservation,  and  asked  for  in- 
stmctions  in  respect  thereto,  which  papers  were  referred  to  me,  on  July 
16, 1891,  by  Acting  Secretary  Chandler  for  an  expression  of  opinion  as 
to  whether  said  Scballis  is  entitled  to  an  allotment  under  the  act  of 
1872. 

The  Commissioner,  in  his  letter  of  transmittal,  says  that  Schallis  <<  is 
a  white  man  married  to  a  Pottawatomie  woman,  but  has  not  been 
adopted  by  the  tribe  and  his  name  is  not  borne  on  any  roll  thereof,'^ 
and  that  '^  Mr.  Schallis  appears  to  have  joined  the  tribe  since  the  re- 
moval  to  the  Indian  Territory  and  has  never  been  recognized  as  a 
member." 

These  being  the  facts,  he  is  not  entitled  to  an  allotment  under  said 
act  of  1872. 

In  addition  to  the  case  of  Schallis,  my  opinion  is  asked  in  relation  to 
another  matter  disclosed  by  the  papers  transmitted. 

It  appears  that  heretofore  certain  lands  within  said  reservations 
were  allotted,  under  the  act  of  1872,  svpra^  to  George  and  Elizabeth 
Pettifer,  who  lived  upon  the  same  until  their  death ;  after  which  said 
lands  were  treated  as  abandoned  and  allotted  to  other  parties.  Glaim 
for  those  or  other  lands  in  lieu  of  them,  is  now  made  in  behalf  of  the 
heirs  of  the  Pettifers.  It  is  insisted  that  there  was  no  abandonment  of 
said  lands,  in  fact,  during  the  life-time  of  the  allottees,  and  there  could 
be  none  in  law,  after  tbeir  death,  when  the  title  became  vested  in 
their  heirs. 

The  material  portions  of  the  law  bearing  upon  the  question  here  pre- 
sented, are  in  the  first  section  of  the  act  of  1872,  supra^  and  are  as  fol- 
lows. 

The  Secretary  of  the  Interior  be  and  bo  is  hereby  aathorized  and  directed  to  issae 
certificateB  by  which  allotments  of  land  ....  sball  be  made  to  each  member 
of  the  Pottawatomie  band,  known  as  tbb  Pottawatomie  citizen  band  ....  such 
allotments  shall  be  made  in  severalty,  specifying  the  name  of  the  indiyidaals  ta 
whom  they  have  been  assigned,  and  that  said  tracts  are  set  apart  for  the  exclnsive 

and  perpetual  nse  and  benefit  of  such  assignees  and  their  heirs Provided 

that  such  allotments  shall  be  made  to  such  of  the  above  described  persons  as  have 
resided  or  shall  hereafter  reside  three  years  oontinuoosly  on  snch  reservation,  and 
that  the  cost  of  snch  lands  to  the  United  States  shall  be  paid  from  anyfandnow 
held,  or  which  may  be  hereafter  held  by  the  United  States  for  the  benefit  of  snch 
Indians,  and  charged  as  a  part  of  their  distribntive  share  or  shall  be  paid  for  by  said 
Indians  before  snch  certificates  are  issaed. 

The  Commissioner  states  in  his  letter  of  transmittal  that  it  was  held 
by  the  Department  in  the  case  of  Mrs.  Anderson  that  her  heirs  were 
entitled  to  the  issuance  of  a  certificate,  in  her  name,  for  the  lands  al* 
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lotted  to  her,  and  he  thinks  that  under  that  decision  the  heirs  of  Pet- 
tifer  would  also  be  entitled  to  a  certificate  for  the  lands  assigned  to  the 
deceased  allottees,  if  they  had  never  been  abandoned  or  passed  into 
the  possession  of  other  parties.  He  farther  says  that  there  is  no  pro- 
vision of  law  which  works  a  forfeiture,  because  of  abandonment,  and  if 
the  heirs  are  willing  to  accept  unoccupied  lands  in  lieu  of  those  here- 
tofore allotted,  it  is  possible  they  may  have  the  right  to  do  so.  But  the 
matter  is  submitted  for  the  Secretary's  decision. 

It  seems  to  me  there  ought  to  be  no  difficulty  about  this  matter. 
When  the  allotments,  contemplated  by  the  act  of  1872,  are  made,  it  is 
intended  to  vest  in  the  Indians,  to  whom  made,  an  interest  in  perpe- 
tuity in  the  particular  tract  subject  to  the  condition  that  the  same  could 
only  be  disposed  of  to  the  United  States  or,  by  permission  of  the  Presi- 
dent, to  persons  of  Indian  blood,  residing  in  said  Territory.  This  in- 
terest, it  is  expressly  provided  by  the  act,  goes  to  the  allottees  "and 
their  heirs."  The  allottees  are  required  either  to  pay  in  cash  for  the 
land  selected  before  the  certificate  is  issued,  or  the  cost  of  such  lands 
is  to  be  deducted  from  funds  which  are  now  or  may  hereafter  be  held 
by  the  United  States  for  the  benefit  of  said  Indians. 

Under  these  circumstances,  when  the  allotments  are  made,  and  I  un- 
derstand they  were  made  in  the  case  under  consideration,  and  there 
being  no  declaration  of  forfeiture  in  the  act,  because  of  abandonment, 
either  during  the  life  of  the  allottees,  or  after  their  death,  the  Indian 
Bureau,  in  my  opinion,  assigned  the  lands  of  the  Pettifers  to  other  par- 
ties without  authority  of  law.  And  those  lands  now  belong  to  the  heirs 
of  the  deceased  allottees.  If  those  heirs  instead  of  ousting  the  present 
holders  under  the  improper  assignment,  are  willing  to  accept  other  un- 
occupied lands  in  lieu  thereof,  I  do  not  see  that  there  is  any  law  to  pre- 
vent such  exchange,  and  think  it  can  be  done  under  the  general  admin- 
istrative and  supervisory  power  of  the  Department. 


allotment  or  indian  lands-absentee  shatvnebsu 

Joe  Ghabley. 

Under  the  agreement  with  the  Absentee  Shawnees,  ratified  by  act  of  CongreiHi,  Marob 
3, 1891,  failure  to  make  selection,  or  application  therefor,  prior  to  said  act  will 
not  defeat  the  right  to  receire  an  allotment. 

An  nnapprored  schedule  of  allotments  may  be  amended  by  adding  thereto  such  allot- 
ments as  should  be  properly  inclnded  therein. 

Secretary  Noble  to  the  Commiasioner  of  Indian  Affairs^  September  9, 1891. 

I  acknowledge  the  receipt  of  your  communication  of  7th  instant, 
asking  that  the  schedule  of  allotments  to  the  Absentee  Shawnee  In- 
dians should  be  amended  so  as  to  include  Joe  Oharley  and  his  son, 
Douglas  Charleyi  members  of  said  tribe  of  Indians. 
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In  response  thereto  I  transmit  herewith  an  opinion  of  the  Hon.  As- 
sistant Attorney  General  for  the  Department  of  the  Interior,  to  whom 
the  matter  was  referred,  and  retnm  herewith  the  Absentee  Shawnee 
roll  in  order  that  the  allotments  of  the  above  named  Indians  may  be 
noted  thereon. 

OPINION. 

Assistant  Attorney  Oeneral  Shields  to  the  Secretary  of  the  Interior^  Sep^ 

tember  9, 1891. 

I  have  the  honor  to  acknowledge  the  receipt  by  reference  of  the  let- 
ter of  the  Commissioner  of  Indian  Affairs,  dated  September  8, 1891,  in 
reference  to  the  right  of  Joe  Charley  and  his  son,  Donglas  Charley, 
Absentee  Shawnee  Indians,  to  allotments,  with  a  reqnest  for  an  opinion 
ufKm  the  qaestions  presented. 

On  Jnne  6, 1890,  an  agreement  was  entered  into  between  the  United 
States  and  the  Absentee  Shawnee  Indians  whereby  the  Indians  ceded 
oertain  lands  to  the  United  States.  Article  2  of  that  agreement  re- 
cited that  certain  allotments  had  been  made,  were  then  being  made 
and  were  to  be  made  nnder  the  provisions  of  the  act  of  February  8, 
1887  (24  Stat.,  388)  and  provided  that  all  then  made  should  be  con- 
firmed, that  all  in  process  of  making  shoald  be  completed  and  confirmed, 
and  that  all  to  be  made  should  be  made  under  the  same  rules  as  those 
theretofore  made,  and  when  made  should  be  confirmed ;  and  also  con- 
tained the  following: 

And  provided  fiuriher,  that  all  saoh  allotments  shaU  be  taken  on  or  before  January 
Ist^  1891,  after  which  time  and  np  to  February  8, 1B91,  the  alloting  agent  then  on  said 
reserration  shall  make  allotments  to  those  Absentee  Shawnees  resident  in  said  tract 
of  country,  who  hare  failed  or  refused  to  take  their  allotments  as  aforesaid,  and  such 
allotments  so  made  by  such  alloting  agent  shall  hare  the  same  force  and  effect  as  if 
the  selections  were  made  by  the  Indians  in  person.  After  said  date  of  February  8th 
1891,  any  right  to  allotment  hereunder  or  by  act  of  Congress,  shall  be  deemed  waived 
and  f oreTer  oease  to  exist. 

This  agreement  was  recited  in  full  in  section  9  of  the  act  of  March  3, 
1801  (26  Stat.,  989-1018)  and  declared  accepted,  ratified  and  confirmed. 

At  the  date  of  this  act,  the  time  specified  in  said  agreement  for  select- 
ing allotments  had  expired,  but  until  ratification  thereof  there  was  no 
authority  for  the  officers  of  the  government  to  act  thereunder  or  to  make 
selections  as  therein  provided.  In  reference  to  this  subject,  the  vie^s 
of  the  Department  were  expressed  in  letter  of  April  2, 1889  to  the  Com- 
missioner of  Indian  Affairs  in  these  words: 

I  acknowledge  the  receipt  of  yonr  communication  of  14th  nltimo,  relative  to  allot- 
ments to  certain  Absentee  Hhawnee  Indians  who  have  heretofore  refused  to  take  their 
aUotments  wherein  you  refer  to  certain  provisions  of  the  agreement  ooncludod  with 
said  Indians  and  ratified  by  the  act  of  March  3,  1891  (Public  No.  144)  and  express  the 
opinion  that  it  was  clearly  intended  by  the  agreement  that  lands  shall  be  assigned  to 
all  members  of  said  band  entitled  to  receire  it. 

I  oononr  in  your  views  and  Special  Agent  Porter  should  be  directed  to  make  the 
Ignments. 
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The  special  agent  did  make  selections  of  allotments  for  a  large  nam- 
ber  of  Indians  who  had  failed  or  refused  to  select  for  themselves,  and 
reported  his  actions  under  date  of  April  14, 1891. 

There  is  no  donbt  bat  it  was  the  intention  to  provide  all  these  Indians 
with  land  and  that  it  is  the  dnty  of  this  Department  to  see  that  land  is 
selected  for  all  entitled  thereto  who  have  not  made  selections  for  them- 
selves. The  fact  that  the  officers  charged  with  the  performance  of  that 
duty  failed  or  were  nnable  to  make  the  selections  within  the  time  fixed 
therefor  ought  not  to  be  held  to  deprive  the  Indians  of  their  right  to 
allotments.  The  only  objection  presented  to  making  the  allotments  in 
question  is  that  no  application  was  made  therefor  prior  to  March  3, 1891. 
I  do  not  think  this  objection  has  any  weight  It  was  to  protect  jnst 
this  class  of  beneficiaries  that  provision  was  made  for  the  officer  in 
<charge  of  the  work  to  make  allotments  to  those  who  failed  to  select  for 
themselves,  and  it  was  to  this  class  of  cases  that  the  instructions  of 
April  2,  1891  quoted  above  applied*  When  those  instructions  were 
issued,  these  parties  were  there  on  the  reservation,  and  under  the  stat^ 
ments  made,  entitled  to  the  allotments,  and  should  have  been  provided 
for.  The  allotments  not  having  been  approved,  and  the  matter  not 
having  been  so  far  completed  as  to  have  passed  beyond  your  control,  I 
can  see  no  objection  to  acting  upon  the  recommendation  of  theOommis- 
sioner  of  Indian  Affairs,  and  adding  to  the  list  of  allotments  the  two  for 
these  parties. 

ALLOTMEl^T  OP  POTTAWATOMrB  LANBS-SELBCnOX 

ANTHONY  BOITEBONNAIS. 

The  right  to  make  selections  for  aUotment,  either  under  the  act  of  May  23, 1873,  or 
of  Febraary  8,  1887,  continaed  UDtil  the  expiration  of  thirty  days  from  the  date 
of  the  act  ratifying  the  agreement  with  the  Citizen  Pottawatomies. 

The  heirs  of  an  allottee  may  be  permitted  to  perfect  the  allotment  of  their  ancestor, 
where  this  can  be  done,  bat  where  the  lands  ooyered  by  former  approred  allot- 
ments baye  been  allotted  to  other  parties,  by  direction  of  the  Department,  the 
heirs  may  select  other  lands,  of  like  quantity,  in  lieu  of  those  lost  by  the  allottee 

Secreta  ry  Hohle  to  the  Commissioner  of  Indian  Affairs^  September  3, 1891 

i  acknowledge  the  receipt  of  your  communication  of  April  23d  last^ 
requesting  instructions  relative  to  the  applications  of  certain  members 
of  the  Citizen  Band  of  Pottawatomie  Indians,  for  allotments  under  the 
act  of  May  23, 1872,  (17  Stat.  159)  made  since  March  3, 1891,  and  rela- 
tive to  the  claim  of  Benjamin,  deceased  son  of  Anthony  Bourbonnais. 

In  response,  I  transmit  an  opinion  of  the  Hon.  Assistant  Attorney- 
Oeneral  for  the  Department  of  the  Interior^  dated  May  14th,  1891,  in 
which  I  concur,  to  the  effect  that  the  right  to  make  selections  of  lands 
for  allotment,  either  under  the  act  of  May  23, 1872,  or  of  February  8, 
1887,  continued  until  the  expiration  of  thirty  days  from  the  date  of 
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the  act  of  Gongress  ratifying  the  agreement  with  the  Oitizen  Band  of 
Pottawatomies,  March  3,  1891,  bnt  that  Anthony  Bonrbonnais  may 
select  an  allotment  for  his  deceased  son,  in  lieu  of  the  allotment  ap- 
proved to  said  son  bat  for  which  a  certificate  never  issned. 

OPINION. 

AsiUtant  Attorney  Oeneral    Shields  to  the  Secretary  of  ihe  Interior^ 

May  14, 1891. 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference  from  the 
Honorable  First  Assistant  Secretary,  of  a  communication  from  the 
office  of  Indian  Affairs  reqaesting  iustrnctions  relative  to  the  applica- 
tions of  certain  members  of  the  Citizen  Band  of  Pottawatomie  Indians 
for  allotments  nnder  the  act  of  May  23, 1872  (17  Stat.,  159),  made  since 
March  3, 1891. 

In  said  communication  it  is  stated  that  Mr.  D.  A.  McKnight,  as  the 
attorney  of  William  Williams,  on  April  9,  1891,  advised  the  Indian 
Office  that  he  had  suggested  to  said  Williams,  who  was  **  an  original 
allottee  on  the  Knox  allotment  of  1875,"  to  select  lands  for  himself  and 
forward  the  description  to  be  filed,  claiming  that  the  limitation  within 
which  selections  must  be  made  under  section  11  of  the  act  of  March  3, 
1891  (Pub.,  144,  p.  36),  has  no  application  to  a  case  where  the  selection 
was  made  many  years  ago  and  the  land  afterwards  was  improperly 
allotted  to  another,  because  said  act  of  1872  did  not  require  payment 
within  any  fixed  time ;  and  he  asks  that,  in  case  it  shall  be  decided 
otherwise,  the  date  of  Mr.  Williams'  letter  and  power  of  attorney,  to 
wit :  April  2, 1891,  should  be  considered  the  date  of  his  application  to 
select. 

The  first  question  submitted  is  whether  the  ratification,  on  March  3^ 
1891,  of  the  agreement  made  with  the  Pottawatomies  on  June  25, 1890, 
terminated  the  right  to  take  allotments  under  said  act  of  1872. 

The  second  article  of  said  agreement  recites  that  certain  allotments 
of  laud  have  been  and  are  being  made  to  members  of  said  band  under 
the  act  of  February  8, 1887  (24  Stat,  388),  and 

that  all  such  allotments  so  made  shall  be  confirmed— aU  in  process  of  being  made 
shall  be  completed  and  confirmed,  and  all  to  be  made  shall  be  made  under  the  same 
rules  and  regulations,  as  to  personsi  location,  and  area,  as  those  heretofore  made,  and 
when  made  shall  be  confirmed. 

It  was  further  agreed — 

That  all  such  allotments  shall  be  taken  on  or  before  February  8, 1891,  when  any 
tight  to  allotmenti  in  any  one,  shaU  be  deemed  waived  and  forever  cease  to  exist. 

By  section  11  of  said  act  of  March  3, 1891,  it  was  provided  that  selec- 
tions might  be  made  within  thirty  days  after  the  approval  of  said  act, 
^'and  not  thereafter."  The  right  of  allotment  under  said  act  of  1872 
was  fully  considered  in  my  opinion  submitted  on  June  11, 1890  (11  L« 
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D.|  104-108)^  and  it  was  held  that  as  the  act  of  1887,  section  l,  expressly 
provided— 

That  where  the  treaty  or  act  of  Congress  setting  apart  such  reservation  provides 
for  the  allotment  of  lands  in  severalty  in  quantities  in  excess  of  those  herein  pro- 
vided, the  President,  in  making  allotments  upon  snch  reservation,  shall  allot  the 
lands  to  eaeh  individual  Indian  belonging  thereon,  in  quantity  as  specified  in  such 
treaty  or  act; 

that  since,  nnder  the  act  of  1872,  a  larger  amoant  of  land  may  be  taken 
than  under  said  act  of  1887,  the  applicants  should  be  allowed  allotments 
nnder  the  former  act.  It  was  also  said  that  the  fact  that  under  said 
act  of  1872  the  lands  allotted  must  be  paid  for  by  the  allottees,  would 
not  deprive  the  Indians  of  the  right  to  take  under  said  act,  if  they  so 
elect. 

It  was  further  stated  in  said  opinion  that  the  Indian  office  con- 
sidered— 

that,  although  the  lands  selected  by  said  applicants  for  themselves  and  families, 
except  the  allotment  in  the  name  of  Julia  Anderson,  are  not  those  approved  by  Secre* 
tary  Chandler,  as  aforesaid,  yet,  since  the  Department  has  generally  aUowed  allot- 
tees to  change  thoir  selections  upon  sufficient  showing,  at  any  time  prior  to  the 
"issuance  of  the  evidence  of  title/'  said  applicants  should  be  allowed  allotments  for 
lands  selected  by  them  under  said  act  of  1872;  if  there  are  no  prior  valid  claims 
thereto,  upon  the  payment  of  thirty  and  fifteen  cents  per  acre,  respectively,  and  that 
certificates  shall  issue  in  the  name  of  Julia  Anderson  upon  the  allotment  made  in  her 
name  in  1875,  upon  a  like  payment  of  fifteen  cents  per  acre. 

In  his  letter  of  transmittal,  the  Secretary  of  the  Interior  concurred 
in  the  opinion  of  the  Indian  Office  relative  to  the  right  of  said  Indians 
to  have  the  lands  selected  allotted  to  them  under  the  act  of  Miq^  23, 1872, 
and  that  certificates  should  issue  in  the  name  of  Julia  Anderson  for  the 
land  allotted  to  her  in  1875.  This  appears  to  be  a  direct  adjudication 
npon  the  right  of  the  heirs  to  pay  for  the  lands  allotted  to  their  ances- 
tors. 

In  a  subsequent  opinion,  rendered  by  me  on  March  26, 1891  (12  L. 
D.,  357),  upon  the  right  of  said  Indians  to  have  their  selections  per- 
fected, when  made  prior  to  the  passage  of  the  act  of  1891,  reference  was 
made  to  said  former  opinion,  and  it  was  held  that  the  selections 
thus  made,  were,  when  made,  authorized  by  law  and  the  express  au- 
thority of  the  President,  and  were  not  prohibited  by  the  act  of  March 
3, 1891  {9upra).  It  is  true  that  this  ruling  had  special  reference  to  se- 
lections under  the  act  of  1872,  made  prior  to  the  passage  of  the  act  of 
1891,  but  the  controlling  reason  for  allowing  selections  under  the  act 
of  1872  is  that  the  act  of  1887,  section  1,  expressly  provides  for  allot- 
ments under  former  acts  or  treaties  where  they  provide  for  the  allot- 
ment of  lands  in  larger  quantity  than  under  the  later  act.  The  act  of 
1887  was  not  intended  to  and  did  not  take  away  any  rights  secured 
by  former  acts  or  treaties,  so  far  as  relates  to  the  quantity  of  land  to 
be  allotted.  Hence,  it  must  be  held,  I  think,  that  the  right  of  selec- 
tion, either  under  the  act  of  1872,  or  the  act  of  1887,  continued  until 
the  expiration  of  thirty  days  from  the  approval  of  the  act  of  1891. 
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The  Indiau  Office  asks  to  be  instracted  npon  another  question  sab- 
niitted  by  Mr.  McKnight  dated  March  24,  1891,  relative  to  the  claim 
of  Benjamin,  deceased  son  of  Anthony  Bourbonnais. 

It  appears  that  in  1875  an  allotment  was  made  to  Benjamin  Bour- 
bonnais,  under  the  act  of  1872,  and  in  October,  1890,  Mr.  McKnfght 
filed  an  application  for  allotments  for  Anthony  Bourbonnais  and  family, 
including  said  Benjamin;  that  upon  an  investigation  by  a  special 
agent  it  was  found  that  Benjamin  Bourbonnais  had  died,  and  that 
the  land  alloted  to  him  in  1875  had  been  abandoned  and  re-allotted  to 
some  other  parties.  It  is  now  insisted  that  the  selection  for  said  Ben- 
jamin should  be  allowed  because  his  prior  selection  was  approved  by 
the  Department,  and  the  act  of  1872  does  not  fix  any  time  within  which 
the  money  must  be  paid,  and  besides,  when  Anthony  Bourbonnais  was 
ready  to  pay  for  this  allotment  in  1890,  he  found  that  the  government 
had  allotted  said  land  to  another,  and  he  was  compelled  to  select  other 
land  in  lieu  thereof.  It  is  also  insisted  that,  by  virtue  of  his  first 
selection  in  good  faith  ^Hhere  vested  an  equitable  right  in  Bourbon- 
nais to  the  tract  of  land  so  selected  and  approved  for  his  son  Benja- 
min," and  that  allotting  said  land  to  other  parties,  without  his  knowl- 
edge and  consent  ought  not  to  be  held  to  divest  that  right,  and  that 
upon  the  death  of  said  Benjamin  title  under  the  law  properly  passed 
into  the  hands  of  his  heirs,  and  that  such  has  been  the  ruling  of  the 
Department  in  similar  cases.  No  cases  are  cited  in  support  of  said 
contention. 

Under  the  act  of  1872,  each  minor  was  allowed  <<not  more  than 
eighty  acres;"  the  allotments  were  to  include,  as  far  as  practicable, 
the  improvements  of  the  allotees ;  and  it  was  further  provided  that 

certificates  of  sach  allotments  shall  be  made  in  severalty,  specifying  the  names  of 
indiTidnals  to  whom  they  have  been  assigned,  and  that  said  tracts  are  set  apart  for 
the  exolasire  and  perpetual  use  and  benefit  of  such  assignees  and  their  heirs. 

It  was  also  provided  that  the  allotments  should  be  made  to  those  who 
bad  or  should  reside  upon  their  allotments  for  three  years,  and  that  the 
cost  of  the  lands  to  the  United  States  should  be  paid  from  the  funds 
held  by  the  government  for  the  benefit  of  the  Indians,  or  by  the  In- 
dians, before  such  certificates  are  issued. 

Although  the  statement  of  the  Indian  OfBce  is  quite  incomplete  as  to 
the  selection  of  lands  for  Benjamin  Bourbonnais  under  said  act  of  1872 
and  his  age  at  the  date  of  said  selection,  yet,  upon  inquiry,  I  find  that 
the  first  selection  for  him,  No.  37,  was  for  the  SE  ^  SE  ^  Sec.  29,  and  the 
NE  i  NE  i  of  Sec.  32,  town  6,  range  2,  containing  eighty  acres,  thus 
indicating  that  at  the  date  of  selection  said  Benjamin  was  a  minor. 
But  the  application  of  the  father,  dated  October  16,  1890,  includes 
(No.  3)  the  SE  ^  of  Sec  12,  town  9,  range  3  E.,  one  hundred  and  sixty 
acreSi  on  account  of  the  right  accruing  to  him  as  the  heir  of  his  de* 
ceased  son,  being  just  double  the  amount  of  the  former  selection. 

It  is  clear  that  the  selection  for  Benjamin  Bourbonnais,  deceased^ 
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under  said  act  of  1872,  can  not  be  allowed  for  a  greater  amoant  than 
that  covered  by  the  original  allotment    But  the  act  requires  that  the 

certificates  of  such  allotments  shall  he  made  in  seTeralty,  specifying  the  names  of 
individaals  to  whom  they  have  been  assigned,  and  that  said  tracts  are  set  apart  for 
the  exclusive  use  of  such  assignees  and  their  heirs. 

The  required  term  of  residence  is  a  condition  precedent  to  allotment, 
and,  since  there  is  no  provision  in  said  act  forfeiting  said  allotment  for 
subsequent  abandonment  by  the  allottee,  in  my  judgment  the  heirs 
should  be  permitted  to  perfect  the  allotments  of  their  ancestors,  where 
this  can  be  done,  and  that  where  the  lands  covered  by  former  ap« 
proved  allotments  have  been  allotted  to  other  parties  by  direction  of 
the  Department,  the  heirs  may  select  other  lands,  of  like  quantity,  in 
lieu  of  those  lost  by  the  allottees.  This  procedure  would  be  in  entire 
harmony  with  the  view  expressed  in  my  said  opinion  of  June  11, 1890, 
wherein  it  was  stated  that  ''  as  they  relinquish  these  lands  for  the  new 
allotments  desired,  it  is  practically  an  exchange  of  lands." 

Anthony  Bourbonnais  should  therefore  be  allowed  to  select  an  allot- 
ment in  lieu  of  the  allotment  approved  to  said  Benjamin  by  the  Depart- 
ment for  which  certificate  never  issued. 

With  reference  to  the  application  in  behalf  of  Mr.  Williams,  the  In- 
dian Office  holds  that  it  comes  too  late,  and  that  the  fact  that  he  orig- 
inally had  a  selection  under  the  act  of  1872,  which  he  afterwards  aban- 
doned and  allowed  to  pass  into  the  hands  of  others,  can  not  affect  his 
right.  The  power  of  attorney  and  letter  of  Mr.  McEuight  do  not  ac- 
company the  communication  from  the  Indian  Office,  and  were  not  filed 
with  his  said  application ;  consequently  I  am  unable  to  determine  his 
rights  thereunder.  I  am  of  opinion,  however,  that  all  rights  of  selec- 
tion either  under  said  act  of  1872  or  under  the  general  allotment  act  of 
3887  must  be  exercised  by  the  members  of  the  Citizen  Band  of  Potta- 
watomies  within  the  time  prescribed  by  the  eleventh  section  of  the  act 
of  March  3, 1891  {supra).  If,  upon  inspection  of  the  power  of  attorney 
and  letter  of  said  Williams  to  Mr.  McKnight,  the  Commissioner  shall 
be  of  opinion  that  it  was  the  intention  of  said  Williams  to  make  a  se- 
lection under  either  of  said  acts,  I  see  no  objection  to  allowing  the  same. 
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COMMUTATION  FINAL  PBOOF— BBSIDBNCE-ADVERSE  CLAIM. 

YAN  DBBEN  V.  HOOYEB. 

One  who,  for  a  yaloable  oonsideration,  formally  abandooB,  by  written  ajcreement 
and  relinqaishmenty  a  pre-emption  olaim«  is  not  thereafter  entitled  to  credit  for 
residence  daring  the  period  ooyered  by  said  claim,  on  a  snbsequent  homestead 
entry  of  the  same  land. 

A  homesteader  who  makes  final  commutation  proof,  in  the  presence  of  an  adverse 
elaim,  mast  submit  to  an  order  of  cancellation  if  his  proof  is  fonnd  tnsuffloient. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OffioSy  September  23, 1891. 

I  have  examined  the  record  in  the  case  of  James  B.  Yan  Deren  v. 
Blanche  S.  Hoover,  which  is  here  on  appeal  of  the  former  from  your 
decision  of  March  17, 1890,  dismissing  his  protest  against  the  commuted 
homestead  entry  of  Hoover  for  the  N.  ^  of  the  N  W.  J  and  tlie  N.  ^  of  the 
NB.  J  of  Sec.  32,  T.  19  S.,  E.  27  W.,  Wa  Keeney,  Kansas. 

It  appears  that  on  June  11, 1886,  Miss  Hoover  filed  her  declaratory 
Btatement  for  the  land  in  controversy. 

March  2,  1887,  Van  Deren  made  settlement  thereon,  by  commencing 
the  erection  of  a  house,  digging  a  well,  etc;  that  he  finished  his  house 
within  a  few  days  thereafter,  moved  into  it,  and  has  resided  there  ever 
since,  and  continued  to  improve  the  land. 

April  16, 1887,  Miss  Hoover  executed  and  delivered  to  Yan  Deren  the 
following  agreement  to  abandon  her  claim : 

I,  Blanche  S.  Hoover,  who  made  pre-emption  D.  S.,  for  the  N.  \  XW.  \  and  X.  '\ 
NE.  I  Sec.  3*2,  Tp.  t9  S.,  B.  27  W.,  6th  P.  M.,  hereby  agree  to  abandon  said  claim  as 
a  pre-emption,  and  to  set  up  no  claim  to  such  land  by  virtue  of  my  pre-emption  filing 
thereon. 

On  the  same  day,  she  subscribed  to  the  following  endorsement  on 
the  receipt,  showing  that  she  had  filed  for  the  land : 

I,  Blanche  8.  Hoover,  who  made  the  within  pre-emption  filing,  did  on  the  19th  day 
of  Jannary,  1886,  abandon  the  within  described  land  as  a  pre-emption,  and  that  I 
have  not  held  said  land  under  or  by  virtue  of  Haid  filing  siuce  said  time,  and  tbat  it 
has  not  been  my  intention  to  perfect  said  entry  for  said  land  under  or  by  virtue  of 
said  pre-emption  filing  since  said  19th  of  Jannary,  1886,  and  I  hereby  relinquish  all 
my  right  to  said  land  by  virtue  of  said  filing. 

It  is  evident  that  January,  1887,  is  intended  as  the  date  of  her  aban- 
donment, instead  of  1886,  because  her  filing  was  not  made  until  June, 
1886. 

April  20,  1887,  four  days  after  executing  this  relinquishment,  for 
which  she  admits  having  received  seventy-five  dollars  from  Van  Deren, 
she  made  homestead  entry  for  the  same  labd. 

June  9, 1887,  Van  Deren  made  his  claim  of  record,  alleging  settle- 
ment March  2d  of  the  same  year,  the  date  when  he  commenced  the 
construction  of  his  house,  well,  etc 
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Miss  Uoover  advertised  to  make  commatation  proof,  Septem- 
ber 1,  1887,  at  which  time  Van  Deren  appeared  and  filed  protest 
against  its  allowance,  alleging  his  priority  of  right  for  the  land. 

Hearing  was  had  on  this  protest  November  27, 1887.  The  local  offi- 
cers foand  in  her  favor  and  recommended  that  her  homestead  entry 
remain  intact  and  *'  her  application  to  make  final  proof  and  cash  entry 
for  said  land  be  allowed." 

Upon  appeal  you  affirmed  the  action  of  the  register  and  receiver  and 
dismissed  the  protest.  Yon  alsoheld  that  Hoover's  proof  was  sufficient, 
and  directed  that  final  certificate  should  issue  thereon, 

I  do  not  concur  in  your  judgment. 

An  examination  of  the  evidence  shows  that  her  residence,  both  be- 
fore and  after  her  relinquishment,  was  not  such  as  to  convey  to  my 
mind  a  sincere  intention  of  making  her  home  on  the  land,  but  consisted 
in  staying  there  intermit tingly  with  her  mother  (who  resided  in  the 
neighborhood),  for  the  purpose  of  keeping  up  a  show  of  residence. 
Her  improvements  are  very  meagre,  and  by  a  preponderance  of  the 
evidence  are  shown  to  be  worth  not  to  exceed  twenty  dollars.  The 
stable  is  shown  to  be  of  no  practical  value  and  was  placed  on  the 
land  by  a  neighboring  claimant  through  a  mistake  in  the  boundaries 
of  bis  claim. 

But  aside  from  this,  it  is  shown  that  on  April  16, 1887,  she  acknowl- 
edged that  she  had  abandoned  her  preemption  claim  January  19th, 
previous,  and  that  she  had  not  held  under  her  said  claim  since  said 
abandonment,  and  yet  by  your  said  decision  she  is  given  credit  for  res- 
idence made  upon  said  tract  while  the  same  was  covered  by  her  de- 
claratory statement. 

In  this  I  th  ink  you  are  in  error,  for  she  had  for  a  consideration  aban- 
doned all  her  rights  under  her  preemption  claim  hence  it  is  my  judg- 
ment that  her  residence  should  be  held  to  date  from  April  16, 1887, 
from  which  ti  me  up  to  the  date  of  her  commutation  proof  (September 
1, 1887,)  would  be  but  four  months  and  a  half,  while  the  regulations  of 
this  Department  require  six  mon  ths  residenceunder  a  homestead  entry 
before  commutation  can  be  allowed. 

Having  submitted  her  proof  in  the  presence  of  an  adverse  claim, 
she  must  be  held  to  the  proof  then  offered,  and,  as  showui  it  is  deficient 
in  length  of  residence.    Wade  v.  Meier,  6  L.  D.,  308. 

Her  commuted  cash  entry  will  therefore  be  canceled* 

The  decision  of  your  office  is  accordingly  reversed. 
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» 
PRICE  OF  FORFEITED  BAILROAB  LAND— ACT  OF  MABCH  9,  1889. 

Trinidad  Bodriouez. 

An  excess  in  the  area  covered  by  a  homeatead  entry  may  be  paid  for  at  single  mini- 
main  rate,  where  the  land,  thoagh  doable  mintmnm  at  date  of  entry,  is,  prior  to 
payment,  redaced  to  single  minimam  by  the  act  of  March  2,  1689. 

Secretary  Noble  to  the  Commissioner  of  the  OenexcU  Land  Office.  Septem* 

ber  24,  1891. 

I  have  considered  the  appeal  of  Trinidad  Bodriguez  from  the  decision 
of  yonr  office,  of  January  14th,  1889,  in  relation  to  his  homestead  entry 
made  at  the  land  office  at  Los  Angeles,  California. 

The  material  part  of  the  decision  is  as  follows : 

By  office  letter  of  May  10,  1888,  Trinidad  Rodrignez  was  allowed  to  amend  his 
homestead  entry  No.  3067,  December  30,  1886,  fracl.  NW.  J,  sec.  25,  T.  15  S.,  R.  1  E., 
to  embrace  lots  1  and  2,  sec.  26,  and  lot  1,  and  N.  i  of  N£.  i,  sec.  35,  Tp.  S.,  R.  1  E.. 
containing  18^.04  acres.  Final  proof  has  been  submitted  on  said  entry,  and  final 
certificate  No.  1210,  issned  thereon  October  25,  1*^. 

The  land  was  double  minimam  in  price  at  date  of  original  entry  and  at  date  of 
amendment,  (see  act  Febraar;  2S,  1885,  declaring  forfeited  lands  granted  to  the  Texas 

Pacific  R.  R.  Co.),  but  was  reduced  to  minimam  rate  by  act  of  March  2,  1889 

....  As  at  date  of  entry  the  land  was  double  minimam  in  price,  you  will  require 
the  claimant  to  pay  for  the  excess  in  area  at  the  doable  minimum  rate. 

The  fourth  section  of  the  act  of  March  2, 1889,  (25  Stat.,  854),  provides 

That  the  price  of  all  sections  and  parts  of  sections  of  the  public  lands  within  the 
limits  of  the  portions  of  the  several  grants  of  lands  to  aid  in  the  construction  of  rail- 
roads which  have  been  heretofore  and  which  may  hereafter  be  forfeited,  which  were 
by  the  act  making  saoh  grants  or  have  since  been  increased  to  the  double  minimum 
price,  and,  also,  of  all  lands  within  the  limits  of  any  such  railroad  grant,  but  not 
embraced  in  such  grant  lying  adjacent  to  and  co-terminus  with  the  portions  of  the 
line  of  any  such  railroad  which  shall  not  be  completed  at  the  date  of  this  act  is 
hereby  fixed  at  one  dollar  and  twenty-five  cents  per  acre. 

This  language  is  clear  and  unequivocal,  and  broad  enough  to  cover 
the  lands  granted  to  the  Texas  Pacific  Kailroad  Co.  and  which  were 
afterwards  declared  forfeited ,  (23  Stat.,  337,)  although  the  price  of  those 
lauds  was  continued  at  the  double  minimum  rate  by  the  act  declaring 
such  forfeiture.  It  follows  that  the  price  of  the  land  in  question  was 
distinctly  "fixed''  at  $1.25  per  acre,  on  March  2,  1889,  by  the  act  of 
that  date,  and  to  that  effect  have  been  the  decisions  of  this  department. 

In  the  <^  Texas  Pacific  Grant ''  (8L.  D.  530),  it  appears  that  lands  had 
been  actually  paid  for  at  the  double  minimum  price,  when  that  was  the 
legal  rate,  and  it  was  decided  that  "re-payment  of  any  part  of  the  pur- 
chase money  paid  for  lands  within  the  limits  of  the  forfeited  grant  to 
the  Texas  Pacific  Bailroad  Company  prior  to  the  act  of  March  2, 1889" 
could  not  be  made.  The  decision  was  based  upon  the  principle  that 
payment  for  forfeited  lands  should  be  made  at  the  rate  that  is  legal 
at  the  date  when  the  entry  is  made.    In  relation  to  the  act  declaring 
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Bald  grant  forfeited  aod  the  effect  of  the  act  of  March  2,  1889,  it  was 
said : — 

By  the  very  terms  of  tlie  act  the  even  seotions  which  had  been  raised  to  doable 
minimum  on  the  filing  of  the  map  of  general  ronte  remained  at  that  price,  and  the 
price  of  the  sections  declared  forfeited  and  restored  to  the  pnblio  domain  was  also 
declared  to  be  *'the  same  as  heretofore  fixed  for  the  even  sections  within  said  grant/' 
that  is,  doable  minimam.  So  that  the  even  sections  from  the  date  of  withdrawal 
upon  the  map  of  general  route  and  the  odd  sections  from  the  date  of  their  restoration 
by  the  act  of  forfeitare,  were  fixed  at  doable  minimum  and  so  continued  antil  the 
act  of  March  2, 1^89,  (25  Stat.,  854),  fixing  the  price  of  all  public  lands  within  the 
limits  of  railroad  grants  which  have  been  or  may  hereafter  be  forfeited,  at  the  price 
of  $1,25  per  acre.    George  T.  Clark,  (6  L.  D.  157). 

In  the  case  of  Jacob  A.  Gilford,  (8  L.  D.  583),  $2,50  an  acre  was  paid 
March  22,  1889,  for  laud  <<  within  the  granted  limits  of  a  part  of  the 
Northern  Pacific  Railroad  Company,  which  bad  not  been  completed 
March  2,  1889,"  and  it  is  said- 
It  appears  thai  this  entry  was  made  before  the  receipt  of  the  instructions  of  your 
office  by  the  local  office,  bat  at  the  time  payment  was  made  for  the  land,  the  land 
had  been  reduced  in  price  to  one  dollar  and  twenty- five  cents  per  acre,  and  therefore 
the  sum  of  two  dollars  and  fifty  cents  was  erroneously  charged. 

That  case  is  in  point  so  far  as  the  effect  of  the  act  of  March  2, 1889, 
upon  the  status  of  the  laud  in  question  is  concerned. 

The  decision  of  the  office  in  this  case  was  based  upon  the  undoubted 
fact  that  <'at  the  date  of  entry  the  land  was  double  minimum  in  price," 
and  it  is  no  less  a  fact  that  if  the  excess  in  area  had  then  been  paid  for, 
the  payment  must  hyve  been  made  at  that  rate  per  acre.  But  the  laud 
was  not  in  fact  paid  for  at  that  date,  and  the  price  is  still  a  matter  of 
controversy,  and  is  unpaid.  In  the  meantime  the  land  has  been  reduced 
to  the  minimum  price,  and  the  question  arises  whether  in  the  face  of 
that  reduction  the  double  minimum  price  ought  to  be  exacted,  although 
due  and  payable  at  the  date  of  the  entry  at  that  rate. 

In  the  case  of  Jacob  B.  Krater,  2  0.  L.  L.,  936,  the  facts  of  the  case 
and  the  decision  of  the  Department  are  stated  as  follows : — 

The  trac  t  in  question  was  within  the  ten  mile  limits  of  the  line  of  the  road  as  sur- 
veyed and  definitely  located  by  the  Atchison,  Topeka  and  Santa  Fe  Railroad  Com- 
pany in  1869. 

•  »  •  •  •  •  • 

Krater  settled  upon  the  tract  June  20,  1870,  and  made  proof  of  settlement,  and 
cultivation,  and  residence,  September  25,  1871,  at  which  time  he  made  a  payment  of 
$1,25  per  acre  for  the  land.  This  amount  was  accepted  by  the  local  officers,  and  a 
certificate  issued  in  due  form.  September  23,  1871,  this  Department  accepted  a  map 
of  an  amended  route  of  the  said  railroad. 

By  this  change  of  route  the  land  in  question  is  situated  more  than  ten  miles  from 
the  road,  and  aa  a  consequence  is  subject  to  disposal  at  $1,25  per  acre. 

Instructions  authorizing  the  disposal  of  the  land  located  oatside  of  the  ten-mile 
limits  at  minimum  price,  were  issued  September  2oth,  1871,  and  took  effect  at  the 
local  office  on  the  19th,  October  following. 

Ton  held  that  at  the  time  Mr.  Krater  made  his  entry  the  land  could  only  be  sold  at 
$2,50  per  acre,  and  called  upon  him  to  make  additional  payment  of  $1,25  per  acre. 

This  decision  ^  as  affirmed  by  me  on  the  28tb  of  December  last. 
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It  is  the  established  raling  that  where  payment  at  the  rate  of  doable  miDimumhas 
been  made,  and  the  land  is  snbseqnently  reduced  to  minimam  price,  this  Department 
is  not  permitted  nnder  the  s  tat  ate  to  refnnd  the  excess  thus  paid. 

In  the  case  nnder  consideration,  however,  the  excess  has  not  been  paid,  and  to 
require  snch  payment  at  this  time  wonld  be  to  exact  adonble  minimam  price  for  land 
irhich  was  reduced  to  minimam  seven  years  since,  and  as  no  relief,  under  the  laws  at 
present  in  force,  can  be  extended  to  parties  who  have  made  the  excess  payment,  I  am 
of  the  opinion  upon  further  consideration  of  the  case  that  the  Department  should  at 
this  time,  owing  to  the  present  status  of  the  land,  dispense  with  such  requirement. 

This  decision  disposes  of  the  ground  upon  which  the  ruling  of  your 
office  was  based,  and,  so  far  as  it  coTers  the  same  ground,  is  in  har- 
mony with  the  two  later  decisions  above  cited. 

The  act  of  March  2, 1889,  is  a  remedial  statute  and  should  be  con- 
strued so  as  to  accomplish  the  object  for  which  it  was  enacted. 

Your  judgment  requiring  Rodriguez  to  pay  for  the  excess  in  area  at 
the  double  minimum  price  is  reversed. 


ABDinONAIi  TOWNSITE  BNTRT-SCHOOIi  IiANDS. 

City  of  Ohbybnnb. 

The  fact  that  the  earyeyed  lines  of  a  claimed  townnte  emhraee  a  certain  area,  and  a 
portion  of  such  land  is  occupied  hy  townsite  settlers,  does  not  entitle  them  to  enter 
as  a  townsite,  the  lands  within  said  honndaries,  irrespective  of  the  statutory 
limitation  as  to  the  number  of  acres  that  may  be  thus  appropriated. 

The  extension  of  a  townsite  survey  over  a  school  section,  prior  to  the  filing  of  the 
official  plat  of  the  public  survey,  confers  no  rights  upon  the  townsite  claimants, 
if  such  section  is  not  in  fact  settled  upon  by  said  claimants  prior  to  the  official 
survey. 

The  right  to  make  an  additional  townsite  entry  of  lands  ''which  may  be  occupied 
for  townsite  purposes"  can  not  be  exercised  npon  lands  reserved  or  granted  for 
school  purposes. 

The  exclusion  of  a  portion  of  the  land  embraced  within  the  boundaries  of  a  town»ite 
on  the  adjustment  of  said  townsite  to  the  public  survey,  confers  no  right  to  an 
additional  entry  where  no  vested  rights  are  disturbed  by  such  adjustment. 

Secretary  Noble  to  the  Oommisaioner  of  the  General  Land  Office^  Septem- 
ber 24,  1891. 

Tour  office,  by  letter  of  February  27, 1890,  transmitted  to  this  Depart- 
ment the  papers  in  the  case  of  the  United  States  v.  the  Oity  of  Oheyeune, 
Wyoming,  involving  lots  5,  6,  7  and  8  of  section  3(5,  T.  14  N.,  E.  67  W., 
Cheyenne,  Wyoming  land  district. 

Since  the  case  has  been  pending  in  the  land  office,  Congress  has 
passed  an  act,  approved  July  10,  1890,  (26  Stat.,  222)  providing  for 
the  admission  of  Wyoming  into  the  Union  as  a  State,  and  by  the  fourth 
section  of  the  act  sections  sixteen  and  thirty-six  of  each  township  in  the 
State  are  granted  to  the  State  for  school  purposes.  This  is  in  pursuance 
of  a  provision  of  the  act  of  July  25,  1868  entitled  <^An  act  to  provide  a 
temporary  government  for  the  Territory  of  Wyoming."    (15  Stat,  178). 
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In  Tiew  of  this  act,  the  State  of  Wyomiof:  shoald  have  been  made 
party  hereto  and  notified  of  the  appeal,  bat  inasmuch  as  the  concln- 
Bions  I  have  reached  do  not  affect  its  rights,  it  is  not  in  position  to 
complain  of  want  of  notice. 

The  case  has  been  held  since  March  28, 1891,  to  enable  the  city  to 
fnruish  further  proof  of  the  occupancy  of  the  land  in  section  thirty- 
six,  prior  to  the  filing  of  the  plat  of  survey  of  township  14,  N.,  E.  67 
W.,  which  was  filed  December  2,  1870. 

The  Department  is  in  receipt  of  copies  of  the  original  proceedings 
of  the  people  organizing  the  city  of  Cheyenne,  Dakota  Territory,  in 
August,  1867,  and  subsequent  proceedings,  together  with  duly  certified 
copies  of  the  acts  of  the  Territory  of  Dakota  and  of  Wyoming  after 
its  establishmeut  as  a  Territory,  also  the  plat  of  a  survey  retracing  the 
lines  of  the  original  city,  with  the  affidavit  of  a  witness  named  Talbot 
who  claims  to  have  knowledge  of  the  boundary  lines  of  the  city  as 
early  as  1867. 

I  find  from  these  papers  that  the  original  city  included  sixteen  square 
miles,  was  "  chartered '^  by  the  people  of  the  city  in  August,  1867,  and 
that  on  December  24, 1867,  the  Territory  of  Dakota  passed  an  act 
(Chapter  11  Session  laws,  1867)  incorporating  the  territory,  "  surveyed, 
laid  out  and  platted"  as  a  towusite  situate  on  Crow  Creek  where  the 
Union  Pacific  Bailroad  crosses  the  same,  to  be  known  as  the  City  of 
Cheyenne. 

The  city  organized  in  1867  by  electing  officers,  and  in  1870,  July  14, 
the  trustees  resolved 

to  proceed  in  due  form  of  law  to  obtaiu  a  survey  of  a  tract  of  land  consisting  of 
1^2ffQ  acres  situate  upon  unsurveyed  lands  of  the  United  States,  (and  following 
the  general  description^  say  it  is)  the  territory  known  as  the  City  of  Cheyenne.  .  . 
•  .  preparatory  to  the  entry  of  the  same  under  the  act  of  Congress  passed  March  2, 
1867  entitled  an  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  (14  Stat.,  541). 

It  appears  further  that  on  December  17, 1876,  a  patent  was  issued  to 
Messrs.  Cassalls,  Han  na,  Leiby,  Whipple  and  Davis,  as  trustees  of  the 
city  of  Cheyenne,  Wyoming  Territory,  for  639.47  acres  of  land  in  Sea 
6,  T.  13  N.,  and  Sec.  33,  T.  14  N.,  E.  66  W.  (The  odd  numbered  sec- 
tions 5  in  T.  13  N.,  and  31  in  14  N.,  adjoining,  completed  the  city. 
These  last  were  railroad  lands.)  According  to  the  plat  of  survey  filed 
herein,  the  city  embraces  over  2500  acres  of  land  about  one-half  of 
which  is  in  even  numbered  sections,  to  wit,  4, 6, 30, 32  and  36,  but  when 
application  was  made  for  entry  and  patent  for  the  townsite,  the  land 
in  sections  4,  30  and  36  was  omitted  from  the  application. 

The  plat  shows  that  the  south- west  corner  of  the  city,  the  initial 
point  of  the  survey,  lies  in  Sec.  7,  T.  13,  R.  66  W.,  S.  56  11  B.,  2364.5 
feet  from  the  north-west  corner  of  said  section.  Thence  the  west  line 
bears  N.  26  28  W.,  10360  feet,  crossing  the  range  line,  then  entering 
Sec.  36  about  twenty  chains  west  of  south-east  corner.  The  distance 
from  the  south  liue  of  the  section  to  north-west  corner  of  the  town  is 
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not  given.  The  north  line  is  at  right  angles  to  the  west  line,  and 
passes  out  of  Sec.  3i>  abont  twenty  chains  south  of  the  northeast 
corner.  The  area  lying  in  Sec.  36  is  not  given,  but  it  is  abont  one 
hundred  and  sixty  acres. 

The  affidavit  of  Talbot  filed  herein  shows  that  the  corner  of  the 
survey  is  about  where  the  corner  was  located  several  years  ago,  and 
we  may  assume  that  the  plat  on  file  is  from  an  accurate  retracing  of 
the  original  city  boundiiry  lines.  He  says  that  there  was  a  cemetery 
on  this  land  about  the  time  he  first  went  there ;  that  it  was  used  as 
such  for  a  time  <<  and  that  there  are  some  graves  on  the  said  tract  at 
the  present  time."  He  does  not,  however,  show  that  there  are  any  per- 
sons living  on  this  part  of  the  land,  nor  does  he  say  that  any  one  ever 
lived  there. 

There  is  Rome  testimony  showing  that  there  are  at  the  present  time 
some  inhabitants  on  the  land  sought  to  be  appropriated,  but  the  evi- 
dence taken  all  together  tends  to  show  that  they  made  settlement  after 
the  government  survey  of  the  township  was  filed  in  the  local  office. 
When  the  townsite  was  patented  in  1875,  the  testimony  showed  three 
hundred  and  seven  inhabitants  on  the  land  applied  for  and  patented. 
By  Sec.  2389,  B.  S.,  this  number  of  inhabitants  could  enter  for  townsite 
purposes  only  six  hundred  and  forty  acres  of  land,  and  before  they 
could  enter  a  larger  tract  they  must  have  one  thousand  inhabitants. 
The  trustees  selected  the  land  the  city  desired  to  enter,  and  it  was  their 
business  to  apply  for  the  land  on  which  the  people  were  located,  so  their 
town  would  be  on  the  townsite.  It  is  to  be  presumed  they  did  this. 
They  asked  for  no  land  in  section  thirty-six,  so  far  as  the  record  shows, 
and  having  selected  within  fifty-three  hundredths  of  an  acre  all  the  land 
that  they  were  entitled  to  under  the  law,  they  are  bound  by  their  ac- 
tion. The  fact  that  lines  of  a  survey  enclose  a  body  of  land  and  a  few 
people  settle  upon  a  portion  of  it  and  call  it  a  city  does  not  entitle  them 
to  the  land  in  the  boundaries,  but  for  two  hundred  people  or  less  they 
may  enter  three  hundred  and  twenty  acres  and  from  two  hundred  to 
one  thousand,  they  may  enter  six  hundred  and  forty  acres,  no  matter  if 
the  survey  embraces,  as  did  the  first  "charter"  of  Cheyenne,  sixteen 
square  miles.  So  the  fact  that  lines  were  run  over  into  section  thirty- 
six  before  the  official  plat  was  filed  does  not  entitle  them  to  the  land  as 
a  townsite  when  the  land  was  not  settled  upon.  Burying  the  dead 
there  tends  to  disprove  the  claim  that  it  was  a  part  of  the  occupied  por- 
tion of  the  city  The  parcel  in  section  thirty-six  is  quite  a  distance  from 
the  depot  of  the  railroad,  and  was  evidently  an  unoccupied,  quiet  place 
when  used  as  a  burial  ground,  and  when  the  original  application  for  a 
patent  for  a  townsite  was  made. 

I  have  examined  the  authorities  cited  by  counsel,  and  I  find  in  each 
case  that  the  townsite  was  on  surveyed  lands  and  conformed  to  the  gov- 
ernment lines,  and  the  general  proposition  is  maintained,  that  the  res- 
idents of  a  townsite  need  not  reside  upon  each  quarter-quarter  section 
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of  the  tract  included  in  the  site  any  more  than  an  entryman  need  live 
on  each  quarter- quarter  of  his  tract. 

In  the  case  of  Slosser  v.  Price  and  Salt  Lake  City  (I  0.  L.  L.,  586), 
cited  by  counsel  it  was  said  by  the  Assistant  Attorney  General  and 
approved  by  the  Secretary  that  '^  under  the  act  of  1867,  the  selection 
need  not,  in  my  opinion,  be  accompanied  by  actual  occupation  of  the 
entire  surveyed  site."  But  part  of  the  tract  in  this  case  was  occupied, 
and  Slosser  went  into  a  house  already  built  upon  the  land  he  afterwards 
sought  to  enter.  He  built  a  brewery  and  opened  a  saloon,  used  it  as  a 
place  of  trade,  and  it  was  held  he  could  not  make  an  entry  for  the  tract 
as  agricultural  land. 

In  the  townslte  of  Milton  v.  Ganns  et  at.  (11  0.  L.  O.,  318)  the  survey 
covered  the  NE^  of  Sec.  15,  and  it  had  been  laid  off  in  blocks  and  lots 
and  a  house  was  erected  on  a  block  in  the  3^  of  the  said  quarter  sec- 
tion, Ganns  sought  to  make  a  homestead  entry  for  the  S^  and  NW^ 
of  the  quarter  section  so  laid  out  as  a  townsite.  It  was  said  because 
the  population  and  principal  improvements  are  upon  other  tracts  than 
those  last  described  does  not  render  the  land  subject  to  entry  for  the 
entire  tracts  selected  need  not  be  populated  and  improved. 

In  Townsite  of  Concordia  v.  Linney,  (3  0.  L.  O.,  50),  the  lands  had 
been  surveyed,  and  some  of  the  quarter  quarters  were  unoccupied,  but 
the  jail,  court  house  square,  school-house  and  cemetery  were  located 
upon  the  tract  ^<  homesteaded"  and  streets  were  laid  out,  graded  etc., 
and  it  was  held  that  the  fact  that  people  did  not  have  residences  upon 
each  quarter-quarter  section  of  fractional  legal  subdivision,  did  not 
affect  their  rights. 

But  these  cases  are  very  different  from  the  case  at  bar.  Lands 
included  within  the  limits  of  any  incorporated  town  or  selected  as  the 
site  of  a  city  or  town,  are  not  subject  to  pre-emption.  In  the  case  at 
bar  the  land  is  excepted  from  entry,  because  it  is  school  land  and  there 
never  was  any  settlement  on  this  tract  or  any  part  of  it  until  after  the 
government  survey. 

Counsel  say  that,  ''In  Frazer  v.  Ringgold  (3  L.  D.,  69),  it  is  said,  <'It 
is  held  in  general  that  claims  under  townsite  laws  are  pre-emptions." 
I  accept  this  as  correct. 

By  the  act  of  Congress  March  3,  1877,  (19  Stat.,  392),  it  is  provided 
that  where  a  town  has  made  entry  for  less  than  the  maximum  quantity 
of  land  which  it  is  entitled  to  enter  it  may 

make  sach  additional  entry,  or  entries  of  oontiguoos  tracts,  whioh  may  be  oooopied 
for  townsite  purposes  as  when  added  to  the  entry  or  entries  theretofore  made  will 
not  exceed  ....  the  area  to  whioh  the  town  may  be  entitled  at  date  of  the 
additional  entry  by  virtue  of  its  population  as  prescribed. 

This  act  applies  to  towns  and  cities  the  policy  theretofore  adopted 
and  applied  to  adjoining  farm  homesteads,  (Bev.  Stats.,  2289),  in  which 
an  occupant  of  land  where  the  person  has  ''filed  a  preemption  claim," 
etc.,  for  less  than  one  hundred  and  sixty  acres  be  may  make  an  addi- 
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tional  entry  that  will,  with  the  land  occapied,  aggregate  one  hundred 
and  sixty  acres.  The  land  most  be  contigaons  and  "  unappropriated 
lands." 

It  is  quite  certain  that  the  words  '^  which  may  be  occupied  for  town- 
site  purposes"  were  not  intended  to  allow  an  additional  entry,  in  viola- 
tion of  the  inhibition  as  to  entries  or  filings  on  school  lands. 

This  application  is  for.  an  additional  cash  entry,  to  the  townsite  of 
Cheyenne,  and  it  was  made  in  June  1889,  long  after  the  filing  of  the 
township  plat,  and  it  asks  to  take  for  the  people  of  the  city  of  Chey- 
enne lands  which  no  citizen  could  take  as  additional  farm  lands  or  as  a 
homestead. 

I  very  much  doubt  the  authority  of  the  Department  to  exercise  juris- 
diction over  the  land,  to  sell  it  to  the  people  of  Cheyenne.  The 
territorial  act  reserved  it  and  the  act  creating  the  State,  as  I  have  said^ 
conveyed  it  to  the  State,  it  was  not  occupied  when  so  set  apart,  nor 
was  it  surveyed  for  a  townsite  except  by  the  railroad  company. 

By  section  2389  Bev,  Stats.,  it  is  provided,  as  to  locating  townsites. 

If  upon  uDsarveyed  lands  the  entry  shaU  in  its  exterior  limits  be  made  in  conform- 
ity to  the  local  sabdiyisions  of  the  public  lands  authorized  by  lavr. 

This  can  only  mean  that  the  exterior  limits  shall  be  run  north  and 
south  and  east  and  west,  as  public  lands  are  authorized  to  be  surveyed, 
and  by  section  2383  Bev.  Stats.,  it  is  provided  that 

it  may  be  lawful  after  the  extension  thereto  of  the  public  surveys,  to  adjust  the 
extension  limits  of  the  premises  accordi  ng  to  these  lines  where  it  can  be  done  with- 
out interference  with  rights  which  may  have  vested  by  sale. 

In  the  case  at  bar  the  lines  traversed  the  government  lines  at  an 
angle  of  twenty  six  degrees  and  twenty-eight  minutes  west  of  north 
as  has  been  stated,  and  by  the  application  for  the  original  townsite, 
patented  in  1875,  the  exterior  lines  were  made  to  conform,  as  nearly  as 
practicable,  to  the  government  lines  and  in  so  doing  all  of  section  thirty- 
six  was  omitted,  no  lot  had  been  sold  therein,  and  there  was  therefore 
no  vested  rights,  in  any  person,  to  any  lot,  block  or  parcel  lying  in  this 
section.  I  do  not,  therefore,  find  that  the  inhabitants  of  Cheyenne 
have  any  right  to  make  additional  cash  entry  for  said  tract  sought  to 
be  appropriated  and  having  fully  considered  the  entire  case  I  do  not 
find  any  reason  for  disturbing  your  decision,  which  affirmed  that  of  the 
local  officers.  The  application  will  therefore  be  dismissed,  and  your 
decision  affirmed* 
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CONFIRMATION  OF  ENTRT-SECTION  7,  ACT  OF  MARCH  8,  1891. 

Jennie  Bouth. 

An  order  of  the  General  Land  Office  holding  an  entry  for  cancellation  prior  to  tho 
expiration  of  two  years  from  the  issnanoo  of  final  certificate,  defeats  the  confir- 
mation of  said  entry  under  the  proviso  to  section  7,  act  of  March  3, 1891. 

Secretary  Noble  to  the  Oommisaionrr  of  the  General  Land  Office,  Septenh 

her  24, 1891. 

On  April  16, 1882,  Jennie  Fine  filed  a  pre-emption  declaratory  state- 
ment for  the  N^.  NW^.  and  NJ.  NE|  of  Sec.  18,  T.  9.  N.,  B.  45  E., 
Walla  Walla,  Washington.  On  Febraary  14,  1885,  she  made  out  an 
application  before  the  probate  judge  of  the  county  in  which  the  tract 
is  situated,  to  change  her  filing  and  enter  the  tract  under  the  home- 
stead law. 

Said  application  was  transmitted  by  mail  to  the  register  and  receiver 
the  same  day  \  it  is  stated,  however,  by  the  register  of  the  land  office 
at  Walla  Walla  in  a  letter  dated  December  6,  1889,  that  in  good 
weather  mail  from  Asotin,  Washington,  the  point  from  which  this 
application  was  mailed,  generally  arrives  at  Walla  Walla,  within  four 
days  from  the  time  mailed. 

He  also  states  that  this  application  was  not  received  at  the  local  land 
office  until  after  the  20th  of  February  1885. 

Applicant  was  married  on  the  15th  day  of  February  1885,  the  next 
day  after  mailing  her  application.  Said  application  was  imperfect,  and 
had  to  be  returned  for  correction,  so  that  it  was  not  finally  admitted 
until  June  16,  1885. 

On  February  25, 18S8,  she  submitted  final  proof  on  her  entry,  which 
was  approved  by  the  local  land  officers  and  on  March  8,  1888,  a  final 
certificate  was  issued  to  her  in  her  present  name  of  Jennie  Eonth. 

On  August  20, 1889,  the  record  having  been  transmitted  to  your  office 
in  due  course  of  business,  upon  examination  her  entry  was  suspended, 
and  on  December  23, 1889,  said  entry  was  held  for  cancellation  by  your 
office  for  the  reason  that  on  February  15, 1885,  the  entry  woman  became 
the  wife  of  E.  L.  Bouth,  and  thereby  ceased  to  be  a  legally  qualified 
homesteader,  and  that  the  entry  in  question  was  not  perfected  until 
after  she  became  a  married  woman. 

She  appealed  from  this  ruling  of  your  office  to  this  Department,  and 
said  appeal  was  pending  here  at  the  date  of  the  passage  of  the  act  of 
March  3, 1891.    (26  Stat,  1095). 

She  has  now  filed  a  motion  to  have  the  case  disposed  of  under  the 
provisions  of  the  7th  section  of  the  act  above  cited. 

The  record  shows  that  the  final  certificate  in  question  was  issued  on 
March  8, 1888.  The  entry  was  held  for  cancellation  by  your  office  on 
December  23, 1889,  two  years  had  not  therefore  elapsed  after  the  issu- 
ance of  the  final  certificate  before  the  entry  was  held  for  caucellation. 
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The  order  holding  it  for  caDcellation  was  the  initiation  of  proceedings 
against  said  entry,  and  having  been  initiated  before  two  years  had 
elapsed  after  the  date  of  the  issaanoe  of  the  final  certificate,  will  pre- 
vent its  confirmation  nnder  the  proviso  to  section  7,  of  the  act  cited. 
See  letter  of  instmctions  of  July  1,  189  L  (13  L.  D.  1). 
Said  motion  is  accordingly  dismissed. 


SOLDIERS^  ADDITIONAL  HOMESTEAD-AFFIDATIT  OF  CONTEST. 

MoSES  ET  AL.  V.  FlOK  ET  AL. 

A  soldier's  additional  homestead  entry  is  not  anthorised,  where  the  original  entry  is 
made  subsequent  to  the  adoption  of  the  Revised  8 tat n tea. 

A  soldier's  additional  entry,  illegal  for  want  of  proper  basis,  may  not  be  perfected 
through  a  re-entry  under  section  6,  act  of  March  2, 1869,  where  application  for 
such  relief  is  not  made  until  after  the  initiation  of  a  contest  against  said  entry, 
charging  such  illegality. 

A  letter  from  the  receiver  of  a  local  ofBce  attached  to  an  affidavit  of  contest,  in  sup- 
port of  the  charge  contained  therein,  may  be  accepted  as  due  corroboraMun  un- 
der rule  3  of  practice,  where  the  charge  against  the  entry  involves  a  matter  of 
record  within  the  official  knowledge  of  said  officer. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Septem^ 

ber  24, 1891. 

I  liave  considered  the  appeals  by  W.  E.  Moses  and  Dorliska  P. 
Mitchell  from  your  office  decision  of  February  20, 1890,  holding  for 
cancellation  soldier's  additional  homestead  entry  No.  2248,  final  certifi- 
cate No.  6599,  by  William  P.  Fick,  made  October  27, 1888,  covering 
the  S}  NE^  Sec.  11,  T.  20  S.,  B.  65  W.  of  the  6th  principal  meridian, 
Pueblo  land  district,  Colorado,  and  awarding  the  preference  right  of 
entry  to  H.  E.  Pack,  upon  the  cancellation  of  said  entry. 

The  entry  under  consideration  is  based  upon  original  homestead 
entry  No.  16,508,  made  August  12, 1874,  for  the  W4  NWJ  Sec.  26,  T. 
20  N.,  E.  4  E.,  Salina  land  district,  Kansas,  upon  which  final  certificate 
No.  5486  issued  July  26, 1880,  and  patent  issued  thereon  December  10, 
1880. 

On  May  4,  1889,  W.  E.  Moses  filed  an  affidavit  of  contest  against 
Pick's  additional  entry,  alleging  that  the  entry  is  illegal,  because  the 
original  entry  upon  which  it  is  based  was  made  subsequent  to  June  28, 
1874.  This  affidavit  was  not  corroborated,  but  was  accompanied  by  a 
letter  from  the  receiver  of  the  Salina  office,  containing  a  statement 
from  the  records  of  that  office  as  to  the  date  of  the  original  entry  by 
Fick. 

On  the  15th  of  the  same  month,  Herbert  E.  Pack  filed  an  affidavit 
of  contest  against  said  entry,  alleging  the  same  ground  of  invalidity 
in  the  entry,  and  further,  that  the  entryman  has  wholly  abandoned 
the  land.    Five  days  later  he  filed  an  affidavit  attacking  the  contest 
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by  Moses,  on  the  ground  that  there  ^as  no  corroborating  witness  to 
the  affidavit  of  contest,  and  that  the  same  is  brought  in  bad  faith  and 
for  a  specnlative  purpose.  Moses  thereupon  made  affidavit  alleging 
that  the  contest  was  brought  solely  in  his  own  interests,  and  that  he 
had  been  advised  by  the  local  land  office  at  Pueblo  that  corroboration 
of  said  affidavit  by  one  or  more  witnesses  was  not  necessary,  they 
deemiug  the  letter  from  the  Saliua  office  as  abundant  corroboratiou, 
the  facts  charged  being  matters  of  record  in  your  office. 

These  applications  to  contest  were  forwarded  by  the  local  officers  to 
your  office  for  consideration  (certificate  having  issued  upon  theentry) 
with  separate  letters  of  the  same  date,  viz :  July  16, 1889. 

You  find  that  the  charge  of  invalidity  in  Fick's  entry  is  sustained 
by  the  records  of  your  office,  and  for  this  reason  deem  it  unnecessary 
to  order  a  hearing,  and  thereupon  hold  his  entry  for  cancellation;  but 
<^  in  view  of  the  plain  requirement  of  Rule  3  of  practice,  which  has  the 
force  of  a  statute,"  you  reject  the  application  to  contest,  filed  by  Moses, 
and  hold  that,  upon  the  cancellation  of  the  entry,  the  preference  right 
of  entry  should  be  accorded  Pack. 

That  the  additional  entry  by  Fick  was  illegal  appears  to  be  conceded. 
Fick  did  not  appeal;  but  Dorliska  P.  Mitchell,  who  claims  under  trans- 
fer from  Fick,  dated  October  27, 1888,  filed  an  appeal  out  of  time  under 
the  notice  to  Fick,  urging  that  claimant  should  be  permitted  to  perfect 
his  additional  entry  under  the  provisions  of  the  act  of  Congress 
approved  March  2,  1889  (25  Stat.,  854),  by  actual  residence,  if  need  be. 
The  deed,  or  a  copy  thereof,  under  which  the  party  claims,  is  not  filed, 
but,  accepting  the  appeal  as  regular,  no  objection  having  been  filed 
thereto,  I  must  sustain  your  decision,  and  direct  the  cancellation  of  the 
entry. 

It  is  true  that  under  section  6  of  said  act  of  March  2, 1889,  Fick  is 
entitled  to  make  an  additional  entry,  with  the  condition  of  residence 
and  cultivation  of  the  land  embraced  in  the  additional  entry,  to  be 
made  and  proved  as  in  ordinary  homestead  entries. 

It  must  be  remembered,  however,  that  the  entry  under  oonsidera* 
tion,  being  a  soldier's  additional  homestead  entry,  was  made  without 
residence  or  improvement,  and  if  entry  were  permitted  under  said  act 
it  would  be  in  the  nature  of  an  original  entry  requiring  full  compliance 
with  tbe  homestead  laws.  There  is  nothing  in  the  act  of  1889  giving 
validity  to  an  illegal  entry,  nor  was  there  an  application  pending  by 
Fick  to  re-enter  the  land  under  that  act,  at  the  date  of  the  filing  of  the 
applications  by  Moses  and  Pack  to  contest  the  entry,  and,  as  neither 
Fick  nor  the  transferee  are  alleged  to  have  improvements  on  the  land, 
I  am  unable  to  determine  upon  what  grounds  the  claims  of  the  trans- 
feree under  that  act  are  based. 

Having  determined  that  Fick's  entry  must  be  canceled,  I  will  pro- 
ceed to  consider  the  respective  rigbts  of  Moses  and  Pack  under  their 
application  to  contest. 
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The  application  by  Moses  wa^  first  in  time,  bat  lie  was  deprived  of 
this  advantage,  npon  the  groand  that  his  affidavit  was  not  corrobo- 
rated as  reqnired  by  Bule  3,  of  practice.  The  object  of  a  contest  is  to 
clear  the  record  of  an  abandoned  or  illegal  entry  and  restore  the  land 
to  the  government.  To  secare  an  assurance  of  good  faith  on  the  part 
of  the  contestant,  a  rnle,  reqniring  his  allegations  on  which  the  con- 
test is  based  to  be  corroborated  by  the  affidavits  of  other  persons  prior 
to  the  issuance  of  the  notice  of  contest  has  been  very  properly  pre- 
scribed by  the  Department.    Hoaston  v,  Ooyle  (2  L.  D.,  58). 

In  the  present  case,  instead  of  the  affidavits  of  others  to  corroborate 
the  allegations  contained  in  the  affidavit  of  contest,  a  letter  from  the 
receiver  of  the  Salina  office,  where  the  original  entry  was  made,  was 
filed  to  substantiate  the  charge. 

It  would  seem  that  tiiis  fully  serves  the  purpose  of  the  rule  and  is 
superior  to  the  affidavit  of  an  individual  not  having  charge  of  the  rec- 
ords, for  his  affidavit  must  rest  upon  inform.ition  and  belief;  further, 
you  found  that  the  charge  of  invalidity  in  the  entry  is  sustained  by  the 
records  of  your  office,  and  therefore  deemed  it  unnecessary  to  issue  no- 
tice of  contest.  I  must,  therefore,  overrule  your  objection  to  the  affi- 
davit filed  by  Moses. 

It  will  be  remembered  that  Pack  filed  an  affidavit  supplemental  to 
his  affidavit  of  contest,  and  therein  he  alleges  that  the  contest  by 
Moses  was  brought  in  bad  faith  and  for  a  speculative  purpose.  The 
charge  therein  contained  would  seem  to  warrant  a  hearing^  and  the 
papers  in  the  case  are  herewith  returned  for  that  purpose. 

Your  decision  is  accordingly  modified. 


PBE-EMPnOK  ENTRY— CONPUCTING  SETTLEMENT  BIGHTS. 

l^ELSON  V.  HOBNE. 

Id  case  of  conflioting  settlements  on  nnsarveyed  land,  with  definite  boandaries  fixing 
the  possessory  right  of  each,  either  party  may  enter  the  entire  tract  in  dispute 
on  tendering  to  the  other  a  written  agreement  to  convey  to  him  the  part  covered 
by  his  possessory  right. 

If  both  parties  fail  to  make  entry  on  these  conditions  Joint  entry  may  be  made  under 
the  provisions  of  section  2274  B.  S. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OfflcCj  September  25, 1691. 

I  have  considered  tlie  case  of  Charles  J.  Kelson  v.  James  A.  Home, 
on  appeal  by  the  former  ftx)m  your  decision  of  April  24, 1890,  holding 
for  cancellation  his  pre-emption  filing  for  the  SE  J  of  NW.  J  of  Sec. 
16,  T.  166  N.,  R.  (}5  W.,  Devils  Lake,  North  Dakota,  laud  district. 

Your  decision  states  the  record  and  testimony  fairly  and  substan- 
tially, but,  I  think  in  view  of  the  good  faith  of  the  parties  and  the 
equities  in  the  case,  that  it  should  be  disposed  of  diifereutly. 
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These  parties  went  upon  this  section  of  land  prior  to  survey,  and  mn- 
tnally  laid  it  off  by  a  process  of  their  own  by  what  they  call  '^  sqaatters 
lines,"  into  what  they  thought  would  be  quarter  sections.  They  jointly 
hired  a  man  to  plow  some  furrows  to  mark  the  lines,  and  they 
<< staked"  the  corners  and  broke  sod  for  a  building  to  be  erected  on 
each  tract  so  laid  out  and  marked,  and  they  jointly  hired  a  man  to  put 
up  a  sod  structure  for  each,  and  then  returned  to  their  homes  for  their 
families.  Each  in  good  faith  brought  his  family  and  established  resi- 
dence on  the  tract  claimed  by  him.  A  <^ squatter"  line  running,  as 
they  supposed,  east  and  west  separated  their  improvements.  This  line, 
however,  bore  about  tWi  Ive  degrees  north  of  east.  When  the  govern- 
ment survey  was  made,  it  was  ascertained  that  the  SE.  ^  of  N  W.  ^  of 
the  section  lay  on  both  sides  of  this  **  squatter  line."  The  "forty" 
was  thus  divided  so  as  to  throw  about  seven  and  a  half  acres  of  it  north 
of  the  line.  This  parcel  contained  the  house  and  some  other  improve- 
ments of  Nelson,  while  the  thirty-two  and  a  half  acres  south  of  the 
line  contained  the  house  and  other  improvements  of  Home.  They  had 
broken  and  cultivated  this  entire  tract  in  connection  with  the  adjoin- 
ing  tracts  not  in  controversy,  and  until  the  government  survey,  each 
supposed  he  was  improving  his  own  premises,  but  by  this  survey  they 
both  resided  on  the  same  tract.  As  soon  as  the  official  plat  was  filed 
in  the  local  office,  to  wit,  March  22, 1884,  they  each  filed  for  this  tract. 
It  appears  by  the  numbers  of  the  filings  that  Nelson  was  first  in  order 
of  time,  but  both  bear  the  same  date.  Nelson  claimed  in  his  protest 
priority  of  settlement,  but  the  settlements  are  simultaneous. 

The  local  officers  decided  that  they  could  make  joint  entry.  This 
you  held  to  be  error,  and  canceled  Nelson's  filing. 

A  joint  entry  would  make  them  tenants  in  common,  owning  equal 
undivided  moieties.  This  would  be  inequitable.  Again  Nelson  had 
not  offered  final  proof,  and  joint  entry  can  only  be  made  when  each 
has  offered  final  proof.    See  Coleman  v.  Wiufield  (6  L.  D.,  82G). 

In  the  case  at  bar,  there  appears  to  have  been  a  partition  line  between 
the  lands  claimed  by  the  respective  parties.  It  is  claimed  that  this  line 
crosses  the  tract  from  a  point  fifty-seven  rods  north  of  the  southeast 
corner  to  a  point  seventy-four  rods  north  of  the  southwest  corner. 
Exactly  where  the  line  lies  is  a  matter  to  be  determined,  if  it  has  not 
been  done.  It  is  not  for  the  Department  to  fix  it  at  any  given  point; 
but  following  the  case  above  cited,  if  Nelson  submits  final  proof  show- 
ing compliance  with  the  pre-emption  laws  and  regulations  within  ninety 
days  from  notice  of  this  decision,  Home  will  be  permitted  to  make 
entry  for  the  entire  tract  (SE.  ^,  NW.  i)  upon  the  condition  that  he 
tenders  to  Nelson  an  agreement  in  writing  to  convey  to  him  that  part 
of  the  tract  occupied  by  him,  lying  north  of  the  said  ^<  squatter  line," 
oontaining  seven  and  a  half  acres  more  or  less.  If  Nelson  reftises  or 
neglects  to  offer  final  proof,  as  indicated,  his  declaratory  statement  for 
the  tract  in  controversy  will  be  canceled,  and  his  protest  dismissed. 
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If  he  shall  make  final  proof,  and  Home  refiises  to  make  the  agreement 
indicated,  then  Kelson  by  giving  like  bond  to  deed  to  Home  the  land 
occupied  by  him  lying  soath  of  said  line,  he  (Nelson)  will  be  allowed  to 
make  entry  for  the  tract,  and  following  the  mling  in  Lord  v,  Perrin 
(8  L.  D.,536)  if  both  parties  fail  to  make  entry  upon  tiiese  conditions, 
then  they  will  be  allowed  to  make  joint  entry  in  accordance  with 
section  2274,  Bevised  Statutes.  Your  decision  is  modified  accord- 
ingly. 

TIMBER  CUXTURB  CONTEST-SPECIFIC  CHARGE. 

Jenks  V.  Habtwell's  Heirs. 

In  a  timber  caltnre  contest  the  defendant  has  the  ri^^ht  to  insist  on  a  specific  state- 
ment of  the  gronnds  of  contest,  and  a  retrial  will  be  ordered  where  both  charge 
and  notice  are  indefinite,  and  due  exception  is  taken  thereto. 

First  Assistant  Secretary  Okandler  to  the  Oommissioner  of  the  General 

Land  Office,  September  25,  1891. 

I  have  considered  the  case  of  George  E.  Jenks  v.  Heirs  of  Helen  E. 
Hartwell,  deceased,  apon  the  appeal  of  Peter  A.  Hartwell  from  yoar 
decision  holding  for  cancellation  the  timber  caltnre  entry  made  by  the 
said  Helen  E.  Hartwell  for  the  SW.  i  of  Sec.  5,  T.  101,  B.  61,  Mitchell 
land  district,  South  Dakota. 

Helen  E.  Hartwell  made  timber  caltnre  entry  for  the  land  in  qnestion 
on  the  16th  of  May,  1879.  On  the  23d  of  March,  1886,  Jenks  filed  affi- 
davit of  contest,  alleging  that 

The  heirs  of  said  Helen  £.  Hartwell  have  failed  to  onltivate  and  keep  in  a  grow- 
ing condition  ten  acres  of  trees,  seeds,  or  cuttings  on  the  land  described,  and  at 
present  there  is  not  to  exceed  one  thousand  trees,  seeds^  or  cuttings  on  said  tract. 

Notice  of  contest  was  personally  served  on  Peter  A.  Hartwell,  and 
on  the  day  fixed  for  the  hearing  he  appeared  in  person  and  by  attorney, 
the  latter  appearing  specially  for  the  purpose  of  moving  that  the  con- 
test be  dismissed  on  the  ground  that  the  affidavit  and  notice  did  not 
set  forth  a  cause  of  action  against  the  entry,  in  that  it  did  not  specific- 
ally allege  the  year  or  yeara  in  which  the  pretended  failures  occurred, 
nor  did  it  specify  what  those  failures  were.  This  motion  was  over- 
ruled, the  defendant  excepted,  and  the  trial  took  place. 

After  considering  the  case,  the  register  and  receiver  reached  the 
conclusion  that  they  made  a  wrong  decision  when  they  overruled  the 
defendant's  motion  to  dismiss  the  contest,  and  inasmuch  as  the  defend- 
ant had  not  alleged  nor  proved  the  death  of  Helen  E.  Hartwell,  or 
that  Peter  A.  Hartwell  was  a  relative  or  heir  of  the  said  Helen,  that 
the  affidavit  and  proof  were  both  defective.  In  their  decision  bearing 
date,  September  30, 1886,  they  conclude  by  saying  : 

The  proceedings  are  set  aside,  and  the  contestant  given  thirty  days  in  which  to 
amend  his  affidavit  in  conformity  to  this  order.  On  failure  thereof  his  contest  will 
be  dismissed. 

2566— VOL  13 22 
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Jeiika  appealed  from  this  decisioD,  and  the  register  and  receiver  were 
directed  by  your  office  to  render  a  decision  in  the  case  upon  the  merits. 
In  accordance  with  that  direction,  they  foand  the  entryman  in  detlaalty 
an<l  recommended  the  entry  for  cancellation,  which  judgment  was 
affirmed  by  yon  on  the  30(h  of  January,  1890.  iin  appeal  from  your 
conclusions  brings  the  case  to  this  Department. 

The  first  ground  of  error  alleged  by  the  appellant  in  his  notice  of  ap- 
peal is  that  yon  erred  in  overruling  his  motion  to  dismiss  said  contest, 
on  the  ground  that  the  charges  in  the  affidavit  of  contest  were  not  suf- 
ficiently specific  and  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  He  also  alleges  that  you  erred  in  not  sustaining  that  motion, 
and  in  overruling  the  decision  of  the  register  and  receiver  in  which 
they  sustained  it,  and  in  holding  the  entry  for  cancellation.  There  are 
nine  grounds  of  error  alleged,  but  those  stated  are  sufficient  for  a 
proper  consideration  and  decision  of  the  case. 

In  contesting  the  claim  of  a  deceased  entryman  due  diligence  should 
be  exercised  to  ascertain  the  names  and  last  known  addresses  of  the 
heirs  or  legal  representatives  of  the  decedent,  and  if  ascertained,  the 
notice  should  be  to  them  by  name,  and  served  personally  if  possible. 
Bone  V.  Dickerson's  heirs  (8  L.  D.,  452).  In  the  case  at  bar,  it  does  not 
appear  that  any  diligence  at  all  was  exercised  to  ascertain  the  names  of 
the  heirs  of  Helen  E.  Hartwell,  and  certainly  the  notice  was  not  ad- 
dressed to  them  by  name,  but  it  simply  alleged  that  ^^  the  heirs  of  Helen 
E.  Hartwell  have  failed  to  cultivate,"  etc.,  and  the  notice  was  served 
upon  Peter  A.  Hartwell,  the  plaintiff  neither  alleging  nor  proving 
that  Helen  was  dead,  and  that  Peter  was  her  heir.  The  notice  certainly 
did  not  conform  to  the  requirements  of  law,  as  stated  in  the  decision 
cited*. 

In  his  motion  to  dismiss,  the  defendant  asked  that  the  plaintiff  be 
required  to  specify  the  particular  year  or  years  in  which  defendant  has 
failed  to  cultivate  and  keep  in  a  growing  condition  ten  acres  of  trees, 
seeds  or  cuttings.  In  the  case  of  Miller  v.  Kuuttson  (10  L.  D.,  593)  it 
was  held  that  a  notice  that  does  noc  set  forth  the  grounds  of  contest  is 
defective,  and  does  not  warrant  proceedings  thereunder.  In  the  case 
at  bar,  the  notice  is  but  little  more  than  a  general  allegation  that  the 
entryman  has  failed  to  comply  with  the  requirements  of  the  timber 
culture  law.  I  think  the  defendant  had  a  ri^ht  to  ask  that  the  grounds 
of  the  contest  should  be  specifically  set  forth  by  the  plaintiff,  and  that 
the  register  and  receiver  were  correct  in  their  conclusion,  when,  in 
their  decision  of  September  30, 1886,  they  said:  ^'  The  heirs  at  law  are 
entitled  to  a  specific  statement  as  to  the  years  wherein  the  default 
occurred.'^  If  the  plaintiff  had  been  required  to  make  specific  charges 
of  failure,  and  had  failed  to  establish  those  charges  by  his  evidence,  he 
would  not  have  been  allowed  to  succeed,  although  the  evidence  might 
have  disclosed  defaults  not  specifically  charged.  Piatt  v.  Yachon  (7  L. 
D.,  408).    The  doctrine  of  that  case  is  that  a  plaintiff  will  be  required 


DECISIONS  BELATINO  TO   THE   PUBLIC   LANDS.  339 

to  make  specific  charges  of  defaalt,  and  to  prove  the  defaults  as  charged, 
and  in  case  of  his  failure  to  do  so  the  issue  is  between  the  en  try  man 
and  the  government. 

1  think  the  decision  of  the  register  and  the  receiver,  of  September  30, 
1886,  (which  you  refer  to  as  of  October  1,  of  that  year)  was  correct,  and 
that  you  erred  in  overruling  the  same.  The  decision  of  your  office, 
holding  the  entry  for  cancellation,  is  therefore  reversed,  and  the  case 
will  be  returned  to  the  local  officers,  with  instructions  to  allow  the  con- 
testant, within  thirty  days  after  notice  thereof,  to  amend  his  contest 
affidavit  in  conformity  with  their  order  of  September  30, 1886,  and  pro- 
ceed with  his  contest,  the  appellant  being  duly  notified  of  the  proceed- 
ings. In  case  of  failure  to  comply  with  the  judgment  of  the  register 
and  receiver,  of  the  date  last  stated,  his  contest  will  be  dismissed,  as 
therein  directed. 


TIMBEB  CnUTXTBE  ENTRT— BXTENSION  OF  TIME. 

MOBBIS  GOLLAB. 

The  timber  onltuie  aet  does  not  oontemplate  au  extension  of  the  statutory  period 
within  which  final  proof  is  required ;  bnt  proof  submitted  after  the  expiration 
of  said  period,  either  under  the  act  of  ld78,  or  the  commutation  clause  of  section 
1,  act  of  March  3,  1891,  will  receive  due  consideration. 

First  AssUtimt  Secretary  Chandler  to  the  Oemmissioner  of  the  General 

Land  Office^  September  25, 1891. 

I  have  before  me  the  appeal  of  Morris  Collar,  from  yonr  decision  sus- 
taining the  action  of  the  local  officers  in  refusing  to  grant  him  an  ex- 
tension of  time  on  his  timber  culture  entry  on  lots  1  and  2  and  SE.  ^, 
NB.  i.  Sec.  2,  T.  26  S.,  E.  26  W.,  Garden  City,  Kansas,  land  district. 

The  applicant  made  his  timber  culture  entry  June  6, 1877.  His  appli- 
cation was  made  to  the  local  officers  for  extension  of  time,  and  rejected 
by  them  June  3, 1890 — three  days  before  the  expiration  of  the  thirteen 
years  which  he  was  allowed  by  law,  within  which  to  make  final  proof. 
The  reason  given  by  the  local  officers  was  substantially  that  there  was 
no  time  within  the  life-time  of  the  entry  within  which  to  grant  an  ex- 
tension. From  this  he  appealed,  and  your  office  sustained  said  ruling, 
and  having  reviewed  the  evidence  offered  in  support  of  the  application 
you  say,  ^'should  Collar's  entry  be  contested  while  he  is  endeavoring 
to  show  the  cultivation  required,  the  facts  in  the  case  will  be  cousid- 
ered,  or  when  final  proof  shall  have  been  received  here  it  will  be  sub- 
mitted to  the  board  of  equitable  adjudication  "  etc.  From  this  ruling 
he  appealed. 

I  do  not  find  any  decision  of  the  Department  directly  in  point  upon 
a  timber  culture  entry,  but  there  are  several  on  homestead  extensions. 
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In  John  O.  Moanger  {ex  parte)  (9  L.  D.,  291)  it  was  said : 

The  Department  has  no  power  to  extend  the  time  within  which  a  homestead  en- 
tryman  is  required  by  statute  to  make  proof  showing  compliance  with  the  law  under 
his  entry. 

In  case  of  Edward  Fnllmer  (8  L.  D.,  614)  it  was  said 

Inasmnch  as  there  is  no  adverse  claim  and  as  bad  faith  is  not  established,  I  will 
not  cancel  the  entry  for  the  sole  reason  that  the  entryman  has  failed  to  make  final 
proof  within  the  statutory  period, 

and  it  was  said  when  satisfactory  proof  is  offered  it  will  be  referred  to 
the  board  of  equitable  adjudication. 

It  appears,  therefore,  that  your  decision  granted  to  the  entryman  all 
you  could  grant  him  under  the  practice,  and  if  he  delays  his  final  proof 
he  does  so  at  his  peril. 

By  the  act  of  Congress,  June  14, 1878,  (20  Stat,  113)  known  as  <*The 
timber  culture  act,"  an  extension  was  provided  for  in  certain  cases,  as 
unusual  drouth,  grasshoppers,  etc.,  but  it  says  <Hhe  time  for  planting 
such  trees,  seeds,  or  cuttings,  shall  be  extended  one  year  for  every  year 
that  they  (the  trees)  are  so  destroyed,"  but  it  was  provided  that  a 
corroborated  affidavit  should  be  filed  setting  forth  the  fact  of  such  de- 
struction. 

In  the  case  at  bar,  the  entryman  complains  of  a  season  t>f  unusual 
drouth,  and  two  hail  storms  within  the  several  years  covered  by  his 
entry.  He  did  not  apply  when  the  drouth  came,  nor  wlien  the  hail 
storms  came,  but  waited  until  the  very  close  of  the  time  within  which 
final  proof  should  be  offered,  and  then  aggregated  the  several  calami- 
ties that  had  befallen  him,  and  asks  an  extension  of  the  time  within 
which  he  should  make  final  proof. 

The  statute  did  not  contemplate  an  extension  beyond  the  life- time  of 
the  entry,  for  immediately  following  the  provision  for  extension  of  the 
planting  time,  it  is  provided  that  final  certificate  shall  not  be  given  until 
after  the  expiration  of  eight  years,  then,  or  at  any  time  within  five  years 
thereafter^  upon  making  final  proof  as  specified  in  the  act,  patent  shall 
issue.  Like  the  homestead  law  there  is  no  provision  for  extending  the 
time  beyond  five  years  alter  the  eight  years  provided  for.  There  is 
nothing,  however,  to  prevent  the  consideration  of  final  proof  submitted 
after  the  expiration  of  tbe  statutory  period,  whether  such  proof  be  made 
under  the  provisions  of  said  act  of  June  14, 1878  (20  Stat.,  113)  or  under 
the  commutation  clause  of  section  one  of  the  act  of  March  3, 1891  {26 
Stat.,  1095.)  For  the  reasons  herein  set  forth,  the  decision  denying  the 
application  for  an  extension  of  the  time  for  making  final  proof  is  affirmed. 
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SWAMP    LAND-BES    JUDICATA-CHARACTEB    OP    LAND. 

TONNINGSBN  t7.  THB  STATB  OP  OBBOON. 

A  dedBion  of  the  local  office  adverse  to  the  claim  of  the  State  under  the  swamp  grant 
IB  not  final,  thoagh  not  appealed  from^as  it  is  the  daty  of  the  Commissioner  of 
the  Qeneral  Land  Office  to  examine  the  eWdence  taken  at  the  hearing  and  ren- 
der decision  thereon. 

In  asserting  a  claim  under  the  swamp  grant,  the  harden  of  proof  is  upon  the  State 
where  the  field  notes  do  not  show  the  land  to  he  of  the  character  granted. 

Valley  land  that  is  sahject  to  annual  overflow  to  such  an  extent  that  the  native 
grass  growing  thereon  can  not  be  harvested  without  diverting  the  water  there- 
from, is  of  the  character  contemplated  by  the  swamp  grant. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 
ber 29, 1891. 

Od  Jaly  3, 1890,  your  office  rendered  a  decision  in  the  contested  case 
of  Nes  P.  Tonningsen,  timber-culture  claimant,  af^ainst  the  State  of 
Oregon,  claimant  under  the  swamp  land  grant,  involving  the  SW.  4  of 
Sec  27,  T.  39  S.,  B.  24  E.,  Lakeview,  Oregon,  affirming  the  decision  of 
the  local  officers  awarding  said  tract  to  the  State  of  Oregon  upon  the 
ground  that  it  was  of  the  character  of  lands  contemplated  by  the  act 
of  September  28, 1850  (9  Stat.,  519),  which  was  extended  to  the  State 
of  Oregon  by  the  act  of  March  12,  1860  (12  Stat.,  3).  Tonningsen's 
entry  was  therefore  held  for  cancellation. 

From  this  decision  he  appealed,  alleging  several  grounds  of  error, 
which  may  be  embraced  under  the  two  general  heads  that  your  office 
erred  (1)  in  not  holding  that  said  case  had  been  formally  adjudicated 
between  these  parties  in  favor  of  Tonningsen,  and  (2)  in  holding  that 
the  land  was  swamp  and  overflowed  within  the  meaning  of  the  grant 
of  March  12, 1860. 

In  support  of  the  first  proposition,  it  is  contended  by  counsel  for  Ton- 
ningsen that  in  1877  the  State  filed  list  No.  6  of  swamp  land  selections, 
which  embraced  the  tract  in  controversy,  against  which  a  contest  was 
initiated  by  Tonningsen;  that  a  hearing  was  ordered  upon  said  con 
test  for  December  15, 1879,  of  which  the  State  authorities  were  duly 
notified,  and  the  State  having  made  default,  it  was  continued  to  Decem- 
ber 16,  when  the  register  rendered  the  following  opinion : 

I  have  examined  the  eyidence  in  the  contest  case  of  Peter  Tonningsen  v.  Sttate  of 
Oregon,  involving  title  to  SW.  i  of  Sec.  27,  T.  39  S.,  B.  2A  E.,  claimed  hy  the  State 
of  Oregon  under  the  act  of  March  12,  1860. 

The  records  of  this  office  show  that  the  £.  |  SW.  i  of  Bee.  27,  T.  and  R.  as  above, 

were  selected  hy  the  State  as  per  list  No.  6,  filed  in  this  office 1877.    The 

State  authorities  were  notified  by  this  office  of  pending  contest,  acknowledged  serv- 
ice of  such  notice  by  letter.  Having  failed  to  appear  and  contest  their  right,  I  am 
of  the  opinion  from  the  evidence  addnced  at  the  hearing  that  the  claim  of  the  State 
shonld  be  canceled. 
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The  record  of  these  proceedings  did  not  appear  in  tUe  files  of  yonr 
office,  and  apon  the  affidavit  of  Tonningsen  the  local  officers  were 
required  to  make  report  thereof,  which  was  forwarded  to  yoHr  office  on 
October  26, 1886.  Said  report  merely  showed  that  the  contest  was 
filed  in  1879,  upon  which  a  hearing  was  ordered  for  December  16, 1879, 
and  that  the  register  rendered  the  decision  as  above  stated.  The  rec- 
ord of  evidence  upon  which  said  decision  was  rendered  does  not  appear 
to  have  been  forwarded,  nor  does  it  appear  that  the  receiver  took  any 
part  in  said  hearing. 

It  is  unnecessary  to  recite  any  of  the  subsequent  proceedings  in  this 
matter  had  prior  to  November  26, 1887.  On  that  date  the  Oommissioner 
ordered  a  hearing  upon  the  contest  of  Tonningsen,  which  was  had  Au- 
gust 16, 1888,  and  at  which  the  State  and  Andrew  Morris,  who  had  also 
ofi'ered  a  contest  against  the  State,  May  19,  1885,  were  present. 

The  decision  of  the  register  upon  this  hearing,  above  referred  to,  was 
not  an  adjudication  of  the  rights  of  the  State. 

The  doctrine  of  res  adjudicata  can  only  apply  where  the  matter  was 
adjudicated  by  a  court  competent  to  render  a  finsd  judgment  in  the  case, 
and  which  judgment  would  be  conclusive  against  all  parties  thereto  and 
their  privies,  unless  reversed  upon  appeal. 

The  local  officers  have  no  power  to  render  a  final  judgment  in  any 
case,  and  especially  in  determining  the  character  of  lands  under  the 
swamp  land  grant.    (Sullivan  v.  Seeley,  3  L.  D.,  567.) 

It  IB  the  duty  of  the  Secretary  to  determine  what  lands  are  of  the  desoription  and 
character  granted  by  the  act,  bis  oflQoe  being  the  sole  tribanal  charged  with  the  duty 
of  passing  npon  that  question,  and  who  alone  can  render  final  Judgment,  thereupon. 
State  of  Oregon,  12  L.  D.,  64;  same,  5  L.  D.,  30. 

While  the  Secretary  of  the  Interior  is  charged  with  the  duty  of 
ascertaining  and  determining  what  lands  are  of  the  character  contem- 
plated by  the  swamp  land  grant,  and  while  such  fact  can  not  be  ascer- 
tained and  determined  by  any  other  tribunal,  the  Secretary  may  employ 
various  agencies  as  auxiliaries  to  aid  him  in  the  discharge  of  this  duty, 
as,  for  instance,  hearings  upon  contests  before  the  local  officers.  But 
in  such  cases,  although  no  appeal  is  taken  from  the  findings  of  the 
local  officers,  it  is  the  duty  of  the  Commissioner  to  review  the  testimony 
taken  at  the  hearing,  and  to  render  a  decision  upon  the  whole  evidence. 
State  of  Oregon,  3  L.  D.,  474;  same,  4  L.  D.,  225. 

The  important  question  is  whether  the  land  was  swamp  and  over- 
flowed within  the  meaning  of  the  swamp  land  grant.  Upon  this  ques- 
tion the  evidence  is  conflicting  and  irreconcilable. 

Tonningsen,  the  contestant,  testified  that  no  portion  of  the  tract  in 
controversy  was  subject  to  overfiow  or  of  a  swampy  nature,  and  that 
during  the  cropping  season  it  would  require  irrigation  to  make  it  produce 
the  staple  crops  of  that  vicinity;  that  no  portion  of  the  tract  would 
require  drainage  in  order  to  render  it  productive,  and  that  the  dams 
placed  across  the  stream  that  passes  through  the  land  were  placed 
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there  for  the  purpose  of  irrigation ;  that  he  has  visited  the  tract  at  all 
seasons  since  1874,  and  that  it  has  not  been  sabject  to  overflow,  bnt,  on 
the  contrary,  in  his  knowledge  it  has  been  irrigated  since  1874  to  raise 
crops  of  hay. 

The  testimony  of  the  contestant  is  in  the  main  corroborated  by  four 
witnesses  as  to  the  fact  that  the  land  coald  be  plowed,  planted,  and  cul- 
tivated to  an  agricultural  crop  through  the  crop  season  without  artificial 
drainage,  and  several  of  the  witnesses  testify  that  they  have  known 
the  land  since  1868. 

On  the  other  hand,  the  witnesses  offered  by  the  State— thirteen  in 
number— testify,  substantially,  to  the  effect  that  f^om  1868  up  to  1880 
the  water  from  Lake  Warner  covered  the  land  a  great  portion  of  the 
time  during  the  planting  season,  and  that  it  has  been  reclaimed  since 
1880  by  the  construction  of  a  ditch  near  the  land  in  question,  which 
connects  with  what  is  known  as  Deep  Greek ;  that  prior  to  1880,  the 
land  was  too  wet  during  the  greater  part  of  the  year  to  cultivate,  but, 
on  the  contrary,  that  crops  could  not  have  been  raised  prior  to  the  con- 
struction of  said  ditch  in  1880,  and  that  since  that  time  the  land  has 
been  reclaimed  partly  from  the  water  going  down  in  the  lake,  from  the 
channels  of  the  creek  cutting  down  deeper,  and  by  means  of  the  ditch, 
which  has  diverted  the  water  from  its  natural  channel. 

The  field  notes  of  survey  do  not  show  the  land  to  be  swamp  and 
overflowed,  and,  hence,  the  burden  of  proof  is  upon  the  State.  Wis- 
consin V,  Wolf,  8  L.  D.,  656. 

The  weight  of  testimony  in  this  case  shows  the  land  to  be  of  the 
same  character  of  land  as  that  involved  in  the  case  of  Boyd  v.  Oregon, 
10  L.  D.,  316.  In  that  case  the  land  in  controversy  was  situated  in  Cole- 
man Valley,  a  small  mountainous  valley,  almost  level,  and  subject  to 
an  annual  overflow  from  rain  and  melting  snow  from  the  mountains, 
commencing  from  the  last  of  February  to  the  first  of  April,  and  con- 
tinuing through  the  season. 

The  local  officers  found  that  the  land  produced  a  fair  growth  of 
native  grass,  which  was  harvested  for  hay.  and  while  the  grass  grew 
well,  partially  inundated,  it  could  not  be  harvested  without  turning  off 
the  water.  At  the  date  of  the  trial,  the  land  was  much  dryer  than 
when  first  seen  by  the  witnesses,  who  testified  that  the  change  was 
brought  about  by  the  cutting  of  several  ditches,  for  the  purpose  of 
diverting  the  water  from  the  natural  channel,  and  by  reclamation  to 
such  an  extent  that  the  water  is  allowed  to  flow  over  the  meadow  while 
the  native  grasses  require  it  for  their  growth,  but  it  is  turned  off  in 
time  to  permit  the  harvesting  of  the  same. 

The  local  officers  and  the  Oommissioner  found  that  the  land  was 
swamp  and  overflowed,  which  was  affirmed  by  the  Department. 

The  facts  shown  by  the  testimony  in  the  case  now  under  considera* 
tion  are  parallel  to  those  in  the  case  of  Boyd  v,  Oregon,  supra,  which 
are  very  fully  set  forth  in  said  decision,  and  upon  the  authority  of  said 
case  your  decision  must  be  affirmed. 
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SWAMP  LANDS— BBTUBNS  OF  THB  SUBVETOB  GBNEBAL. 

Base  v.  The  State  op  Iowa. 

A  oertifloate  of  tlie  anrveyor  general  that  lands  embraoed  within  a  specified  list  are  of 
the  character  granted  by  the  swamp  act,  is  prima  facie  evidence  as  to  the  charac- 
ter of  snch  lands.when  said  grant  became  effective. 

The  swamp  land  act  intended  to  grant  not  solely  snch  lands  as  were  swamp,  bnt 
each  as  were  *'  so  wet  as  to  be  rendered  thereby  anfit  for  cnltivation." 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Septem- 

her  30, 1891. 

The  record  in  the  case  of  James  A.  Rake  v.  The  Sta.te  of  Iowa,  ex  rel 
John  A.  Lawless,  is  before  me  on  appeal  of  the  latter  from  yonr  decis- 
ion of  April  28, 1890,  holding  for  rejection  the  claim  of  the  State  (and 
its  assignees  nnder  the  swamp-land  act)  to  the  SW.  i  of  the  SE.  ^  of  Sec. 
32,  T.  83,  E.  32  W.,  Des  Moines,  Iowa. 

Contestant  has  filed  a  motion  to  dismiss  this  appeal,  on  the  grounds — 

1.  Because  no  notice  of  appeal  has  been  served  upon  appellee,  as  re- 
quired by  Rule  of  Practice  86. 

2.  Because  no  assignment  of  errors  relied  upon  by  appellant  has  been 
filed  herein,  and  a  copy  served  upon  appellee,  as  required  by  Rules  of 
Practice  l^os.  88  and  90. 

It  appears  that  service  of  a  copy  of  yonr  decision  was  accepted  by 
Lawless,  May  15, 1890,  and  by  the  Auditor  of  the  State  May  5, 1890. 

The  appeal,  with  specification  of  errors,  was  accepted  by  the  attor- 
ney for  contestant  July  5,  1890,  and,  on  the  same  day,  it  was  filed  in 
the  local  office,  and  on  July  12, 1890,  argument  in  support  of  said  ap- 
peal was  filed,  and,  since  Lawless  as  transferee  of  the  State  is  the  real 
defendant,  it  is  seen  that  his  appeal  was  filed  within  sixty  days  from 
the  service  upon  him  of  the  decision  appealed  from.  The  appeal  suf- 
ficiently sets  forth  the  errors  complained  of,  and  the  motion  to  dismiss 
the  same  is  therefore  overruled. 

It  appears  that  the  tract  in  question  was  embraced  in  a  list,  certi- 
fied under  date  of  May  11, 1859,  by  the  surveyor-general  of  the  United 
States  for  the  State  of  Iowa, 

as  a  correct  transcript  of  the  original  lists  of  selections  made  hy  the  oonnty  surveyors  or 
State  locating  agents ;  that  the  same  has  been  oarefoUy  compared  with  the  field  notes, 
plats,  and  other  evidence  on  file  in  this  office,  and  by  the  affidavits  of  said  connty  sur- 
veyors or  state  locating  agents  it  appears  that  the  greater  part  of  each  smallest  legal 
snbdi vision  of  the  lands  embraced  in  said  list  is  swampy  or  sabject  to  snob  overflow 
as  to  render  the  same  nnflt  for  cultivation,  and  is  therefore  of  the  character  oon- 
templated  by  the  act  of  38th  September,  1850. 

The  swamp  lands  granted  to  the  State  of  Iowa  were,  by  act  of  the 
general  assembly,  in  February,  1853,  conveyed  to  the  several  counties 
in  which  they  were  situated. 
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It  appears  that  Lawless,  through  mesne  conveyances  from  Greene 
county,  Iowa,  claimed  the  land,  and  in  November,  1887,  he  made  appli- 
cation to  present  evidence  of  its  swampy  character,  and,  on  October 
23, 1888,  you  ordered  a  hearing  <<to  determine  it8  trae  character,"  and 
directed  the  local  officers  to  give  proper  notice,  and,  after  the  hearing, 
examine  the  evidence  and  render  a  decision  thereon,  giving  dae  notice 
thereof  to  all  parties  in  interest,  with  the  right  of  ai>peal,  etc 

The  hearing  was  duly  had,  and  the  evidence  appears  to  have  been 
filed,  bat  I  am  unable  to  determine,  as  alleged  by  swamp-land  claim- 
ant, that  the  local  officers  ever  passed  upon  the  same,  <<  deciding  it  to 
be  swamp  land  within  the  meaning  of  the  act." 

Beferring  to  this  hearing,  the  present  register  and  receiver  say: 

It  seems  clear  that  a  decision  should  have  been  rendered  by  the  register  and  re- 
ceiver of  this  office  at  that  time.  In  that  contest  the  land  was  proyed  to  be  swampy, 
and  that  no  decision  was  made  appears  from  the  records  to  have  been  the  fault  of 
this  office. 

On  September  9,  1889,  the  contestant  (Rake)  filed  his  affidavit  of 
contest,  alleging  the  tract  ^^  to  be  dry  and  fit  for<cultivation,"  and  that 
such  was  its  character  at  the  date  on  which  the  swamp  land  law  was 
passed. 

Hearing  was  duly  had,  and  on  December  6, 1889,  the  register  and 
receiver  found  that  the  tract  in  question  ^'is  swamp  land  within  the 
meaning  of  the  swamp  land  act  of  1850." 

In  reversing  that  judgment,  you  say  (inter  alia): 

The  evidence  has  been  carefully  examined  in  this  office,  and  fonnd  to  be  so  con* 
flicting  as  to  render  the  character  of  the  land  at  least  doubtful. 

On  a  careful  examination  of  the  evidence,  it  is  very  clear  that  the 
witnesses  for  the  swamp  land  claimant  have  known  the  laud  for  a  much 
longer  period  than  the  witnesses  who  testified  for  the  contestant,  and 
their  longer  acquaintance  with  the  land  enabled  them-  to  give  a  better 
description  of  the  same.  One  witness,  Mr.  Oromwell,  had  known  the 
land  for  nineteen  years,  and  swears  that  three-fourths  of  it  was  sub- 
merged, and  that  not  more  than  eight  or  ten  acres  could  have  been  cul- 
tivated; he  further  said:  '^  In  my  opinion  it  was  swamp  land  ever  since 
God  made  it."  Another  witness,  Oolemau,  had  known  it  eighteen  years, 
and  had  often  seen  three-fourths  of  it  covered  with  water.  He  admits, 
however,  that  in  consequence  of  the  dry  seasons  of  1888  and  '89,  much 
of  the  swampy  land  had  become  fit  for  cultivation.  He  says  the  land 
was  good  hunting  place  for  ducks.  Other  witnesses  corroborate  the 
above  evidence. 

John  Thomas,  who  testified  for  contestant,  had  known  the  land  four- 
teen years.  He  says  not  over  twelve  or  fifteen  acres  are  unfit  for  cul- 
tivation, but  admits  that  the  first  ten  years  he  knew  the  land  the  larg- 
est part  was  too  wet  to  cultivate. 

John  Etake  and  the  contestant  had  only  known  the  land  two  years, 
and  the  evidence  shows  those  years  to  have  been  very  dry. 
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Another  witness  (Badger)  had  only  known  the  land  two  years  and 
testifies  they  were  the  dryest  for  ten  years. 

One  Bean,  who  surveyed  the  land  jast  before  the  hearing,  and  in  a 
very  dry  time,  says  that  29.7  acres  of-  the  forty  acre  tract  can  be  calti- 
vated,  bat  he  knew  nothing  of  it«  condition  prior  to  his  survey,  and  the 
dryness  of  the  season  at  that  time  makes  his  evidence  of  little  valne. 

Aithongh  the  testimony  is  conflicting,  yet  I  am  led  to  concur  in  the 
finding  of  the  local  officers,  that  the  weight  of  the  evidence  tends  to 
establish  the  fact  that  the  land  is  of  the  character  contemplated  in  the 
swamp  land  act. 

The  tract  may  not  come  under  the  description  '*  swamp  lands,"  but 
the  act  intended  to  grant  not  solely  such  lands  as  were  swamps,  but 
such  as  were  <^80  wet  as  to  be  rendered  thereby  unfit  for  cultivation.'' 
Powesheik  County  v.  United  States,  9  L.  D.,  12. 

Conceding  the  correctness  of  your  finding  that  ^Hhe  evidence  is  so 
conflicting  as  to  render  the  character  of  the  land  at  least  doubtful,''  the 
certification  of  the  surveyor- general  of  May  11, 1859,  as  above  given — 
namely,  that  the  tract  ^<is  of  the  character  contemplated  by  the  act 
of  28th  September  1850" — would  turn  the  scale  in  favor  of  the  swamp 
land  claimant.  Such  finding,  based  upon  the  same  certificate,  in  the 
same  termn,  was  held  by  the.  supreme  court  of  Iowa  to  constitute  a 
prima  fade  showing  that  the  land  was  of  a  swampy  character  at  the 
time  the  swamp  land  grant  took  effect. 

This  was  the  ruling  in  the  case  of  Page  Co.  v.  the  Burlington  and 
Missouri  River  Eailroad  Company,  40  Iowa,  520,  where  it  is  said: 

The  acts  of  these  officers,  state  and  federal,  in  selecting  and  setting  apart  the 
lands  under  the  grant  and  their  official  certification  of  their  swampy  character,  mnst 
be  regarded  as  prima  facie  evidence  at  least  that  they  are  swamp  lands.  See  also 
Conners  v.  Mesermy,  76  Iowa,  p.  691. 

After  the  passage  of  the  swamp-land  act,  the  State  authorities  were 
requested  to  indicate  a  method  of  selection  which  they  would  adopt  in 
adjusting  the  grant  Some  of  the  States,  notably  Michigan,  Wisconsin, 
and  Minnesota  elected  to  accept  the  returns  of  the  surveyor  general's 
office,  as  disclosed  by  the  field  notes,  as  their  method  of  adjustment, 
and  in  all  such  cases  the  field  notes  constitute  prima  fade  evidence  of 
the  conditions  given,  and  imposes  the  burden  of  proof  against  the  party 
alleging  the  contrary.  Lachance  v.  The  State  of  Minnesota,  4  L.  D., 
479.  And  the  State  adopting  this  method  is  bound  thereby,  until  such 
survey  shall  be  proved  to  be  fraudulent.    (Idem.) 

Other  States,  including  Iowa,  agreed  to  ascertain  the  swamp  lands 
by  examination  in  the  field.  In  such  cases  the  State  is  not  bound  by 
the  field  notes,  but  may  furnish  other  evidence  to  sustain  or  disprove 
them.    State  of  Oregon,  3  L.  D.,  474. 

The  certification  by  the  surveyor  general  that  the  land  is  of  the  char* 
acter  contemplated  by  the  swamp  land  act,  and  the  selection  of  such 
lands  by  the  State  authorities  (since  the  act  of  March  3, 1857, 11  Stat, 
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251),  while  not  determining  ipsofaoto  that  the  land  is  swamp  or  over- 
flowed within  the  meaning  of  the  act,  yet  it  serves  to  withhold  the  laud 
from  entry,  and  farther  proof  is  required  to  establish  the  swampy  char- 
acter of  the  land,  the  harden  of  proof  being  upon  the  State  to  establish 
that  fact.    Oircnlar  of  Instructions,  December  13, 1886,  5  L.  D.,  279. 

In  the  case  at  bar,  the  preponderance  of  the  evidence  is  to  the  eftect 
that  the  greater  part  of  the  tract  for  a  long  series  of  years  was  so  wet 
as  to  be  rendered  thereby  anfit  for  cultivation.  This  fact,  together 
with  the  certification  of  the  surveyor  general  in  1859  as  to  its  swampy 
character,  is  sufficient  to  determine  the  issue  in  favor  of  the  swamp 
land  claimant. 

The  decision  appealed  from  is  accordingly  reversed. 

I  find  among  the  files  in  this  case  two  letters  from  the  register  of  the 
local  office,  addressed  to  one  of  the  parties  litigant,  *^  as  a  friend,"  ad- 
vising him  to  procure  certain  kinds  of  evidence  to  **  prevent"  his 
adversary  from  succeeding;  also  advising  him  to  employ  an  attorney, 
and  suggesting  the  name  of  the  lawyer,  '^  a  friend  of  mine,"  who  **  will 
do  it  well."  Such  conduct  on  the  part  of  a  public  official,  whose  duty 
it  is  to  pass  in  judgment  upon  the  merits  of  the  controversy,  is  very 
reprehensible,  and  subjects  him  to  the  suspicion  of  favoritism,  which 
can  not  be  tolerated. 


PBACnCE-APPEAL— IKTERLOCTITOBT  DECISION. 

Bbose  V.  Smith. 

A  decision  of  the  Commissioner  of  the  G^eneral  Land  Office  holding  an  affidavit  oi 
contest  snfficienty  and  directing  hearing  to  proceed  thereon,  is  interloontory  Id 
character  and  not  appealable. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offlee^  Septem- 
ber 28,  1891. 

Heber  A.  Smith  has  applied  for  an  order  directing  your  office  to 
transmit  to  the  Department  the  record  in  the  case  of  J.  W.  Brose 
against  said  Smith,  involving  the  timber-culture  entry  made  by  the 
latter  for  the  K  ^  of  the  SE.  |  and  the  S.  ^  of  the  I7E.  ^  of  Sec.  21,  T. 
3  N.,  E.  2  B.,  Boise  Oity  land  district,  Idaho. 

Said  timber-culture  entry  was  made  September  27, 1887.  The  con- 
test affidavit  was  Aled  on  l!^ovember  30,  1890,  alleging  failure  to  fulfill 
the  law  in  certain  respects  specified.  Defendant,  on  December  24, 
ensuing,  filed  in  the  local  office  a  motion  to  dismiss  the  contest,  on  the 
ground  that  the  notice  and  affidavit  did  not  contain  facts  sufficient,  if 
proved,  to  warrant  the  cancellation  of  the  entry.  The  local  officers 
Bustained  the  motion  and  dismissed  the  contest.  From  their  action  the 
contestant  appealed  to  your  office,  which,  on  March  21, 1891,  sustained 
the  appeal,  and  directed  that  the  contestant  be  alio  wed  ^'  to  proceed 
with  his  suit"    Defendant's  counsel  filed  an  appeal  from  your  office  to 
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the  Department;  and  plaintiff's  conusel  filed  a  motion  to  dismiss  said 
appeal,  alleging  that 

the  only  qaeexiou  before  your  office  wae  the  preliminary  one  as  to  whether  Brose's 
oonteet  affidavit  was  Bufficient  or  not.  You  held  that  ifc  was  suffioient,  and  ordered  a 
hearing.  It  is  unneoesaary  to  cite  any  of  the  numerous  rulings  which  hold  that  a 
decision  ordering  a  hearing  is  not  appealable. 

Yoar  office  allowed  the  motion  and  rejected  the  appeal. 

Oonnsel  for  defendant  alleges  that  such  reject!  on  was  improper,  and 
asks  that  the  Department  dii'ect  your  office  to  transmit  the  record  in 
the  case,  and  examine  and  pass  upon  the  issue  therein  raised. 

Defendent  contends  that  ^^  here  is  noquestion  involving  thediscretion- 
ary  power  of  the  Commissioner  to  order  a  hearing  f  that  permission  to 
continue  a  suit  is  not  the  equivalent  of  ordering  a  hearing,  and  is  not 
a  merely  interlocutory  question. 

"  Interlocutory,"  says  Bouvier's  Law  Dictionary,  is 

something  done  between  the  commencement  and  the  end  of  a  suit  or  action  which 
decides  some  point  or  matter  which,  however,  is  not  a  final  decision  of  the  matter  in 
issue ;  aS|  interlocutory  judgments,  or  decrees,  or  orders. 

Freeman  on  Judgments,  Sec.  12  (second  edition),  says : 

Any  Judgment  or  decree,  leaving  some  further  act  to  be  done  by  the  court,  before 
the  rights  of  the  parties  are  determined,  and  not  putting  an  end  to  the  action  in 
which  it  is  entered,  is  interlocutory. 

Your  decision  holding  that  the  contest  affidavit  was  sufficient,  and 
directing  that  the  contestant  be  allowed  to  proceed  with  his  suit,  was 
clearly  not  a  ^' final  decision"  of  the  matter  in  issue  ,  on  the  contrary, 
it  was  a  '^judgment  or  decree  leaving  some  further  act  to  be  done  by 
the  court "  (the  local  office)  <'  before  the  rights  of  the  parties  were  deter- 
mined.'' It  was  therefore  "  interlocutory,"  and  not  appealable,  under 
Bule  81  of  Practice. 

Gounsel  for  the  defendant  inquiries :  ^^  Can  any  practice  be  found, 
common  law,  or  statutory,  which  does  not  give  th  e  unsuccessful  demur- 
rant the  right  to  bring  his  case,  by  proper  pleading,  before  the  tribunal 
of  last  resort?"    Bule  81  of  Practice  provides  for  this : 

Interlocutory  orders  and  decisions,  and  orders  for  hearing,  and  other  matters  rest- 
ing In  the  discretion  of  the  Commissioner will  be  noted  In  the  record, 

and  will  be  considered  by  the  Secretary,  in  case  an  appeal  upon  the  merits  be  finally 
allowed. 

Or,  if  the  defendant  desires  to  bring  the  question  of  the  sufficiency 
of  the  contest  affidavit  in  issue,  without  a  decision  of  the  case  upon  its 
merits,  he  can  decline  to  plead,  and  allow  judgment  as  for  want  of  plea 
to  go  against  him.  Such  a  judgment  would  be  final,  and  he  could 
appeal  therefrom,  assigning  as  error  the  order  overruling  his  demurrer. 

I  find  no  error  in  your  decision  complained  of  and  the  application  for 
certiorari  is  therefore  denied. 
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BAILBOAB    GRANT— BIBEGTIONS    FOR    ABJUSTMBNT. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.,  and  St.  Paul 

AND  Northern  Pacific  B.  R.  Co. 

The  St.  Paul  aod  Paoifio  Company  had  no  grant  from  Crow  Wing  to  St.  Yincent, 
nntil  the  aot  of  March  3,  1865,  as  ohanged  by  the  aet  of  1871,  conferred  a  new 
grant  between  those  points,  and  it  therefore  follows  that  the  grant  for  this  part 
of  the  road  can  not  be  adjusted  in  connection  with  the  earlier  grants  to  said 
eompany  as  an  entirety. 

The  grant  is  properly  charged  with  lands  relinquished  by  the  goyernor,  nnder  the 
State  aot  of  March  1, 1877,  thongh  the  title  thereto  does  not  pass  to  the  company. 

In  estimating  deductions  on  account  of  prior  grants,  in  accordance  with  section  3,  act 
of  March  3,  1865,  the  St.  Paul  and  Sioux  City  grant  is  not  to  be  included  within 
the  grants  increased  by  the  aot  of  1865,  as  special  provision  for  said  road  was 
made  by  section  7,  act  of  May  12,  1864. 

Action  should  not  bo  taken  on  indemnity  selections  for  land  ooyered  by  expired  pre- 
emption filings  until  after  notice  to  the  claimants  to  assert  any  rights  they  may 

In  the  selection  of  indemnity  the  loss,  on  which  the  selection  rests,  should  be  speci- 
fied, tract  for  tract,  not  exceeding,  however,  in  any  case  an  entire  section. 

Acting  Secretary  Chandler  to  the  Oommissianer  of  the  General  Land  Office^ 

June  10, 1891. 

With  letter  of  January  25, 1890,  was  submitted  by  your  office  an  ad- 
jastment  of  the  land  grant  to  the  then  Territory  of  Minnesota  by  the 
act  of  March  3, 1857  (11  Stat,  195),  and,  after  the  admissioh  of  the  State, 
supplemented  and  amended  by  the  Joint  resolution  of  July  12,  1862  (12 
Stat.,  624),  the  act  of  March  3, 1865  (13  Stat.,  526),  of  March  3, 1871  (16 
Stat.,  588),  and  of  June  22, 1874  (18  Stat.,203),  in  aid  of  a  railroad  <<from 
Stillwater,  by  way  of  St.  Paul  and  St.  Anthony,  to  a  point  between  the 
foot  of  Big  Stone  Lake  and  the  Mouth  of  Sioux  Wood  Biver,  with  a 
branch  via  St.  Olond  and  Grow  Wing  to  the  navigable  waters  of  the 
Bed  River  of  the  North.'^ 

The  adjustment  follows  the  departmental  decision  in  8  L.  D.,  255, 
which  directs  that  the  grants  for  the  main  and  branch  lines  of  said  road 
be  adjusted  as  an  entirety;  and  thus  is  found  to  be  due,  on  account  of 
said  grants,  69,070.80  acres.  With  the  adjustment  were  sent  up  for  my 
approval  list  10  for  56,667.10  and  list  11  for  10,435.48  acres,  and  with  a 
letter  of  February  14, 1890,  was  sent  list  12  for  1,992.03  acres,  aggrega- 
ting 69,094,61  acres  of  land  within  the  indemnity  limits  along  the  line 
of  road  between  Watab  and  Grow  Wing,  and  a  slight  excess  over  the 
amount  shown  to  be  due ;  which  lists  it  is  recommended  be  approved 
for  the  benefit  of  the  St.  Paul  and  Northern  Pacific  Railroad  Company, 
the  grantee  of  the  State  of  Minnesota  for  that  portion  of  the  road. 

It  is  stated  in  the  letter  of  January  25, 1890,  that  the  adjustment  is 
made  under  the  departmental  decision  of  May  13,  1873  (Vol.  15,  L.  & 
B.,  p.  332),  which  holds  that,  in  the  matter  of  the  conflict  of  lines  be- 
tween the  St.yincent's  extension  of  said  road  and  the  Northern  Pacific 
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Bailroad,  near  Glyndon,  the  rights  of  the  flrst-mentioned  company  are 
superior  to  those  of  the  latter. 

Inasmuch  as  the  supreme  court  has  decided  to  the  contrary,  in  the 
recent  case  of  the  St.  Paul  and  Pacific  Bailroad  Gompany  v.  Northern 
Pacific  Bailroad  Gompany  (139  U.  S.,  p.  1),  it  will  be  necessary  to  re- 
turn said  adjustment  that  the  same  may  be  readjusted  to  accord  with 
that  decision. 

In  arriving  at  the  above  conclusion,  the  supreme  court  holds,  in  the 
decision  cited,  that  at  the  date  of  the  grant  to  the  Northern  Pacific 
Gompany  in  1864,  the  St.  Paul  and  Pacific  Gompany  had  no  grant 
from  Grow  Wing  to  St.  Vincent,  and  that  the  grant  made  for  this  line 
by  the  act  of  March  3, 1865,  supra^  was  a  new  grant,  the  route  of  which 
was  subsequently  authorized  to  be  changed  by  the  act  of  March  3, 
1871,  supra.  It  being  thus  decided  by  the  highest  judicial  tribunal 
that  the  grant  for  the  St.  Vincent  Extension,  as  it  is  called,  is  a  new 
grant,  made  by  acts  of  Gongress  subsequent  in  date  to  those  by  which 
the  original  grant  was  made  for  the  main  line  to  Breckenridge  and  the 
branch  to  Grow  Wing,  it  seems  that  the  decision  of  my  predecessor. 
Secretary  Vilas,  in  8  L.  D.,  in/ray  cannot  be  followed  so  far  as  to  adjust 
the  grant  for  the  extension  in  connection  with  the  other  grants  as  an 
entirety.  The  earlier  grants  must  be  adjusted  separately  from  the  later 
one;  and  whenever  it  conflicts  with  the  older  grants,  as  at  St.  Gloud 
and  perhaps  elsewhere,  they  will  have  priority  of  right.  To  this  extent, 
I  think  the  decision  of  Secretary  Vilas  must  be  modified,  and  this 
modification  would  seem  so  effectually  to  sever  these  grants  as  to  pre- 
clude the  right  of  indemnity  selection  by  the  older  grants  along  the  line 
of  the  younger  grant,  and  vice  versa. 

Further  than  this,  the  rule  laid  down  in  that  decision  should  not  be 
disturbed;  but  the  main  line  and  branch,  as  far  as  Grow  Wing,  taking 
their  grants  under  the  act  of  1857,  supray  should  have  the  same 
adjusted  as  an  entirety. 

This  ruling  does  not  seem  to  be  in  conflict  with  the  departmental 
decision  in  the  case  of  the  Grand  Bapids  and  Indiana  Bailroad  Gom- 
pany (10  L.  D.,  676),  for  there  it  was  expressly  held  that  the  additional 
grant  for  the  southward  extension  of  that  road  is  but  an  amendment  of 
the  or  igin%l  grant;  which  the  supreme  court,  in  the  case  cited  from  139 
XT.  S.,  expressly  decides  the  grant  for  the  St.  Vincent's  Bxtension  is 
not.  In  any  event,  it  seems  that  this  change  is  made  necessary  by  the 
decision  of  the  supreme  court. 

In  your  statement  it  is  observed  that  the  grant  is  charged  with 
28,800  65  acres  of  land  within  the  primary  limits  as  ^^  vacant,  except 
expired  filings."  Exactly  what  is  meant  by  this  item  is  not  clearly 
understood.  If  the  filings  on  said  tracts  expired  prior  to  the  date  of 
definite  location  of  the  line  of  road,  the  lands  should  be  patented 
to  the  company,  unless  it  be  shown  they  had  not  been  abandoned. 
Northern  Pacific  Railroad  Company  v.  Stovenour,  10  L.  D.,  646-9.    If, 


DECISIONS  RELATING   TO   THE   PUBLIC   LANDS.  351 

on  the  coDtrary,  it  is  meant  that  the  filings  existed  at  the  date  of  defi- 
nite location,  and  expired  afterwards,  the  grant  should  be  credited 
with  the  item,  not  charged  therewith,  and  allowed  indemnity  for  the 
laud  thus  lost    (lb.,  648). 

The  charge  of  14,856.62  acres  for  land  in  the  same  limits,  relinqnished 
by  the  State,  under  its  own  act  of  March  1, 1877,  which  authorized  the 
Governor  to  execute  such  relinquishment  in  favor  of  those  who  were 
settlers  on  such  lands  at  that  time,  seems  to  be  proper  in  aid  of  the  ad- 
justment of  the  grant. 

The  supreme  court,  in  the  case  of  the  St.  Paul,  Minneapolis  and 
Manitoba  Bailway  Company  v.  Oreenalgh,  139  Q.  S.,  19-22,  pass  upon 
this  act,  in  connection  with  the  act  of  Oongressof  June  22, 1874,  infra^ 
and  hold  that  they  are  both  valid,  and  that  the  company's  continued 
possession  of  the  property,  after  the  expiration  of  the  time  fixed  for 
,  the  completion  of  the  road,  was  subject  to  the  condition  that  the  rights 
of  settlers  upon  the  lands  at  that  time  should  not  be  interfered  with. 
As  the  acts,  last  referred  to,  were  passed  and  the  settlements  made 
after  the  definite  location  of  the  road,  it  is  proper  to  charge  the  lands 
in  question  to  the  grant,  though,  under  the  circumstances,  the  title  to 
them  is  not  to  be  passed  to  the  company.  This  charge  is  a  proper  one, 
as  indemnity  is  not  to  be  allowed  for  said  lands. 

Deductions,  aggregating  53,133.06  acres,  on  account  of  prior  grants 
are  made,  under  the  provisions  of  section  3  of  the  act  of  March  3, 1865, 
9upray  which  provides  that  such  deductions  shall  be  made  within  the 
limits  of  the  extension,  and  to  the  full  quantity,  of  the  grants  made  by 
said  act.  The  prior  grants,  on  account  of  which  said  deductions  are 
made,  are  derived  from  the  act  of  1857,  supray  under  which  several 
roads  are  entitled ;  and  section  7  of  the  act  of  May  12, 1864  (13  Stat., 
72),  under  which  only  one  road  is  entitled,  namely,  the  St.  Paul  and 
Sioux  Oity,  formerly  the  Minnesota  Valley  Boad. 

The  act  of  1865,  supra^  provided  that  the  quantity  of  land  granted  to 
the  State  of  Minnesota  by  the  act  of  1857,  «ifpra,  to  aid  in  the  construc- 
tion of  the  roads  therein  described,  shall  be  increased  to  ten  sections 
I>er  mile,  etc.  As  the  construction  of  the  St.  Paul  and  Sioux  Oity  road 
was  one  of  those  provided  for  by  the  act  of  1857,  it  might  seem  that 
road  was  also  included  in  the  increased  grant  made  for  all  of  said  roads 
by  the  act  of  1865.  And  so  it  would  be,  were  it  not  for  section  7  of  the 
act  of  1864,  supra^  which  grants  four  additional  sections  per  mile  to 
that  road.  Congress  having  thereby  made  special  provision  for  said 
road,  it  is  not  reasonable  to  hold  that  it  was  intended  to  be  also  in- 
cluded in  the  general  provisions  of  the  act  of  1865 }  nor  should  it  be 
held  that  the  latter  act  repealed  the  former  by  implication,  when  the 
two  can  thus  be  made  to  stand  together.  This  construction  is  under- 
stood to  be  insisted  upon  by  that  company,  and  your  adoption  of  it  in 
the  statement  made  is,  I  think,  correct. 

The  correctness  of  the  amount  of  some  of  the  deductions  made  is 


352  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

questioned  by  the  attorneys  for  the  St.  Panl,  Minneapolis  and  Manitoba 
Railway  Oompany.  Without  passing  upon  this  matter  now,  their 
brief  is  sent  you  that  it  may  be  considered  in  the  new  statement  to  be 
made. 

As  to  the  item  of  2,577.27  acres  described  as  ^*  vacant,"  and  that  of 
71,997.80  acres,  described  as  '<  selected,"  both  in  the  granted  limits,  it 
is  assumed  that  they  are  composed  of  lands  to  which  the  grant  is  en- 
titled, but  are  not  yet  in  a  condition  to  be  patented ;  otherwise  the 
propriety  of  charging  them  against  the  grant  for  the  purpose  of  mak- 
ing a  final  adjustment  of  the  same,  seems  to  be  questionable  and  is  not 
easily  understood. 

The  allowance  of  lands  to  the  Brainerd  Branch  as  far  north  as  Grow 
Wing,  within  the  fifteen  miles  limit  of  the  grant  of  1857  and  the  primary 
limits  of  the  Northern  Pacific,  under  its  grant  of  1864,  is  in  accordance 
with  rulings  of  this  Department  in  the  case  of  the  Chicago,  St.  Paul,. 
Minneapolis  and  Omaha  Railway  Company  (6  L.  D.,  195),  and  of  the 
Wisconsin  Central  Railroad  Company  in  10  L.  D.,  63 ;  and  of  Mr.  Jus- 
tice Harlan  in  the  case  of  the  same  company  v.  Forsytbe,  in  43  Federal 
Reporter,  867. 

You  state  that  765.79  acres  of  the  selected  lard  in  list  10  is  covered 
by  '<  old  expired  filings  under  which  no  one  is  asserting  claim."  It  is 
assumed  the  filings  expired  before  the  selection  by  the  company. 

In  the  case  of  Allers  r.  Northern  Pacific  Bailroad  Oompany,  9  L.  D., 
452,  it  was  held  (syllabus)  that : 

An  expired  pie-emption  filinj^,  under  whioh  no  olaim  is  asserted,  does  not  exolude 
the  land  covered  thereby  from  indemnity  selection. 

In  the  Stovenour  case,  before  cited,  it  was  said 

Upon  the  expiration  of  the  time  limited  by  statute  fbr  the  making  of  proof  and 
payment,  without  such  proof  and  payment  having  been  made,  the  presumption  arose 
that  whatever  claim,  or  claims,  had  previously  attached  to  the  land,  under  or  by 
reason  of  such  filings,  had  been  abandoned,  and  no  longer  in  fact  existed.  This  pre- 
sumption, however,  was  not  conclusive,  but  was  open  to  rebuttal  by  any  one  claiming 
an  interest  in  or  right  to  the  land,  who  might  allege  the  contrary.  The  claimant, 
StovenouT,  has  made  no  such  allegation  in  this  casA.  So  far  as  the  record  shows,  the 
land  iu  dispute  was  prima  facie  subject  to  the  grant  to  the  company  at  the  date  of 
the  definite  location  of  its  road,  and  must  be  held,  therefore,  in  the  absence  of  any 
allegation  or  showing  to  the  contrary,  to  have  passed  under  the  grant.    (Page  649.) 

The  rule  here  laid  down  was  enlarged  by  the  requirement  of  notice, 
to  the  claimant,  in  the  later  case  of  the  Little  Bock  and  Memphis  Bail- 
road  Company,  1 1  L.  D.,  595,  where  it  was  said  (syllabus) : 

Ko  action  should  be  taken  on  indemnity  selections  for  land  covered  by  expired 
filings  until  after  notice  to  the  claimants  to  assert  any  rights  they  may  possess. 

The  Allers  case  is  not  mentioned,  but  it  is  said : 

There  is  nothing  in  the  Stovenour  case  to  prevent  this.  While  the  rights  under 
filings  have  ceased,  settlement,  if  continued,  would  defeat  the  right  of  selection. 
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Id  the  case  of  the  Missouri,  Kansas  aud  Texas  Railway  Company^  12 
L.  D.,  p.  88,  the  Little  Rook  and  Memphis  case  was  quoted  aud  approved, 
and  you  were  directed  to  follow  the  rule  there  laid  down. 

In  view,  then,  of  these  two  later  decisions,  it  is  apparent  that  the 
tracts  covered  by  expiretl  filings  ought  not  to  have  been  included  in 
the  list  until  notice  had  been  given  ''to  the  claimants"  to  assert  any 
rights  they  may  possess.     You  will  therefore  correct  this  error. 

Examining  the  lists  sent  up  for  approval,  it  does  not  appear  that  the 
losses  or  selections  are  specified  with  sufficient  detail  to  meet  the  re- 
quirements of  the  law  and  the  rules  of  the  Department. 

The  act  of  1857,  making  the  original  grants  to  these  roads,  provides 
that  where,  at  the  time  of  the  definite  location,  the  United  States  have 
disposed  of  ''any  sections  or  any  parts  thereof,"  it  shall  be  lawful  to 
select  in  lieu  thereof  so  much  land  in  ''  alternate  sections  or  parts  of 
sections  as  shall  be  equal  to  "  the  lands  disposed  of.  A  similar  provi- 
sion is  found  in  most  of  the  other  railroad  grants.  The  requirement  of 
the  law  seems  to  be  plain.  The  selection  must  be  made  tract  for  tract 
of  the  lost  lands,  not  exceeding,  however,  in  any  case,  an  entire  section. 
To  make  the  selection  properly  in  accordance  with  the  rule,  it  is  abso- 
lutely essential  that  the  losses  should  be  specified  with  particularity 
and  the  selections  correspond  therewith  in  quantity  as  nearly  as  legal 
subdivisions  will  permit. 

If  the  loss  is  of  an  entire  section,  because,  perhaps,  of  the  swamp  land 
grant,  it  will  be  lawful  to  select  as  indemnity  therefor  an  entire  section, 
or  parts  of  a  section,  or  sections,  in  one  group;  not  exceeding  in  quan- 
tity the  lost  land.  And  so,  in  like  manner,  for  the  loss  of  any  smaller 
quantity  of  land.  Each  loss,  however,  must  be  separately  specified  and 
the  selection  therefor  designated.  It  is  not  proper  to  group  losses  on 
account  of  several  claims,  and  make  one  selection  to  cover  the  lot,  but 
the  losses  and  selections  should  correspond  to  the  extent  of  the  claim, 
which  caused  the  loss,  not  to  exceed,  however,  in  any  specification  of 
loss  or  selection  of  indemnity,  the  amount  of  one  section.  With  lists 
thus  prepared,  I  think  the  law  and  rules  of  the  Department  will  be  suf- 
ficiently complied  with. 

Herewith  are  returned  said  lists  and  are  also  sent  the  arguments  of 
counsel  filed  in  relation  thereto. 


RAILROAD  GRANT— DIRECTIONS  FOR  ADJUSTMENT.  • 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.,  and  St.  Paul  and 

Northern  Pacific  R.  K.  Co. 

In  view  of  the  provisions  in  the  act  of  March  3,  1837,  requiring  the  adjastmeut  of 
railroad  grants  ^*  in  accordance  with  the  decisions  of  the  supreme  court,"  and 
the  recent  decision  of  said  court  as  to  the  relation  of  the  act  of  March  3, 1871,  to 
the  acts  of  1857,  and  1865,  the  Department  must  recede  from  its  former  rulings 
with  respect  to  the  adjustment  of  the  Manitoba  railway  grant  as  an  entirety. 
2565— VOL  13 23 
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The  grant  for  the  St.  ViDoent  extension  ot  the  St.  Panl,  Minneapolis  and  Manitoba 
Ry,  is  a  new  grant,  made  by  act  of  Congress  subsequent  in  date  to  those  by 
which  the  original  grant  was  made  for  the  main  line,  and  it  therefore  follows  that 
the  grant  for  said  extension  should  not  be  adjusted  in  connection  with  the  other 
grants  as  an  entirety.  The  earlier  grants  must  be  adjusted  separately  from  the 
later,  and  wherever  the  latter  conflicts  with  the  older  grant,  priority  of  right 
must  be  accorded  the  prior  grant. 

The  separate  adjustment  of  the  grants  for  the  main  and  branch  lines  preolndes  the 
right  of  inde  mnity  selection  by  the  older  grants  along  the  line  of  the  younger, 
and  viae  versa. 

The  Department  adheres  to  its  ruling  of  June  10. 1891,  and  modifies  the  departmental 
decision  in  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.,  8  L.  D.,  255. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

1, 1891. 

With  your  letter  of  January  25, 1890,  was  forwarded,  for  my  approval, 
certain  indemnity  lists  of  selection  by  the  St.  Paul  and  Northern  Pa- 
cific Railroad  Gompany,  and  in  said  letter  was  presented  an  adjustment 
of  the  grants  made  by  the  acts  of  March  3, 1857  (11  Stat ,  195),  March  3, 
1865  (13  Stat.,  526),  and  March  3, 1871  (16  Stat.,  588),  to  the  Territory 
and  State  of  Minnesota,  to  aid  in  the  construction  of  a  railroad  "from 
Stillwater,  by  way  of  St.  Paul  and  St.  Anthony,  to  a  point  between 
the  foot  of  Big  Stone  Lake  and  the  mouth  of  Sioux  Wood  River, 
with  a  branch  via  St.  Cloud  and  Crow  Wing  to  the  navigable  waters 
of  the  Red  River  of  the  North."  This  adjustment,  proceeding  under 
departmental  decision,  8  L.  D.,  255,  recognized  the  grants  for  the  main 
and  branch  lines  of  the  Manitoba  road  as  an  entirety. 

Subsequent  to  your  letter,  to  wit,  March  2, 1891,  the  supreme  court 
handed  down  an  opinion  in  the  case  of  the  St.  Paul  and  Pacific  Rail- 
road Company  v.  Northern  Pacific  Railroad  Company  (139  U.  S.,  1),  in 
which  the  grants  under  consideration  were  discussed,  and  in  applying 
that  decision  to  the  adjustment,  it  was  held  by  me  June  10, 1891, 

It  being  tbns  decided  by  tbe  highest  judicial  tribunal  that  the  grant  for  the  St. 
Vincent  Extension,  as  it  is  called*  is  a  new  ^rant,  made  by  acts  of  Congress  subse- 
quent in  date  to  those  by  which  the  original  grant  was  made  for  the  main  line  to 
Breckenridge  and  the  branch  to  Crow  Wing,  it  seems  that  the  decision  of  my  prede- 
cessor, Secretary  Yilas,  in  8  L.  D.,  infra^  can  not  be  followed  bo  far  as  to  adjust  the 
grant  for  the  extension  in  connection  with  the  other  grants  as  an  entirety.  Tbe 
earlier  grants  must  be  adjusted  separately  from  the  later  one;  and  whenever  it  con- 
flicts with  the  older  grants,  as  at  St.  Cloud  and  perhaps  elsewhere,  they  will  have 
priority  of  right.  To  this  extent,  I  think,  the  decision  of  Secretary  Vilas  mnst  be 
modified,  and  this  modification  would  seem  so  effectually  to  sever  these  grants  as  to 
preclude  the  right  of  indemnity  selection  by  the  older  grants  along  the  line  of  the 
younger  grant,  and  vice  versa. 

It  was  for  the  review  in  this  decision  in  the  matter  of  the  adjustment 
of  its  grant,  that  the  Manitoba  Gompany  requested  a  suspension  of  action 
thereunder,  and  that  opportunity  be  afforded  it  to  present  the  matter 
orally,  which  was  granted,  the  case  being  heard  July  15th  last. 

A  brief  history  of  these  grants  is  necessary  to  a  proper  understand- 
ing of  the  matter  now  under  consideration. 
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The  grant  made  by  the  act  of  March  3,  1857  {supra),  was  for  a  main 
liue  from  Stillwater  to  a  point  between  the  foot  of  Big  Stone  Lake  and 
the  month  of  Sionx  Wood  Ilivery  with  a  branch  via  St  Clond  and  Grow 
Wing  to  St.  Vincent,  and  was  conferred  upon  the  Minnesota  and  Pa- 
cific Railroad  Company.  In  November,  1857,  this  company  located  the 
branch  line  as  far  north  as  Grow  Wing,  and  in  March,  1862,  the  State 
transferred  the  grant  to  the  St.  Paul  and  Pacific  Railroad  Company 

By  the  joint  resolution  of  July  12, 1862  (12  Stat.,  624),  a  grant  was 
made  to  the  State  of  Minnesota  for  a  neir  branch  line  having  its  south- 
western terminus  at  any  point  on  the  existing  line  between  the  Falls  of 
St.  Anthony  and  Crow  Wing,  and  extending  in  a  northeasterly  direc- 
tion to  the  waters  of  Lake  Superior,  in  lieu  of  that  part  of  the  original 
branch  line  extending  northwesterly  from  the  intersection  of  the  10th 
standard  parallel  with  the  fourth  gnide  meridian. 

By  the  9th  section  of  the  act  of  March  3, 1865  {supra)^  which  increased 
the  grant  made  by  the  act  of  March  3,  1857  (supra),  from  six  alternate 
sections  per  mile  on  each  side  of  the  roads  and  branches  to  ten  sections 
per  mile,  provision  was  made  that  said  act  should  be  so  construed  as  to 
apply  and  extend  to  that  part  of  the  line  authorized  to  be  vacated  by 
the  joint  resolution  of  July  12,  1862  (supra),  as  though  said  resolution 
had  not  been  passed,  and  also  to  the  line  adopted  by  the  State  in  lieu 
of  the  portion  of  the  line  so  vacated. 

We  now  have  two  branch  lines,  one  from  St.  Cloud  via  Grow  Wing 
to  St.  Vincent,  and  another  from  some  point  on.  the  line  between  the 
Falls  of  St  Anthony  and  Grow  Wing  to  Lake  Superior. 

By  the  act  of  March  3, 1871  (supra),  the  Saint  Paul  and  Pacific  Railroad 
Company  was  authorized  to  so  alter  its  branch  lines  that,  instead  of 
constructing  a  road  from  Crow  Wing  to  St.  Vincent,  and  from  St.  Cloud 
to  the  waters  of  Lake  Superior,  it  might  locate  and  construct  in  lieu 
thereof  a  line  from  Crow  Wing  to  Brainerd  to  connect  with  the  North- 
ern Pacific  Railroad,  and  from  St.  Clond  to  a  point  of  intersection  with 
the  line  of  the  original  grant  at  or  near  Otter  Tail  or  Rush  Lake,  so  as 
to  form  a  more  direct  route  to  St.  Vincent^  ^^  with  the  same  proportional 
grant  of  lands  to  be  taken  in  the  same  manner  along  said  altered  lines, 
as  is  provided  for  the  present  lines  by  existing  laws."  Provision  was 
also  made  for  a  relinquishment  by  the  company  of  all  the  lands  along 
the  "abandoned  lines  from  Grow  Wing  to  St.  Vincent  and  from  St. 
Cloud  to  Lake  Superior.'' 

After  the  passage  of  this  act  there  were  yet  two  branch  lines,  the  first 
comprising  that  portion  of  the  original  branch  liue  as  far  north  as  Crow 
Wing  with  the  extension  authorized  by  this  act  to  Brainerd,  and  the 
second,  being  an  entire  new  line  terminating,  as  intended  the  original 
branch  line  should,  at  St.  Vincent.  Of  these  lines  the  Manitoba  Coip- 
pany  claims  the  grant  appertaining  to  that  portion  of  the  first,  south  of 
Watab,  and  the  entire  new  line  to  St.  Vincent  while  the  St.  Paul  and 
Northern  Pacific  Railroad  Company  claims  the  grant  for  the  line 
tween  Watab  and  Brainerd. 
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Locations  were  made  nnder  the  act  of  March  3,  1871,  which  were  ac- 
cepted, and  the  roads  have  been  constructed  practically  upon  said  loca- 
tions. 

It  is  now  urged  that  in  view  of  the  decision  of  Mr.  Secretary  Chand- 
ler, in  which  it  was  held  that  nnder  the  act  of  March  3, 1857,  the  main 
and  branch  line  were  considered  as  one  and  the  same  road,  and  that  the 
act  of  March  3, 1871,  was  an  amendment  of  the  act  of  March  3, 1857,  and 
should  be  constrned  as  though  it  were  inserted  in  it.  which  decision  was 
re  affirmed  by  Mr.  Secretary  Vilas,  February  20, 1889  (8  L.  D.,  255),  and 
declared  to  have  become  '*  a  rule  of  property,"  it  ought  and  can  not  be 
overruled,  unless  very  clearly  shown  to  be  wrong;  further,  that  all  that 
was  meant  by  the  court,  in  the  case  referred  to,  was  that  (in  respect  to 
the  time  when  the  grant  of  1871  was  to  take  effect),  as  against  an  ad- 
verse railroad  grant  or  other  claim,  it  was  to  be  considered  a  new  grant. 

In  answer  to  the  first  proposition,  I  have  but  to  refer  to  the  act  of 
March  3,  1?87  (24  Stat.,  556),  which  directs  an  immediate  adjustment, 
**  in  acconlance  with  the  decisions  of  the  supreme  court,"  of  all  railroad 
land  grants  made  by  Congress  then  unadjusted. 

There  can  be  no  question  but  that  these  grants  come  nnder  that  act, 
and  it  is  but  necessary  to  consider  whether,  under  the  decisions  of  that 
court,  these  grants  are  to  be  considered  and  adjusted  as  one  or  separate 
grants. 

In  the  case  before  referred  to,  the  St.  Paul  and  Pacific  Railroad  Com- 
pany contended  that  the  acts  of  March  3,  1865,  and  March  3,  1871,  are 
to  be  treated,  not  as  distinct  acts,  but  simply  as  amendments  to  the  act 
of  March  3,  1857. 

In  answer  to  such  contention  the  court  says : 

the  act  of  1871  does  not  purport  in  any  sense  to  be  au  amendment  of  the  act  of  1857.  It 
simply  authorizen  the  St.  Paul  and  Pacific  Railroad  Company  to  change  itR  lines  in 
consideration  of  the  rclinquiBhrneut  of  certain  lands.  The  old  lines  were  to  be  given 
up,  and  all  tbf  benefits  attached  to  them,  in  consideration  of  which  new  lines  were 
authorize*).  The  old  lines  were  notamendtd^  but  were  abandoned.  There  was  no  partial 
release  of  the  accompanying  grant:*,  but  whatever  rights  attended  the  original  lines 
were  to  be  surrendered. 

This  language  is  very  plain  and  can  not  be  misunderstood. 

In  the  argument,  both  oral  and  by  brief,  counsel  for  these  companies 
lay  particular  stress  upon  certain  words  used  in  the  act  of  1871 — viz : 

^^  may  so  alter  its  branch  lines with  the  same  proporr 

tronal  grant  of  lands  to  he  taken  in  the  same  manner  along  said  altered  lines, 
as  is  provided  for  the  present  lines  by  existing  laws." 

It  is  urged  that  lands  are  taken  in  the  same  manner  as  was  provided 
by  the  then  existing  laws  when  they  are  taken  under  and  according  to 
the  conditions  and  limitations  of  the  acts  of  1857  and  1865,  and  that  the 
altered  lines  consist  of  the  portions  located  pursuant  to  the  act  of  1871, 
together  with  the  portions  of  the  line  originally  contemplated,  which 
were  not  affected  by  the  alteration  ;  hence,  it  follows  that  they  are  taken 
along  the  altered  lines  when  they  are  taken  any  whf^re  along  the  line  as 
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finnlly  located,  parsuant  to  tbe  provisions  of  the  acts  of  1857,  1865,  and 
1871. 

This  conteution  can  not  be  sustained,  in  the  light  of  the  decision 
above  referred  to. 

It  will  be  remembered  that  the  grants  made  by  the  acts  of  1857  and 
18G5  were  to  the  Territory  and  State  of  Minnesota,  and  that  lands  were 
only  to  be  disposed  of  in  the  manner  as  therein  provided,  under  the 
direction  of  the  State,  who  was  to  see  that  they  were  applied  for  the 
pari>oses  intended.  The  act  of  1865  provided  for  the  issue  of  patents 
to  the  State  as  the  road  was  constructed,  applying  tbe  '<  coterminous 
principle.' 

The  act  of  1871  recognized  the  action  of  the  State  in  conferring  the 
grants  upon  the  St.  Paul  and  Pacific  Company,  and  authorized  that 
comi)any  to  alter  its  lines,  but  that  the  grant  for  such  altered  lines  (for 
which  no  previous  grant  had  been  made)  was  to  be  taken  in  the  same 
manner  as  though  the  company  had  built  and  earned  the  grants  for 
existing  lines,  t.  «.,  through  the  State,  and  as  the  road  was  constructed, 
recognizing  the  coterminous  principle. 

The  amount  of  the  grant  was  fixed  by  the  words,  ^Hhe  same  propor- 
tional grant  of  lauds,"  and  they  were  to  be  taken  where  ?  Along  the 
altered  lines,  t.  «•,  the  new  or  changed  lines. 

1  am  clearly  of  the  opinion  that  the  directions  heretofore  given  for  the 
adjustment  of  these  grants,  and  embodied  in  my  letter  to  you  of  June 
10th  last,  are  correct,  and  I  have  therefore  to  direct  that  you  proceed 
without  delay  in  this  matter,  asgreat  interests  are  involved  and  demand 
immediate  attention. 

Other  questions  were  attempted  to  be  raised  by  the  St.  Paul  and 
Northi  rn  Pacific  Railroad  Company,  in  the  matter  of  certain  deductions 
made  in  the  a<ljustment  before  submitted  by  your  office,  but  I  prefer  to 
leave  the  same  until  the  matter  is  again  presented  in  accordance  with 
the  directions  herein  given. 


BIGHT  OF  WAT— ACT  OF  MARCH  8,  1891. 

H.  B.  Jones  et  al. 

An  applioation  for  a  right  of  way  for  a  ditch  and  reservoir,  under  the  act  of  March 
3, 1891,  shoald  be  accompanied  by  evidence  as  to  the  person  anthorized  to  make 
the  survey  therefor,  and  that  the  line  of  ronte  and  location,  as  surveyed  and 
represented  on  the  map,  were  duly  adopted,  as  of  a  certain  date,  by  the  owners  of 
snch  ditch  and  reservoir. 

The  affidavit  of  the  person  employed  to  make  the  survey  should  also  be  filed,  setting 
forth  the  facts  as  to  the  date  of  the  survey,  the  distance  and  termini,  and  that 
the  survey  is  correctly  shown  by  the  map. 

Where  the  line  of  route  passes  through  a  school  section  it  should  be  shown  whether 
said  section  passed  to  the  State  or  was  excepted  from  the  grant ;  and  it  should 
be  further  shown  whether  said  ditcb,  or  reservoir,  passes  through,  or  embraces, 
land  included  within  a  government  reseryation. 
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Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

2, 1891. 

By  letter  of  September  7,  1891,  yoa  transmitted  the  application 
and  diagram  of  H.  B.  Jones  and  J.  D.  Patterson  of  Wakenbnrg,  Col- 
orado, for  an  irrigating  ditch  and  reservoir,  known  as  the  extension  of 
the  Mahan  ditch  and  reservoir.  Ttie  head-gate  of  the  extension  is  lo- 
cated in  the  NE.  J  of  the  SE.  i  of  Sec.  33,  T.  26  S.,  R.  67  W.,  Colorado. 
Said  application  is  made  under  the  provisions  of  the  act  of  March  3, 
1891  (26  Stat.,  1095).  It  appears  that  the  Mahan  ditch  and  reservoir 
is  a  private  enterprise,  owned  by  private  individuals.  It  appears  from 
your  letter  that  the  diagram  submitted  has  been  examined,  in  connec- 
tion with  the  pablic  surveys  and  found  to  agree  therewith  in  all  essen- 
tial particulars,  and  you  accordingly  recommend  that  said  papers  and 
diagram  be  received  and  placed  on  file. 

Sections  18  to  21  inclusive,  of  the  act  of  March,  1891,  relating  to  the 
right  of  way  over  the  public  lands  are  very  similar  in  their  provisions 
to  the  act  of  March  3, 1875  (18  Stat,  482),  relating  to  the  right  of  way 
for  railroads ;  and  in  the  circular  letter  to  the  local  officers,  dated  April 
17,  1891  (12  L.  D.,  429),  under  the  act  of  1891,  referenciB  was  made  to 
the  circular  dated  January  13,  i888  (12  L.  D.,  423),  under  the  act  of  1875. 

The  twentieth  section  of  the  act  of  1891  provides : 

That  the  provisious  of  this  act  shall  apply  to  all  canals,  ditches,  or  reservoirs,  here- 
tofore or  hereafter  constracted,  whether  constracted  by  corporations,  individaals,  or 
association  of  individuals,  on  the  filing  of  the  certificates  and  maps  herein  provided 
for.  If  snch  ditch,  canal,  or  reservoir,  has  been  or  shall  be  constructed  by  an  indi- 
vidual or  association  of  individuals,  it  shall  be  sufficient  for  snch  individual  or  asso- 
ciation of  individuals  to  file  with  the  Secretary  of  the  Interior,  and  with  the  register 
of  the  land  office  where  said  land  is  located,  a  map  of  the  line  of  snch  canal,  ditch| 
or  reservoir,  as  in  case  of  a  corporation,  with  the  name  of  the  individual  owner  or 
owners  thereof,  together  with  the  articles  of  association,  if  any  there  be,  etc. 

The  papers  now  presented  do  not  show  a  compliance  with  the  require- 
ments of  this  section,  and  the  circulars  above  referred  to.  The  papers 
submitted  consist  of  an  affidavit  of  Joseph  D.  Patterson,  and  a  certified 
copy  of  what  purports  to  be  a  statement  of  the  extension  of  the  Mahan 
ditch,  filed  in  the  office  of  the  county  clerk  of  Huerfano  county,  Colo- 
rado, on  the  6th  day  of  August,  1891,  and  a  map  showing  the  location 
of  the  extension  of  the  ditch  from  the  headgate  in  section  33,  to  a  res- 
ervoir located  principally  upon  the  N.  J  SW  J  and  >.  J  NW.  J  of  sec- 
tion 36,  T.  26  S.,  B.  67  W.,  and  thence  a  waste  ditch  running  in  a  north- 
easterly direction  and  emptying  into  an  arroyo  near  the  center  of  the 
west  side  of  the  NE.  J  of  said  Sec.  36.  The  map  was  filed  with  the  reg- 
ister of  the  Pueblo,  Colorado,  land  office,  on  the  8th  day  of  August, 
1891.  It  has  a  statement  on  it  as  follows :  ''  Surveyed  by  L.  W.  Burtch, 
county  surveyor,  Huerfano  Co.,  Colorado,  January  9,  1889,"  but  it  does 
not  contain  any  other  evidence  that  it  was  surveyed  by  him.  Section 
20  of  the  act  of  March,  1891,  requires  the  map  to  be  filed  by  individual 
owners  of  canals,  ditches,  or  reservoirs,  under  it,  to  be  the  same  "as  in 
case  of  a  corporation/'  and  the  regulations,  supra^  require  the  affidavit 
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of  the  person  employed  to  make  the  snrvey  setting  forth  that  the  sarvey 
of  the  route  from  the  point  of  starting  giving  termini  and  distance,  was 
made  by  him,  as  surveyor,  employed  for  the  purpose  on  or  between  cer- 
tain dates,  giving  them,  and  that  such  survey  is  accurately  represented 
on  the  map. 

The  affidavit  of  Joseph  D.  Patterson  shows  that  he  is  one  of  the  owners 
of  the  ditch  and  reservoir  and  that  the  map  shows  the  true  line  thereof. 
It  should  have  stated  the  name  of  the  person  employed  to  make  the 
survey  and  that  the  line  of  route  so  surveyed  and  represented  by  the 
map  was  adopted  by  the  owners  on  a  certain  date. 

Congress  by  act  of  March  3, 1875  (18  Stat.,  474),  granted,  to  the  State 
of  Colorado,  for  school  purposes,  sections  sixteen  and  thirty-six  in  every 
township,  except  where  said  sections  had  been  sold  or  otherwise  dis- 
posed of  by  any  act  of  Congress,  and  except  where  said  sections  were 
mineral  in  character.  I  am  not  advised  as  to  whether  this  particular 
section  thirty-six,  was  included  in,  or  exempted  from,  said  grant.  If  it 
were  not  excepted  from  said  grant,  then  it  passed  to  the  State  and  in 
that  event  the  Department  would  not  be  justified  in  approving  the  map 
in  question  further  than  the  western  boundary  line  of  said  section  thirty- 
six.  If  said  section  thirty-six  were  excepted  from  said  school  grant, 
and  is  now  government  land,  then  the  Department  might  properly  ap- 
prove the  map  thereon,  provided  there  exists  no  other  legal  obstacle. 

It  should  further  be  made  to  appear  as  a  fact,  that  neither  the  ditch 
nor  reservoir  run  through  or  embrace  any  part  of  land  in  a  government 
reservation,  or  if  it  does,  then  the  map  of  location  should  be  submitted 
to  the  Department  having  charge  of  such  reservation  for  approval,  as 
well  as  to  this  Department.  All  maps  presented  for  approval  should 
be  filed  in  duplicate. 

For  the  foregoing  reasons  this  map  cannot  be  approved,  and  it  and 
accompanying  papers,  are  therefore  returned  to  you  without  my  ap- 
proval. You  will  call  the  attention  of  the  parties  interested,  in  connec- 
tion with  the  regulations  referred  to,  to  the  defects  herein  pointed  out, 
and  to  such  others  as  a  careful  reexamination  of  the  map  and  papers 
may  disclose,  and  inform  said  parties  that  they  will  be  allowed  an 
opportunity  to  remedy  the  same. 


repaymbnt— act  of  junb  16,  1880. 
Arthur  L.  Thomas. 

There  is  do  statutory  aathority  for  the  repayment  of  purohase  money,  fees,  oi  com- 
missions, where  (he  entry  fails  through  uo  fault  or  error  on  the  part  of  the  gov- 
ernment. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Octo- 
ber 6,  1891. 

I  herewith  enclose  a  copy  of  a  letter  received  from  Hon.  A.  0.  Mat- 
thews, First  Comptroller  of  the  Treasury,  with  reference  to  the  appli- 
cation of  Arthur  L.  Thomas  for  repayment  on  his  canceled  desert  land 
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entry,  also  a  copy  of  my  reply  thereto;  and  I  bave  to  direct  that  in 

fatareyoa  will  be  governed  by  the  principles  therein  anuoanced,  in  the 

consideration  of  applications  for  the  repayment  of  purchase  money,  and 

of  fees  and  commissions. 

Tbbasuby  Department, 

First  Comptroller's  Office, 

WasJUngton^  February  6, 1891. 
Hon.  John  W.  Noble, 

Secretary  of  the  Interior : 

Sir  :  I  respectfully  invite  your  attention  to  section  2  of  an  act  (tf 

Congress  entitled : 

An  act  for  the  relief  of  certain  settlers  on  the  pablio  lands  and  for  the  payment  of 
certain  fees,  purchase  money  and  commissions  paid  on  void  entries  of  public  lands. 
Approved  June  16,  18tj0,  21  Stat.,  287. 

That  section  provides  in  substance  that  where  entries  have  been  er- 
roneously made  and  cannot  be  confirmed,  the  Secretary  of  the  Interior 
shall  cause  to  be  repaid  to  the  person  who  ma  le  such  entry  the  fees 
and  commissions  upon  the  surrender  of  the  duplicate  receipt  and  .the 
execution  of  a  proper  relinquishment  of  all  claim  to  said  land.  That 
is  to  say,  if  the  government  has  allowed  an  entry  to  be  made,  which 
proves  to  be  erroneous  and  the  entry  cannot  be  confirmed  by  the  gov- 
ernment, then  the  purchase  money  should  be  refunded  to  the  entry- 
man.  This  follows  by  a  common  law  principle,  in  my  judgment,  which 
is  the  right  of  the  purchaser  to  recover  the  purchase  money  of  the 
vendor  when  the  purchase  fails  where  a  proper  warranty  is  con- 
tained in  a  deed  of  conveyance.  I  have  invited  attention  to  this  sec- 
tion with  the  view  of  further  calling  your  attention  to  a  case  now  pend- 
]ti<;  in  this  office,  where  application  has  been  made  for  a  refund  under 
this  statute  of  the  purchase  money.  Report  No.  53380,  in  favor  of 
Arthur  L.  Thomas,  who  is  governor  of  Utah,  says : 

That  on  February  2,  1887,  he  made  desert  land  entry  of  section  29,  township  6, 
N.  R.  5,  W :  That  previous  to  making  said  entry  he  was  driven  upon  the  land  by 
one  Meacham,  a  surveyor :  That  said  Meacham  in  pointing  out  the  lines  bounding 
said  section,  located  the  west  line  of  it  about  a  half  mile  further  west  than  it  proved 
to  be :  That  he  (Thomas)  secured  water  to  reclaim  six  hundred  and  forty  acres  of  the 
land,  and  that  because  of  the  mistake  of  said  Meacham  he  was  forced  to  relinquish 
two  hundred  and  eighty  acres  o^  his  entry,  because  of  his  inability  to  reclaim. 

That  part  of  his  entry  for  the  two  hundred  and  eighty  acres  was  can- 
celed by  the  Oeneral  Land  Office,  and  he  claims  a  refund  of  $70.00  paid 
for  said  two  hundred  and  eighty  acres  of  the  land. 

My  judgment  is  that  this  sum  should  not  be  allowed  Governor  Thomas. 
The  mistake  is  not  the  mistake  of  the  government;  it  was  his  own  mis- 
take. There  is  no  reason  shown  why  the  entry  in  question  cannot  be 
confirmed  on  the  part  of  the  government.  He  should,  therefore,  be 
held  to  his  entry  and  not  be  allowed  to  plekd  in  his  own  behalf  a  mis- 
take of  his  own,  through  which  he  expects  to  recover  a  part  of  the 
purchase  money. 
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My  attention  has  been  called  to  what  purports  to  be  an  opinion  of 
your  office,  b3'  your  predecessor,  in  which  in  reply  to  an  inquiry,  he 
says : 

Yon  say  in  yoar  decision  that  *'  there  was  uo  error  in  the  part  of  the  gOTemment 
in  allowing  the  second  entry''  and  seem  to  assume  that  in  order  to  afford  the  relief 
provided  for  in  the  act  the  error  must  ali^ays  be  one  committed  by  the  government. 
I  think  such  constraction  is  too  narrow.  The  statute  says :  "  where  from  any  cause 
the  entry  has  been  erroneously  allowed.'' 

My  judgment  is  that  the  quotation  of  your  predecessor  should  at 
least  have  concluded  the  sentence,  and  then  it  would  read,  ^' where 
from  any  cause  the  entry  has  been  erroneously  allowed,  and  cannot  be 
confirmed;  ^  evidently  meaning,  cannot  be  confirmed  on  the  part  of  the 
government,  the  purchase  money  should  be  refunded.  His  construc- 
tion of  the  statute  is  broader  than  the  statute  itself,  not  only  in  the 
letter  of  the  statute,  but  in  the  meaning  of  the  law  as  well,  and  in  my 
judgment  should  not  be  permitted  to  stand  as  the  correct  interpreta- 
tion of  the  law  in  question.  However,  I  do  not  undertake  to  control 
this  matter,  and  if  the  interpretation  I  have  quoted,  shall  be  your  in- 
terpretation, after  a  review  of  this  question,  the  accounts  for  the  refund 
of*  said  money  will  hereafter  be  passed,  although  the  error  is  not  one 
growing  out  of  the  act  of  the  government,  but  arising  from  an  error, 
or  carelessness  or  neglect  of  the  entryman  himself. 

I  wish  also  to  add,  that  if  the  entry  is  to  be  canceled  and  the  money 
refunded,  the  whole  entry  should  be  canceled  and  the  law  should  not 
be  so  construed  that  the  entryman  should  be  permitted  to  take  the 
good  laud  and  throw  the  bad  land  back  on  the  government  as  it  is 
apparently  sought  to  do  in  the  case  of  Governor  Thomas. 

I  will  hold  the  account  in  question  awaiting  your  reply. 
Very  respectfully, 

A.  C.  Matthews, 

Comptroller. 

Secretary  Noble  to  the  First  Comptroller  of  the  Treasury y  October  3, 1891. 

I  am  in  receipt  of  your  letter  of  February  6, 1891,  calling  my  atten- 
tion to  the  application  of  Arthur  L.  Thomas,  for  the  repayment  of  the 
purchase  money  paid  by  him  on  two  hundred  and  eighty  acres,  em- 
br.iced  in  his  desert  land  entry  of  six  hundred  and  forty  acres,  at  Salt 
Lake  City,  Utah  Territory,  now  before  you  for  adjustment. 

The  facts  in  connection  with  this  case  are  as  follows :  Before  Thomas 
made  his  entry  of  the  section  containing  six  hundred  and  forty  acres, 
he  consulted  a  surveyor  who  pointed  out  to  him  the  lines  or  the  boun- 
daries of  said  section,  but  in  doing  this  the  surveyor  made  a  mistake, 
and  located  the  boundary  one  half  mile  too  far  to  the  west,  and  Thomas 
found  that  he  had  entered  two  hundred  and  eighty  acres  which  he  stated 
be  was  unable  to  reclaim.  He,  therefore,  relinquished  that  quantity  of 
land  and  asks  for  the  repayment  of  the  purchase  money.    The  applica- 
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lion  is  made  auder  the  second  section  of  the  act  of  Jane  16,  1880  (21 
Stat.,  287),  which  provides  that — 

In  all  cases  where  homestead  or  timber  oalture  or  desert  land  entries  or  other  en- 
tries of  public  lands  have  heretofore  or  shall  hereafter  be  canceled  for  conflict,  or 
where,  from  any  cause,  the  eutry  has  been  erroneously  allowed  and  can  not  be  uon- 
firmed,  the  Secretary  of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made 
such  entry,  or  to  his  heirs  or  assigna,  the  fees  and  commissions,  amonnt  of  purchase 
money,  and  excess  paid  upon  the  same. 

You  state  that  your  attention  has  been  called  to  the  decision  of  this 
Department  in  the  case  of  Duthau  B.  Snody  (1  L.  D.«  532). 

In  that  decision,  my  predecessor,  addressing  the  Gommissioner  of  the 
General  Land  Office,  ased  the  following  langnage: 

You  say  in  your  decision  that  th  -re  was  no  error  on  the  part  of  the  government  in 
allowing  the  secoud  entry,  and  seem  to  assume  that  in  order  to  afford  the  relief  pro- 
vided for  in  the  act  the  error  must  always  have  been  one  committed  by  the  govern- 
ment. I  think  such  construction  is  too  narrow.  The  statute  says,  **  where  from  any 
cause  the  entry  has  been  erroneously  allowed."  The  entryman,  in  a  case  like  the 
preseuf,  necessarily  forfeits  his  improvements,  which  often,  as  in  this  case,  are  of 
much  value.  The  law  does  not  favor  forfeiture,  and  the  object  of  this  act  was  to 
prevent  them,  in  certain  cases,  to  the  extent  of  fees,  commissions,  and  purchase 
money. 

In  your  letter,  you  say : 

My  jadgmeut  is  that  the  quotation  of  your  predecessor  should  at  least  have  con- 
cluded the  senteuce,  and  then  it  would  read,  ''  where  from  any  cause  the  entry  has 
been  erroneously  allowed,  and  oannot  he  confirmed  ;  "  evidently  meaning,  cannot  be 
confirmed  on  the  part  of  the  government,  the  purchase  money  should  be  refunded. 
His  construction  of  the  statute  is  broader  than  the  statute  itself,  not  only  in  the  letter 
of  the  statute,  but  in  the  meauinji^  of  the  law  as  well,  and  in  my  judgment  should 
not  be  permitted  to  stand  as  the  correct  interpretation  of  the  law  in  question.  How- 
ever, I  do  not  undertake  to  control  this  matter,  and  if  the  interpretation  I  have 
quoted  sball  be  your  Interpretation,  after  a  review  of  this  question,  the  accounts  for 
the  refund  of  said  money  will  hereafter  be  passed,  although  the  error  is  not  one 
growing  out  of  the  act  of  the  government,  but  arising  from  an  error,  carelessness  or 
neglect  of  the  eutry  man  himself. 

The  application  of  Gov.  Thomas,  seems  to  have  been  allowed  in  ac- 
cordance with  the  interpretation  put  upon  the  decision  above  cited, 
together  with  the  decisions  of  the  Department  in  the  cases  of  Hiram 
H.  Stone  (5  L.  D.,  527),  and  George  H.  Goble  (6  L  D.,  665) ;  it  there- 
fore  seems  to  be  necessary  to  discuss  and  to  review  the  same. 

In  the  case  of  Snody  the  entry  upon  which  repayment  was  made, 
was  a  second  homestead  entry,  an  entry  which  under  the  law  and  the 
uniform  rulings  of  the  Department  was  illegal,  and  which  the  Land 
Department,  in  the  discharge  of  its  duty,  was  obliged  to  cancel,  and 
which  could  not  be  confirmed,  hence  repayment  was  proper.  I  concur 
with  you,  that  said  opinion  would  have  been  more  complete  had  the 
important  words  ^'and  cannot  be  confirmed"  been  added  thereto,  thus 
stating  the  true  and  correct  reason  why  repayment  should  be  made. 
Applying  the  law  to  the  real  facts  in  the  Snody  case,  I  can  see  nothing 
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therein  to  sastain  the  application  of  Thomas  for  the  reason,  he  made  a 
legal  entry  and  said  entry  could  have  been  confirmed ;  it  was  not  an 
illegal  entry  which  could  not  be  confirmed  as  in  the  case  of  Snody. 

Tonr  letter  was  referred  to  the  Commissioner  of  the  General  Land 
Office  for  his  report  thereon,  and  in  his  reply  he  states,  that  the  change 
in  the  location  of  the  lines  of  the  section,  ^*  threw  the  eastern  half  of 
his  entry  upon  high  bluffs  and  land  not  susceptible  of  irrigation,  and 
therefore  not  subject  to  entry  under  the  desert  land  law,  because  the 
same  could  not  be  irrigated."  So  far  as  the  facts  in  the  case  are  con- 
cerned, an  intelligent  statement  could  only  be  made  after  a  careful  in- 
vestigation or  a  full  hearing,  neither  of  which  took  place  so  far  as  the 
record  shows.  It  may  be  true,  that  it  would  have  been  difficult  to  irri- 
gate the  land,  and  that  the  returns  would  not  have  compensated  for  the 
outlay  in  reclaiming  the  same,  but  even  if  we  admit  that  a  portion  of 
the  land  could  not  have  been  irrigated,  it  does  not  follow  that  the  en- 
try was  erroneously  allowed,  or  that  it  could  not  be  confirmed  in  the 
sense  these  words  are  employed  in  the  statute  under  consideration. 

It  was  not  erroneously  allowed  as  far  as  any  prior  appropriation  of 
the  land  was  concerned,  neither  was  it  in  violation  of  the  Inw  under 
which  it  was  made.  The  law  provides  that  a  claimant  upon  the  pay- 
ment of  twenty-five  cents  per  acre  may  file  a  declaration  under  oath, 
with  the  register  and  receiver  of  the  land  district  in  which  any  desert 
land  is  situated,  that  he  intends  to  reclaim  a  tract  of  desert  land,  &c. 
The  Gommissioner  of  the  General  Land  Office  reports  that  the  entire 
section  immediately  adjoining  the  tract  in  question  on  the  east,  has  been 
entered  as  desert  land,  and  it  must  be  assumed  that  the  tract  in  ques* 
tion  is  of  that  character.    The  statute  provides, — 

That  all  lands  exclusive  of  timber  lands  and  mineral  lands  which  will  not,  without 
irrigatioiiy  produce  some  agricultural  crop,  shall  be  deemed  desert  lands  within  the 
meaning  of  this  act. 

The  action  of  Thomas  in  entering  the  land  was  voluntary.  It  may 
have  been  the  result  of  an  erroneous  impression,  or  it  maj'  have  been 
the  result  of  erroneous  information  given  him,  but  the  entry  was  not 
erroneously  allowed,  so  far  as  either  the  law  or  the  records  of  the  land 
office  show,  and  neither  the  law  nor  the  government  interposed  any 
obstacles  to  the  confirmation  of  said  entry  by  the  performance  of  the 
acts  necessary  to  confirm  the  same.  The  fact  that  it  may  not  have  been 
advantageous  nor  practicable  to  reclaim  the  laud,  did  not  prevent  the 
confirmation  of  the  entry  made  by  the  claimant — in  fact  the  entry  for 
the  greater  portion  of  the  land  embraced  therein,  has  been  confirmed. 

In  his  report  the  Commissioner  cites  the  case  of  Hiram  H.  Stone  (6 
L.  D.,  527),  in  support  of  the  application  of  Thomas.  The  entry  of 
Stone  embraced  land  in  an  even  and  in  an  odd  numbered  section — the 
land  in  the  odd  numbered  section  had,  prior  to  entry,  passed  to  the 
grant  to  a  railroad  company,  hence  the  entry  was  erroneously  allowed 
and  could  not  be  confirmed  by  the  government  for  that  portion  thus 
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situated,  and  when  this  portion  was  canceled,  but  two  hundred  and 
eleven  acres  remained;  the  entry  was  also  made  prior  to  survey,  when 
it  was  impossible  to  ascertain  that  the  greater  portion  of  the  land  was 
not  subject  to  the  same.  It  was  held  that  such  beiii^  the  facta,  the  en- 
try could  not  be  confirmed  in  its  entirety  and  that  to  restrict  the  claim- 
ant to  the  quantity  of  land  embraced  in  his  entry,  that  was  subject 
thereto,  would  be  to  restric  t  the  entry  to  a  quantity  less  than  that 
allowed  by  statute,  hence  repayment  was  made. 

A.  glance  will  show  how  different  the  facts  are  in  the  Thomas  case, 
a  case  where  the  entry  was  not  erroneously  allowed  and  where  it 
could  be  confirmed  so  far  as  the  government  was  concerned.  The 
Commissioner  also  cites  the  case  of  George  H.  Goble  (6  L.  D.,  055). 
In  this  case  Goble  made  desert  land  entry  for  six  hundred  and  forty 
acres  and  subsequently  ascertained  that  he  could  not  irrigate  one  hun- 
dred and  sixty  acres  of  said  tract  and  he  relinquished  the  same,  and  his 
application  for  repayment  was  allowed  by  my  immediate  predecessor. 
This  action  was  based  upon  the  decision  in  the  case  of  Stone.  But  the 
facts  in  the  two  cases  were  entirely  different,  and  I  do  not  think  repay- 
ment was  properly  allowed  in  the  Goble  case,  as  his  entry  was  not 
erroneously  allowed,  and  the  government  interposed  no  obstacles  to  its 
confirmation. 

You  say  in  your  letter,  that  in  your  judgment,  repayment  shoald  not 
be  allowed  Gov.  Thomas.    I  concur  in  this  view. 

John  Garland,  who  was  an  officer  in  the  United  States  army,  made  a 
homestead  entry  under  the  supposition  that  he  was  not  required  to  re- 
side on  the  land.  On  being  informed  of  his  mistake  he  relinquished  his 
entry  and  made  application  for  repayment  of  fees  and  commissions. 
This  was  refused  by  my  predecessor,  Secretary  Teller,  who  in  his  opin- 
ion said: 

That  act  of  Jane  16, 18^,  allowed  such  repayment  iu  cases  where  au  entry  has  been 
canceled  for  conflict,  or  has  been  erroneously  allowed  and  can  not  be  confirmed.  The 
present  case,  so  far  as  appears,  is  not  within  either  of  these  provisions.  There  was 
no  conflict,  the  entry  was  not  erroneously  allowed,  and  might  have  been  confirmed. 
As  there  has  been  no  fault  or  error  on  the  part  of  the  government,  this  Department  is 
without  anthority  in  the  matter.     (1  L.  D.,  5:)2). 

This,  in  my  opinion,  is  a  correct  construction  of  the  law,  and  it  has 
been  followed  by  this  Department  under  its  present  administration. 
Albert  8.  Hovey  (9  L.  D.,  670);  W.  8.  Jackson  (10  L.  D.,  12);  David  J. 
Morgan  (12  L.  D.,  78). 

The  application  of  Gov.  Thomas  was  inadvertently  approved,  and  I 
have  to  request  that  the  same  be  returned  to  this  Department. 

A  copy  of  this  letter  will  be  sent  to  the  Commissioner  of  the  General 
Land  Office,  with  instructions  that  the  principle  announced  therein,  will 
control  in  the  consideration  of  applications  for  repayment. 
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APPLICATION  TO  ENTER-APPEAL. 

IIenbt  Dale. 

An  application  to  make  entry  nnder  the  timber  cnltnrelaw  shoald  be  presented  within 
a  reasonable  time  after  the  execution  of  the  preliminary  affidavit. 

Failnre  to  appeal  within  the  prescribed  period,  from  the  rejection  of  an  application 
to  enter,  defeats  the  right  of  the  applicant  to  be  heard  in  the  presence  of  an  in- 
tervening adverse  claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  7,  1891. 

I  have  examined  the  appeal  of  Henry  Hale  from  yonr  decision  of 
November  8,  1888,  in  which  yoa  approve  the  action  of  the  local  officers 
iu  their  rejection  of  his  application  to  make  timber  calture  entry  for 
the  SB.  J  of  Sec.  30,  T.  11,  E.  37  W.,  North  Platte,  Nebraska,  land  dis- 
trict. 

The  record  shows  that  he  filed  his  application  and  affidavit  January 
24, 1888,  together  with  the  relinqaishment  of  Johnson,  a  former  entry- 
man,  dated  December  3, 1887.  Hale's  affidavit  was  sworn  to  November 
18, 1887.  The  local  office  rejected  the  application  for  the  '^reason  that 
affidavit  Is  too  old,  being  sworn  to  as  far  back  as  November  18, 1887." 

Febiuary  15, 1888,  one  Winchell  made  timber  culture  entry  for  said 
land. 

On  appeal  to  your  office  you  sustain  the  ruling  of  the  local  officers. 
The  grounds  upon  which  your  office  decision  was  based,  however,  were 
that  the  application  of  Hale  could  not  be  received  because  the  affidavit 
was  made  while  the  land  was  under  appropiiation  by  a  timber  culture 
entry,  and  for  the  further  reason  that  he  did  not  appeal  from  the  de- 
cision of  the  local  officers  within  the  time  prescribed  by  the  rules  of 
practice.   . 

The  application  of  Hale  was  properly  rejected  by  the  local  officers. 
The  language  used  in  the  case  of  George  H.  Morey  (10  L.  D.,  325),  is 
applicable  to  this  case.    On  page  326  it  is  said: 

More  than  two  mouths  therefore  intervened  and  for  this  delay  the  applicant  offers 
no  explanation.  In  the  absence  of  a  proper  explanation  I  deem  such  a  delay  nnrea- 
aonable,  etc. 

It  seems  that  the  first  official  notice  to  Hale  of  the  action  of  the  local 
office  and  of  his  right  to  appeal,  was  communicated  to  his  attorney  at 
Williaraston,  Michigan,  the  post  office  address  of  applicant.  This  no- 
tice was  dated  March  24,  1888.  From  the  date  of  the  receipt  of  that 
notice  he  had  thirty  days  in  which  to  file  his  appeal,  and  ten  days  addi- 
tional for  transmission  by  mail.  (Rule  67,  Rules  of  Practice.)  The  ap- 
peal was  filed  June  14,  about  eighty  days  after  receiving  the  notice. 
This  certiiinly  comes  too  late  in  the  face  of  an  adverse  claim.  If  it  were 
only  between  the  government  and  the  entryman,  the  rule  might  be 


366  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

waived,  on  account  of  the  amoant  of  money  which  Mr.  TTale  has  in- 
vested in  this  tract,  but  I  cannot  see  my  way  clear  to  sacrifice  Mr,  Win- 
chell,  who  presumably  has  acted  in  good  faith,  to  protect  Mr.  Bale  from 
the  effect  of  his  laches.  The  decision  appealed  from  is  accordingly 
affirmed. 


BES  JUDICATA— PRE-EMPTION  SETTLEMENT— ABANDONMENT* 

CUELL  9.  AYERS. 

A  matter  once  in  iasne  and  determined  by  final  decision  of  the  Department  is  res 
judicata  as  between  the  parties  litigant. 

It  is  not  an  act  of  abandonment  for  a  pre-emptor  who  is  residing  on  the  half  of  a 
qnarter  section,  and  has  a  pending  contest  against  an  existing  entry  on  the 
entire  quarter,  to  remove  to  the  other  half  on  the  cancellation  of  said  entry, 
where  he  maintains  a  settlement  on  the  whole  quarter  section. 

First  Assistant  Secretary  Chandler  to  the  Gommissioner  of  the  General 

Land  Officej  October  7,  1891. 

I  have  considered  the  case  of  Alexander  T.  Bnell  v,  James  L.  Ayers, 
(Orpha  L.  Ayers,  administratrix  for  the  heirs)  on  appeal  by  the  former 
from  your  decision  of  Jane  4,  1890,  dismissing  his  protest  against  the 
final  proof  of  the  latter  and  accepting  said  proof  for  the  E.  J,  SW,  J, 
Sec.  5,  T.  110,  R.  61,  Huron,  South  Dakota,  land  district. 

This  case  originated  ten  years  ago,  and  has  been  twice  before  this 
Department.  Secretary  Teller,  on  February  21,  1884  (2  L.  D.,  257), 
having  the  case  before  him  as  then  presented,  held  that  the  agreement 
entered  into  by  and  between  the  parties,  by  which  Ayers  withdrew  his 
filing  for  the  entire  SW.  J  and  allowed  Buell  to  make  timber  culture 
entry  for  the  west  half  of  the  same,  and  Buell  waived  his  preference 
right  to  enter  as  to  the  east  half  of  the  same,  allowing  Ayers  to  file  a 
pre-emption  declaratory  statement  therefor,  should  be  upheld. 

The  record  of  the  case  up  to  this  time  (February  21,  1884)  is  fully 
presented  in  said  decision,  and  will  not  be  repeated  here  except  so  far 
as  may  be  necessary  to  a  proper  understanding  of  the  case.  Upon  the 
promulgation  of  said  judgment  Buell  filed  a  motion  in  the  Department 
<^for  a  reconsideration  of  said  decision,  and  prays  that  the  same  may 
be  set  aside  and  that  upon  further  consideration  of  said  cause  the  Com- 
missioner's decision  be  affirmed." 

In  this  motion,  special  attention  was  directed  to  the  alleged  fraud 
peri>etrated  by  Ayers  in  bringing  about  the  said  agreement.  It  was 
said  therein  that 

The  proof  shows  that  Baell  repudiated  this  agreement  the  moment  he  ascertalDed 
his  rights  and  discovered  the  fraud,  which  was  within  a  few  hours  after  its  perpetra- 
tion and  that  he  immediately  commenced  proceedings  to  expose  and  nullify  it,  which 
proceedings  he  has  ever  since  faithfully  and  diligently  prosecuted. 
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This  motion  was  daly  considered  by  the  Secretary,  in  the  light  of  all 
that  coald  be  presented  pro  and  con. 

At  the  rehearing,  counsel  introduced  in  evidence  various  affidavits 
to  prove  the  alleged  fraud  in  said  agreements,  and  also  ex  parte  affi- 
davits were  taken  against  Ayers  upon  the  proceeding  to  disbar  him  for 
his  conduct  in  connection  with  the  case,  and  as  appears  by  the  evi- 
dence, they  were  taken  without  notice  to  Ayers,  and  without  oppor- 
tunity to  cross-examine.  All  these  matters  being  before  the  Depart- 
ment, the  Secretary  held,  April  17,  1884  (45  L.  and  B.,  130)  that  ^^  the 
decision  of  February  21st  1884  in  this  case  is  reaffirmed."  This  de- 
cision upholding  the  agreement  which  was  clearly  made  to  avoid 
litigation  was  cited  and  followed  in  Daniel  v,  Danforth  (5  L.  D.,  118). 

On  March  5, 1885,  the  said  Ayers  gave  notice  of  his  intention  to 
make  final  proof  on  his  filing  on  April  17,  1885.  Buell  appeared  and 
protested.  On  October  19, 1885,  the  local  officers,  evidently  regarding 
the  matter  as  settled,  dismissed  the  protest.  Buell  appealed,  and  your 
office,  on  November  13,  1885,  reversed  the  decision  of  the  local  office 
and  ordered  a  hearing,  which  was  duly  had,  and  on  January  27,  1888, 
the  register  and  receiver  recommended  the  rejection  of  Ayers'  proof, 
the  cancellation  of  his  filing  and  that  Buell  be  allowed  to  make  entry 
for  the  E..^  of  the  quarter  section,  retaining  his  entry  on  the  W.  ^. 
Ayers  died  after  the  testimony  was  taken,  but  before  the  decision, 
leaving  a  widow  (Orpha  L.  Ayers)  and  two  minor  children.  She  was 
duly  appointed  administratrix,  and  in  behalf  of  the  heirs,  appealed  to 
your  office,  and  on  June  4,  1890,  you  reversed  said  action  of  the  local 
officers  and  held  that  the  administratarix  should  be  allowed  to  make 
cash  entry  for  said  E.  ^  in  the  name  of  the  heirs  at  law  of  James  L. 
Ayers,  deceased.    From  this  ruling  and  decision  Buell  appealed. 

From  the  record  it  appears  that  Buell,  in  the  first  instance,  filed  an 
affidavit  of  contest  against  a  timber  culture  entry  of  one  Connelly  for 
the  SW.  ^,  Sec.  5,  without  accompanying  it  with  an  application  to 
make  entry  for  the  land,  which  was  not  allowable  under  the  regula- 
tions then  in  force.  The  entry  was,  by  the  local  officers,  recommended 
for  cancellation  upon  this  contest,  and  the  case  went  to  your  office  on 
an  appeal.  While  this  was  pending,  Connelly's  relinquishment*  was 
placed  on  record,  and  the  entry  canceled,  and  at  the  end  of  thirty  days, 
without  notice  having  been  given  Buell  of  the  cancellation,  notwith- 
standing this,  Ayers  was  permitted  to  file  a  declaratory  statement  for 
the  entire  quarter  section.  He  went  upon  the  land  and  began  erecting 
a  house.  Buell  learning  of  this  applied  to  make  timber  culture  entry 
for  the  tract,  and  delivered  his  entry  papers  to  the  local  officers.  He 
claimed  a  preference  right  of  entry  by  reason  of  his  contest.  While 
he  claimed  this  preference  right,  Ayers  claimed  that  the  thirty  days 
had  elapsed,  and  he  says  he  claimed  that  Buell's  contest  was  void 
because  of  failure  to  apply  to  make  entry  for  the  land  upon  the  initia- 
tion of  it.    The  local  officers,  it  appears,  offered  to  place  BuelPs  entry 
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on  file  subject  to  Ajers'  filing,  but  at  this  point,  the  parties  came  to 
the  agreemcDt,  by  wliich  Ayers  consented  to  withdraw  his  papers  and 
restore  the  tract  to  the  public  domain,  and  then  file  for  the  east  half, 
and  allow  Bnell  to  file  for  the  west  half.  This  contract  was  actually 
executed  in  the  interest  of  peace,  and  it  has  been  npheld  by  tbe 
Department  as  heretofore  stated,  and  your  ofQce  did  not  err  in  holding 
that  the  matter  was  res  ndjudioata.  I  may  say  that  the  record  and 
testimony  shows  that  the  parties  were  acting  upon  that  agreement  and 
making  improvements  upon  their  respective  tracts  when  your  office,  on 
December  1, 1882,  ca  nceled  the  filing  of  Ayers  and  the  entry  of  Baell, 
made  under  this  agreement,  and  re-instated  Connelly's  entry  which  had 
been  canceled  up(m  relinquishment* 

On  December  29, 1882,  your  office  letter  "C  dismissed  Buell's  con- 
test because  he  had  failed  to  apply  to  enter  the  land,  and  on  January 
6, 1883,  Ayers  filed  affidavit  of  contest  against  said  entry  as  re-instated. 

1  mention  these  matters  because  it  is  so  <  arnestly  insisted  that  the 
agreement  was  a  fraud  upon  Buell,  while  this  action  of  your  office  places 
Ayers  on  the  vantage  ground,  but  on  a  motion  for  review  by  Buell,  all 
this  was  reversed,  Ayers'  contest  properly  initiated  was  dismissed,  and 
BuelPs  that  had  been  properly  dismissed  was  re-instated  against  an 
entry  that  had  been  canceled  on  relinquishment  and  re-instated  with- 
out an  application  being  made  therefor. 

On  June  6, 1883,  your  office  canceled  the  Connelly  entry  and  awarded 
Buell  the  preference  right  of  entry  for  the  entire  quarter  section.  This 
was  the  confused  condition  of  the  case  when  the  Secretary  relegated  the 
parties  to  their  rights  under  the  contract. 

Ayers  moved  from  the  east  half  of  the  tract  on  to  the  west  half  when 
your  office  canceled  Buell's  entry  and  dismissed  his  contest,  and  he 
(Ayers)  had  begun  a  contest  against  the  Gonnelly  entry,  and  when  your 
office  dismissed  bis  (Ayers)  contest  and  re-instated  Buell's,  he  (Ayers) 
moved  back  to  the  east  half.  The  protest  by  Buell  alleged  that  Ayers 
had  not  complied  with  the  pre-emption  law,  had  abandoned  the  land^ 
etc.,  and  it  set  up  the  alleged  fraud  and  misrepresentation  in  said  agree- 
ment, and  your  office  in  directing  a  hearing  ordered  the  local  officers  to 
rehear,  try  and  determine  the  question  of  the  fraud  and  misrepresenta- 
tion in  the  agreement  between  tbe  parties.  This  last  direction  as  to  the 
contract  was  clearly  erroneous.  It,  as  I  have  said,  had  been  tried  and 
determined.  The  question  of  compliance  with  the  pre-emption  law, 
charging  that  Ayers  had  moved  off  of  the  land  and  abandoned  it  had 
not  been  before  the  local  office,  your  office  or  the  Department,  and  was 
a  proper  matter  for  a  hearing. 

The  testimony  at  the' trial  was  drawn  out  to  an  unreasonable  length, 
the  military  history  of  Ayers,  as  well  as  his  "  life  and  adventures"  were 
of  no  importance  except  so  far  as  it  went  to  affect  his  credibility  as  a  wit- 
ness, and  counsel  in  arguing  the  case  in  your  office  and  to  the  Depart- 
ment have  gone  outside  of  the  record  and  dragged  in  matters  nowhere 
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appearing  in  the  evidence,  and  which  tends  only  to  encnmber  the  rec- 
ord without  serving  any  good  purpose.  The  only  matter  properly  be- 
fore the  local  office,  yoar  office,  or  this  Department  is  the  8imi)1e  ques- 
tion of  compliance  with  the  pre-emption  law  under  his  filing.  The  fact 
that  Ayers  moved  upon  the  west  half  of  the  tract  when  Buell's  entry 
was  canceled,  and  he  thought  he  would  get  both,  by  his  contest,  was 
not  an  abandonment,  for  he  maintained  his  settlement  on  the  whole 
quarter  section,  the  greater  including  the  less. 

The  local  officers  find  that  Ayers  had  complied  with  the  pre-emption 
law  as  regards  settlement  and  residence,  you  so  find,  and  it  is  not  seri- 
ously controverted.  His  proof  will,  therefore,  be  accepted,  the  protest 
dismissed,  and  your  decision  affirmed* 


TOV7NSITB  PATENT— KNOWN  LOBE  CLAIM. 

Cameron  Lode. 

Although  a  townsite  patent  oonvejs  no  title  to  a  known  lode  or  mining  claim,  it  can 
only  be  invalidated  by  judicial  proceedings,  and  witli  the  view  to  such  action  a 
hearing  may  be  properly  ordered,  on  due  showing  of  the  existence  of  such  lode  or 
claim  within  a  patented  townsite. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

OfflcCy  October  7,  1891. 

I  have  considered  tlie  appeal  of  Catharine  Cameron  from  the  decision 
of  your  office  of  July  8, 1890,  dismissing  her  application  for  a  hearing, 
and  holding  her  mineral  entry  for  cancellation,  Central  City  land  dis- 
trict,  Colorado. 

The  record  shows  that  the  White  Sand  lode  claim,  now  called  the 
Cameron  lode  claim,  was  located  December  19,  1867,  and  on  the  same 
day  was  duly  recorded  in  the  records  of  Gilpin  county,  Colorado,  that 
patent  was  applied  for  August  19, 1887,  and  entry  made  December  5, 
1887,  by  Catharine  Cameron. 

It  appears  that  this  claim  lies  within  the  limits  of  the  townsite  of  said 
Central  City. 

The  townsite  entries  were  made  May  16, 1873,  and  May  27, 1874,  and 
patent  issued  therefor  July  10,  1876. 

On  July  3, 1889,  Catharine  Cameron  made  affidavit,  duly  corrobora* 
ted,  alleging  the  conflict  with  said  townsite,  and  that  there  was  within 
the  limits  of  said  claim  '<  a  well-defined  vein  or  lode  of  quartz  or  other 
rock  in  place,  bearing  gold  and  silver,'*  and  that  ^aid  claim  was  <<  known 
long  prior  to  the  cash  entry  of  the  townsite  of  Central  City  made  May 
16, 1873,'*  and  asking  ^^  that  a  hearing  be  ordered  to  determine  the 
character  of  the  land,  priority  of  claim,  and  existence  of  a  vein  or  lode 
therein ;"  said  affidavit  was  accompanied  with  a  certified  copy  of  the 
record  of  the  original  location  of  said  White  Sand  lode  claim. 
2565— VOL  13 24 
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The  affidavits  wero  transmitted  to  your  office  by  the  local  officers  by 
letter  dated  November  27,  1889. 
By  your  office  letter  of  July  8, 1890,  you  decided  that 

The  title  to  the  land  haviug  passed  from  the  goverDment  when  the  patent  for  the 
townaite  was  issued,  it  is  no  longer  within  the  jurisdiction  of  this  office,  and  the 
claimant  must  seek  for  a  remedy,  if  there  is  one,  in  the  courts.  The  application  for 
a  hearing  is  therefore  dismissed,  and  mineral  entry  3297,  held  for  cancellation. 

An  appeal  now  briugs  tbe  case  before  me. 

Ou  September  17, 1890,  Catherine  Cameron  submitted  an  affidavit, 
duly  corroborated,  ^Hhat  said  claim  and  tract  has  been  worked,  more  or 
less,  from  its  discovery  and  location  until  now,  and  mined  for  ore  and 
mineral,  valuable  for  the  gold  it  contained,"  and  she  asks  that  the 
proper  proceedings  be  instituted  to  render  inoperative  so  much  of  the 
townsite  patent  of  said  Central  City,  as  is  in  conflict  with  and  embraced 
in  said  Cameron  lode  claim,  and  that  her  said  mineral  entry  may  not 
be  canceled,  but  may  be  allowed  to  stand  suspended  pending  the  suit 
or  proceeding  to  be  instituted  in  pursuance  of  her  application,  if  granted, 
alleging  error  in  your  dismissal  of  said  application  for  a  hearing,  and 
in  holding  said  entry  for  cancellation. 

By  section  2392  of  the  Revised  Statutes,  in  the  chapter  regulating 
the  reservation  and  sale  of  townsites,  it  is  provided  that — 

No  title  shall  be  acquired,  under  the  forgeoing  provisions  of  this  chapter,  to  any 
mine  of  gold,  silver,  cinnabar,  or  copper;  or  to  any  valid  mining-claim  or  possession 
held  under  existiug  laws. 

• 

It  follows  that  the  patent  issued  to  Central  City,  conveyed  no  title  to 
any  such  "mine,"  "mining-claim,"  or  "possession,"  as  the  Cameron 
lode  is  indicated,  by  the  evidence  submitted,  to  have  been  at  the  date 
of  said  patent. 

As  the  Cameron  lode  claim  was  located  prior  to  the  passage  of  the 
act  of  May  10,  1872,  (17  Stat.,  91),  and  as  no  adverse  claim  existed  at 
that  date,  the  owners  were  entitled  by  the  third  section  of  that  act 
thereafter,  to  "have  the  exclusive  right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of  their  locations,  and  of  all 
veins,  lodes,  and  ledges  throughout  their  entire  depth,"  so  long  as  they 
complied  with  the  laws.  As  the  affidavits  submitted  show  that  there 
was  no  abandonment  or  forfeiture  of  the  Cameron  lode,  but  that  it  was 
worked  from  the  time  of  its  discovery,  and  that  its  existence  was  well- 
known  long  prior  to  the  entry  of  the  townsite,  it  appears  that  the  owner 
of  this  lode  is  entitled  to  the  benefit  of  the  above-cited  provision  of  law. 

Inasmuch  as  a  patent  has  issued  to  the  townsite  of  Central  City,  it 
can  only  be  invalidated  by  proper  proceedings  in  court.  JMoore  v.  Hob- 
bins  {OG  U.  S.,  530) ;  Pacific  Slope  Lode  (12  L.  D.,  086). 

In  the  latter  case  it  was  held  that  where  it  appears  that  a  townsite 
patent  has  issued  for  land  embracing  a  known  lode  claim,  based  on 
a  record  location  made  prior  to  the  townsite  entry,  judicial  proceedings 
should  be  instituted  looking  toward  the  vacation  of  said  patent,  so  far 
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89  in  conflict  with  said  mining  claim,  and  the  subsequent  isssuancc  of 
proper  title  to  the  mineral  claimant.  In  that  case,  however,  jour  office 
had  ordered  a  hearing  to  ascertain  whether  the  grouuds  embraced  in 
the  mineral  claim  were  known  to  be  valuable  for  minerals  at  the  dale 
of  the  townsite  entry,  or  prior  thereto. 

In  the  Plymouth  Lode  case,  (12  L.  D.,  513),  where  the  evidence  was 
submitted  upon  affidavits,  as  in  the  present  case,  this  department  di- 
rected a  similar  hearing. 

I  am  of  the  opinion  that  there  was  error  in  your  decision  in  dismiss- 
ing said  application  for  a  hearing,  and  in  ordering  said  entry  for  can- 
cellation. 

You  are  therefore  directed  to  order  a  hearing,  after  notice  thereof 
has  been  served  on  all  parties  concerned,  at  which  the  proprietor  of  the 
Cameron  lode  will  have  an  opportunity  to  ])rove  the  allegations  made 
in  her  appeal  and  affidavits,  in  order  thatitmay  be  determined  whether 
or  not  the  evidence  submitted  will  warrant  the  institution  of  a  suit  to 
vacate  any  part  of  said  patent. 

After  this  hearing  has  been  held,  the  local  officers  will  transmit  the 
papers  to  your  office,  together  with  their  opinion  on  the  evidence  sub- 
mitted, after  which  you  will  consider  the  same  for  the  purpose  of  de- 
termining whether  or  not  you  will  recommend  the  institution  of  a  suit 
to  vacate  so  much  of  said  patent  as  includes  the  Cameron  lode. 

After  such  examination  you  will  transmit  the  record  with  your  opinion 
thereon,  to  this  Department.  Said  mineral  entry  will  be  susi^nded 
pending  further  proceedings. 

Your  judgment  is  modified  accordingly. 


PRACTICE— NOTICE— HOMESTEAD  CONTEST. 

YOEK  V.  WiLKINS. 

In  contest  proceedings  against  the  entry  of  a  deceased  homesteader,  the  heirs  of  the 
entryman  are  entitled  to  notice. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  3, 1891. 

I  have  considered  the  caseof  Sumner  York  r,  John  Wilkins,  deceased, 
on  appeal  of  the  former  from  your  decision  dismissing  his  contest 
against  the  homestead  entry  of  the  latter  for  S.  i,  SE.  J  and  S.  J,  SW.  J, 
Sec.  9,  T.  27  N.,  R.  6  E.,  Seattle  land  district,  Washington. 

The  record  shows  that  John  Wilkins  made  homestead  entry  for  this 
land  July  27,  1880,  and  died  intestate  on  July  1, 1S88. 

On  January  2,  1889,  one  Otto  Erirrkson  filed  affidavit  of  contest 
against  said  entry,  which  was,  on  the  following  day,  dismissed  because 
it  was  insufficient  in  law,  and  on  January  4,  York  filed  contest  affidavit 
against  the  entry,  charging  abandonment  for  more  than  six  months; 
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that  the  eutrymaia  had  been  dead  during  the  time,  and  that  no  heir  or 
legal  representative  had  resided  upon  or  improved  the  tract  according 
to  law.  Notice  issued  upon  this  affidavit  directed  to  John  Wilkins, 
deceased,  and  return  was  made  that  he  could  not  be  found  because  he 
was  dead.  An  affidavit  was  thereupon  died  for  service  on  him  by  pub- 
lication, and  publication  was  accordingly  made.  On  January  12, 1889, 
Erickson  filed  a  motion  for  the  re-instatement  of  his  contest  and  for 
leave  to  amend  his  affidavit,  which  was  done  and  granted,  and  he 
amended  his  affidavit,  and  upon  affidavit  for  notice  by  publication,  he 
gave  notice  to  the  deceased  of  a  hearing  on  March  18,  following. 

The  hearing  in  York's  case  was  set  for  February  25.  At  this  hearing, 
Erickson  appeared,  and  it  is  said  he  ^'  protested."  He  was  at  least  al- 
lowed to  intervene  and  set  up  his  prior  claim  by  reason  of  prior  contest, 
and  it  was  agreed  that  both  contests  should  be  heard  at  the  same  time 
and  the  priority  determined. 

It  appears  that  the  testimony  offered  by  each  was  considered  by  the 
then  acting  local  officers,  and  they  decided  adversely  to  both  parties. 
A  change  was,  however,  made  of  the  local  officers,  before  the  papers 

•    

were  transmitted  to  your  office  and  York  and  Erickson  appeared  and 
agreed  to  resubmit  the  cases  to  the  newly  appointed  officers  wiio  dis- 
missed both  contests  for  the  reason  that  the  cases  were  brought  against 
the  deceased  entryman  and  not  against  his  heirs  at  law.  Each  party 
appealed  to  your  office,  and  on  July  10, 1890,  you  affirmed  their  action 
and  dismissed  said  contests,  from  which  decision  York  appealed.  Erick- 
son failed  to  appeal,  and  your  decision  as  to  him  has  become  final. 

In  the  case  of  York,  the  affidavit  alleges  that  no  heirs  or  legal  repre- 
sentatives of  said  Wilkins,  deceased,  have  resided  upon  or  improved 
said  property  during  the  six  months,  etc. 

It  appears  that  an  effort  was  made  to  bring  the  action  against  the 
heirs  of  Wilkins,  but  for  some  reason  they  were  not  made  parties  nor 
notified  of  the  hearing.  From  the  record  before  me,  Erickson's  contest 
is  dismissed,  and  the  judgment  of  dismissal  is  final.  If  I  now  affirm 
your  decision  on  the  York  case,  the  entry  will  remain  intact,  segregat- 
ing the  land.  It  appears  that  both  these  contests  were  brought  in 
good  faith,  and  that  the  parties  are  trying  to  clear  the  record  of  the 
homestead  entry  of  Wilkins,  deceased.  The  contests  are  in  the  nature 
of  actions  in  rem^  and  the  entry  of  record  being  to  some  extent  a  bar 
to  an  entry  or  filing  being  made  for  the  land,  therefore  the  heirs  of 
Wilkins,  if  there  be  any,  known  or  unknown,  should  be  notified  of  any 
proceedings  to  cancel  the  entry  and  they  should  be  allowed  their  day  in 
court.  I  will,  therefore,  set  aside  all  the  proceedings  in  the  case  of  York 
from  the  filing  of  his  affidavit  of  contest,  charging  that  the  heirs  or  legal 
representatives  of  Wilkins  have  not  resided  upon  or  improved  the  land, 
and  return  the  ca«e  to  be  remanded  to  the  local  office  for  a  hearing  de 
novoy  upon  proper  service  upon  the  heirs  at  law  of  John  Wilkins,  de- 
ceased, and  upon  proper  notice  to  all  parties  interested,  a  hearing  will 
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be  had  if  York  shall  desire  to  proceed,  and  upon  a  report  of  the  testi- 
mony taken  at  such  hearing,  you  will  re- adjudicate  the  case.  As  Erick- 
son'a  case  is  not  before  me,  any  question  of  priority  as  between  these 
parties  will  be  determined  when  such  question  shall  arise.  Your  de- 
cision as  to  York's  case  is  vacated  and  set  aside. 


BAILB  OAD  GBANT— INDIAN  LANDS- ACT  OF  JULY  87,  1866. 

Atlantic  and  Pacific  E.  K.  Co. 

Tbe  aot  of  July  27, 1866,  did  not  confer  npon  the  Atlantic  and  Pacific  Railroad  Com- 
pany any  grant  of  lands  within  the  limits  of  tbe  Indian  Territory. 

Secretary  Noble  to  Messrs.  Brition  and  Gray,  Washingtorij  2>.  0.,  October 

3,  1891. 

I  have  considered  the  matter  presented*  in  your  letter  of  April  25, 
1891,  signed  also  by  John  J.  McGook,  general  counsel,  and  J.  A.  Wil- 
liamson, land  commissioner,  on  behalf  of  the  Atlantic  and  Pacific 
Bailroad  Company,  requesting  official  recognition  of  the  claimed  rights 
of  said  company  to  lands  opposite  its  constructed  road  in  Indian  Terri- 
tory. 

In  said  letter  it  is  stated — 

One  hundred  and  twelve  miles  of  said  road  have  been  constructed  in  tbe  ludian 
Territory,  extending  from  the  eastern  line  thereof,  and  such  construction  has  been 
duly  accepted  by  the  President  of  the  United  States,  in  accordance  with  the  pro- 
Tisions  of  section  4  of  said  act. 

The  Gommissioner  of  the  General  Land  Office  reports,  under  the 
date  of  May  18, 1891, 

within  that  Territory  eighty-six  miles  of  road  appears  to  have  been  constructed  and 
accepted  by  the  President  of  the  United  States,  with  that  in  Missouri,  forming  a 

continuous  line  from  Springfield,  Missouri,  to  Vinita,  Indian  Territory 

The  constructed  road  traverses  the  Shawnees',  Wyandottes',  and  Cherokeea'  lands. 

There  is  nothing  on  file  in  this  office  showing  the  construction  of  the 

road  west  of  Y inita. 

The  company's  claim  to  recognition  is  based  npon  the  following, 
taken  from  section  2  of  the  act  of  July  27.  1866  (14  Stat,  292),  making 
a  grant  of  lands  to  aid  in  the  construction  of  said  road : 

The  United  States  shall  extinguish,  as  rapidly  as  may  be  consistent  with  the  pol- 
icy and  the  welfare  of  the  Indians,  and  ouly  on  their  voluntary  cession,  the  Indian 
title  to  all  lands  falling  under  the  operation  of  this  act  and  acquired  in  the  donation 
of  the  road  named  in  this  act. 

Your  letter  in  conclusion  states, 

it  is  assumed  by  the  Railroad  Company,  npon  the  authority  of  Buttz  v.  Northern 
Pacific  Railroad  Company  (119  U.  S.,p.  55),  and  of  Cherokee  Nation  v.  Southern  Kan- 
sas Railway  Company  (October  term,  1890),  that  upon  tbe  extingaisbment  of  the 
Indian  title,  the  right  of  tbe  company  to  its  luud  grtint  opposite  the  constructed 
parts  of  Its  road,  will  bo  perfect. 
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The  contention  here  presented  was  urged  npon  this  department  as 
early  as  1877,  and  Mr.  Commissioner  Williamson,  in  a  very  elaborate 
report  to  this  department  upon  the  subject,  in  which  the  history  of  this 
grant  is  fully  set  forth,  held  :  *<  it  is  clear  to  my  mind  that  the  company 
has  not  the  shadow  of  a  claim  therefor  under  the  act  of  1866."  (4  G.  L. 
O.,  123.)  This  position  was  also  taken  by  the  public  lands  committee 
of  the  49th  Congress.  In  its  report  on  a  bill  to  forfeit  the  grant  to  this 
company  it  is  stated : 

The  public  land  system  has  never  been  extended  over  it.  Congress  bas  never  taken 
any  action  to  have  it  surveyed  as  public  laud.  Much  of  it  is  held  by  four  nations, 
the  Choctaw,  Chickasaw,  Cherokee  and  Creek,  who  have  patents  in  accordance  with 
treaties  and  laws,  and  all  attempts  to  induce  Congress  to  organize  it  into  a  Territory 
of  the  United  States  have,  up  to  this  time,  failed.  This  is  enough  to  show  that  the 
company  has  no  grant  of  land  in  this  Territory,  neither  present  or  prospective,  in  our 
opinion.  None  was  intended  to  be  conferred  by  the  act,  except  as  such  grant  might 
be  acquired  from  the  Indians. 

See  Ex.  Doc.  193,  H.  R.— 49th  Cong.,  1st  session. 

I  might  refuse  the  request  for  recognition  based  upon  these  authori- 
ties, but,  from  an  examination  of  the  decisions  now  relied  upon  by  the 
company  as  recognizing  its  right  to  lands  opposite  constructed  road,  I 
fail  to  find  anything  upon  which  to  base  such  claimed  recognition,  or  to 
cause  me  to  reconsider  the  former  position  taken  by  this  department  in 
the  matter,  viz:  that  there  was  no  grant  made  to  the  company  within 
the  Indian  Territory  by  the  act  of  1866. 

In  the  Buttz  case  the  land  in  controversy  was  a  part  of  the  Indian 
country  occupied  by  the  Sisseton  and  Wahpeton  bands  of  Dakota  or 
Sioux  Indians,  extending  over  a  great  area  of  country,  and  by  the  tieaty 
of  1867  the  Jndiansceded  all  their  right,  title,  and  interest  in  and  to  this 
country  occupied  by  them,  except  certain  tracts  which  were  expressly 
reserved  as  permanent  reservations. 

In  that  case  the  court  says,  speaking  of  the  third  or  granting,  section 
(which  is  similar  to  the  granting  section  of  the  act  under  consideration), 

the  provisions  of  the  third  section  limiting  the  grant  to  lands  to  which  the  United 
States  had  fall  title,  they  not  having  been  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  being  free  from  pre-emption  or  other  claims  or  rights,  did  not  exclude 
from  the  grant  Indian  lands  not  thus  reserved,  sold,  or  appropriated,  which  were 
auhject  solely  to  their  right  of  occupancy. 

The  case  of  the  Cherokee  Nation  v.  Kansas  Railway  Company  (135 
TJ.  S.,  642,)  is  nowise  in  point,  as  the  question  there  involved  is  a  con- 
stitutional one,  governing  the  power  of  Congress  to  grant  the  right  of 
way,  with  due  provision  for  just  compensation,  over  the  lands  held  by 
that  nation,  and  the  court  held  such  grant  to  be  a  valid  exercise  of  the 
power  of  Congress  to  regulate  commerce  among  the  several  States  and 
with  the  Indian  tribes. 

The  status  of  the  lands  within  the  Indian  Territory  is  entirely  differ- 
ent from  that  involved  in  the  Buttz  case.  They  were,  at  and  prior  to 
the  definite  location  of  the  road,  set  apart  and  reserved  to  the  Indians, 
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under  certain  conditions,  by  treaty  stipulations,  and,  although  a  por- 
tion of  them  may  have  subsequently  reverted  to  the  United  States, 
they  did  not  inure  to  the  company  under  its  grant.  The  question  of  the 
reversion  of  certain  of  the  lands  is  now  in  the  courts,  and  it  is  deemed 
unnecessary,  in  the  present  controversy,  to  consider  that  matter. 

As  stated  in  the  case  of  Worcester  v.  The  State  of  Georgia,  6  Pet., 
557, 

the  treaties  and  laws  of  the  Uoited  States  coacemplate  the  ludiao  Territory  as 
completely  separated  from  that  of  the  States. 

The  grant  made  to  the  Atlantic  and  Pacific  Railroad  Company  was  of 

every  alternate  section  of  public  land to  the  araonnt  of  twenty  alternate  sec- 
tions per  mile,  on  each  side  of  said  railroad  line,  as  said  company  may  adopt,  through 
the  Territories  of  Ihe  United  StateSf  and  ten  alternate  sections  per  mile  on  each  side  of 
said  railroad,  whenever  it  passes  through   any  State,  and  whenever,  on  the  line 

thereof,  the  United  States  have  full  title at  the  time  the  line  of  said  road  is 

designated  by  a  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the  General 
Laud  Office,  etc. 

At  the  date  of  the  definite  location  of  the  Atlantic  and  Pacific  Rail- 
road Company,  in  this  vicinity,  the  United  States  was  not  possessed 
with  full  title  to  these  lands.  Neither  at  the  date  of  the  act  nor  the 
definite  location  of  the  road  were  they  public  lands,  and  they  were  not 
then  embraced  within  the  limits  of  "  the  Territories  of  the  United 
States,"  or  one  of  the  States. 

These  lands  were,  therefore,  not  embraced  within  the  grant  made  by 
the  act  of  July  27,  ISGty  {supra),  and  any  claimed  right  to  the  same 
must  be  asserted  through  the  courts,  as  this  Department  will  refuse,  iu 
anywise,  to  recognize  any  right  in  the  company,  either  present  or  pros- 
pective, in  and  to  these  lands. 


FRK-BMPTION  CONTEST.    SECTION  22QO  B.  S. 

MuRDocK  V.  HiaaASON. 

A  pre-emptor  is  not  within  the  inhibitions  of  section  2260  R.  S..  who  in  good  faith, 
and  prior  to  settlement,  has  disposed  of  the  land  then  owned  b}'  him,  though 
a  formal  transfer  of  such  land  is  not  exeoated  until  after  settlement. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  5,  1891. 

The  land  involved  in  this  contest  is  the  NB.  J  of  Sec.  11,  T.  3  S.,  R. 
2G  \V.,  Oberlin  land  district,  Kansas.  The  case  has  been  before  this 
Dei)artment  several  times,  Secretary  Lamar  having  rendered  a  decision 
therein  on  the  18th  of  July,  1887,  and  Secretary  Vilas  on  the  6th  of 
March,  1888.  The  decision  of  Secretary  Lamar  is  published  iu  6L.  D., 
35,  and  the  conclusion  reached  by  Secretary  Vilas  is  given  on  page  571 
of  the  same  volume. 
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Tbe  facts  in  the  case  are  that  Higgason  filed  a  preemption  declara- 
tory statemeut  for  the  laud  on  the  24th  of  November,  1884,  alleging 
settlement  on  the  18th  of  the  same  month.  On  the  2d  of  December  of 
that  year,  Murdock  made  homestead  entry  for  the  tract.  On  the  22d 
of  July,  1885,  Higgason  offered  final  proof,  and  Murdock  protested 
against  the  acceptance  of  the  same,  alleging  among  other  things  that 
Higgason  was  not  a  legal  pre-emptor  on  the  18th  day  of  November,  1884, 
the  date  of  his  alleged  settlement. 

A  trial  followed,  at  which  both  parties  submitted  evidence  and  on  the 
21st  of  January,  1886,  the  local  officers  decided  that  Higgason's  settle- 
ment was  prior  to  Murdock's  entry,  and  that  the  former  should  be 
allowed  to  complete  his  entry,  and  that  of  the  latter  should  be  canceled. 
On  the  8th  of  July,  1886,  your  office  rendered  a  decision  sustaining  that 
of  the  local  office,  but  on  tbe  9th  of  December  of  the  same  year  you 
reviewed  your  decision  of  July  8th,  and  ordered  the  cancellation  of 
Higgason's  entry,  and  held  the  entry  of  Murdock  subject  to  final  proof. 

On  the  18th  of  July,  1887,  the  decision  of  Secretary  Lamar,  already 
referred  to,  was  rendered,  in  which  he  reversed  your  decision  of  Decem- 
ber 9, 1886,  and  directed  that  the  entry  of  Higgason  be  approved  for 
patent.  In  accordance  with  such  order,  the  local  officers,  on  the  loth 
of  August,  1887,  issued  to  Higgason  final  certificate  and  receipt  for  the 
land. 

On  the  6th  of  March,  1888,  on  a  motion  for  review.  Secretary  Vilas 
considered  the  case  at  great  length,  and  came  to  the  conclusion  that  a 
rehearing  should  be  ordered,  at  which  each  party  should  have  an  oppor- 
tunity to  offer  evidence  and  cross-examine  the  witnesses  of  the  opposing 
party,  and  after  receiving  the  record  of  said  hearing,  with  the  report  of 
the  local  officers  upon  the  testimony  taken  thereat,  you  were  directed  to 
re  adjudicate  the  case. 

On  the  24th  of  January,  1889,  after  considering  the  several  hundred 
pages  of  testimony  taken  at  such  rehearing,  the  register  and  receiver 
united  in  a  decision,  in  which  they  recommended  that  Higgason's  entry 
be  approved  f^^r  patent,  and  that  the  homestead  entry  of  Murdock  be 
canceled. 

Murdock  appealed  from  that  decision  to  your  office,  and  on  the  11th 
of  April,  1890,  you  rendered  judgment  in  the  case,  holding  Higgason's 
filling  and  cash  entry  for  said  land  for  cancellation,  and  directing  that 
the  homestead  entry  of  Murdock  be  re-instated.  An  appeal  by  Higga- 
son from  that  judgment  again  brings  the  case  to  this  Department  for 
consideration. 

The  question  of  settlement,  residence,  cultivation  and  improvements, 
have  been  too  frequently  decided  in  the  case  to  need  consideration  by 
me,  and  the  only  question  requiring  attention  is  as  to  whether  Higgason 
was  or  was  not  a  legal  preemptor  when  he  made  his  settlement  and 
filing  for  the  land. 

The  facts  in  regard  to  this  are  that  on  the  10th  of  September,  1884,  he 
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became  the  owner  of  one  hnndred  and  sixty  acres  of  land  ander  the  home- 
stead law.  In  October  following,  he  made  settlement  apon  a  tract  of  one 
hnndred  and  sixty  acres  of  land  belonging  to  the  State  of  Kansas  as 
school  1andS|  and  on  the  15th  of  November  of  that  year  he  made  a  contract 
for  the  purchase  of  said  land  from  the  State,  making  the  first  payment 
thereon,  $48,  as  required  by  law,  and  received  a  certificate  of  purchase. 
On  the  same  day,  he  sold  his  interest  in  these  school  lands  to  one  J. 
H.  Wiltsey  for  $76,  and  delivered  to  Wiltsey  the  certificate  which  he 
had  received,  and  sarrendered  to  him  the  possession  of  the  land.  John 
B.  Wiltsey,  a  son  of  J.  H.,  made  the  necessary  payments  for  the  land, 
after  the  $48  paid  by  Hlggason,  and  received  patent  therefor  from  the 
State.  Although  the  sale  of  the  land,  the  delivery  of  the  certificate,  and 
the  surrender  of  possession,  were  made  on  the  15th  of  November,  1884, 
the  certificate  was  not  formally  assigned  in  writing  until  the  20th  of 
that  month.  This  was  two  days  after  he  made  settlement  upon  the  land 
in  controversy,  but  four  days  before  he  filed  his  declaratory  statement 
for  the  same.  It  was  also  twelve  days  before  Murdock  m  ade  homestead 
entry  for  the  land,  and  before  any  adverse  interest  had  attached. 

The  counsel  for  Murdock  contends  that  Higgason  was  the  otcner  of 
the  school  lands  until  the  20th  of  November,  1884,  when  he  assigned  the 
certificate  in  toriUngy  and.  that  those  lands,  with  his  one  hundred  and 
sixty-acre  homestead,  made  him  the  proprietor  of  three  hundred  and 
twenty  acres  of  land,  which  made  him  ineligible  as  a  pre-emptor  under 
the  first  clause  of  section  2260,  Bevised  Statutes,  and  that  by  quitting 
his  residence  on  the  school  lands,  and  going  to  reside  upon  the  laud  in 
controversy,  he  also  violated  the  second  clause  of  that  section. 

In  my  opinion,  the  contract  received  by  Higgason  for  the  school  lands 
was  only  an  evidence  of  an  equitable  interest  in  the  land — the  legal 
title  remaining  in  the  State  of  Kansas — and  that  he  divested  himself 
of  his  equitable  interest  therein  when  he  received  from  Wiltsey  the 
price  agreed  upon,  surrendered  to  him  the  possession  of  the  land,  and 
also  delivered  to  him  the  certificate  of  purchase. 

In  the  case  of  Davidson  v.  Kokojan  (7  L.  D.,  436)  it  was  held  that 

a  pre-emptor  is  not  within  the  seooDd  inhibition  of  seotion  2260  of  the  Revised  Stat- 
utes, who  had  in  good  faith,  prior  to  his  pre-emption  settlement,  disposed  of  the  land 
then  owned  by  him,  althongh  a  formal  deed  for  sach  land  was  not  ezeouted  until  after 
settlement. 

Had  he  not,  however,  made  the  disposition  of  bis  equitable  interest 
in  the  school  land,  prior  to  his  settlement  upon  the  land  in  question,  he 
would  not  have  been  qualified  to  make  such  entry,  according  to  the 
decision  in  the  case  of  Ole  K.  Bergan  (7  L.  D,,  472),  where  it  was  held 
that 

the  prohibition  in  the  second  clanse  of  section  'i2i)0j  Revised  Statntes,  extends  to 
a  removal  from  land  held  nnder  a  contract  of  purchase,  althouji^h  the  payments 
thereunder  had  not  been  completed  at  the  time  of  said  removal. 

The  elementary  writers,  and  the  state  courts,  are  uniform  in  holding 
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that  a  contract  in  parole  for  the  sale  of  real  estate,  or  any  interest 
therein,  with  part  performance  and  possession  can  and  will  bespecfici- 
ally  enforced. 

Fry  on  Specific  Performance,  sections  388  and  417. 

Brown  on  the  Statute  of  Frauds,  sections  443-487. 

Galbraith  v.  Galbraith,  5th  Kansas  403,  and  cases  cited. 

Murray  v.  Jayne,  8th  Barb.  {^.  Y,)  612. 

Kelley  v.  Stanbury,  13th  Ohio,  408. 

The  counsel  for  Murdock  insists  that  it  was  required  of  Hig^ason  to 
prove  that  he  was  a  qualified  person  to  acquire  a  pre-emption  right. 
This  he  did,  by  making  oath  to  the  matters  required  of  a  preemptor  by 
section  2262  of  the  Revised  Statutes,  the  statements  of  which  affidavit 
were  in  no  way  contradicted,  except  by  the  disclosure  of  the  facts 
already  stated  and  commented  upon. 

In  your  decision  from  which  this  appeal  is  taken,  you  state  that  you 
adjudicated  the  case  upon  the  basis  that  the  settlement  of  Higgason 
upon  the  school  lands  was  bona  Jide,  and  that  his  settlement  upon  the 
land  in  controversy  was  made  on  the  18th  of  November,  1884.  These 
propositions  seem  to  be  clearly  established  by  the  evidence,  as  does  also 
the  fact  that  at  the  time  Murdock  made  his  entry  for  the  land,  on  the 
2d  of  December,  1884,  he  had  full  knowledge  of  the  prior  settlement, 
filing  and  improvements  of  Higgason.  lie  therefore  made  his  entry  at 
his  peril,  and  subject  to  all  the  rights  of  Higgason. 

From  all  the  facts  and  circumstanees  of  the  case,  I  am  of  the  opin- 
ion that  you  erred  in  reversing  the  decision  of  the  register  and  re- 
ceiver of  the  24th  of  January,  1889.  The  decision  appealed  from  is 
therefore  reversed,  and  it  is  hereby  ordered  that  the  recommendation 
of  the  register  and  receiver,  that  the  entry  of  Higgason  be  approved  for 
patent,  and  the  homestead  entry  of  Murdock  be  canceled,  be  carried 
out. 


SCHOOL  INDEMNITY  SELECTION-ACT  OF  FEBRUARY  ««,  1889. 

Sharpstein  v.  State  of  Washington. 

The  authority  conferred  upon  county  commissioners  in  Washington  Territory  to 
locate  school  indemnity  selections  may  be  properly  exercised  throngh  a  daly 
authorized  agent  of  said  commissioners. 

The  act  of  February  26,  1859,  is  a  general  provision  applicable  alike  to  all  States  and 
Territories,  and  authorized  the  Territory  of  Washington  to  select  indemnity  to 
cover  deficiencies  caused  by  the  reserved  sections  being  covered  in  part  by  per- 
manent bodies  of  water;  and  land  thus  selected  is  not  released  from  reservation 
by  the  act  providing  for  the  admission  of  said  Territory  int<i  the  Union. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

6,  1891. 

On  December  7,  1889,  Frank  B.  Sharpstein  made  homestead  applica- 
tion for  the  NE.  J  of  Sec.  10,  T.  25  N.,  R.  4  E.,  Seattle,  Washington,  and 
the  same  was  rejected  by  the  register  aud  receiver,  "  for  the  reason  that 
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the  land  applied  for  is  embraced  in  list  No.  2  of  indemnity  school  selec- 
tions, in  lieu  of  deficiencies  in  sections  16  and  36,  which  last  was  ap- 
proved January  27, 1872.''  Upon  appeal,  you,  by  your  decision  of  Feb- 
ruary 24,  1890,  affirmed  that  judgment,  and  he  appeals  therefrom, 
assigning  the  following  grounds  of  error : 

Ist.  In  finding  said  land  was  legally  held  as  indemnity  school  land. 

2d.  In  finding  that  said  alleged  selection  withdraws  said  land  from 
homestead  entry. 

3d.  In  not  finding  that  said  selection  is  in  excess  of  the  legal  basis, 
and  is  void. 

4th.  In  not  finding  that  the  State  of  Washington  is  not  entitled  to 
the  number  of  acres  selected  in  said  township. 

5th.  In  not  finding  the  act  of  February  22,  1889,  repealed  all  previ- 
ous acts  authorizing  the  selection  of  indemnity  school  lauds  in  the  State 
or  Territory  of  Washington,  and  canceled  and  annulled  all  selections 
made  previous  to  said  date. 

6th.  In  not  finding  that  said  Slate  is  only  entitled  to  selections  of 
indemnity  school  lands  in  compliance  with  the  provisions  of  said  act  of 
February  22, 1889. 

7th.  In  not  finding  that  said  selection  was  not  made  in  compliance 
with  said  act  of  February  22,  1889. 

8ih.  In  not  finding  that  said  act  of  February  22,  1889,  limits  the 
amount  of  indemnity  school  lands  to  which  the  State  of  Washington 
is  entitled,  and  said  selection  is  in  excess  of  the  limit  of  indemnity 
school  lands  allowed  said  State  in  said  township. 

9th.  In  not  finding  that  said  tract  is  not  included  in  the  grant  of 
school  lands  made  to  said  State  of  Washington  by  the  said  act  of  Feb- 
ruary 22, 1889. 

10th.  In  not  finding  that  the  indemnity  selection  was  not  properly 
made  in  that  the  act  of  February  26,  1859,  adopting  the  act  of  May  20, 
1826,  requires  that  the  selections  to  be  legal  should  be  made  by  the  Sec- 
retary of  the  Treasury. 

It  is  unnecessary  to  deal  with  the  voluminous  assignment  of  errors 
seriatim.  The  determination  of  the  question  as  to  whether  the  land 
was  legally  reserved  from  settlement  and  entry  at  the  date  of  the  home- 
stead application  settles  the  issues. 

The  record  discloses  the  facts,  which  are  undisputed.  The  questions 
to  be  determined  are,  therefore,  purely  legal. 

It  appears  that  the  county  commissioners  of  King  county,  on  Feb- 
ruary 8, 1870,  appointed  P.  H.  Lewis  to  select  school  indemnity  land  for 
the  county. 

On  May  24,  of  that  year,  the  agent  filed  in  the  local  office  list  No.  2, 
embracing  selections  to  compensate  for  deficiencies  in  nine  townships, 
by  reasons  of  portions  of  sections  16  and  36  being  under  water. 

Township  25  K,  range  4  B.,  is  covered  in  part  by  Lake  Washington, 
Union  Lake,  Green  Lake  and  Elliott's  Bay.    The  public  survey,  ap- 
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proved  iu  1863,  shows  the  township  to  contain  13,504.32  acres.  Sections 
16  and  36  of  that  towDshiphave  respectively  341.76  and  83.25  acres  in 
place,  makiug  a  total  of  425.01  acres  of  school  land.  The  township  con- 
taiuiug  more  than  oue-half  and  less  than  three-fourths  of  a  nominal 
township,  would,  under  section  2276  of  the  Eevised  Statutes,  be  entitled 
to  three-fourths  of  a  section,  or  480  acres.  But  in  cases  where  two 
sections  of  land  are  granted  for  school  purposes  (and  that  number  has 
been  so  reserved  ever  since  the  territorial  government  of  Oregon  was 
established,  August  14, 1848,)  the  Department  has  decided  (O'Donald  v. 
State  of  California,  6  L.  D.,  696,)  that  twice  the  amount  specified  in  said 
section  will  be  allowed  for  deficiencies  in  fractional  townships. 

It  follows,  therefore,  that  if  the  territory  of  Washington  was  author- 
ized  to  select  school  indemnity  lands  by  reason  of  the  16th  or  36th  sex;- 
tions  being  "  covered  with  water  ^  (and  that  question  I  will  hereafter 
consider),  the  area  of  school  land  due  on  account  of  T.  25,  R.  4  being 
thus  fractional,  is  not  480  but  960  acres.  The  number  of  acres  in  place 
in  said  township,  as  above  seen,  is  425.01.  To  make  up  this  deficiency 
would  require  531.99  acres,  and  since  only  520  acres  were  selected,  no 
complaint  can  be  properly  urged  on  the  score  of  excess  in  the  selection. 

Appellant  insists  that  the  act  of  February  26,  1859  (11  Stat,  385), 
adopting  the  act  of  May  20, 1826  (4  Stat.,  179),  requires  that  the  selec- 
tion to  be  legal  or  authorized  must  be  made  by  the  Secretary  of  the 
Treasury,  and  that  *'  the  selection  made  by  any  other  officer  or  person 
than  the  particular  one  required  by  law  would  be  void  and  of  no  eflfecf 

It  has  never  been  held  that  the  personal  intervention  of  the  Secretary 
is  necessary  in  making  these  selections ;  besides,  the  act  of  March  2, 
1853  (10  Stat.,  172),  establishing  the  territorial  government  of  Wash. 
ington,in  its  20th  section  expressly  authorizes  the  county  commissioners 
to  locate  indemnity  school  lands. 

The  selections  were  in  face  made  by  an  agent,  who,  as  above  seen, 
was  duly  authorized ;  and  the  selections,  if  not  approved  at  the  time, 
were  for  nearly  twenty  years  acquiesced  in. 

The  method  of  selection  by  a  duly  authorized  agent  is  not  only  a  very 
feasible  and  convenient  one,  but  it  is  the  one  usually  practiced,  and  its 
validity  is  recognized  by  the  Department.   (Hulda  Smith,  11  L.  D.,  383.) 

It  is  insisted  that  the  Territory  had  no  authority  to  make  the  selec- 
tions upon  the  basis  employed — i.  e.,  the  presence  of  water  upon  the 
granted  sections  (16  and  36).  Also  that,  if  the  selections  were  legally 
made  while  the  territorial  condition  existed,  the  act  of  February  22, 
1889  (25  Stat.,  676),  admitting  the  State  in  the  Union,  made  no  provi- 
sion for  the  selection  of  lieu  lands  by  reason  of  such  basis,  and  that  the 
17th  and  25th  sections  of  that  act,  properly  construed,  repealed  section 
2275  of  the  Revised  Statutes,  in  so  far  as  that  section  provides  for  indem- 
nity "  where  sections  16  or  36  are  fractional  in  quantity,  or  where  one  or 
both  are  wanting  by  reason  of  the  township  being  fractional,  or  from  any 
natural  cause  whatever." 
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As  to  the  right  of  Washington  territory  to  select  indemnity  school 
land  under  the  provisions  contained  in  the  act  of  Febraary  2G,  1859 
(11  Stat.,  385 — section  2275  R.  S.),  upon  the  basis  of  the  granted  sec- 
tions being  fractional  in  quantity,  or  where  one  or  both  are  wanting  by 
reason  of  any  '^  natural  cause,"  but  little  need  be  said.  The  act  of  1859 
{supra)  is  a  general  provision,  applicable  alike  to  all  the  states  and  ter- 
ritories, and  the  Department  has  uniformly  held,  so  far  as  I  am  advised, 
that  authority  was  therein  conferred  for  the  selection  of  indemnity 
lands  to  cover  deficiencies  caused  by  Iractional  school  sections.  John 
W.  Bailey  et  aZ.,  5  L.  D.,  216;  L.  H.  Wheeler,  11  L.  D.,  381. 

By  the  actof  March  2, 1853  {supra)^  establishing  the  territorial  govern- 
ment of  Washington,  Congress  ^'  reserved,  for  the  purpose  of  being  ap- 
plied to  the  common  schools  of  the  Territory,"  sections  16  and  36,  and  in 
all  cases  where  said  sections  ^^  or  either  or  any  of  them  "  shall  be  occu- 
pied prior  to  the  survey,  the  county  commissioners,  in  the  counties 
where  the  lands  were  situated,  were  authorized  to  locate  other  lands  to 
an  equal  amount  in  lieu  of  the  sections  so  occupied. 

By  the  act  of  1859  {supra),  being  a  general  provision,  additional 
bases  were  designated  from  which  indemnity  school  selections  were 
authorized  to  be  made,  so  that,  subsequent  to  the  act  of  1859,  selec- 
tions for  the  granted  sections  were  not  confined  to  those  parts  of  the 
school  sections  which  were  "occupied  prior  to  survey,"  but,  in  addition 
thereto,  selections  were  authorized  where  the  granted  sections  "  are 
fractional  in  quantity,  or  where  one  or  both  are  wanting  by  reason  of 
the  township  being  fractional,  or  from  any  natural  cause  whatever." 

The  reservation  of  these  lands  for  school  purposes  in  the  several 
territories,  while  not  being  a  grant  in  praesentij  had  the  same  power 
and  effect  as  school  grant  to  a  state,  so  far  as  it  affects  the  reserva- 
tion of  the  land.    Thomas  F.  Talbot,  8  L.  D.,  495. 

I  do  not  think  it  was  intended  by  the  act  of  February  22, 1889  {supra), 
to  repeal  or  annul  the  provisions  then  ma^le  for  reserving  the  lands  for 
school  purposes.    Levi  Jerome  et  al.y  12  L.  D.,  165. 

On  a  careful  examination  of  the  17th  section  of  that  act,  I  am  unable 
to  discover  any  conflict  between  its  provisions  and  those  contained  in 
the  last  clause  of  section  2275  of  the  Eevised  Statutes. 

Moreover,  the  act  of  February  28, 1891  (26  Stat.,  796),  amending  that 
section  and  section  2276,  and  incorporating  anew  the  same  provisions 
respecting  indemnity  school  lands  as  were  contained  in  the  original 
statute,  places  it  beyond  question  that  the  State  has  the  right  to  its  in- 
demnity upon  the  basis  herein  employed.  See  Instructions,  April  22, 
1891, 12  L.  D.,  400. 

The  land  having  been  legally  reserved  from  settlement  and  entry 
was  not  subject  to  the  homestead  application  of  Sharpstein,  which  was 
properly  rejected. 

The  decision  appealed  from  is  accordingly  affirmed. 
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WASHINGTON  SCHOOL  LANDS-SETTLEMENT  BEFORE  SURVEY. 

Elder  v.  State  op  Washington. 

Under  the  provisions  of  the  act  of  March  2^  1853,  the  occupancy  of  school  lands  prior 
to  survey  by  actual  settlers  operates  to  exclude  from  the  reservation  for  school 
purposes  only  such  parts  of  sections  sixteen  and  thirty-six  as  are  included  within 
Bai<l  occupancy. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  7,  1891. 

On  Marcli  11,  1887,  William  Elder  made  application  to  file  a  pre- 
emption declaratory  statement  for  lot  11  and  the  W.  i  of  the  SW.  ^  of 
Sec.  36,  T.  22  ]^.,  R.  4  E.,  Olympia  (now  Seattle),  Washington. 

The  same  was  refused  for  the  reason  that  the  tracts  therein  described  are  in  section 
36,  atid  are  reserved  for  the  purpose  of  being  applied  to  common  schools  in  Washing- 
ton Territory  by  section  1947  of  the  Revised  Statutes  of  the  United  States. 

On  appeal,  you,  by  your  decision  of  September  21,  1888,  affirm  that 
jadgment,  and  he  appeals  therefrom  to  this  Department,  assigning  the 
following  grounds  of  error : 

1.  In  not  finding  from  the  records  of  the  Gpneral  Land  Office  that 
the  greater  portion  of  said  section  36  had  been  legally  and  duly  entered 
prior  to  the  date  of  said  application,  under  the  donation  and  other  laud 
laws  of  the  United  States,  and  that  thereby  said  section  36,  or  the  por- 
tion thereof  remaining  unentered,  remained  public  lands  of  the  United 
States,  subject  to  entry  under  the  land  laws  of  the  same,  and  said  Hon- 
orable Commissioner  erred  in  not  so  deciding. 

2.  In  not  deciding  that  the  act  of  March  2,  1853,  reserving  sectio^is 
16  and  36  in  the  Territory  of  Washington  for  school  purposes  provided 
that,  when  either  of  such  sections  was  settled  upon  prior  to  survey 
thereof,  and  any  portion  of  the  same  entered  under  any  of  the  land 
laws  of  the  United  States,  such  section  was  and  remained  public  land 
of  the  United  States  and  subject  to  entry  under  the  land  laws  of  the 
United  States. 

3.  Error  in  deciding  that  parts  of  sections  16  and  36  are  reserved  or 
were  reserved  for  school  purposes. 

4.  In  rejecting  said  application  to  enter  said  lands. 

On  examination  of  the  records  of  your  office,  I  find  that  the  greater 
part  of  said  section  36  is  covered  by  the  donation  claims  of  Beaty,  Cox, 
and  Thomas,  aggregating  376.90  acres,  "settled  u])on  prior  to  survey.'^ 

These  claims  were  so  located  as  to  subdivide  each  one  of  the  remain- 
ing  forty  acre  tracts  in  the  section,  with  the  exception  of  the  W.  J  of 
the  SW.  i.  When  the  survey  was  made  and  approved,  there  remained 
in  place  in  said  section  263.10  acres— 183.10  acres  of  which  are  desig- 
nated on  the  official  plat  as  lots  1, 2, 3,  etc. 

The  act  of  March  2, 1833  (10  Stat.,  172),  establishing  the  territorial 
government  of  Washington,  in  its  10th  section  provides  as  follows : 
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That  wlieu  the  lands  in  said  Territory  shall  be  sarveyed,  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the  same  into  niarlcet,  or 
otherwise  dlspo.sing  thereof,  sections  nombered  sixteen  and  thirty-six,  in  each  town- 
ship in  said  Territory,  shall  be,  and  the  same  are  hereby,  reserved  for  the  purpose  of 
being  applied  to  common  schools  in  said  Territory. 

And  in  all  cases  where  said  sections  sixteen  and  thirty-six,  or  either  or  any  of 
them,  shall  be  oocnpied  by  actual  settlers  prior  to  survey  thereof,  the  county  commis- 
sioners of  the  counties  in  which  said  sections  so  occupied  as  aforesaid  are  situated,  be 
and  they  are  hereby  authorized  to  locate  other  lands  to  an  equal  amount  in  sections 
or  fractional  sections  as  the  case  may  be,  within  their  respective  counties,  in  lieu  of 
said  sections  so  occuyiied  as  aforesaid. 

It  does  not  follow  from  this  act  that,  because  a  portion  of  a  school 
section  has  been  excepted  from  reservation,  indemnity  must  be  selected 
for  the  entire  section.  Sections  sixteen  and  thirty-six  in  each  town- 
ship were  by  the  act  organizino^  the  territory  *»  reserved  for  the  purpose 
of  being  applied  to  common  schools."  That  part  of  section  thirty  six 
which  was  appropriated  by  donation  claims  "  prior  to  survey  ^  was 
thereby  lost  to  the  school  grant,  subsequently  to  be  made.  Authority 
for  selecting  an  equal  area  "  or  lands  of  like  quantity  ^  was  given ;  but 
a  part  of  the  section,  remaining  in  place  amounting  to 263.10  acres,  was 
reserved  for  the  common  schools,  and  the  county  commissioners  were 
not  authorized,  much  less  required,  to  select  indemnity  for  the  lands 
thus  found  in  place  and  "  not  wanting,  by  reason  of  the  township  be- 
ing fractional  or  from  any  natural  cause  whatever.'^ 

It  follows  that  the  tracts  applied  for,  having  been  reserved  by  legis- 
lative authority  for  the  purpose  of  being  applied  to  the  common  schools 
in  the  territory,  were  not  public  lands,  and  therefore  not  subject  to  en- 
try, and  the  application  was  properly  rejected. 

The  decision  appealed  from  is  accordingly  affirmed. 


HOMESTEAD  CONTEST-DEPARTMENTAL.  JURISDICTION. 

Gates  v.  Scott. 

The  action  of  the  local  ofiSce  in  accepting  final  proof  and  issuing  final  certificate 
thereon  does  not  preclude  the  Land  Department  from  snhsequently  inquiring 
into  the  good  faith  of  the  transaction  and  canceling  the  entry,  if  obtained  through 
fraud,  or  allowed  in  violation  of  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  7,  1891. 

I  have  considered  the  case  of  Elmer  D.  Gates  v,  Edwin  0.  Scott, 
upon  the  appeal  of  the  latter  from  your  decision,  holding  for  cancella- 
tion, and  denying  a  re-instatement  of  his  homestead  entry  for  the  SVV. 
i  of  Sec.  14,  T.  133  N.,  R.  60  W.,  Fargo  land  district,  Korth  Dakota. 

He  made  homestead  entry  for  the  laud  on  the  29th  of  Jnne,  1882, 
and  after  dne  notice  by  publication,  made  final  proof  before  the  clerk 
of  the  district  conrt,  at  Grand  Rapids,  La  Moare  county,  N.  D.,  on  the 
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9th  of  October,  1883,  wbich  was  filed  in  the  local  office  on  the  13th  of 
that  month. 

On  the  26th  of  March,  1884,  Gates  filed  affidavit  of  contest,  alleging 
abandonment.  Being  unable  to  make  personal  service  upon  Scott, 
notice  of  contest  was  served  by  publication.  This  notice  did  not  come 
to  the  kuowledgeof  Scott,  and  at  the  hearing  he  made  default.  Upon 
the  evidence  submitted  the  register  and  receiver  recommended  the  can- 
cellation of  the  entry,  which  was  ordered  by  yonr  office  on  the  24th  of 
March,  1885,  and  on  the  lOth  of  April  of  that  year.  Gates  filed  declara- 
tory statement  for  the  land,  claiming  settlement  on  the  17th  of  Novem- 
ber, 1884. 

It  appears  that  the  final  proof  of  Scott  was  not  considered  by  the 
local  officers,  when  it  was  filed  with  them  in  October,  1883,  for  want  of 
payment,  and  on  the  16th  of  May,  1884,  over  seven  months  after  proof 
was  made,  and  nearly  two  months  after  contest  was  initiated,  a  clerk 
in  the  local  office  inadvertently  accepted  the  proof,  and  issued  final 
certificate  and  receipt. 

On  the  15th  of  July,  1886,  Scott  made  affidavit  and  motion  for  a  re- 
hearing in  the  ease,  which  was  ordered  by  your  office  on  the  11th  of 
March,  1887.  On  the  12th  of  March,  1888,  the  register  and  receiver, 
after  considering  the  evidence  submitted  upon  such  rehearing,  ren- 
dered a  decision  which  your  office  considered  as  meaning  that  the  en- 
try of  Scott  should  not  be  reinstated.  From  that  ruling,  an  appeal  was 
taken  to  your  office,  where  it  was  affirmed  on  the  3d  of  March,  1890, 
and  a  further  appeal  brings  the  case  to  this  Department. 

The  specification  of  errors  complained  of  by  the  appellant  are  as 
follows : 

First.  It  was  error  on  the  part  of  the  Hon.  Commissioner,  in  finding  that  defend- 
ant never  established  his  residence  opon  the  tract  involved. 

Second.  The  Hon.  Commissioner  erred  in  finding  that  defendant  had  failed  to 
comply  with  the  requirements  of  the  law,  prior  to  his  making  final  proof  for  said 
tract. 

Third.  It  was  error  on  the  part  of  the  Hon.  Commissioner  in  not  considering  the 
evidence  sobmitted  in  behalf  of  the  defendant. 

Fourth.  The  Hon.  (commissioner  erred  in  not  taking  into  consideration  the  fact 
that  the  burden  of  proof  is  npon  the  plaintiff  as  the  moving  party. 

Fifth.  Final  certificate  having  been  issued  in  this  case,  the  Hon.  Commissioner 
erred  in  assuming  jurisdiction  of  the  subject  matter. 

Sixth.  The  Hon.  Commissioner  erred  in  not  holding  that  the  entry  was  not  subject 
to  contest  at  the  time  this  action  was  initiated. 

Seventh.  It  was  error  on  the  part  of  the  Hon.  Commissioner  in  rendering  a  decision 
adverse  to  the  defendant. 

The  first  four  grounds  of  error,  and  the  last,  are  disposed  of  by  care- 
fully considering  the  facts  in  the  case,  as  established  by  all  the  evidence 
submitted  at  the  trial.  These  facts  are  stated  very  fairly,  and  with 
sufficient  fullness  in  your  decision  from  which  this  appeal  is  taken.  On 
the  part  of  the  defendant  no  evidence  was  produced  except  his  own 
deposition,  and  in  all  particulars  in  which  he  testifies  as  to  settlement 
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and  residence,  he  is  directly  at  variance  with  the  evidence  of  the  plain- 
tiff and  the  five  witnesses  who  testify  in  his  behalf.  Holding  that  the 
harden  of  proof  is  npon  the  plaintiff  to  establish  his  case,  I  find  that 
the  preponderance  of  evidence  is  very  largely  in  his  favor,  and  fully 
justified  a  decision  adverse  to  the  defendant. 

The  qnestions  raised  by  the  fifth  and  sixth  specifications  of  error  have 
been  fally  discussed,  and  the  principles  of  law  applicable  thereto,  stated 
in  numerous  decisions  by  this  Department  and  the  courts.  In  the  case 
of  Samuel  H.  Yandivoort  (7  L.  D.,  86),  it  was  held  that  a  final  certifi- 
cate, until  approved  by  the  General  Land  Office,  is  only  prima  facie 
evidence  of  equitable  title,  and  that  the  official  acts  of  the  register  and 
receiver  are  subject  to  supervision  and  may  be  approved  or  disapproved 
by  the  Gommissioner.  The  same  doctrine  was  held  in  the  case  of  Trav- 
eler's Insurance  Gompany  (9  L.  D.,  316)  where  it  was  held  that 

The  action  of  the  local  oflBcers  in  accepting  final  proof  and  payment  does  not  pre- 
clade  the  Land  Department  from  eobeeqaently  inqniring  into  the  good  faith  of  the 
transaction,  and  canceling  the  entry,  if  obtained  through  frand,  or  allowed  in  viola- 
tion of  law. 

The  position  assumed  by  the  counsel  for  the  appellant,  in  his  elab- 
orate argument  on  this  appeal,  has  not  been  followed  by  this  Depart- 
ment, or  by  the  United  States  courts,  so  far  as  I  am  aware,  in  any  case 
where  the  questions  involved  were  similar  to  those  in  the  one  at  bar. 
In  the  case  of  Frisbie  v.  Whitney  (9  Wallace,  187),  in  discussing  this 
question  the  court  say : 

When  all  theee  prereqoisitee  (settlement,  improyements,  payment  of  entrance 
money,  etc.,)  are  complied  with,  and  the  claimant  has  paid  the  price  of  the  land,  he 
is  entitled  to  a  certificate  of  entry  from  the  register  and  receiver ;  and  after  a  re a> 
sonable  time  to  enable  the  land  officer  to  ascertain  if  there  are  superior  claims,  and 
if  in  any  other  respects  the  claimant  has  made  ont  his  case  he  is  entitled  to  receiye  a 
patent,  which  for  the  first  time  invests  htm  with  the  legal  title  to  the  land. 

In  the  case  of  Garroll  v,  Safford  (3  Howard,  460),  cited  by  counsel  to 
support  his  position  that  after  certificate  has  issued  the  case  is  beyond 
the  jurisdiction  of  the  Department,  the  court  say :  ^'  But  where  there 
has  been  fraud  or  mistake  the  patent  may  be  withheld." 

That  decision  covers  the  case  at  bar,  where  the  certificate  was  issued 
inadvertently,  by  a  clerk  in  the  local  office,  after  contest  had  been 
initiated,  and  without  the  knowledge  of  the  register  and  receiver. 

In  the  case  of  Smith  v.  Ouster  etal  (8  L.  D.,  269),  it  was  held  that  a 
claimant  acquires  no  title  to  public  land,  until  he  has  fully  complied 
with  all  the  prerequisite  requirements,  and  paid  for  the  land,  and  he 
takes  by  final  proof,  payment  and  the  receipt  of  final  certificate,  only 
a  right  to  a  patent,  in  the  event  that  the  General  Land  OfiSce,  or  the 
Department  on  appeal,  find  that  the  facts  warrant  the  issuance  thereof. 

The  language  used  by  the  court  in  the  case  of  Steel  v.  Smelting  Go. 
(106  U.  S.,  450),  which  is  one  of  the  cases  cited  by  the  appellant  to  sus- 
tain his  position,  partakes  almost  of  the  nature  of  a  personal  rebuke. 
In  that  case,  the  court  say : 
2565^voL  13 25 
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We  haye  so  often  had  oocasion  to  speak  of  the  Land  Department,  the  object  of  its 
creation,  and  the  powers  it  possesses  in  the  alienation  by  patent  of  portions  of  the 
public  lands,  that  it  creates  an  nnpleasant  surprise  to  find  that  coonsel,  in  discussing 
the  effect  to  be  giyen  to  the  action  of  that  department,  oyerlook  our  decisions  on  the 
subject.  That  department,  as  we  haye  repeatedly  said,  was  established  to  snperyise 
-the  yarious  proceedings  whereby  a  conyeyance  of  the  title  from  the  United  States  to 
portions  of  the  public  domain  is  obtained,  and  to  see  that  the  requirements  of  differ- 
ent acts  of  Congress  are  fully  complied  with.  Necessarily,  therefore,  it  must  con- 
eider  and  pass  upon  the  qualifications  of  the  applicant,  the  acts  he  has  performed  to 
secure  the  title,  the  nature  of  the  land,  aud  whether  it  is  of  the  class  which  is  open 
to  sale.  Its  Judgment  upon  these  matters  is  that  of  a  special  tribunal,  and  is  unas- 
sailable except  by  direct  proceedings  for  its  annulment  or  limitation.  Such  has  been 
the  uniform  language  of  this  court  in  repeated  decisions. 

It  is  annecessary  to  maltiply  anthorities  on  this  question.  The 
courts  and  the  Department  are  in  harmony  on  the  subject,  and  the 
decision  appealed  from  is  affirmed. 


JLPPLICATION  TO  ENTEB-SKCTION  7,  ACT  OF  MARCH  8,  1801. 

United  States  v.  Puget  Mill  Co. 

An  application  to  enter  lands  included  within  the  existing  entry  of  another  confers 
no  rights  upon  the  applicant. 

Whore  the  validity  of  an  entry  is  questioned,  and  the  matter  is  before  the  Depart- 
ment on  appeal  from  an  order  holding  the  same  for  cancellation,  no  rights  can  be 
acquired  by  appealing  from  the  rejection  of  an  application  to  enter  the  land 
covered  by  said  entry,  and  urging  the  invalidity  thereof. 

The  case  of  the  Paget  Mill  Company,  13  L.  D.,  118,  cited  and  followed. 

Acting  Secretary  Chandler  to  the   Commissioner  of  the  General  Land 

Office,  October  8, 1891. 

I  have  considered  the  motion  of  the  Paget  Mill  Company  in  the  case 
of  the  United  States  v.  said  compaDy,  asking  that  said  case  be  dis- 
posed of  under  the  7th  section  of  the  act  of  March  3, 1891  (26  Stat., 
1095). 

The  record  shows  that  on  February  9, 1876,  Oharles  M.  Jacobs  made 
soldier's  additional  homestead  entry  for  the  tract  in  question,  to  wit, 
the  E.  i  of  the  S  W.  J  and  the  SE.  J  of  the  NW,  J  of  Sec.  18,  T.  26  N., 
R.  7  E.,  Seattle,  Washington.  Soon  after  said  entry  was  made,  the 
tract  was  purchased  by  the  Puget  Mill  Company,  aud,  on  December  18, 
1876,  said  entry  was  held  for  cancellation  by  your  ofQce,  for  the  reason 
that  it  was  based  on  spurious  and  forged  papers. 

An  appeal  was  taken  from  this  ruling  by  the  Puget  Mill  Company, 
and  while  this  appeal  was  yet  undisposed  of  the  act  of  June  15, 1880, 
was  passed  (21  Stat,  237). 

As  a  transferee  under  the  original  soldier's  additional  homestead 
entry,  said  company  applied,  and  was  allowed  to  purchase  the  tract  in 
question  under  the  second  section  of  said  act.    This  purchase  was 
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made  and  the  receiver's  receipt  issned  on  March  11,  1886.  The  Pnget 
Mill  Company  have  held  that  receipt  and  possession  of  the  tract  ever 
since  that  date. 

On  June  14,  1890,  yoar  office  finally  passed  on  the  appeal  of  the 
company  from  your  office  decision  of  December  18, 1876,  and  held  that 
the  purchase  of  the  tract  by  the  company,  nnder  the  act  of  Jane  15, 1880, 
operated  as  an  abandonment  of  its  appeal,  citing  case  of  Alonzo  Swink 
(7  L.  D.,  342).  The  original  entry  was  canceled,  and  the  cash  entry 
of  said  company  was  also  held  for  cancellation,  citing  as  authority 
therefor  the  case  of  J.  8.  Gone  (7  L.  D.,  94),  and  the  case  of  the  Paget 
Mill  Company  (7  L.  D.,  301). 

On  March  25, 1891,  a  motion  was  filed  in  yoar  office  by  said  company, 
asking  that  your  office  decision  be  reconsidered,  ''on  the  ground  that 
the  entry  seems  to  be  confirmed  by  the  act  of  March  3,  1891.^  This 
motion  was  denied  on  May  19, 1891,  and  the  company  appealed  to  this 
Department. 

It  is  shown  that  the  cash  entry  in  question  was  made  and  a  receiver's 
receipt  issued  on  March  11,  1886.  More  than  two  years  therefore 
elapsed  before  any  action  was  taken  by  the  government  in  any  way 
questioning  the  validity  of  the  entry.  In  fact,  no  action  was  taken 
until  June  14, 1890,  when  said  entry  was  held  for  cancellation. 

More  than  four  months  thereafter,  to  wit :  on  October  17, 1890,  Oharles 
Shaeffer  offered  to  file  in  the  local  land  office  at  Seattle,  Washington, 
his  pre-emption  declaratory  statement  for  the  E.  i  of  the  NW.  i  of  Sec 
18,  T.  26  N.,  B.  7  E.,  and  lots  1  and  2.  Parts  of  the  above  described 
tracts  are  included  in  the  Puget  Mill  Company's  entry  in  the  case  at 
bar,  and  the  residue  is  included  in  cash  entry  No.  9716  made  by  said 
company.  His  application  was  rejected  by  the  register  and  receiver, 
because  of  conflict  with  the  entries  of  said  company.  On  November  3, 
he  appealed  from  said  rejection  to  your  office,  where  on  November  29, 
1890s  the  ruling  of  the  local  land  office  in  rejecting  said  application  was 
affirmed.  Shaeffer  appealed  from  the  ruling  of  your  office,  and  the 
appeal  is  now  pending  in  this  Department. 

It  is  a  well  settled  principle  that  lands  embraced  in  an  entry  of  rec- 
ord are  not  subject  to  further  disposition,  and  that  an  application  to 
enter  the  same  confers  no  rights  upon  the  applicant. 

The  validity  of  the  entry  of  record  having  been  questioned,  and  the 
matter  being  before  this  Department  on  appeal  for  an  order  holding  the 
same  for  cancellation,  no  rights  could  be  acquired  by  appealing  from 
the  rejection  of  an  application  to  enter  land  covered  by  said  entry  and 
urging  its  invalidity.  Patton  t;.  Eelley,  11  L.  D.,  469;  Oappelli  v, 
Walsh,  12  L.  D.,  334. 

Your  action  rejecting  Shaeffer's  applications  is  therefore  approved. 

This  leaves  the  case  in  all  respects  similar  tx>  that  considered  in  de- 
partmental decision  of  August  13,  1891  (13  L.  D.,  118),  involving  other 
land  purchased  by  the  Puget  Mill  Company,  in  which  it  was  held  that 
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the  entry  is  (^iifirmed  ander  the  terms  of  the  proviso  to  section  7  of 
the  act  of  March  3, 1891  (26  Stat,  1095),  and  that  patent  should  issue 
to  the  company. 

Your  decision  is  therefore  reversed,  and  you  are  directed  to  issue  pat- 
ent upon  the  entry. 

CONFIRMATION-SECTION  7,  ACT  OP  MABCH  8, 1801. 

George  Hague  et  al. 

In  the  enactmeDt  of  section  7,  act  of  March  3,  1891,  Congress  contemplated  existing 
entries,  and  an  entry  that  is  finally  canceled  prior  to  the  passage  of  said  act  is 
not  vithin  the  confirmatory  operation  of  said  section. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  OfficCy 

October  8, 1891. 

On  March  21, 1883,  Oeorge  Hague  made  a  pre-emption  cash  entry 
for  the  NW.  J  Sec.  12.,  T.  133  N.,  R.  60  W.,  Fargo,  North  Dakota,  and 
on  Augnat  29,  1889,  it  was  canceled  on  the  ground  of  frand  on  the  part 
of  said  entryman. 

After  the  final  entry  was  made  by  Hague,  he  borrowed  from  the 
Traveler's  Insurance  Company,  the  sum  of  five  hundred  dollars  ((500.00), 
and  gave  as  security  therefor  a  mortgage  on  the  tract  embraced  in  his 
entry. 

On  April  3,  1891,  said  mortgagee  applied  for  the  re-instatement  of 
said  entry  and  confirmation  thereof,  under  section  7  of  the  act  of  March 
3, 1891  (26  Stat.,  1096). 

On  June  6, 1891,  the  Department  considering  this  application  fully, 
denied  the  same  and  held  that  inasmuch  as  the  cancellation  of  the  entry 
of  Hague  had  become  final  before  the  passage  of  the  act  of  March  3, 
1891,  supra,  said  entry  could  n  ot  be  confirmed  under  the  seventh  sec- 
tion thereof. 

I  am  now  in  receipt  of  a  motion  filed  by  the  attorneys  for  the  Travel- 
er's Insurance  Company,  asking  that  the  departmental  decision  of  June 
6th  be  reviewed  and  set  aside  and  that  the  entry  of  Hague  be  re-instated 
and  passed  to  patent  under  the  act  cited. 

The  motion  is  based  upon  the  following  assigued  error. 

Yonr  honor  erred  in  holding  that  the  cash  entry  inyolyed,  was,  by  reason  of  its  be- 
ing canceled,  by  decision  of  the  Department,  prior  to  date  of  the  act  of  March  3, 1891» 
without  the  confirmatory  provisions  of  section  7  of  said  act,  and  in  thereupon  deny- 
ing the  application  for  patent  thereunder. 

In  the  argument  of  counsel,  it  is  contended  that  the  language  of  the 
part  of  section  7,  sought  to  be  applied  to  this  case  should  be  construed 
to  mean  that  Congress  intended  to  cover  past  transactions  and  that 
wherever  an  entry  of  the  kind  enumerated  in  said  seventh  section,  in 
which  final  proof  and  payment  may  have  been  made  and  certificate  issued 
and  where  the  other  conditions  named  in  said  section  exist,  such  an 
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^ntrj  is  eoDfirmed  without  reference  to  whether  it  had  been  canceled 
before  the  confirmatory  act  was  passed  or  not.  An  attempt  ia  made  to 
fortity  this  contention  by  stating  that  Congress  had  in  view  when  the 
section  was  passed,  the  protection  of  innocent  pnrchasers  and  incum- 
brancers alone,  and  it  is  argued  that  one  who  has  loaned  his  money  in 
good  faith,  relying  on  the  final  receipt,  shonld  not  be  cat  off  from 
this  protection  for  the  reason  that  because  of  the  acts  of  the  entryman, 
the  entry  has  been  canceled,  when  protection  is  given  to  the  same  kind 
of  a  mortgagee,  who  by  reason  of  aggressive  opposition  or  some  other 
cause  may  have  prevented  or  put  off,  the  cancellation  of  an  entry  until 
after  March  3, 1891,  when  the  act  in  question  was  approved. 

Prior  to  the  passage  of  the  act  in  question,  there  was  no  such  thing 
as  an  innocent  purchaser  before  patent  and  the  Traveler's  Insurance 
Company  when  it  loaned  this  money,  loaned  it  only  on  the  strength  of 
the  title  that  Hague  had,  and  it  must  have  known,  for  all  men  are  pre* 
sumed  to  know  the  law,  that  his  title  was  subject  to  confirmation  or 
rejection  at  the  hands  of  your  office  or  this  Department,  and  that  his 
title  must  depend  on  whether  or  not  his  acts  in  securing  the  final  receipt 
were  bona  fide  and  whether  or  not  he  had  complied  with  the  law  under 
which  the  entry  was  made. 

The  system  adopted  for  the  disposal  of  the  public  lands  is  adminis- 
tered by  the  register  and  receiver  of  the  local  land  office,  the  Commis- 
sioner of  the  General  Land  Office,  and  the  Secretary  of  the  Interior, 
and  a  case  is  only  partly  adjudicated  by  the  register  and  receiver,  and 
one  who  loaned  money  upon  or  purchased  laud  of  an  entryman^  is  not 
an  innocent  purchaser,  but  a  conditional  incumbrancer  or  purchaser. 

Steele  v.  Smelting  Co.  (106  U.  S.,  447). 

United  States  v.  Schurz  (102  U.  S.,  378). 

Carroll  v.  Safford  (3  Howard,  441). 

Smith  V.  Custer  et  oL  (8  L.  D.,  269). 

United  States  v.  Johnson  (5  L.  D.,  442). 

On  authority  of  the  decisions  of  the  Department  and  of  the  supreme 
court,  it  was  always  held  that  the  doctrine  of  caveat  emptor  ai>plied 
with  all  its  rigor  to  purchases  made  prior  to  patent,  such  purchases  can 
give  no  rights  not  earned  by  the  entryman,  by  complying  with  the  law 
in  good  faith. 

That  part  of  section  7,  which  is  relied  upon  to  allow  the  confirmation 
of  the  entry  in  question,  is  as  follows: — 

and  all  eutrieti  made  ncder  the  pre-emption,  homestead,  deaert-land,  or  timber- 
culture  law0,  in  ^hioh  final  proof  and  payment  may  haye  been  made  and  certificates 
issued,  and  to  which  there  are  no  adverse  claims  ori^i  Dating  prior  to  final  entry  and 
which  haye  been  sold  or  incumbered  prior  to  the  first  day  of  March,  eighteen  hun- 
dred and  eighty-eight,  and  after  final  entry,  to  bona  fide  pnrchasers,  or  incumbranc- 
ers, for  a  valuable  consideration,  shall  unless  upon  an  investigation  by  a  government 
agent,  fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented 
upon  presentation  of  satisfactory  proof  to  the  Land  Department  of  such  sale  or  in- 
cumbrance. 
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It  will  be  noticed  that  all  pre-emption,  homestead,  desert-land  and 
timber- col  tare  entries,  in  which  final  proof  and  payment  have  been 
made,  etc.,  and  where  certain  other  conditions  exist,  are  conftnied. 

In  the  passage  of  this  section,  Congress  evidenty  intended  to  deid 
with  existing  entries.  It  has  from  time  to  time  made  appropriations 
for  the  purpose  of  hiring  special  and  other  agents  for  the  Land  Depart- 
ment, in  order  that  investigations  might  be  made  to  ascertain  whether 
certain  entries  were  valid  or  not. 

In  view  of  all  this,  it  could  not,  it  seems  to  me,  have  meant  by  this 
act  to  resurrect  some  of  these  same  entries,  found  on  the  investigations 
provided  for  by  means  of  Congressional  appropriations  to  have  been 
fraudulent,  and  for  that  reason  finally  canceled,  in  order  that  they  might 
pass  to  patent.  Besides  when  an  entry  is  canceled,  other  and  valid 
claims  are  often  asserted  and  new  rights  are  acquired. 

If  an  entry  that  was  canceled  three  months  or  a  year  before  the  pas- 
sage of  the  act  of  March  3, 1891,  is  confirmed,  an  entry  canceled  three 
or  ten  years  before  the  passage  of  the  act  would  also  be  confirmed,  and 
this  too  without  regard  to  present  claims  for  the  land. 

It  is  apparent  that  Congress  did  not  mean  to  raise  up  and  confirm 
entries  which  have  been  canceled,  and  the  rules  of  construction  will 
not  allow  any  such  interpretation  to  be  placed  on  the  section  in  ques- 
tion. 

Said  section  was  intended  to  confirm  certain  entries  but  no  where  is 
any  statement  found  in  the  act  indicating  an  intention  to  give  life  to 
and  confirm  an  entry  not  in  existence  at  the  date  of  the  passage  of  the 
act  cited. 

James  Ross,  12  L.  D.,  446 ; 

E.  M.  Chrisinger,  id.,  610 

Kiels  C.  E.  Jorgenson,  13  L.  D.,  33. 

The  motion  for  review  in  this  case  is  accordingly  denied. 


PBACTICB-CONTINUANCE— DEFAULT. 

Johnson  v.  Peioe. 

Where  a  case  is  continned  to  a  day  certain,  in  compliance  with  the  terms  of  a  stipn- 
lation,  and  the  contestant  fails  to  appear  on  the  day  thns  fixed  for  the  hearing, 
an  order  dismissing  the  contest  may  be  properly  made. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  October  8, 1891. 

On  September  7, 1886,  Isaac  O.  Price  made  homestead  entry,  No. 
10900,  for  the  SE^.  Sec.  12.  Tp.  32  S.,  E.  37.,  at  the  Garden  City  land 
district,  Kansas. 

On  January  3d,  1889,  Silas  B.  Johnson  filed  a  contest  against  said 
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entry.  A  heariog  was  ordered  by  the  local  office  for  November  22, 
1889,  and  the  parties  were  daly  notified.  On  October  30;  1889^  the  fol- 
lowing stipulation  was  filed. 

Silas  W.  Johnwn,  Plaintiflf,       }    ^^^^  ^^^  ^^^.^^^  ^^^  Receiver,  Land  Of. 

Isaac  C.  Price,  Defendant.       ^^^^^  ^^'^^^  ^'^^^  ^''''' 

Stipnlation. 

It  is  hereby  agreed  and  stipulated  that  the  above  case  be  continued  thirty  days 
from  Nov.  2d  1889. 

Silas  W.  Johnsok, 
By  S.  N.  Wood,  his  atty. 
ISA  10  C.  Prick. 

The  hearing  was  thereupon  continned  to  December  2, 1889,  and  S.  N. 
Wood  was  *<  fully  aware  that  his  stipulation  for  continuance  was 
granted,"  as  appears  by  the  register's  letter  of  January  25, 1890,  to 
your  office.  On  November  22, 1889,  O.  L.  Miller,  the  other  attorney  of 
said  Johnson,  appeared  at  the  local  office  and  learned  that  the  case  had 
been  continued 

On  December  2, 1889,  the  plaintiff  made  default  of  appearance,  and 
the  case  was  dismissed.  An  appeal  was  duly  taken  to  your  office,  and 
by  your  letter  of  March  12, 1890,  the  decision  of  the  local  office  was 
affirmed.  An  appeal  from  your  judgment  now  brings  the  case  before 
me. 

The  contention  of  the  plaintiff  is  that  your  office  erred  in  sustaining 
said  dismissal,  because 

said  stipnlation  entitled  the  plaintiff  to  thirty  days  continuance  from  November  23 
1889,  to- wit,  to  December  22, 1889,  in  place  of  thirty  days  from  November  2, 1869,  be- 
ing the  day  said  stipnlation  reached  the  local  ofiSce  by  mail. 

The  stipulation  is  not  dated,  but  it  reached  the  local  office  and  was 
filed  on  October  30, 1889. 

The  continuance  was  granted,  according  to  the  precise  terms  of  the 
stipnlation,  ^^  thirty  days  from  Nov.  2,  1889,"  and  the  statement  in 
the  assignment  of  error  above  cited,  that  the  continuance  was  granted 
thirty  days  from  ''the  day  said  stipulation  reached  the  land  office  by 
mail,"  is  a  gross  error.  Both  the  attorneys  for  the  plaintiff  knew  of  the 
date  to  which  the  hearing  was  continued.  One  of  them  was  a  resident 
of  Garden  City.  Neither  of  them  saw  fit  to  appear  on  the  day  set  for 
the  hearing.  It  was  a  fair  presumption  on  the  part  of  the  local  officers 
that  the  plaintiff  had  no  ground  for  his  contest,  and  the  disposition 
made  of  the  case  was  a  just  one.  No  excuse  or  reason  for  the  plaintiff's 
default  is  pretended.  The  appeal  from  the  local  office  was  based  upon 
technical  irregularities.  It  was  held  in  Smith  v»  Johnson,  (9  L.D.255)y 
that  a  party  would  not  be  permitted  to  question  the  regularity  of  a  con- 
tinuance procured  at  his  own  instance. 

The  appeal  to  this  Department  is  based  upon  an  irregularity  that 
does  not  exist.    Both  appeals  seem  frivolous  and  intended  for  delay* 

Your  judgment  is  affirm^. 
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oonfibmation  of  entbx-sectiok  7,  act  of  mabch  8,  1801. 

Patrick  Tbacey. 

J^  pre-emption  entry  allowed  in  violation  of  the  proTisions  of  section  2260  R.  S.,may 
be  confirmed  under  tlie  proviso  to  section  7,  act  of  March  3,  1891,  where  no  con- 
test or  protest  is  initiated  against  the  same,  and  adverse  proceedings  are  not 
begun  by  the  government  within  two  years  after  the  issuance  of  final  receipt. 

First  Assistant  Secretary  Ohundler  to  the  Commissioner  of  the  General 

Land  Office^  September  30, 1891. 

Patrick  Tracey,  on  July  1,  1887,  filed  pre-emption  declaratory  state- 
ment for  the  NW.  i  of  Sec.  10,  T.  18  N.,  E.  10  N.,  Grand  Island  land 
district,  Nebraska. 

He  made  final  proof  upon  the  same  and  received  final  certificate  on 
January  10, 1888. 

Your  ofBce,  by  decision  of  February  11, 1891,  held  the  entry  for  can- 
cellation, on  the  ground  that  he  removed  to  said  tract  from  laud  of  his 
own. 

The  entryman,  on  July  11, 1891,  appealed  from  your  decision,  con- 
tending that  he  did  not  in  fact  remove  from  land  of  his  own. 

The  question  thus  brought  in  issue  need  not  be  examined  into  or  dis- 
cussed, in  view  of  the  act  of  March  3, 1891.  Inasmuch  as  no  contest 
or  adverse  proceeding  has  been  initiated  by  any  person  to  secure  the 
cancellation  or  defeat  the  consummation  of  the  entry,  and  as  the  pro- 
ceedings which  resulted  in  the  judgment  herein  appealed  from  were 
not  instituted  by  the  government  within  two  years  after  the  issuance  of 
the  receiver's  receipt  upon  final  entry,  the  entryman  is  entitled  to  a 
patent  under  the  proviso  to  Sec.  7  of  the  said  act^  and  the  instructions 
of  May  8,  1891  (12  L.  D.,  450). 

Your  decision  holding  the  entry  for  cancellation  is  therefore  set  aside, 
and  patent  will  issue. 


PBACTICK-APPEAL-INTERVBNOB-AMENDED  SURVEY, 

HiBAM  BBOWN  ET  AL. 

On  appeal  from  the  rejection  of  an  application  to  enter,  the  applicant  is  not  required 
to  serye  notice  npon  other  applicants  for  the  same  tract,  where  the  question  is 
solely  between  each  applicant  and  the  government. 

An  application  to  be  heard  as  an  interrenor  will  not  be  granted  in  the  absence  of  a 
due  disclosure  of  interest  as  required  by  rule  102  of  practice. 

Where  a  new  plat  of  survey  is  made  necessary  by  the  relinquishment  of  a  claim  ex- 
cluded therefrom,  and,  prior  thereto,  an  entry  is  erroneously  allowed  in  accord- 
ance with  the  original  survey,  and  patent  issues  thereon,  the  Department  is 
without  jurisdiction  to  issue  for  the  benefit  of  a  transferee  an  amended  or  new 
patent  to  include  the  additional  acreage  shown  by  the  new  survey. 

The  additional  lands  embraced  in  such  resurvey  are  not  open  to  filing  or  entry  until 
the  plat  of  such  survey  is  made  and  filed. 
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First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  6, 1891. 

I  have  considered  the  cases  of  Hiram  Brown  and  J.  O.  Clinton  in- 
volving a  portion  of  lots  1  and  2,  section  17,  T.  8  N.,  B.  9  W.,  Oregon 
Oity,  Oregon,  from  the  decision  of  year  office,  dated  April  28,  1890, 
rejecting  Brown's  application  to  amend  his  patented  entry  and  Clinton's 
application  to  enter  the  land  in  qaestion. 

It  appears  that  the  first  sarvey  of  said  township,  was  approved 
December  30, 1850,  and  showed  two  lots  (1  and  2)  in  section  17,  con- 
taining 47.10  acres. 

Before  the  above  sarvey  was  made  J.  M.  Shivley  filed  donation  claim 
No.  38,  for  a  part  of  the  land  in  section  17,  and  Henry  S.  Aiken,  also 
filed  donation  claim  No.  42,  for  another  portion  of  said  section  17,  em- 
bracing the  two  lots  above  referred  to.  May  15,  1856,  the  claims  of 
Shivley  and  Aiken  were  surveyed  and  platted  and  on  Aagnst  25, 1863, 
said  plat  was  approved. 

August  24, 1857,  Aiken  relinquished  his  donation  claim  to  the  United 
States  and  subsequently,  the  surveyor-general  replatted  the  land  em- 
braced in  the  relinquished  claim  of  Aiken,  designating  the  fractional 
portion  in  section  17,  as  lots  1,  2  and  3,  containing  respectively  34.30; 
26.80  and  6.50  acres.  Said  plat,  however,  for  some  unknown  cause  was 
not  approved  until  January  8, 1870. 

In  the  meantime,  soon  after  the  relinquishment  of  Aiken,  Malcolm 
Douglas  filed  a  pre-emption  declaratory  statement  for  lots  1  and  2,  and 
made  proof  thereon  Octc^ber  16, 1858 ;  giving  the  area  in  accordance 
with  the  original  plat  of  survey.  Hiram  Brown  is  the  present  owner 
of  the  land  entered  by  Douglas,  and  it  appears  that  the  plat  approved 
January  8, 1870,  shows  lots  1  and  2,  as  containing  fourteen  acres  more 
land  than  by  the  original  plat  of  1856,  therefore  Brown  filed  petition  in 
your  office  under  date  of  December  20, 1889,  asking  that  patent  issued 
to  Malcohn  Douglas  be  amended  or  canceled,  and  a  new  patent  be  issued 
to  cover  the  area  given  by  the  plat  of  1870. 

On  December  4, 1889,  one  J.  O.  Clinton  made  application  to  the  local 
office  to  file  a  pre-emption  declaratory  statement,  for  the  fourteen  acres 
in  question,  but  the  same  was  rejected,  and  the  party  appealed  to  your 
office. 

Under  date  of  April  28, 1890,  your  office  embraced  the  two  cases  in 
one  decision,  rejecting  the  petition  of  Brown,  and  affirming  the  action 
of  the  local  officers  in  rejecting  the  application  of  Clinton. 

Both  these  parties  have  appealed,  and  counsel  in  behalf  of  Clinton 
has  filed  motion  to  dismiss  the  appeal  of  Brown  on  the  ground,  that 
^^  Brown  wholly  failed  to  serve  said  Clinton  or  his  attorneys  with  notice 
of  his  said  appeal." 

In  answering  the  above  motion,  counsel  for  Brown  also  files  motion 
to  dismiss  the  appeal  and  declaratory  statement  application  of  Clinton, 
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making  the  oonnter  charge  that  Clinton  made  application  for  the  land 
and  also  protested  against  the  claim  of  Brown  without  any  notice  what- 
ever to  said  Brown. 

The  tract  of  fourteen  acres  in  qaestion  is  government  land  and  both 
parties  have  applied  to  enter  the  same. 

Brown  filed  petition  in  your  office,  to  have  the  patent  that  had  been 
issued  to  Douglas,  as  above  stated,  canceled  and  a  new  patent  issned 
embracing  the  land  in  controversy,  and  Olinton  made  application  at 
the  local  office  to  file  a  preemption  declaratory  statement  for  the  same 
land.  It  is,  therefore,  simply  a  question  of  two  applicants  for  the 
same  tract.  There  was  no  hearing  ordered,  or  held,  or  any  contest 
between  these  parties,  and  hence  Brown  was  in  nowise  bound  to  give 
notice  to  Clinton  of  any  action  he  had  taken  to  secure  the  land  and 
vice  versa  Clinton  was  not  required  to  give  notice  to  Brown. 

Bule  86,  cited  by  counsel,  requires  that  notice  of  appeal  should  be 
served  on  the  appellee  or  his  counsel.  There  was  no.  appellee  in  this 
case,  therefore  the  rule  does  not  apply.  It  was  a  question  between 
each  applicant  and  the  government. 

In  the  case  of  Charles  A.  Parker  (11  L.  D.,  375),  cited  by  counsel  for 
Clinton,  the  entry  of  Parker  was  held  for  cancellation  by  reason  of  the 
claim  of  Whitehurst.  Parker  appealed  but  gave  no  notice  to  White- 
hurst  ;  appeal  dismissed  for  that  reason.  In  the  case  at  bar  no  such 
condition  of  things  existed,  and  therefore  the  Parker  case  has  no  bear- 
ing on  the  case. 

With  this  view  of  the  question  the  motions  of  both  Brown  and  Clin- 
ton,  are  denied. 

January  12, 1891,  since  this  case  was  submitted  to  this  Department^ 
your  office  transmitted  a  letter  received  from  Sidney  Dell,  attorney  of 
Astoria,  Oregon,  alleging  that  Henry  S.  Aiken,  who  made  donation 
No.  42,  above  referred  to,  did  not  relinquish  or  in  other  words,  that 
what  purports  to  be  his  relinquishment  of  his  donation,  cannot  be 
proven,  that  Aiken  is  dead ;  that  Skinner  the  witness  to  Aiken's  sig* 
nature  and  the  register  of  the  local  office  at  that  time,  are  also  dead  f 
that  proof  will  be  presented  to  the  local  offi<;ers  by  the  son  and  only 
heir  of  said  Aiken,  showing  that  the  said  Aiken  had  complied  with  the 
law  as  to  residence  and  cultivation  before  decease,  and  therefore  his 
title  was  complete. 

For  the  above  and  other  reasons  Mr.  Dell,  as  attorney  for  the  heir 
of  Aiken  asks  a  stay  of  proceedings  in  this  Department  in  relation  to 
the  fourteen  acres  until  such  proof  can  be  made  and  submitted. 

A  stranger  to  the  record  is  not  entitled  to  be  heard  as  an  intervener^ 
without  first  disclosing  under  oath  the  nature  of  his  interest.  United 
States  V.  Scott  Bhea  (8  L.  D.,  578). 

A  general  statement  even  under  oath,  by  the  intervener's  attorney^ 
that  said  intervener  is  the  present  own  er  of  the  land  cannot  be  ao* 


DECISIONS  RELATING  TO   THE  PUBLIC   LANDS.  395 

cepted  as  a  satisfactory  compliance  with  rule  102  of  Boles  of  Practice.. 
Elmer  E.  Bash  (9  L.  D.,  628). 

The  reqaest  of  Sidney  Dell,  is  therefore  denied. 

The  question  now  remaining  to  be  determined  is,  whether  Brown  is- 
entitled  to  the  right  of  relinqnishing  the  outstanding  patent  and  have 
a  new  one  issued  to  embrace  the  fourteen  acres  in  question,  and  if  not,, 
then  whether  Glinton  by  virtue  of  his  alleged  settlement  thereon,  as  & 
pre-emptor,  is  entitled  to  entry. 

Fractional  section  17 ,  forms  a  part  of  the  peninsula  lying  between 
the  Columbia  river  on  the  north  and  Young's  river  and  bay  on  the 
south,  and  said  lots  1  and  2,  front  on  Young's  river  and  are  in  the  SE- 
^  of  said  section  made  fractional  by  the  meander  line  of  said  bay  and 
river. 

By  the  original  survey  of  1856,  the  east  line  of  section  17,  from  the 
north  boundary  to  Young's  river  is  given  as  72.50  chains,  and  as  the 
north  line  of  said  lots  in  said  survey  was  distant  from  the  north  line  of 
the  section  60  chains,  it  follows,  that  the  east  line  of  lot  ],  was  only 
12.50  chains  in  length. 

The  plat  approved  August  25, 1863,  giving  the  limits  and  boundaries 
of  the  donation  claims  in  section  17,  shows  that  the  Shivley  claim  ex- 
tended south  from  the  north  boundary  of  the  section,  57  chains,  or  in 
other  words,  it  lacked  3  chains  of  extending  as  far  south  as  the  north 
boundary  of  lots  1  and  2,  according  to  the  survey  of  1856. 

In  the  survey  of  the  Henry  S.  Aiken  donation,  however,  the  south 
line  of  the  Shivley  claim  was  also  the  north  line  of  the  Aiken  claim,, 
hence  not  only  did  the  Aiken  claim  cover  lots  1  and  2,  but  it  also 
covered  the  strip  of  3  chains  wide,  between  the  north  boundary  of  said 
lots  and  the  south  boundary  of  the  Shivley  claim. 

The  survey  of  the  donation  claims  of  Shivley  and  Aiken  practically 
extinguished  the  survey  of  1856,  so  far  as  the  land  embraced  by  said 
claims  is  concerned,  and  therefore  when  Aiken  relinquished  his  claim,, 
the  surveyor-general  replatted  the  land  embraced  thereby  in  section 
17,  into  lots  1,  2  and  3,  protracting  the  former  north  and  south  lines  of 
said  lots  3  chains  farther  north  and  closing  the  same  on  the  south 
boundary  of  the  Shivley  claim,  as  a  common  boundary;  thus  enlarging 
lots  1  and  2,  fourteen  acres. 

The  pre-emption  entry  of  Douglas  was  made  subsequent  to  the  re*^ 
linquishmentof  Aiken,  and  before  the  surveyor- general  replatted  the 
land,  and  therefore,  the  local  officers,  probably  under  the  impression^ 
that  the  survey  of  1856  was  restored  by  said  relinquishment,  errone- 
ously allowed  said  entry  under  the  old  plat,  giving  the  acres  as  con- 
tained therein. 

The  plat  of  1856  was  superseded  by  that  of  1863,  and  when  Aiken'a 
claim  was  relinquished,  no  entry  of  the  land  should  have  been  allowed 
until  the  land  embraced  by  said  claim  had  been  properly  platted. 
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In  view,  however,  of  the  fact  that  a  patent  has  issued  for  lots  1  and 
2j  by  the  survey  of  1856,  this  Department  has  no  further  jurisdiction 
in  the  premises,  and  the  patent  must  stand,  as  issued  for  47.10  acres. 

The  fourteen  acres  lying  between  the  lands  patented  to  Douglas  and 
the  Shivley  claim,  are  prima  facie  government  lands  yet  as  the  matter 
now  stands  it  is  not  subject  to  entry  by  reason  of  being  included  in 
lots  1  and  2,  by  the  latest  official  plat,  therefore  it  will  be  necessary 
before  said  tract  can  be  entered,  that  the  survey  of  said  lots  1  and  2, 
be  replatted  so  as  to  indicate  on  said  plat,  the  exact  land  covered  by 
the  Douglas  patent,  and  also  to  show  and  designate  the  tract  of  four- 
teen acres  as  another  lot  in  the  section. 

For  the  above  reasons  the  application  of  Brown,  as  also  that  of 
Clinton,  must  be  rejected,  without,  however,  any  prejudice  to  the  settle- 
ment rights  of  Clinton  for  the  land  in  question. 

Your  office  decision  is  therefore  affirmed. 


repayment-desert  entry. 
Edward  F.  Stable. 

Repayment  of  purchase  money  paid  on  a  desert  entry  can  not  be  allowed  where  tbe 
entry  made  with  full  knowledge  of  all  facts,  fails  through  the  entryman^s  allej^ed 
inability  to  secure  the  water  necessary  for  reclamation. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  October  i2, 1891. 

The  appeal  of  Edward  F.  Stahle  from  your  decision  of  August  12, 
1890,  deuyiug  his  application  for  repayment  of  purchase  money  paid 
upon  desert  land  entry  for  NE.  J  of  Sec.  20  and  N  W.  J  of  Sec.  21,  T,  29 
IS.,  B.  68  W.,  Cheyenne,  Wyoming,  land  district,  has  been  considered. 

The  tract  was  entered  by  Stahle  December  26, 1882,  under  the  desert 
land  act  of  March  3, 1877,  and  his  afiQdavit  as  well  as  those  of  the  wit- 
nesses, are  in  form  as  prescribed  by  the  regulations.  September  10, 
1885,  your  office  directed  the  local  officers  to  receive  the  application  of 
subsequent  entrymen,  and  a  hearing  was  ordered  to  determine  the  va* 
lidity  of  Stahle's  entry  and  the  character  of  the  land.  At  this  hearing 
Stahle  made  default  and  it  was  adjudged  that  his  entry  be  forfeited. 
July  5,  1890,  he  made  application  for  repayment  of  purchase  money, 
accompanied  by  an  affidavit  of  same  date,  simply  stating  that  he  made 
the  entry  in  good  faith,  and  had  lost  his  duplicate  receipt.  July  30,  he 
made  another  affidavit  in  which  he  avers: 

That  he  made  personal  examination  of  the  land previo as  to  filing  the 

flame ;  that  said  land  was  deeert  in  character,  at  the  time  of  making  such  entry  ;  that 
after  making  said  entry  he  found  the  water  in  the  stream  he  intended  to  make  use  of 
to  reclaim  said  land,  to  have  been  appropriated  by  other  parties,  so  that  there  was  an 
insufficient  supply  to  honestly  reclaim  said  land,  in  view  of  which  facts  when  contest 
fvas  entered  it  was  useless  to  respond  to  said  contest. 
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It  will  be  observed  that  there  is  no  allegatioa  in  either  of  the  affi- 
dayits  that  would  bring  this  application  within  the  purview  of  the  act 
of  Congress,  June  16, 1880  (21  Stat,  287).  Neither  is  there  any  show- 
ing of  good  faith  or  vigilance  on  the  part  of  Stable,  to  comply  with  the 
law.  He  says  he  found  the  water  he  intended  to  use  had  been  appro- 
priated. But  he  does  not  say  when  he  ascertained  this  fact.  He  did 
not  execute  a  <*  proper  relinquishment  of  all  claims  to  said  land"  when 
he  learned  it.  In  his  affidavit  for  entry  he  gives  his  occupation  as  a 
surveyor,  and  says  he  is  acquainted  with  the  land  by  travelling  over 
it,  therefore  it  is  fair  to  presume  that  he  had  full  knowledge  of  all  facts 
necessary  to  reclaim  this  land,  and  if  he  had  exercised  due  diligence 
he  could  Have  secured  the  water.    W.  S.  Jackson  (10  L.  D.,  12). 

Your  decision  is,  therefore,  affirmed. 


CEBTIORARI— PRICE  OF  COAL  LAN1>. 

Edwabd  B.  Labgent  et  al. 

The  writ  of  certiorari  will  not  be  granted  where  tlie  right  of  ap  peal  1b  lost  through 
failure  to  assert  the  same  within  the  prescribed  period. 

The  price  of  coal  land  is  to  be  determined  by  the  distance  of  the  land  ftom  a  com- 
pleted railroad  at  the  date  of  the  entry,  and  not  at  the  date  of  the  application. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  OeneraX  Land  OfficCj 

October  13, 1891. 

I  have  considered  the  application  of  Edward  B.  Largent  and  George 
G.  Swallow,  assignees  of  Haviland  B.  Strong,  for  a  writ  of  certiorari, 
directing  your  office  to  transmit  to  the  Department  the  record  in  the 
case  of  their  application  for  re-payment  of  an  alleged  excess  of  $10  per 
acre,  paid  by  Haviland  B.  Strong,  on  his  coal  land  entry  of  the  K  ^ 
NW.  4  of  Sec.  13,  T.  19  N.,  B.  4  B.,  Helena,  Montana. 

The  application  before  me  shows  that  on  June  29, 1888,  Strong  made 
coal  land  entry  for  the  tract  in  question,  alleging  settlement  July  22, 
1886 ;  plat  of  survey  was  filed  December  23, 1882. 

On  the  day  his  entry  was  made,  he  paid  for  the  tract  at  the  rate  of 
$20  per  acre,  and  received  final  certificate,  ^o.  52,  therefor. 

It  is  now  alleged,  that  on  the  1st  day  of  October,  1887,  Strong  offered 
proof  that  there  was  no  completed  railroad  within  fifteen  miles  of  said 
tract,  and  at  the  same  time  tendered  the  amount  of  purchase  money 
necessary  to  pay  for  the  land  at  $10  per  acre,  but  was  prevented  from 
making  entry  by  one  George  Bagnell,  who  had  filed  a  protest  against 
the  allowance  of  his  entry,  and  this  protest  had  effect  to  delay  the 
entry,  until  by  the  construction  of  a  railroad  within  fifteen  miles  of  the 
tract,  the  price  was  raided  to  $20  per  acre. 

The  extra  ten  dollars  per  acre  was  paid  by  Strong  under  protest,  and 
his  assignees  soon  after  filed  an  application  for  repayment  for  the 
alleged  excess. 
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This  application  was  denied  by  yoar  office  on  May  5,  1890. 

On  March  25, 1891,  an  appeal  from  yoar  decision  of  May  5, 1890,  was 
transmitted  to  your  office  by  the  register  of  the  local  land  office,  to- 
gether with  a  statement  that  all  parties  in  interest  had  been  duly  noti- 
fied of  the  decision  of  May  5, 1890. 

On  April  9, 1891,  you  decided  that  no  appeal  wonld  lie  from  the 
decision  of  May  5, 1890,  because  not  taken  within  the  period  allowed 
by  the  rules  of  practice.    The  right  of  appeal  was  therefore  denied. 

The  statement  is  found  in  said  decision  that  the  appeal  was  not 
:asked  for  within  the  time  allowed  by  the  rules,  but  it  nowhere  appears 
when  notice  of  the  decision  from  which  an  appeal  is  asked,  was  served 
opon  the  parties  asking  for  the  appeal. 

I  have  examined  the  record  in  your  office,  and  find  not  only  no  proof 
of  any  service,  but  not  even  a  statement  of  the  date  of  any  such  service. 

It  is  difficult  to  see  how  you  determined  that  the  appeal  was  not 
asked  for  in  time  under  such  circumstances. 

It  is  a  well  settled  rule  that  the  service  of  notice  mu9t  affirmatively 
appear.  Parker  v.  Castle,  on  review  (4  L.  D.,  84) ;  Milne  v.  Dowling 
<4  L.  D.,  378),-  Churchill  v.  Seely  et  dL  (4  L.  D.,  689);  English  v.  Note- 
boom  (7  L.  D.,  336) ;  Pierpoint  v.  Stalder  (8  L.  D.,  596). 

It  not  appearing  in  said  decision,  nor  from  the  record  in  the  case, 
when  the  notice  was  served,  I  am  unable  to  determine  whether  the  ap- 
peal was  taken  in  time  or  not. 

In  the  decision  complained  of,  however,  it  is  decided  that  the  appeal 
was  not  tendered  in  time,  service  of  notice  of  this  decision  is  admitted 
in  the  application  before  me  and  the  fact  not  denied  that  the  appeal 
was  not  tendered  in  time  under  the  rules.  There  is  no  contention  in 
said  application  that  applicants  did  not  receive  notice  of  the  decision 
of  May  6, 1890,  and  that  the  appeal  was  tendered  in  time. 

In  fact  it  tacitly  admits  that  the  appeal  was  not  taken  in  time,  but 
makes  a  plea  to  the  effect  that  the  matter  is  between  them  and  the  gov- 
ernment, and  that  if  the  appeal  had  been  allowed  no  harm  to  any  one 
else  could  result  from  it 

The  applicants  ask  the  Department  to  use  its  supervisory  authority 
and  order  the  record  to  be  brought  before  it,  because  such  an  act  would 
be  harmlesss. 

But  such  an  order  should  not  be  made  unless  a  right  has  been  wrong- 
fully denied  to  them,  and  such  denial  will  result  in  their  injury. 

It  is  a  well  settled  rule  that  the  writ  of  certiorari  will  not  be  granted 
where  the  right  of  appeal  is  lost  through  failure  to  assert  the  same 
within  the  prescribed  period.  Thompson  v.  Shultis  (12  L.  D.,  62)  \  Nich- 
ols V.  Gillette  (12  L.  D.,  388). 

No  showing  is  made  that  any  good  reason  existed  why  the  appeal 
should  not  have  been  taken  in  time,  and  for  this  reason  the  application 
might  be  denied.  Besides  the  petitioners  have  failed  to  show  that  your 
office  decision  -of  May  6, 1890,  is  erroneous,  or  that  substantial  justice 
has  not  been  done  in  the  case. 
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I  have  examined  yoar  decision  complained  of  and  think  that  it  is  sup- 
ported by  the  law  and  the  evidence.  The  filing  of  the  protest  against 
the  entry  of  Strong  was  a  risk  that  mast  be  assamed  by  all  who  apply 
to  enter  the  public  land.  The  fact  that  in  this  particular  case  it  had  the 
effect  to  postpone  the  entry  until  after  a  railroad  was  completed  within 
fifteen  miles  of  the  tracts  which  under  the  law  doubled  the  price  of  the 
land,  is  only  incidental,  and  the  government  can  not  be  properly  held 
chargeable  for  the  delay  occasioned  by  Mr.  BagnelPs  protest.  It  is 
quite  probably  true,  as  the  law  presumes,  that  the  construction  of  the 
road  within  fifteen  miles  of  the  entry  materially  enhanced  the  value  of 
the  land  to  a  sum  which  would  justify  the  entryman  in  paying  the  $20 
per  acre  therefor. 

The  law  is  explicit  in  its  declaration,  that  if  at  the  date  the  entry  of 
coal  land  is  made  there  is  a  completed  railroad  within  fifteen  miles  of 
the  land,  the  price  to  be  paid  for  the  land  is  120  per  acre  and  the  fact 
that  at  the  date  an  applicant  for  entry  offers  to  make  an  entry,  no  rail- 
road is  completed  within  fifteen  miles,  and  consequently  the  price  of  the 
land  is  only  $10  per  acre  can  have  nothing  to  do  with  fixing  the  price 
at  the  date  of  the  actual  entry.  The  law  only  provides  what  the  price 
shall  be  at  the  date  of  entry  and  payment,  irrespective  of  the  preference 
right  of  entry^    See  circular  of  July  31, 1882  (1  L.  D.,  687). 

After  examining  all  the  questions  involved  in  this  application,  I  am 
unable  to  conclude  that  the  case  is  one  which,  as  it  stands,  would  jus- 
tify interposition  under  and  by  virtue  of  the  supervisory  authority  ex- 
isting in  this  Department. 

The  application  is  therefore  denied. 


HOMESTEAD  ENTBT— TOVTKSITE  SELECTION  IK  OKLAHOMA. 

NOBHAN  TOWNSITE  V.  BlAKENBY. 

Land  claimed  and  selected  as  a  townsite,  and  with  improyements  thereon  for  the 
purposes  of  trade^  bnsiness,  and  residence,  Is  not  open  to  homestead  entry. 

Secretary  Noble  to  the  Oommiseiorier  of  the  General  Land  Office,  October 

13, 1891. 

I  have  considered  the  motion  by  the  defendant^  for  a  review  of  de- 
partmental decision  of  July  8,  1891,  in  the  case  of  the  townsite  of  Nor* 
man  v.  Robert*  Q.  Blakeney,  involving  title  to  the  B  J  of  SW  J  of  Sec. 
29,  T.  9  K,  R.  2  W.,  Oklahoma  City,  Oklahoma. 

A  number  of  reasons  are  assigned  in  the  motion  for  review  why  the 
decision  of  Jaly  8, 1891,  should  be  recalled  and  not  adhered  to,  how- 
ever,  after  considering  each,  and  after  arguments  of  counsel  have  been 
submitted,  it  appears  to  me  that  the  only  serious  contention  on  the  part 
of  Blakeney  is  that  at  the  time  of  the  filing  of  his  application  to  enter 
the  tract,  it  was  unappropriated  government  land  and  as  such,  was 
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subject  to  entry  under  the  homestead  law,  and  being  such  the  depart- 
mental decision,  holding  substantially  that  the  tract  was  appropriated 
by  its  selection  as  a  townsite  before  his  application  was  filed,  was 
erroneous. 

It  appears  that  on  April  22, 1889,  an  application  was  made  by  one 
Glark  to  enter  the  tract  in  question,  together  with  other  land,  aggrega- 
ting three  hundred  and  twenty  acres,  as  a  townsite. 

On  August  6, 1889,  it  was  held  by  your  office  that  this  application 
was  not  made  by  the  proper  officer,  nor  in  other  respects  according  to 
the  law,  therefore  it  was  held  to  be  ^^  not  admissible  as  the  foundation 
of  an  entry.''  However,  for  the  purpose  of  ascertaining  whether  or  not 
the  tract  had  been  selected  as  a  townsite,  your  office  directed  a  hearing 
to  ascertain  when  the  tract  was  first  selected  and  occupied  as  a  townsite. 

On  November  6, 1889,  Blakeney  applied  to  make  a  homestead  entry 
on  the  E  ^  of  the  quarter  section  in  question,  which  was  rejected. 

The  trial  directed  by  letter  of  your  office  of  August  6, 1889,  had  not 
been  had  at  the  date  of  Blakeney's  application,  accordingly  he  was 
cited  by  your  office  to  appear  at  this  hearing. 

The  trial  was  held  on  June  10, 1890.  It  was  shown  by  the  evidence 
submitted  at  this  trial  that  at  the  ti  me  of  making  his  application, 
Blakeney  knew  that  the  west  half  of  said  section  was  claimed  and 
occupied  by  the  people  of  Norman  as  a  townsite ;  he  also  knew  that  a 
map  had  been  made  of  said  town,  including  the  east  half  of  said  quar- 
ter, and  the  evidence  shows  that  some  of  the  east  half  thereof  had 
been  surveyed  and  laid  off  into  streets  and  alleys,  and  that  at  the  date 
of  his  application,  the  material  for  a  number  of  houses  had  been  placed 
on  these  lots,  quite  a  number  of  them  had  been  staked  off  and  some 
had  been  partially  fenced,  all  of  this  improvement  and  preparation  for 
improvement  was  unmistakable  evidence  that  the  townspeople  claimed 
the  tract  as  a  part  of  the  townsite  of  Norman. 

Each  sub  division  of  the  SE  ^  of  Sec.  30,  and  each  subdivision  of 
the  W  ^  of  the  SW  ^  of  Sec.  29,  were  at  that  time  used  by  said  town 
for  the  purpose  of  trade,  business  and  residence,  and  it  is  estimated 
that  eight  hundred  people  resided  there.  There  can  be  no  doubt  but 
that  these  people,  who  had  long  before  this  time,  organized  a  municipal 
government,  controlled  and  exercised  authority  over  both  of  these  quar- 
ter sections,  and  that  they  claim  both  as  a  townsite.  Their  claim  wa« 
notorious,  and  understood  by  all  at  the  time  of  Blakeney 's  application, 
they  had  selected  both  of  the  quarter  sections  as  a  townsite.  Gould 
they  under  the  law  then  in  force  select  the  whole  of  these  tracts  t  I 
think  they  could. 

Section  2388  of  the  Revised  Statutes,  which  was  in  force  in  Okla- 
homa in  1889,  provides  among  other  things  referring  to  townsites,  as 
follows:  <<and  the  entry  or  declaratory  statement  shall  include  only  snch 
land  as  is  actually  occupied  by  the  town"  etc.  This  was  the  identical 
language  of  the  act  of  May  23, 1844,  (5  Stat.,  651). 
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In  diRcassiug  tbe  proper  construction  to  be  placed  on  the  last  named 
act,  the  Hon.  Caleb  Gashing,  Attorney  General  of  the  United  States, 
said  that :  — 

It  18  obvioos  that,  in  manioipal  settiement,  aa  weH  aa  agrioaltaraly  there  mast  be 
space  of  time  between  the  oommenoement  and  the  oonsammation  of  ooenpation. 
There  will  be  a  moment  when  the  equitable  right  of  the  agricnltnral  settler  is  fixed, 
althoaj^h  he  have  as  yet  done  nothing  more  in  the  way  of  improving  than  to  cat  a 
tree,  or  drive  a  stake  into  the  earth.  And  it  may  be  long  before  he  improves  each 
one  of  all  his  qnarter-qnarter  sections.  So,  in  principle,  it  is  in  the  case  of  settle- 
ment for  a  town.  We  mast  deal  with  such  things  according  to  their  natore.  Towns 
do  not  spring  into  existence  consammate  and  complete.  Nor  do  they  commence  with 
eight  honses,  systematically  distributed,  each  in  the  centre  of  a  forty-acre  lot.  And 
in  the  case  of  a  town  settl  ement  of  three  hundred  and  twenty  acres,  as  well  as  that 
of  a  farm  site  of  one  hundred  and  sixty  acres,  all  which  can  be  lawfnUy  requisite  to 
communicate  to  the  occupants  the  right  of  pre-emption  to  the  block  of  land.  Includ- 
ing every  one  of  its  quarter-quarter  sections — is  improvement,  or  indication  of 
the  improvement,  of  the  entire  block — acts  of  possession  or  use  regarding  it,  consonant 
with  the  nature  of  the  thing.  That,  in  a  farm,  will  be  the  erection  of  a  house  and 
outhouses,  cultivation,  and  use  of  pasturage  or  woodland :  in  a  town,  it  will  be 
erecting  houses  or  shops,  platting  out  the  land,  grading  or  opening  streets,  and  the 
like  signs  and  marks  of  occupation  or  special  destination. 

(Opinions  of  Attorneys  General,  Vol.  7,  page  733). 

The  townsite  claimants  in  this  case  had  selected  the  eighty  acres  in 
question  as  a  part  of  their  townsite  before  Blakeney  applied  to  make 
an  entry  on  the  same,  their  selection  was  evidenced  at  the  time  by  the 
fact  of  the  snrvey  of  the  parts  thereof,  platting  the  whole  thereof,  and 
generally  controlling  said  tract  and  exercising  jurisdiction  thereover, 
besides  many  of  the  lots  had  been  located  by  citizens  of  the  town,  and 
some  of  them  had  been  improved,  while  on  others  buildings  were  in 
process  of  erection. 

At  the  time  of  the  hearing,  on  June  10,  following  the  date  of  Blake- 
ney's  application,  there  were  about  twenty-five  houses  on  the  eighty 
acres  in  question,  and  more  than  a  hundred  people  resided  therein. 

This  fact  is  important  only  in  so  far  as  it  shows  the  completion  of 
improvements  then  begun  or  in  contemplation. 

There  exists  no  reason  for  disturbing  the  departmental  decision  of 
July  8, 1891.    Said  motion  is  accordingly  denied. 


TIMBER    CUIiTUBB    COI^TEST— APPIilCATION    TO    ENTER. 

BLUDWOBTH  V.  AuaUSTINE  BT  AL. 

An  application  to  enter  filed  with  the  initiation  of  a  timber  culture  contest  takes 
effect  as  of  the  date  when  filed,  on  the  cancellation  of  the  entry  under  attack, 
and  excludes  interyening  adyerse  claims. 

Firit  Assiitant  Secretary  Chandler  to  the  CommisHoner  of  the  General 

Land  Office,  October  14,  1891. 

I  have  considered  the  case  of  J.  M.  Bind  worth  r.  J.  L.  Saunders  and 
Adam  Augustine  v.  the  same,  which  also  involves  a  controversy  be- 
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tween  said  Bludworth  and  said  Angnstine  as  to  tbeir  preference  right 
of  entry  for  tbe  NE.  J  of  SB.  J  and  S.  J  of  NE.  J  and  KW.  J  of  NE.  i 
of  Sec.  24,  T.  14  S.,  B.  4  W.,  8.  B.  M.,  Los  Angeles  land  district,  Call- 
ifomia. 

From  the  record  before  me  I  learn  that  Saunders  made  timber  cul- 
tare  entry  for  tbe  tract  on  the  23d  day  of  May,  1881.  On  the  first  of 
November,  1886,  Bludworth  filed  affidavit  of  contest  against  said  entry, 
upon  which  notice  issued,  and  upon  failure  to  make  personal  service, 
service  by  publication  was  authorized,  and  a  hearing  set  for  March  30, 
1887.  On  the  2l8t  of  March  of  that  year,  Bludworth  filed  an  affidavit 
making  a  case  for  the  taking  of  the  testimony  by  deposition,  under 
rule  23.  The  local  officers  overlooked  this  application,  and  Bludworth 
failing  to  appear  on  the  day  set  for  hearing,  the  contest  was  dismissed. 
No  notice  of  this  action  was  given  him,  and  when  he  incidentally  learned 
of  the  fact,  and  the  attention  of  the  local  officers  was  called  to  tbe  situ- 
ation they  set 'aside  the  onler  of  dismissal  as  erroneous.  This  action 
was  taken  by  them  on  the  20th  of  October,  1887,  and  was  followed  by 
a  hearing  which  took  place  on  the  15th  of  November,  resulting  in  a 
decision  by  the  register  and  receiver  on  the  14th  of  December,  1887,  in 
which  they  recommend  the  entry  of  Saunders  for  cancellation. 

Before  the  dismissal  of  Bludworth's  contest  was  set  aside,  Augustine 
initiated  contest  against  the  entry  of  Saunders,  and  a  hearing  was 
allowed  upon  his  complaint,  notwithstanding  the  local  officers  had 
already  recommended  the  cancellation  of  the  entry  upon  Bludworth's 
contest. 

When  Bludworth  filed  his  affidavit  of  contest,  on  the  first  of  Novem- 
ber, 1886,  he  also  made  application  to  enter  the  land.  Augustine  did 
not  make  application  to  enter  at  the  time  he  filed  affidavit  of  contest, 
on  the  13th  of  September,  1887,  his  affidavit  accompanying  his  appli- 
cation to  enter  being  verified  on  the  23d  of  May,  1889,  which  was  sus- 
pended by  the  local  officers  ^*  awaiting  prior  rights  of  J.  M.  Bludworth.'' 

On  the  22d  of  March,  1889,  your  office  directed  that  the  entry  of 
Saunders  be  canceled,  and  on  the  6th  of  June  following,  Bludworth 
made  homestead  entry  for  the  land,  in  pursuance  of  his  original  appli- 
cation On  the  8th  of  said  June,  the  local  officers  rejected  the  applica- 
tion of  Augustine  to  make  timber  culture  entry  for  the  land  on  the 
ground  that  it  was  already  covered  by  the  homestead  entry  of  Blud- 
worth. From  this  decision,  he  appealed  to  your  office,  where  the  judg- 
ment of  the  local  officers  was  affirmed,  on  the  26th  of  September,  1889, 
and  on  the  23d  of  May,  1890,  you  denied  his  motion  for  a  review  of  that 
decision.  An  appeal  from  those  decisions  brings  the  case  to  this 
Department  for  consideration. 

It  appears  that  J.  L.  Saunders,  the  original  entryman,  left  California 
in  March,  1883,  for  Arizona,  where  he  had  mining  interests  in  the 
vicinity  of  Phoenix,  in  that  state.  Previous  to  his  leaving  California, 
he  was  visited  by  his  father,  who  informed  him  that  a  fortune  of  $20,000 
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had  been  left  him  (the  son)  by  a  relative  recently  deceased  in  an  eastern 
State,  and  that  the  property  needed  the  immediate  attention  of  the  son. 
The  father  returned  east  in  February,  1883,  the  arrangement  between 
father  and  son  being  that  the  latter  should  go  to  Arizona,  and  look 
after  his  mining  interests  there,  and  come  from  there  east  to  look  after 
the  fortune  j  ust  bequeathed  him.  The  newspapers  of  Phoenix  announ  ced 
his  arrival  in  that  city,  in  March,  1883,  and  his  departure  therefrom  for 
his  mine.  Soon  after  the  papers  announced  that  the  dead  body  of  a 
man  had  been  found  near  Phoenix,  the  description  of  which  tallied 
exactly  with  that  of  J.  L.  Saunders,  even  to  the  loss  of  the  second 
finger  on  his  right  hand  and  the  partial  mutilation  of  the  other  fingers 
of  the  same  hand.  These  facts,  together  with  the  fact  that  he  lias 
never  been  seen  or  heard  of  since,  and  has  never  appeared  to  claim  the 
prop*  rty  left  him,  satisfied  his  father  and  other  friends  that  the  body 
found  near  Phoenix  was  that  of  J.  L.  Saunders,  and  that  he  has  been 
dead  since  the  spring  of  1883. 

In  addition  to  this,  all  letters  and  notices,  whether  registered  or 
otherwise,  sent  from  the  land  office  at  Los  Angeles,  or  from  other 
places,  relating  to  these  contests,  directed  to  him  at  Phoenix,  were 
returned  to  the  senders,  being  uncalled  for. 

If  it  be  true  that  Saunders  died  prior  to  the  initiation  of  either  of  the 
contests  against  his  entry,  the  contestants  secured  nothing  by  their 
contests,  as  their  notices  were  issued  to  him,  and  not  to  his  heirs  or 
representatives.  Augustine  admitted  that  at  the  time  he  instituted  his 
contest  he  ^^  understood"  Saunders  was  dead.  Bind  worth  had  no  such 
understanding,  when  his  contest  was  initiated,  but  the  evidence  upon 
this  branch  of  the  case,  tends  to  establish  the  fact  that  Saunders  died 
in  the  early  part  of  1883.  From  this  evidence,  I  have  no  reasonable 
doubt  as  to  his  death. 

With  Saunders  dead  and  his  entry  canceled,  the  land  was  open  to 
settlement  and  entry,  and  Bludworth's  application  to  enter,  filed  on  the 
first  of  November,  1886,  attached  as  of  the  date  when  it  was  filed. 
Lamb  v.  Sherman  (13  L.  D.,  289). 

A.  legal  applioatioD  to  enter  is,  while  pending  eqaivalent  to  an  actaal  entry,  so  far 
aa  the  applicant's  rights  are  concerned,  and  withdraws  the  land  embraced  therein 
from  any  other  disposition,  until  final  action  thereon.  Pfaff «.  Williams  et  ah  (4  L. 
D.,  465). 

Bludworth's  application  to  enter,  if  suspended  with  ][iis  contest,  was 
restored  when  such  suspension  was  set  aside,  which  was  more  than  a 
year  and  a  half  before  Augustine  filed  any  application  to  make  entry 
for  the  land. 

In  any  event,  therefore,  it  seems  to  me,  that  as  between  Bind  worth 
and  Aagustine,  the  legal  rights,  and  the  equities  of  the  case,  are  largely 
in  favor  of  the  former,  and  were  I  to  reject  the  evidence  submitteil  by 
him  in  snpport  of  his  contest,  becaase  his  affidavit  asking  that  the  tes- 
timony be  taken  by  deposition  was  made  before  a  notary  public,  and 
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not  before  the  register  or  receiver,  as  I  am  asked  to  do  by  Augastine's 
coansel,  I  woald  also  be  obliged  to  reject  that  of  Aagnstine  for  the 
same  reason,  both  affidavits  having  been  made  before  a  notary  public, 
and  the  evidence  in  both  cases  having  been  taken  before  the  same 
officer.  With  all  the  evidence  taken  at  both  trials  oat  of  the  case,  I 
sboald  still  find  in  favor  of  Blndwor  th,  on  account  of  the  priority  of 
his  application  to  enter. 

Whatever  confusion  has  been  created  in  the  case,  has  been  occasioned 
by  the  oversight  or  neglect  of  the  local  officers,  and  as  neither  party 
has  been  deprived  of  any  substantial  right  in  consequence  thereof,  no 
wrongs  are  presented  for  remedy.  When  the  land  became  open  to 
entry,  by  the  cancellation  of  the  entry  of  Saunders,  the  application  of 
Bludworth  to  make  entry  therefor  was  found  upon  file  in  the  local 
office,  and  he  was  allowed  to  enter  the  same.  This  necessitated  the 
rejection  of  the  application  of  Augustine.  The  decisions  appealed 
from  are  affirmed. 


HOMESTEAD  ENTRY-OKLAHOMA  TOWNSITS. 

Walker  t^.  Lexington  Townsitb. 

Land  oconpied  as  a  townsite,  and  embraced  within  an  application  for  snoh  purpose, 
is  not  sabjeot  to  homestead  entry. 

Under  an  application  t>o  enter  three  hundred  and  twenty  acres  in  Oklahoma  as  a 
towDsite,  in  accordance  with  the  act  of  March  2,  1889,  the  right  of  entry  is  not 
limited  to  the  acreage  actually  occupied  for  the  purposes  of  trade,  business,  and 
residence.  The  same  rule  as  to  occupancy  is  also  applicable  to  townsite  entries 
perfected  under  the  act  of  May  14,  1H90. 

The  fact  that  some  of  the  townsite  settlers  may  haye  violated  the  terms  of  the  stat- 
ute, and  the  proclamation  of  the  President  opening  the  lands  to  entry,  does  not 
necessarily  deprive  the  remainder  of  their  right  to  perfect  a  townsite  entry  un- 
der the  act  of  May  14,  1890. 

Secretary  Noble  to  the  OommisHoner  of  the  General  Land  Office^  October 

15, 1891. 

I  have  considered  the  appeal  of  Townsite  Trustees,  Board  No.  4, 
from  your  decision  of  Jaly  15, 1891,  sastaining  the  local  officers  in  their 
action  allowing  the  homestead  application  of  William  H.  Walker,  for 
the  SW.  i  of  SE.  i  of  section  6,  and  N W.  J  of  NB.  i  of  section  7,  T.  6  K, 
B.  1  W.,  Oklahoma  City,  Oklahoma. 

On  May  15, 1889,  the  local  officers  at  Gnthrie,  transmitted  the  appli- 
cation of  Amos  Green  et  aLj  containing  more  than  three  hundred  signa- 
tures, for  the  townsite  of  Lexington.  Said  application  was  for  three 
hundred  and  twenty  acres,  including  the  eighty  acres  in  controversy  in 
the  case  under  consideration. 

On  June  30, 1890,  William  H.  Walker,  made  application  to  enter  the 
land  above  described  as  a  homestead.  This  was  rejected  by  the  local 
officers  on  account  of  the  prior  townsite  application. 
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On  appeal  by  Walker,  alleging  that  the  tract  in  dispnte  had  never 
been  nsed  for  the  pnrpoae  of  trade  and  business,  a  hearing  was  ordered 
and  took  place,  and  upon  the  testimony  submitted,  the  local  officers 
found  that  the  tracts  had  not  been  used  for  the  purposes  of  trsUle  and 
business,  and  held  that  Walker  should  be  allowed  to  make  homestead 
entry  for  the  same,  and  your  office  affirmed  their  decision. 

Appeal  has  been  taken  by  the  board  of  townsite  trustees,  who  inter- 
vened and  were  made  parties  to  the  case. 

There  is  little  or  no  serious  controversy  as  to  the  material  facts  in 
this  case. 

The  tracts  of  land  in  question,  together  with  other  tracts,  aggre- 
gating three  hundred  and  twenty  acres,  were  surveyed  and  platted  into 
blo^-ks,  streets  etc.,  for  the  purposes  of  a  townsite  immediately  after 
April  22, 1889f  and  trade  and  business  were  carried  on,  and  residences 
were  established  in  said  town.  The  improvements  on  the  land  in  dis- 
pnte were  but  slight,  streets,  alleys,  etc.,  were  surveyed,  some  grading 
was  done  on  the  principal  street,  a  culvert  was  built  to  improve  the 
street,  and  a  ditch  was  dug  to  drain  the  land.  A  house  was  built 
on  one  forty  acres  which  remained  there  for  a  time,  and  was  occupied 
by  the  owner,  a  lot  holder,  or  by  his  tenant.  Certificates  for  lots  were 
issued  and  sold  and  the  proceeds  were  nsed  to  improve  the  streets  etc., 
on  the  tracts  in  dispute. 

You  held  that  Walker  should  be  allowed  to  enter  the  land  in  dispute 
as  a  homestead,  for  the  reason  that  it  was  not  actually  occupied  for 
townsite  purposes. 

The  townsite  application  was  filed  under  the  provision  of  the  act  of 
Congress  providing  for  the  settlement  of  Oklahoma  Territory,  which 
authorized  the  Secretary  of  the  Interior  to  permit  townsite  entries  lor 
a  tract  of  land  not  exceeding  three  hundred  and  twenty  acres,  under 
section  2387  and  2388  of  the  Revised  Statutes,  which  point  out  the 
manner  in  which  to  obtain  title  to  lands  actually  occupied  by  the  town 
for  the  use  and  benefit  of  the  occupants  thereof,  and  this  application 
was  duly  filed  and  transmitted  to  your  office  for  action  thereon,  and 
proceedings  to  obtain  title  are  now  being  carried  on  as  required  by  law. 

It  does  not  appear  in  evidence  what  the  exact  number  of  inhabitants 
was  at  the  date  of  the  townsite  application,  but  from  the  number  of 
signatures  attached  to  the  same,  the  number  must  have  been  one  hun- 
dred or  over ;  the  evidence  shows  that  at  the  time  Walker  made  his 
homestead  application,  the  actual  number  was  about  one  hundred  and 
eighty-four. 

Section  2389  of  the  Revised  Statutes  provides  that  one  hundred 
inhabitants  may  enter  three  hundred  and  twenty  acres,  hence  at  the 
time  Walker  made  his  homestead  application,  the  townsite  application 
was  supported  by  the  number  of  inhabitants  required  by  the  statutes, 
and  the  regulations  of  this  Department  issued  thereunder.  (5  L.  D., 
265.) 
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The  first  important  question  to  be  determined  is,  was  the  land  in 
dispute  aotaally  settled  and  occupied  as  a  town  at  the  date  of  Walker's 
homestead  application  t  It  is  clear  from  the  evidence  that  it  was  not 
occupied  by  places  of  business,  nor  by  residences,  and  that  but  slight 
improvements  had  been  placed  thereon ;  but  it  was  a  portion  of  the 
quantity  of  land  that  might  be  lawfully  entered  and  appropriated  by 
the  inhabitants  of  the  town,  it  had  been  surveyed  into  streets,  alleys, 
etc.,  which  had  been  somewhat  improved  by  the  municipal  authorities 
with  money  raised  from  the  sale  of  certificates  for  lots  ou  said  tracts, 
thus  there  had  been  municipal  occupation  of  the  land,  and  such  occu- 
pation was  in  conformity  with  law. 

I  am  of  the  opinion  that  this  occupation  of  the  land  by  the  town  was 
sufficient  to  exclude  it  from  homestead  entry,  and  was  notice  to  Walker 
that  said  land  was  reserved  for  townsite  purposes. 

Sections  2387  and  2388  and  2389  of  the  Revised  Statutes  embody  the 
provisions  of  the  act  of  March  2,  1867  (14  Stat.,  541).  In  the  act 
of  May  23, 1844  (5  Stat.,  657),  providing  for  townsite  entries  upon  the 
public  lands,  the  words  of  limitation  are  almost  identical  with  those 
used  in  the  section  of  the  Bevised  Statutes  above  cited,  the  words  are, 
<<and  that  the  entry  shall  include  only  such  land  as  is  actually  occu- 
pieii  by  the  town,  etc.'' 

My  predecessor.  Secretary  McClelland  submitted  to  the  Attorney- 
General,  Hon.  Oaleb  Gushing,  for  his  opinion  thereon,  the  following 
question : 

Do  the  words  in  the  aot  of  23d  May,  1844,  "  and  that  thi^  entry  shall  include  only 
sach  land  ae  is  actually  occupied  by  the  town/'  restrict  the  entry  to  those  quarter 
quarter  sections,  or  forty  acre  subdivisions,  alone  on  which  houses  have  been  erected 
M  part  of  said  town,  or  do  they  mean,  only,  that  the  entry  shall  not  embrace  any 
land  not  shown  by  the  survey  on  the  ground  or  the  plat  of  the  town,  to  be  occupied 
thereby,  and  not  to  exceed  three  hundred  and  twenty  acres,  which  is  to  be  taken  by 
legal  sub-divisions,  according  to  the  public  survey,  and  to  what  species  of  **  legiJ 
subdivisions  "  is  reference  made  in  said  aot  of  1844 1 

In  his  opinion  Mr.  Gushing  said : 

The  second  question  Is  of  the  oonstmction  of  the  act  of  1844,  supplemental  to  that 
of  1841;  and  as  the  oonstmction  of  the  elder  derives  aid  from  the  language  of  the 
later  one,  so  does  that  of  the  latter  from  the  former.  The  question  is  divisible  into 
sub-divisions. 

I.  Does  the  phrase  ''that  the  entry  (for  a  town-site)  shall  include  only  such  land 
as  is  actuaUy  occupied  by  the  town,"  restrict  the  entry  to  those  quarter  quarter-seo* 
tions,  or  forty  acre  subdivisions  alone,  on  which  houses  have  been  erected  as  part  of 
said  town  f 

II.  What  is  the  meaning  of  the  phrase  in  the  aot ''  legal  subdivisions  of  the  public 
lands,"  in  "conformity"  with  which  the  entry  must  be  madef 

I  put  the  two  acts  together,  and  find  that  they  provide  for  a  system  of  pre-emp- 
tions for,  among  other  things,  agricultural  occupation,  oommeroial  or  mechanical 
occupation,  and  municipal  occupation. 

In  regard  to  agricultural  occupation,  the  laws  provide  that,  in  certain  cases  and 
conditions,  one  person  may  pre-empt  one  hundred  and  sixty  acres,  and  that  in  regard 
to  municipal  occupation  a  plurality  of  persons  may,  in  certain  oases  and  conditions. 
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pre-empt  three  hundred  and  twenty  acres.  In  the  latter  contingency,  there  is  no 
special  privilege  as  to  quantity,  but  a  disability  rather;  for  two  persons  together 
may  preempt  three  hundred  and  twenty  acres  by  agricultural  occupation,  and  after- 
wards convert  the  land  into  a  town  site,  and  four  persons  together  might  in  the  same 
way  secure  six  hundred  and  forty  acres,  to  be  converted  nltimately  into  the  site  of 
a  town ;  while  the  same  four  persons,  selecting  land  for  a  town  site,  can  take  only 
three  hundred  and  twenty  acres.  In  both  forms  the  parties  enter  at  the  minimum 
price  of  the  public  lands.  The  chief  advantage,  which  the  pre-emptors  for  municipal 
purposes  enjoy,  is,  that  they  have  by  statute  a  preference  over  agricultural  pre-emp- 
tion. In  all  other  respects  material  to  the  present  inquiry,  we  may  assume,  for  the 
argument's  sake  at  least,  that  the  two  classes  stand  on  a  footing  of  equality,  as 
respects  either  the  conflicting  interests  of  third  persons,  or  the  rights  of  the  govern- 
ment. 

Now  the  rights  of  an  agricultural  pre-emptor  we  understand.  He  is  entitled,  if 
he  shall  "make  settlement  in  person  on  the  public  lands,"  and  "shall  inhabit  and 
improve  the  same,  and  shall  erect  a  dwelling  thereon,"  to  enter,  ''  by  legal  subdivi- 
sions any  number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter  section 
of.  land,  to  include  the  residence  of  such  claimant,"  (Act  of  1841,  s.  10.)  And  of 
two  settlers  on  **  the  same  quarter-section  of  land,"  the  earlier  one  is  to  have  the 
preference.    (Sec.  11.) 

Now,  was  it  ever  imagined  that  such  claimant  must  personally  inhabit  every  quar- 
ter-qnarter-section  of  his  claim  f  That  he  must  have  under  cultivation  every  qnar- 
ter-quarter-section  t  And  that,  if  he  failed  to  do  this,  any  such  quarter  of  his 
quarter-section  might  be  pre-empted  by  a  later  occupant? 

There  is  no  pretension  that  such  is  the  condition  of  the  ordinary  pre-emptor,  and 
that  he  is  thus  held  to  inhabit,  under  penalty  of  having  it  seized  by  another  pre- 
emptor,  or  entered  in  course  by  any  public  or  private  purchaser.  He  is  to  provide, 
according  to  the  regulations  of  the  Land  Office  or  otherwise,  indioiaf  by  which  the 
limits  of  his  claim  shall  be  known, — he  must  perform  acts  of  possession  or  intended 
ownership  on  the  land,  as  notice  to  others;— and  that  suffices  to  secure  his  rights 
under  the  statute.  It  is  not  necessary  for  him  to  cultivate  every  separate  quarter  of 
his  quarter-section ;  it  is  not  necessary  for  him  even  to  enclose  each ;  it  only  needs 
that  in  good  faith  he  take  possession,  with  intention  'of  occupation  and  settlement, 
and  proceed  in  good  faith  to  occupy  and  settle,  in  such  time,  and  in  such  manner,  as 
belong  to  the  nature  of  agricultural  occupation  and  settlement. 

Why  should  there  be  a  different  rule  in  regard  to  occupants  for  municipal  pre-emp- 
tion f  The  latter  is,  by  the  very  tenor  of  the  law,  the  preferred  object.  Why  should 
those  interested  in  it  be  subject  to  special  disabilities  of  competing  occupancy  t  I 
cannot  conceive. 

It  is  obvious  that,  in  municipal  settlement,  as  well  as  agricultural,  there  must  be 
space  of  time  between  the  commencement  and  the  consummation  of  occupation. 
There  will  be  a  moment,  when  the  equitable  right  of  the  agricultural  settler  is  fixed, 
although  he  have  as  yet  done  nothing  more  in  the  way  of  inhabiting  or  improving 
than  to  cut  a  tree^  or  drive  a  stake  into  the  earth.  And  It  may  be  long  before  he  im- 
proves each  one  of  all  his  quarter-quarter-sections.  So,  in  principle,  it  is  in  the  case 
of  settlement  for  a  town.  We  must  deal  with  such  things  according  to  their  nature. 
Towns  do  not  spring  into  existence  consummate  and  complete.  Nor  do  they  commence 
with  eight  houses,  systematically  distributed,  each  in  the  centre  of  a  forty-acre  lot. 
And  in  the  case  of  a  town  settlement  of  three  hundred  and  twenty  acres,  as  well  as 
that  of  a  farm  site  of  one  hundred  and  sixty  acres,  all  which  can  be  lawfully  requi- 
site to  communicate  to  the  occupants  the  right  of  pre-emption  to  the  block  of  land, 
including  every  one  of  its  quarter-qnarter-seotions, — is  improvement,  or  indication  of 
the  improvement,  of  the  entire  block, — ^acts  of  possession  or  use  regarding  it,  conso- 
nant with  the  nature  of  the  thing.  That,  in  a  farm,  will  be  the  erection  of  a  house 
and  outhouses,  cultivation,  and  use  of  pasturage  or  woodland ;  in  a  town,  it  will  be 
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erecting  honaes  or  Bhops,  platting  oat  the  land,  grading  or  opening  streets,  and  the 
like  signs  and  marks  of  oocapation  or  special  destination. 

•  •••••• 

In  the  statement  of  the  ease  prepared  in  yonr  ofiSce,  it  is  averred  that  nnmerons 
precedents  exist  in  the  Land  Otllce,  not  only  of  the  allowance  of  town  pre-emptions 
as  the  voluntary  selection  ot  individnais,  bat  also  of  the  application  to  snch  pre- 
emption claims  of  the  ordinary  oonstmction  of  the  word  "  occnpation  '*  habitually 
applied  to  agriooltaral  pre-emption  claims.  That  is  to  say,  it  had  been  the  practice 
of  the  goYornment,  not  to  consider  municipal  occupation  "  circumscribed  by  the 
forty-acre  subdivision  actually  built  upon ;  .  .  .  but  that  such  occupation  was 
(sufficiently)  evinced,  either  by  an  actual  survey,  upon  the  ground,  of  said  town  into 
streets,  alleys,  and  blocks,  or  the  publication  of  a  plat  of  the  same  evidencing  the 
connection  therewith  of  the  public  surveys,  so  as  to  give  notice  to  others  of  the  ex- 
tent of  the  town  site :" — ^all  this,  within  the  extreme  limits,  of  course,  of  the  three 
hundred  and  twenty  acres  prescribed  by  the  statute. 

I  think  the  practice  of  the  Land  Office  in  this  respect,  as  thus  reported,  is  lawful 
and  proper :  it  being  understood,  of  course,  that  thus  the  acts  of  alleged  selectiou, 
possession,  and  occupation  are  performed  in  perfect  good  faith. 

(7  Opinions  Attorneys  General,  738). 

lu  the  case  of  the  townsite  of  Ooncordia  v.  Linoey  (3  G.  L.  O.,  50), 
an  entry  made  under  the  provisions  of  the  act  of  March  2, 1867,  Secre- 
tary Chandler  said: 

The  fact  that  people  do  not  actually  reside  upon  each  quarter-quarter-section  or 
fractional  legal  subdivisions,  in  the  view  I  take  of  the  law,  does  not  affect  their 
rights  to  the  quantity  of  land  which  the  law  permits  them  to  enter  for  the  purposes 
of  a  town  site.  The  quantity  of  land  is  to  be  determined  by  the  number  of  occu- 
pants, not  by  the  location  of  their  residences  upon  it. 

In  the  case  of  Keith  v,  Townsite  of  Grand  Junction  (3  L.  D.,  431), 
Secretary  Teller  held  that  the  rule  by  which  the  validity  of  a  settle- 
ment is  determined  applies  as  well  to  town-site  settlers  as  to  claimants 
under  the  homestead  and  pre-emption  law. 

The  views  expressed  by  these  eminent  authorities  seem  to  me  to  be 
just  and  correct.  Under  the  settlement  laws  a  very  slight  improve- 
ment, or  a  trivial  act,  is  regarded  as  an  act  of  settlement,  provided  the 
same  is  followed  up  in  good  faith  as  the  law  contemplates.  I  see  noth- 
ing in  the  law,  nor  in  reason,  nor  injustice,  that  contemplates  that  the 
entire  surface  of  the  area  legally  embraced  in  a  townsite,  must  at  the 
date  of  application  or  immediately  thereafter,  be  covered  by  buildings 
devoted  to  the  purposes  of  trade  and  business,  or  to  residences  of  the 
inhabitants.  The  provision  of  the  law  which  permits  one  hundred  peo- 
ple to  select  three  hundred  and  twenty  acres  for  a  townsite  precludes 
such  an  assumption.  Congress  evidently  intended  to  allow  a  sufficient 
quantity  of  land  to  be  included  in  a  townsite  to  permit  of  the  growth  and 
enlargement  of  the  same.  In  the  case  under  consideration  the  settle- 
ment was  of  a  character  to  indicate  good  faith,  acts  of  settlement  and 
improvement  were  made  upon  the  tracts  in  controversy,  the  town  has  con- 
tinued to  improve  and  to  increase  in  size,  places  of  business  have  been 
established  and  the  tendency  of  the  town  is  towards  the  land  in  dispute; 
all  this  seems  to  be  in  the  way  of  accomplishing  the  object  contemplated 
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by  the  law — ^the  bailding  ap  of  a  town  for  the  benefit  of  the  inhabitants 
of  a  country  recently  opened  for  aettlement. 

The  proper  oflBcers  of  the  government  are  prosecnting  the  claim  of 
the  town  to  this  land  under  the  act  of  May  14, 1890  (26  Stat,  109),  and 
I  see  nothing  in  said  act  which  wonld  justify  a  change  in  the  ruliugs 
which  have  governed  this  Department  in  administering  the  acts  here- 
tofore cited ;  the  words  of  limitation  in  said  act  are  similar  to  those  in 
the  Revised  Statutes,  they  are; 

so  mneh  of  the  public  lands as  may  be  necessary  to  embrace  all  the 

legal  sabdlYlsions  coYered  by  aotnal  oconpancy  for  parposes  of  trade  and  bosiness 
may  be  entered  as  town  sites. 

At  the  time  Walker  made  his  homestead  application  for  the  land  in 
question,  it  was  occupied  for  townsite  purposes,  as  contemplated  by 
law. 

It  is  alleged  that  certain  parties  interested  in  the  townsite,  proceeded 
in  an  illegal  manner  in  the  location  of  the  same,  that  the  land  was  ex- 
amined prior  to  April  22, 1889,  and  a  petition  for  the  townsite  signed 
prior  to  that  date,  etc.  Evidence  on  this  point  was  not  introduced  as 
it  was  not  allowed  by  the  local  officers.  But  if  we  admit  that  some  of 
the  inhabitants  proceeded  in  an  illegal  manner,  it  is  not  alleged  that  all 
did,  neither  does  it  follow  that  those  who  conformed  to  the  requirements 
of  the  law,  are  not  to  be  protected  in  their  rights.  The  act  of  May  14, 
1890,  provides  that  those  parties  who  entered  the  Territory  prior  to  the 
time  designated  in  the  proclamation  of  the  President,  can  obtain  no 
rights  to  any  portion  of  the  townsite,  and  in  determining  the  claims  of 
applicants,  each  case  will  rest  upon  its  merits. 

Tour  decision  is  reversed,  and  the  application  of  Walker  rejected. 


gEmiEMBNT    BIGHTS    IN    OKIiAHOMA— TOWNSFTB. 

Oklahoma  Oitt  Townsite  v.  Thobnton  bt  al. 

No  person  who  entered  within  the  limits  of  Oklahoma  Territory  prior  to  the  time  for 
the  opening  of  the  lands  therein  to  settlement,  and  remained  therein  np  to  and 
after  the  honr  fixed  for  said  opening,  and  who  took  advantage  of  his  presence  to 
enter  npon  and  oocnpy  land,  shall  be  permitted  to  obtain  title  to  the  same,  even 
though  he  was  lawfully  within  the  limits  of  said  Territory  prior  to  the  hoar  of 
opening. 

Secretary  liable  to  the  OammUHofier  of  the  General  Land  Office^  October 

16,  1891. 

I  have  considered  the  appeals  of  George  E.  Thornton  and  Edward  A. 
De  Tar,  homestead  claimants  and  applicants,  from  your  decision  of 
June  8, 1891,  awarding  the  NE.  i  of  Sec.  4,  T.  11  K,  R.  3  W.,  Oklahoma 
City,  Oklahoma,  to  the  townsite  of  Oklahoma  City. 
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The  local  officers  awarded  the  land  to  the  towDsite,  and  3'onr  office, 
in  a  decision  which  recites  the  facts  at  length,  affirmed  their  decision. 

There  is  no  important  controversy  in  relation  to  the  material  facts 
that  mast  control  the  decision  in  this  case.  It  is  shown  that  a  townsite 
settlement  of  a  greater  or  less  extent,  was  made  on  the  tract  in  dispate 
on  the  afternoon  of  April  22, 1889 ;  that  the  tract  has  been  occupied  for 
townsite  purposes  since;  that  at  the  time  of  trial,  in  December,  1890, 
and  January,  1891,  a  large  number  of  people  were  living  on  said  tract, 
and  the  same  was  covered  with  valuable  improvements. 

It  is  shown  that  George  E.  Thornton  had  occupied  the  tract  in  contro- 
versy since  August  1, 1888;  that  he  had  a  house  and  some  other  improve- 
ments thereon  prior  to  the  passage  of  the  act  opening  the  Oklahoma 
lauds  to  settlement,  and  prior  to  April  22, 1889,  at  which  date  he  was 
residing  on  the  land,  engaged  in  the  occupation  of  occasionally  hauling 
government  freight  from  the  railroad  station  to  Fort  Beno,  and  also 
acting  as  a  deputy  United  States  marshal. 

He  states  that  one  minute  after  12  o'clock  noon,  on  April  22, 1889,  he 
asserted  a  homestead  claim  to  this  quarter  section  in  dispnt^e,  by  driv- 
ing stakes  and  posting  notices  thereon  of  his  claim. 

It  is  shown  that  Edward  A.  De  Tar  entered  the  Territory  of  Oklahoma 
on  April  16, 1889,  as  a  ^^  grader  ^  on  the  railroad  track ;  that  shortly 
before  noon  work  was  suspended  and  was  not  resumed  that  day ;  that 
about  three  o'clock  in  the  afternoon  he  did  some  plowing  on  the  tract  in 
dispute,  and  asserted  a  claim  to  the  same  as  a  homestead. 

It  will  thus  be  seen  that  Thornton  was  the  first  occupant  of  the  land, 
and  if  he  was  a  qualified  claimant,  it  must  be  awarded  to  him ;  if  he  is 
not  a  qualified  claimant,  the  controversy  is  between  the  townsite  set- 
tlers and  De  Tar,  hence  the  important  question  to  be  settled  is  that  of 
the  legal  qualifications  of  Thornton  and  De  Tar  as  homestead  claimants. 

It  must  be  admitted  that  both  of  these  parties  had  entered  the  Terri- 
tory of  Oklahama,  by  permission  of  the  proper  authorities,  prior  to  12 
o'clock  noon,  of  April  22, 1889,  the  hour  fixed,  under  the  statute,  for 
the  opening  of  these  lands  for  settlement,  by  proclamation  of  the  Presi- 
dent. 

The  act  under  which  they  claim  provided  that 

an  til  said  lands  are  opened  for  settlement  by  proclamation  of  the  President,  no  per- 
son shall  be  permitted  to  enter  upon  and  occupy  the  same,  and  no  person  violating 
this  provision  shall  ever  be  permitted  to  enter  any  of  said  lands  or  acquire  any  right 
thereto. 

Thornton  had  entered  upon  and  occupied  this  land  prior  to  the  date 
fixed  by  law.  His  counsel  claim  that  he  was  within  the  limits  of  the 
territory  lawfully,  and  that  his  presence  on  the  land,  prior  to  the  hour 
fixed  for  the  opening  of  the  same  to  settlement,  was  no  bar  to  asserting 
a  lawful  claim  to  the  tract  in  question,  subsequent  to  the  hour  fixed  in 
the  proclamation  of  the  President.  In  support  of  this  contention  various 
decisions  of  the  supreme  court  are  cited.  Counsel  state  that  in  the  case 
of  Piatt  «•  Union  Pacific  Bailroad  Company  (99  U.  S.,  48),  the  court 
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say,  ^^  In  constrning  a  statute  aid  may  be  derived  firom  attention  to  the 
state  of  things  as  it  appeared  to  the  legislature  when  the  statnte  was 
enacted."    I  fail  to  find  in  the  ease  the  language  imputed  to  the  court. 

The  reporter,  however,  used  the  language  in  his  statement  of  the 
decision  by  the  court.  The  rule  is  a  just  one,  and  applying  it  to  the 
case  at  bar,  we  may  ask  what  was  the  state  of  things  as  it  appeared  to 
Congress,  when  the  act  of  March  2,  1889,  was  passed.  It  must  be 
assumed  that  Congress  had  an  intelligent  understanding  of  the  condi- 
tion of  affairs  as  they  existed  at  that  time  in  the  territory  that  was  to 
be  opened  to  the  public  for  settlement,  a  territory  that  was  understood 
to  contain  valuable  agricultural  lands,  the  possession  of  which  was 
eagerly  sought  and  desired  by  tens  of  thousands  of  American  citizens, 
who  had  been  excluded  therefrom  for  a  long  series  of  years.  Congress 
was  aware  of  the  fact  that  a  greater  or  less  number  of  persons  were 
within  the  limits  of  the  territory  at  the  date  of  the  passage  of  the  act, 
and  that  they  would  be  there  at  the  time  fixed  for  the  opening  of  the 
lands  for  settlement,  officers  and  soldiers,  marshals  and  deputies,  those 
engaged  in  hauling  government  freight,  and  those  engaged  in  the  build- 
ing of,  and  in  the  operation  of,  railroads,  and  others  in  various  occupa- 
tions, yet  with  this  knowledge  before  it,  Congress  said  that  no  person 
shall  be  permitted  to  ^^  enter  upon  and  occupy  the  land  "  prior  to  the 
time  fixed  for  the  opening  of  the  same  to  settlement,  not  to  settlement 
by  the  favored  few  who  were  thus  upon,  or  in  sight  of,  or  within  easy 
reach  of  the  lands,  but  to  settlement  by  the  public  at  large,  from  any 
and  all  parts  of  the  country.  Knowing  the  fact  of  the  presence  of  these 
people  within  the  limits  of  the  territory.  Congress  made  no  exception 
in  their  favor,  but  in  plain  language  placed  them  upon  an  equality  with 
all  others  who  were  seeking  homes  in  that  country,  they  were  given  no 
greater  rights  than  those  possessed  by  the  people  who  were  debarred 
from  entering  the  territory  until  a  certain  hour.  When  these  persons, 
situated  as  they  were,  took  advantage  of  their  nearness  to  the  lands  and 
did  enter  upon  and  occupy  the  same  in  advance  of  those  who  entered 
the  territory  from  the  border,  they  did  appropriate  to  themselves  greater 
privileges  than  those  possessed  by  the  public  at  large,  and  violated 
both  the  letter  and  the  spirit  of  the  act,  and  withdrew  themselves  from 
the  protection  extended  by  the  law  to  those  who  had  complied  with 
the  requirements  of  that  law. 

Counsel,  seemingly  in  recognition  of  the  fact  that  their  client  is  within 
the  prohibition  imposed  by  the  act  in  question,  seek  a  more  liberal  con- 
struction of  the  same,  and  in  support  of  that  proposition  cite  the  decis- 
ion in  the  case  of  the  United  States  v.  Kirby  (7  Wallace,  482),  in  which 
the  court  say: 

All  laws  Bhoald  reoeive  a  sensible  constraction.  (general  teims  should  be  so  limited 
In  their  application  as  not  to  lead  to  injustice,  oppression  or  an  absurd  consequence. 
It  will  always,  therefore,  be  presumed  that  the  legislature  intended  exceptions  to  its 
language  which  would  avoid  results  of  this  character.  The  reason  of  the  law  in 
such  cases  should  prevail  over  its  letter. 
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The  qnestion  thus  arises  should  an  exception  to  the  language  of  the 
act  be  presumed  in  order  to  give  the  same  a  ''  sensible  construction," 
and  should  the  general  terms  of  the  same  be  limited  in  their  application 
so  as  '<  not  to  lead  to  injustice,  oppression,  or  an  absurd  consequence." 

The  construction  put  upon  the  act  in  question  by  the  Department,  is, 
that  no  person  who  entered  within  the  limits  of  the  territory  prior  to 
the  time  for  the  opening  of  the  lands  to  settlement  and  remained  therein 
up  to  and  after  the  hour  fixed  for  said  opening,  and  who  took  advan- 
tage of  that  presence  to  enter  upon  and  occupy  land,  shall  be  permitted 
to  obtain  title  to  the  same,  even  though  he  was  lawfully  within  the 
limits  of  the  territory  prior  to  the  hour  of  opening. 

As  yet  no  good  or  sufficient  reason  has  been  assigned,  why  this  is  not 
a  sensible  and  just  construction. 

To  limit  the  general  terms  of  the  act  as  suggested  by  counsel,  so  as 
to  allow  persons  lawfully  within  the  limits  of  the  territory  to  take  ad- 
vantage of  that  presence  to  enter  upon  and  occupy  land  in  advance  of 
those  who  remained  outside  until  the  hour  of  opening,  would,  in  my 
opinion  lead  to  inj  ustice  and  an  absurd  consequence.  Such  a  construction 
would,  in  effect,  amount  to  this,  that  such  persons,  including  deputy 
marshals,  train-men,  railroad  labon^rs,  etc.,  might  have  taken  posses- 
sion of  the  desirable  portions  of  the  lands,  and  if  in  sufficient  numbers, 
might  have  taken  all  the  desirable  lands,  before  the  public  at  large 
could  have  reached  the  same. 

Ko  argument  is  necessary  to  show  that  such  a  construction  of  the  act 
would  work  injustice  to  those  for  whose  benefit  the  act  was  passed, 
viz.,  the  people  at  large  and  not  a  privileged  class.  In  a  word,  such  a 
construction  would  cause  the  act  to  operate  as  a  delusion  and  a  mock- 
ery to  those  who  had  obey  ed  its  precepts  and  remained  outside  the 
limits  of  the  territory,  until  the  hour  fixed  for  entering  the  same  had 
arrived. 

No  injustice  is  done  to  those  persons  who  were  within  the  limits  of 
the  territory  by  the  construction  put  upon  the  act  by  the  Department. 

They  had  ample  notice  of  the  conditions  under  which  they  could  as- 
sert a  claim  to  land,  and  they  could  easily  have  qualified  themselves  by 
removing  from  the  limits  of  the  reservation.  If  they  chose  to  surren- 
der their  rights  and  privileges  of  entering  land  in  exchange  for  the  sal- 
ary and  emoluments  of  the  positions  held  by  them,  they  are  not  in  a 
position  to  complain  of  ii\justice  or  oppression. 

In  my  opinion  Thornton  is  disqualified  from  entering  the  land  for  the 
reasons  given,  but  in  addition  to  this,  he  states  that  he  asserted  a  claim 
to  the  tract  in  dispute  one  minute  after  12  o'clock  noon,  on  April  22, 
1889,  by  driving  stakes  thereon.  The  preparations  to  thus  assert  a 
claim  were  made  upon  the  land  while  the  same  was  in  a  state  of  reser- 
vation, and  his  entire  action  in  the  premises,  amounts  to  a  confession 
that  he  took  advantage  of  his  presence  on  the  land  prior  to  the  hour  of 
opening,  to  anticipate  the  settlement  of  any  other  person  thereon.  This 
action  would  disqualify  him,  even  if  he  was  not  disqualified  by  reason 
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of  his  presence  in  the  territory  prior  to  the  boar  fixed  for  the  opening 
of  the  lands  to  settlement* 

Ooansel  refer  to  a  letter  dated  April  12, 1889,  written  by  the  Oom- 
missioner  of  the  General  Land  Office,  and  addressed  to  Hon.  J.  J.  In- 
gallSy  XT.  S.  Senate.  This  letter  has  been  so  fully  considered  hereto- 
fore in  other  decisions  and  has  so  little  to  do  with  the  decisive  facts  of 
this  case,  it  is  not  deemed  necessary  here  again  to  discass  it. 

For  the  reasons  heretofore  given,  I  am  of  the  opinion  that  a  party 
who,  although  he  may  have  been  lawfnlly  within  the  limits  of  the  ter- 
ritory prior  to  the  hour  of  opening,  took  advantage  of  that  presence  to 
anticipate  others  in  a  settlement  upon  lands,  is  disqualified  from  ob- 
taining title  under  the  act,  but  I  do  not  intend  to  assert  that  a  lawful 
presence  within  the  limits  of  the  territory  prior  to  the  passage  of  the 
act  opening  the  lands  to  s  ettlement,  or  prior  to  the  hour  fixed  for  said 
opening,  would  of  itself,  disqualify  an  applicant,  provided  he  had  placed 
himself  upon  an  equality  with  others  seeking  to  make  entries,  at  the 
hour  the  lands  were  open  to  settlement,  and  thus  qualified  himself  to 
assert  a  claim  under  the  statute. 

Another  point  made  by  counsel  is,  that  to  deny  Thornton,  and  those 
similarly  situated,  the  right  to  enter  lands,  is  to  deny  them  the  right 
to  acquire  property  and  that  such  a  "  proh  ibition  is  against  common 
right  and  must  be  strictly  construed  and  confined  within  the  exact  limits 
of  the  statute."  In  my  opinion  the  prohibition  is  clearly  defined  in  the 
statute  which  provides  that  no  person  who  entered  upon  and  occupied 
land  prior  to  the  time  fixed  should  obtaiu  title  to  the  same.  The  pro- 
hibition is  as  clear  as  that  contained  in  the  late  pre-emption  law,  which 
provided  that  no  person  who  was  the  owner  of  three  hundred  and  twenty 
acres  of  land  in  any  state  or  territory,  could  obtain  land  under  that 
law.  The  power  of  Congress  to  thus  deny  to  certain  persons  the  right 
to  acquire  property  in  the  public  lands  of  the  United  States,  has  been 
repeatedly  recognized  by  the  highest  judicial  tribunals. 

There  is  some  dispute  as  to  the  facts  in  relation  to  the  settlement  by  the 
townsite  claimants  and  by  De  Tar  on  the  tract  in  question,  but  I  think 
the  evidence  shows  that  a  portion  at  least,  if  not  all,  of  said  quarter 
section  was  occupi  ed  for  townsite  purposes  before  De  Tar  made  his  set- 
tlement, and  that  he  made  his  settlement  with  this  knowledge,  but 
aside  from  this  consideration,  the  claim  of  De  Tar  must  be  rejected  for 
the  reason  that  he  was  disq  ualified  by  reason  of  his  presence  within  the 
limits  of  the  territory  prior  to  the  hour  of  the  opening  of  the  lands  to 
settlement,  and  while  he  may  have  been  permitted  to  enter  the  terri- 
tory as  a  laborer  on  the  railroad,  his  presence  there  was  entirely  volun- 
tary, and  he  took  advantage  of  that  presence  to  make  entry  upon  the 
land,  and  he  falls  within  the  prohibition  created  by  the  statute,  and  is 
debarred  from  asserting  a  claim  to  the  tract.  It  is  not  necessary  to 
speculate  as  to  what  his  right  may  have  been  had  he  placed  himself 
within  the  limits  of  the  statute. 

Your  decision  is  affirmed. 
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COAL.  L.AXD  ENTRT— PREFERENCE  RIGHT. 

Watkins  ET  AL.  V.  Gabneb. 

In  determining  whether  an  applicant  for  the  preference  right  to  purobase  coal  land 
has  manifested  "  continned  good  faith,''  the  degree  and  condition  in  life  of  the 
applicant  may  be  properly  taken  into  consideration. 

Secretary  Noble  to  the  OommisHoner  of  the  General  Land  Office^  October 

16, 1891. 

On  Febraary  10, 1888,  Neal  D.  Garner  filed  coal  declai^tory  state- 
ment, (No.  618),  on  N  i  of  SE  ^,  and  N  ^  of  SW  i  of  Sec.  5.,  Tp.  30  8., 
B.  65  W.,  at  Pueblo,  Colorado,  alleging  possession  January  20,  1888. 
He  made  application  to  purchase  March  20,  1889,  and  $3200  were  ten- 
dered, on  his  behalf. 

On  Angust  9, 1888,  Samuel  W.  Watkins  filed  coal  declaratory  state- 
ment, (No.  1334),  alleging  possession  Jnne  11, 1888,  of  N  ^  of  SE  ^  and 
SE  i  of  SE  jt  of  Sec.  5.  and  N  W  ^  of  SW  i  of  Sec.  4.,  in  same  township. 

On  January  30, 1889,  Henry  Ailland  filed  coal  declaratory  statement, 
(No.  1660),  alleging  possession  December  8, 1888,  on  N  ^  of  SE  jt  of  Sec 
6,  and  N  ^  of  S  W  ^  of  Sec  5,  same  township. 

George  W.  Yogel  was  appointed  the  agent  of  Watkins,  August  6, 
1888,  which  was  the  date  of  his  declaratory  statement  and  Yogel  was 
also  appointed  the  agent  of  Ailland  on  January  28, 1889,  the  date  of 
his  declaratory  statement.  On  April  27, 1889,  protest  was  filed  by  Wat- 
kins, and  on  June  7, 1889,  protest  was  filed  by  Ailland,  against  Garner's 
application,  both  having  the  same  attorneys. 

The  local  officers  ordered  a  hearing  on  July  25, 1889,  when  the  par- 
ties appeared  and  testimony  was  begun.  The  hearing  was  continued 
for  several  days.  On  February  26, 1890,  the  local  officers  gave  judg- 
ment in  favor  of  the  preference  right  of  Neal  D.  Garner.  An  appeal 
was  taken  and  their  judgment  was  affirmed  by  your  depision  of  June 
10, 1890.    An  appeal  now  brings  the  case  before  me. 

It  will  be  seen  by  the  foregoing  recital,  that  said  Watkins  contested 
the  east  half,  and  Ailland  the  west  half  of  the  land  covered  by  the  de- 
claratory statement  of  Gamer. 

These  contests  arise  under  the  provisions  of  the  coal  land  law,  which 
is  contained  in  the  act  of  March  3, 1873  (17  Stat.,  607),  and  re-enacted 
in  sections  2347  to  2352  of  the  Eevised  Statuted. 

Section  2347  authorizes  any  person  duly  qualified  to  enter  ^^any 
quantity  of  vacant  coal  lands  of  the  United  States  not  otherwise  appro- 
priated or  reserved  by  competent  authority  not  exceeding  one  hundred 
and  sixty  acres  to  such  individual  person,"  and  any  association  of  per- 
sons severally  qualified  may  enter  three  hundred  and  twenty  acres,  upon 
making  the  required  payment* 
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Section  2348  provides  that: — 

Any  person  or  association  of  persons  severally  qaalified,  as  aboTe  provided,  who 
have  opened  and  improved,  or  shall  hereafter  open  and  improve,  any  ooal  mine  or 
mines  upon  the  pablic  lands,  and  shall  be  in  actual  possession  of  the  same,  shall  be 
entitled  to  a  preference  right  of  entry,  nnder  the  preceding  section,  of  the  mines  so 
opened  and  improved. 

Section  2351  provides  that 

priority  of  possession  and  improvement,  followed  by  proper  filing  and  oontinned  good 
fiiith,  shall  determine  the  preference  right  to  purchase. 

In  this  case  Garner  claims  a  '^preference  right"  of  entry  under  the 
foregoing  provisions  of  law,  while  Watkins  and  Ailland  contend  that 
he  is  not  entitled  to  sach  preference  right  for  the  reason  that  he  has 
not  complied  with  the  law. 

The  evidence  is  volnminoos  and  conflicting.  The  declaratory  state- 
ments of  the  parties  have  been  filed  in  the  local  office,  and  are  trans- 
mitted with  the  papers,  and  are  therefore  matters  of  record,  and  admit 
of  no  dispnte.  These  statements  are  sworn  to  by  the  parties,  and  show 
that  Garner  filed  six  months  before  Watkins,  and  nearly  a  year  before 
Ailland,  and  it  is  admitted  that  Watkins  and  Ailland  knew  of  Gamer's 
prior  filing. 

Garner's  statement  was  filed  February  10,  1888,  alleging  that  he 
came  into  possession  of  said  tract  on  January  20, 1888  and  had  since 
remained  in  possession  continuously,  and  that  he  had  then  expended  in 
labor  and  improvements  on  said  land,  the  sum  of  $45. — that  he  had 
exposed  a  vein  of  coal  by  digging  into  the  hill,  six  feet,  said  opening 
being  eight  feet  wide  and  six  feet  high,  and  located  on  the  NB  i  of  the 
8£  i  of  said  section. 

In  this  statement  he  was  corroborated  by  other  witnesses  on  the 
hearing,  so  that  the  evidence  is  satisfactory  that  he  had  <^  priority  of 
possession  and  improvement,  followed  by  proper  filing,"  and  to  this 
extent  that  he  had  complied  with  the  law.  But  it  is  contended  that  he 
did  not  show  that  ^'continued  good  faith,"  which  is  necessary  to  estab- 
lish his  preference  right. 

He  testified  that  from  February  6, 1888,  till  he  offered  to  prove  up, 
he  either  worked  himself  on  the  tract,  or  hired  others  to  work  for  him, 
that  he  expended  $400,  in  labor  and  improvements,  that  he  opened  sev- 
eral drifts  on  each  half  of  the  land,  exposing  valuable  veins  of  coal,  and 
that  he  had  done  all  his  means  and  ability  would  justify,  that  he  had  a 
farm  about  twenty-four  miles  distant,  and  had  to  earn,  by  work  on  his 
farm,  the  means  to  carry  on  the  improvements  on  the  land  in  question. 
In  this  testimony  he  is  corroborated  by  his  other  witnesses. 

The  burden  of  proof  was  upon  the  protestants  to  show  that  Gamer 
failed  to  comply  with  the  law.  In  the  opinion  of  the  local  officers,  the 
protestants  did  not  show  this,  and  you  concurred  in  that  opinion. 
Garner's  ^^continued  good  faith"  has  thus  been  established  by  the  con- 
curring opinions  of  the  local  officers  and  yourself.  It  is  a  question  of 
fact,  and  it  has  been  held  that  ^^when  the  findings  of  the  local  officers 
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have  been  concarred  in  by  yoar  office,  as  in  this  case,  they  are  accepted 
by  the  Department,  unless  clearly  wrong." 

Darragh  v»  Holdman,  (11  L.  D.  409). 

But  it  is  contended  by  the  plaintifib  that  these  findings  are  dearly 
wrong.  That  though  claimant's  possession  and  improvements  were 
perhaps  sufficient,  if  considered  by  themselves,  in  the  absence  of  ad- 
verse claimants,  but  they  are  not  sufficient  in  the  presence  of  adverse 
claimants  who  show  more  valuable  improvements  and  more  uninter- 
rupted possession. 

It  was  held  in  the  case  of  the  State  of  Alabama,  (6  L.  D.,  493-i501), 
that 

nnder  seoiions  2347  to  2352  of  the  Revised  Statates,  ooftl  hrnds  are  sabject  to  pr»- 
emption  and  entry  precisely  the  same  as  afj^rioultaral  lands,  except  as  to  price  and 
limit  as  to  the  amounts  which  may  be  entered. 

In  the  case  of  Helen  E.  Dement  (8  L.  D.,  639),  it  is  said — 

The  Department  has  held  that  no  fixed  mle  can  be  established  which  shaU  goyem 
in  every  case  that  may  arise  relative  to  the  good  fiiith  of  the  applicant.  It  is  right 
and  proper  to  take  into  consideration  "  the  degree  and  condition  in  life  of  the  entry- 
man  "  in  determining  whether  the  improvements  show  good  faith. 

This  principle  is  applicable  to  entries  under  the  coal  land  law,  or  else 
only  the  man  of  ample  means  can  enter  coal  lands.  This  is  not  the 
policy  of  the  government.  These  lands  are  sold  at  a  low  price  that 
men  of  moderate  means  may  purchase  them. 

In  United  States  v.  Trinidad  Coal  Oo.,  (137  U.  S.,  167-169)  it  is  said. 

The  right  to  enter  snch  lands  is  given  only  to  persons  above  the  age  of  twenty-one 
years  who  are  citizens  of  the  United  States,  or  have  declared  their  intention  to  become 
each,  and  to  associations  of  persons,  severally  so  qualified ;  and  each  person  of  the 
former  class  is  permitted  to  enter  not  exceeding  one  hundred  and  sixty  acres,  while 
<'  associations  of  persons  ",  severally  qualified  as  above,  may  enter  not  exceeding  three 
hundred  and  twenty  acres.  Sec  2347.  The  object  of  these  restrictions  as  to  quan- 
tity was,  manifestly,  to  prevent  monopolies  in  these  coal  lands. 

But  the  contention  of  the  plaintiffs,  if  carried  into  practice,  would 
tend  to  promote  monopolies. 

The  ^< continued  good  faith"  of  Garner  is  an  independent  fact  in  the 
case,  and  when  established,  is  sufficient  to  prove  his  preference  right, 
and  therefore  to  justify  the  decisions  in  his  favor. 

Your  judgment  is  affirmed. 


Rule  BsaABDiNa  Bntbies  Oonfibmeb  by  Aot  op  Maboh  3, 189L* 

Circular. 

All  contest  cases  in  which  entries  are  confirmed  by  the  act  of  March 
3, 1891,  will  be  examined  on  motion  when  it  appears  that  a  copy  of  the 
motion  has  been  served  on  the  opposing  counsel. 

*8ee  12  L.  D.,  308. 
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Parties  will  be  allowed  five  days  from  service  within  which  to  file  ob- 
jections to  the  motion  if  served  in  the  city  of  Washington,  D.  0.,  and 
fifteen  days  when  served  elsewhere. 

Approved  April  21, 1891. 

T.  H.  Carteb, 

Geo.  Chandler,  Commmioner, 

Acting  Secretary, 


FINAL  PROOF-ADVEnSE  CLAIMANT. 

Spencer  v.  Brodt. 

Final  proof  submitted  daring  th  e  pendency  of  an  appeal  by  an  adverse  claimant  for 

the  land  is  irregular,  and  cannot  be  considered. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  17,  1891. 

I  have  considered  the  case  of  J.  O.  Spencer  v,  Henry  J.  Brodt,  upon 
the  appeal  of  the  former  from  your  decision  of  May  1, 1890,  approving 
the  final  proof  of  the  latter  for  the  NW.  J  of  the  NE.  i  of  Sec.  1,  T.  102 
K.,  R.  31  W.,  Marshall,  Minnesota,  (formerly  Worthingtou)  land  dis- 
trict, and  denying  a  hearing  to  appellant  on  his  protest  against  said 
proof. 

On  the  Ist  of  July,  1878,  Spencer  received  a  permit  from  the  Sonthern 
Minnesota  Bail  way  Company  to  enter  upon  and  improve  the  NE.  ^  of 
the  section  above  mentioned,  which  included  the  land  in  controversy. 
He  occupied  the  entire  quarter  section,  and  cultivated  a  large  portion  of 
it,  under  an  agreement  with  the  railway  company  for  its  purchase,  up  to 
the  time  that  Brodt  made  homestead  entry  for  the  part  of  the  quarter 
section  in  question,  which  was  on  the  26th  of  April,  3883.  At  that 
time  Spencer  duly  informed  Brodt  that  he  claimed  the  laud  and  of  his 
arrangements  with  the  railway  company  to  obtain  title  thereto.  Brodt 
did  not  occupy  the  land  until  the  fall  of  1884,  when  he  built  a  small 
house  and  moved  upon  it  with  his  family,  under  protest  from  Spencer, 
who  had  continued  to  crop  the  land  up  to  that  time,  and  up  to  the  time 
final  proof  was  offered. 

Spencer  was  advised  by  the  local  oificers,  that  so  long  as  he  remained 
in  possession  of  the  land,  and  cultivated  and  improved  the  same,  he  was 
secure  in  his  rights  as  against  any  other  entryman,  and  relying  upon 
this  information,  and  his  arrangement  with  the  railway  company,  i  e 
made  no  application  to  make  entry  for  the  land  until  after  Brodt  had 
done  so.  In  July,  1885,  thinking  that  tli<»  railway  company  would 
perhaps  lose  the  land,  Spencer  applied  to  the  local  ofBce  to  contest 
Brodt's  right  to  make  entry  for  it,  and  for  a  hearing  to  determine  his 
own  rights  in  the  matter. 

This  application  was  denied,  and  upon  appeal  to  your  office  that  de- 
cision was  affirmed  by  you  on  the  24th  of  November,  1888.     An  appeal 
was  taken  from  your  decision  to  this  Department,  and  during  the  pen- 
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dency  thereof,  Brodt  gave  Dotice  of  his  intentiou  tx)  make  final  proof, 
wliich  he  proceeded  to  do  ou  the  25th  of  November,  1889,  Speucer  pro- 
testing against  the  acceptance  of  the  same,  alleging  that  Brodt's  set- 
tlement upon  the  land  was  not  made  within  six  mouths  after  his  entry, 
as  required  by  the  regulations  of  the  General  Land  Office,  and  that  his 
entry  was  illegal  for  the  reason  that  his  affidavit  was  made  before  the 
clerk  of  the  county  court  where  he  resided,  and  not  before  the  register 
or  receiv  er,  the  case  being  one  in  which  he  had  not  established  a  resi- 
dence and  made  improvements,  and  no  member  of  his  family  was  ac- 
tually residing  on  the  land  which  he  de^sired  to  enter.  His  affidavit 
having  falsely  alleged  settlement,  when  no  settlement  existed,  Spencer 
claimed  the  same  was  void,  and  that  consequently  no  application  for 
the  land  had  ever  been  made  by  Brodt.  The  local  officers  overruled 
his  protest,  and  on  the  2d  of  December,  1889,  issued  final  certificate 
and  receipt  to  Brodt.  From  that  decision  an  appeal  was  taken  to  your 
office,  where  the  same  was  affirmed  by  you  on  the  1st  of  May,  1890. 

When  the  case  was  before  this  Department  upon  appeal  from  your 
decision  of  November  24, 1888,  the  question  was  simply  whether  you 
had  or  had  not  erred  in  refusing  Spencer's  application  for  a  hearing  to 
determine  his  rights  in  the  land.  In  the  decision  of  this  Department 
upon  that  appeal,  made  ou  the  11th  of  April,  1890,  it  was  stated  that 
^^  if  the  allegations  set  up  in  Spencer's  application  for  a  hearing  were 
taken  as  true,  they  would  avail  him  nothing,"  and  for  the  reasons 
therein  stated,  your  decision  denying  the  hearing  applied  for  was 
affirmed.  While  that  appeal  was  pending  here,  you  transmitted  the 
appeal  of  Spencer  to  your  office,  from  the  decision  of  the  register  and 
receiver,  overruling  his  protest  against  the  final  proof  of  Brodt's  home- 
stead entry  on  said  land,  **  to  be  considered  with  the  other  papers  re- 
lating  to  the  case."  That  appeal  (and  the  papers  in. the  case)  was  re- 
turned to  your  office,  for  your  decision  thereon,  and  it  is  an  appeal 
ifrom  your  decision  rendered  on  the  1st  of  May,  1890,  which  again 
brings  the  case  before  me. 

That  local  officers  are  without  authority  to  accept  final  proof  for  land 
involved  in  a  case  pending  on  a]>peal,  is  a  rule  too  well  settled  to  need 
the  citation  of  authorities  to  support  it.  Such  action  is  prohibited  by 
Bule  53  of  Practice,  and  expressly  held  to  be  unauthorized  and  irregu- 
lar by  the  decisions  in  Lehman  v.  Snow  (11  L.  D.,  539) ;  Basket  v. 
Gannon  ef  aZ.,  449;  Etnier  v.  Zook,  452;  and  Wills  v.  Bachman,  256, 
of  the  same  volume,  as  well  as  in  numerous  cases  in  other  and  earlier 
volumes  of  departmental  decisions. 

Final  proof  in  this  case  having  been  made  during  the  pendency  of 
an  appeal,  cannot  be  considered  and  the  case  must  be  returned  to  the 
local  office  for  new  proof,  after  proper  publication.    When  it  is  offered 
any  i>erson  may  protest  against  the  acceptance  thereof,  and  the  ques- 
tions presented  will  be  properly  disposed  of  at  that  time. 

The  decision  appealed  from  is  therefore  set  aside,  and  you  will  re- 
turn the  case  to  the  local  office  for  new  final  proof. 
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CONFIRMATION    OF  ENTRT— SECTION    7,    ACT  OF  MARCH  8,    1S91. 

United  States  v.  McTee  et  al. 

A  transferee,  claimiDg  the  confirmation  of  an  entry  nnder  section  7,  act  of  March  3, 
1891,  does  not  occupy  the  status  of  a  ''  bona  fide  purchaser"  under  said  section  if 
he  -was  aware,  prior  to  purchase,  of  the  entryman's  non-compliance  with  the 
requirements  of  the  law. 

A  judgment  of  the  General  Land  Office^  holding  an  entry  for  cancellation  on  the 
report  of  a  special  agent,  rendered  prior  to  the  expiration  of  two  years  from  the 
date  of  final  entry,  defeats  confirmation  nnder  the  proviso  to  said  section. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  October  17,  1891. 

May  12,  1884,  Frank  J.  McTee  filed  his  pre-emption  declaratory 
statement  for  the  W.  i  of  the  SW.  i  and  the  W.  i  of  the  NW.  i,  Sec. 
33,  T.  31  N.,  R.  62  W.,  Chadron,  Nebraska,  alleging  settlement  May  1, 
of  the  same  year.    July  15,  1885,  he  made  cash  entry  for  the  same. 

February  4, 1887  (less  than  two  years  thereafter),  the  entry  was  held 
for  cancellation  by  your  office,  on  report  of  Special  Agent  Carr. 

Notice  of  this  action  was  mailed  to  him  by  registered  letter,  ad- 
dressed to  his  last  known  place  of  residence  (Robinson,  Nebraska), 
which  was  returned  to  the  local  office  as  uncalled  for. 

July  14, 1887,  the  entry  was  canceled,  he  not  having  applied  for  a 
hearing  to  re-instate  the  entry. 

Some  time  subsequent  to  date  of  cancellation  of  entry  (exact  time 
not  appearing)  Sanford  A.  West  filed  his  declaratory  statement  for  the 
NW.  i  of  said  section,  which  embraced  the  north  half  of  McTee's  entry, 
and  a  short  time  after  this  filing  of  West  (exact  date  not  appearing) 
James  Wilson  filed  for  the  tract  embraced  in  McTee's  entry.  He,  how- 
ever, is  not  insisting  upon  his  rights  (if  he  had  any),  he  being  a  witness 
in  support  of  McTee's  entry. 

February  15,  1888,  subsequent  to  all  the  foregoing  proceedings, 
James  English,  claiming  to  be  a  bona  fide  purchaser  of  the  laud  after 
entry,  applied  for  a  hearing  to  show  cause  why  the  entry  of  McTee 
should  be  re-instated.  His  application  was  granted  by  letter  of  your 
office  of  March  3, 1888,  and  the  hearing,  with  notice  to  West,  was  had 
May  8, 1888. 

West,  in  the  meantime,  had  published  notice  to  submit  proof  on  his 
filing,  March  13,  1888,  and  by  your  paid  letter  ordering  a  hearing  the 
local  officers  were  instructed  to  decline  to  receive  the  same  (should  it 
be  offered),  until  the  rights  of  English  had  been  investigated. 

On  such  hearing  the  local  officers  found  that  McTee  had  complied 
with  all  the  requirements  of  law,  and  that  his  settlement,  improve- 
ments, etc.,  were  prior  in  point  of  time  to  those  of  West. 

From  this  action  the  United  States  and  West  appealed  to  your  office, 
and,  by  letter  of  April  7,  189U,  you  reversed  the  action  of  the  register 
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and  receiver,  and  found  that  McTee  had  not  complied  with  the  law  as 
to  residence,  cultivation,  and  improvements;  that  the  entry  was  made 
for  speculative  purposes,  and  that  English  at  the  time  of  the  purchase 
was  "  well  awaie  that  the  law  had  not  been  complied  with,"  and  de- 
clined to  re-instate  the  entry. 

English  and  McTee  duly  appealed,  and  pending  said  appeal,  to  wit, 
June  27, 1891,  Messrs.  Copp  and  Luckett,  their  attorneys,  tiled  a  motion 
to  confirm  the  entry  under  section  7  of  the  confirmatory  act  of  March 
3, 1891. 

An  examination  of  the  evidence  satisfies  me  that  your  judgment  is 
right  as  to  the  default  of  McTee  in  residence,  cultivation,  and  improve- 
ments. 

In  my  judgment  the  evidence  also  shows  that  English,  the  purchaser, 
was  all  along  cognizant  of  the  defaults  on  the  part  of  the  entryman. 
McTee  was  his  nephew,  and  had  made  his  home  with  him  prior  to  his 
alleged  settlement,  and,  I  think,  the  conclusion  can  be  fairly  drawn 
from  the  evidence  that  his  actual  home  was  there  during  the  time  he 
claimed  to  reside  on  the  land  in  dispute. 

English  lived  within  a  half  a  mile  of  the  land  in  controversy.  West 
had  resided  upon,  improved,  and  cultivated  it  ever  since  1884,  having 
settled  thereon  in  August  of  that  3*ear,  of  which  fact  English  admits 
he  was  cognizant. 

Without  deciding  whether  or  not  such  settlement,  occupancy,  and 
claim  by  West  (in  the  absence  of  a  filing  of  record  prior  to  McTee's 
entry)  can  be  regarded  as  an  adverse  claim  under  the  provisions  of  sec- 
tion 7  of  said  act,  it  is  shown  that  English  mu  st  have  known  of  the 
defaults  of  McTee,  and  so  knowing  he  can  not  be  regarded  as  a  hona 
fide  purchaser  within  the  meaning  of  said  section. 

As  to  the  second  ground  in  the  motion,  that  '^  more  than  two  years 
have  elapsed  since  the  final  certificate  issu  ed,  and  there  is  no  contest 
])ending  against  the  same,"  it  is  sufiQcient  to  refer  to  the  circular  of  the 
date  of  May  8,  1891  (12  L.  D.,  460),  where  it  is  held  that  "  proceedings 
initiated  by  the  government"  within  two  years  of  date  of  entry  takes 
the  case  out  of  the  statute  (see  last  clause  on  page  452). 

Under  instructions  issued  by  the  Secretary  July  1, 1891  (13  L.  D., 
page  1),  it  is  held  that 

the  word  **  proceedings,"  as  used  herein  and  in  the  circular  of  Ma^'  8,  1891  (12  L.  D., 
450),  will  be  construed  as  including  any  action,  order  or  judgment  had  or  made  in 
your  office  canceling  an  entry,  holding  it  for  cancellation,  or  which  requires  some- 
thing more  to  be  done  by  the  entryman  to  duly  complete  and  perfect  his  entry,  and 
without  which  the  entry  would  necessarily  be  canceled. 

In  the  case  at  bar  McTee's  entry  was  made  July  15, 1885,  and  held 
for  cancellation  February  4, 1887,  on  report  of  special  agent,  which  was 
less  than  two  years  after  entry. 

The  judgment  of  your  office  declining  to  re-instate  the  entry  is  there- 
fore affirmed. 
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INDIAX  LANDS- PATEI^^T. 

Kaw-Kaw  Cheese. 

A  patent,  issned  upon  allotment  or  selection  of  land  by  an  Indian,  precludes  the 
further  exercise  of  departmental  jurisdiction  in  the.  matter  of  determining  the 
rightful  ownership  of  the  land  covered  thereby. 

Secretary  liable  to  the  Oommissioner  of  Indian  Affairs^  October  17,  1891. 

On  April  13, 1891,  you  sent  to  this  Department  a  letter  from  Kaw- 
Elaw-Oheese,  a  Ohippewa  Indian  of  Michigan,  relative  to  his  right  to 
the  E.  i  of  the  NW.  i  of  Sec.  20,  T.  15  N.,  E.  5  W.,  Isabella  Co.,  Mich. 
Yon  also  set  forth  the  circumstances  connected  with  the  same  and 
asked  for  an  early  decision  in  order  that  the  office  may  be  enabled  to 
take  definite  action  in  many  inquiries  made  respecting  a  similar  con- 
dition of  affairs  as  to  other  tracts  of  land  of  members  of  said  band  of 
Indians. 

On  reference  of  the  case  to  the  Assistant  Attorney  General  for  this 
Department  he  finds  that  the  Department  is  without  jurisdiction  to 
determine  who  is  the  rightful  owner  of  the  tract  in  question,  that  the 
question  of  ownership  is  judicial  and  must  be  determined  by  the  courts. 
The  opinion  which  is  herewith  sent  yon  fully  sets  forth  his  reasons  for 
the  same.  You  will  therefore  advise  Mr.  KawkawGheese  that  his 
right  to  said  land  must  be  determined  by  the  proper  judicial  tribunal. 

Opinion. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior,  Octo- 
ber 17, 1891. 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference^  from  First 
Assistant  Secretary  Chandler,  for  an  opinion  on  the  question  therein, 
of  a  communication  from  the  Acting  Commissioner  of  Indian  Affairs 
relative  to  the  adjustment  of  title  to  land  on  the  Isabella  Indian  Res- 
ervation, where  patents  have  been  canceled  and  the  lands  subsequently 
allotted  and  patented  to  other  Indians. 

In  said  communication,  it  is  stated,  that  patents  were  issued  to  certain 
allottees  of  the  Saginaw,  Swan  Creek  and  Black  liiver  band  of  Chip- 
pewa Indians,  under  the  provisions  of  the  treaties  of  August  2,  1855, 
(11  Stat,  633),  and  October  18,  18C4,  proclaimed  August  16,  1866  (U 
Stat.,  667),  and  on  May  27,  1871,  said  patents  were  forwarded  to  the 
United  States  Indian  agent  for  delivery  to  the  paities  entitled  thereto: 
that  subsequently  the  agent  returned  forty-eight  of  said  patents  for 
cancellation,  because  the  grantees  were  nob  entitled  to  the  same,  and 
the  same  were  canceled,  pursuant  to  the  order  of  the  Secretary  of  the 
Interior  dated  November  21,  1877,  in  order  tliat  the  land  might  be  sub- 
ject to  selection  by  other  Indians  on  said  reservation. 
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It  is  further  stated  that  one  of  said  canceled  patents  was  issued  in  the 
name  of  Kaw-Kaw-Cheese,  covering  the  E^  of  the  N.W|  of  section  20, 
T.  15  N.,  £.  5  W.,  Isabella  county,  Michigan,  and  afterwards  said  tract 
was  selected  for  Kowwo  ge-she-go-qnay-che-me-gis,  but  the  selection 
was  recalled  and  no  patent  issued  thereon;  that  on  September  25, 1885/ 
said  tract  was  reported  by  Agent  Allen,  as  selected  for  two  members  of 
said  tribe  of  Indians,  of  the  class  designated  as  ^^  not  so  competent,"  a^d 
on  December  16, 1885,  patents  were  issued  thereon  and  sent  to  the  agent 
for  delivery  to  the  parties  duly  entitled  to  the  same:  that  the  first  al- 
lottee alleges  that  he  was  instructed  by  Special  Agent  E.  B.  Eeynolds 
to  take  possession  of  the  land,  improve  and  cultivate  the  same :  that 
other  parties  have  occupied  said  land  claiming  to  have  selected  the  same, 
and  have  contracted  to  sell  it  to  one  John  G.  Leaton,  who  has  also 
bought  the  same  under  a  state  tax  sale,  and  is  engaged  in  cutting  all  of 
the  timber  therefrom :  that  said  Kaw-KawCheese  desires  to  know  if  he 
can  get  the  patent  for  said  land ,  and  if  not,  whether  it  will  be  safe  for 
him  to  improve  and  build  a  house  and  barn  on  the  same. 

The  Acting  Commissioner  is  of  the  opinion  that  the  issue  of  the  last 
named  patents  was  not  authorized  and  the  same  are  ^'null  and  void," 
but  submits  for  the  decision  of  the  Department,  the  question 

as  to  who  is  the  rightful  owner  of  the  aforesaid  £^  of  the  NW^  of  section  20,  T.  15. 
R.  5t  If  Eaw-Kaw-Cheese,  then  what  patent  shall  be  given  himt  The  original 
patent  on  file  in  the  General  Land  Office  with  the  word  ^'canceled  "  written  across  it 
....  or  an  exemplified  copy  of  the  record  of  said  patent  without  said  cancel- 
lation t 

It  appears  from  an  examination  of  said  treaties  that  the  United  States 
agreed  that  certain  members  of  said  band  of  Indians  should  have  the 
right  to  select  a  certain  quantity  of  land  upon  the  Isabella  reservation, 
and  the  Indian  agent  was  required  to  make  out  lists  of  the  Indians  en- 
titled to  selection  and  divide  the  same  in  two  classes,  namely,  ^'compe- 
tent"  and  <Hhose  not  so  competent :"  that  the  former  should  comprise 
those  capable  of  managing  their  own  affairs,  and  the  latter  should  con- 
tain the  names  of  those  who  were  uneducated  and  unable  to  prudently 
manage  their  own  affairs :  that  the  "  competents'^  were  entitled  to  pat- 
ents in  fee  simple  from  the  United  States  for  the  lands  selected  by  them, 
and  the  patents  issued  to  ^Hhose  not  so  competent,"  shonld  '^  contain 
a  provision  that  the  land  shall  never  be  sold  or  alienated  to  any  person 
or  persons  whomsoever,  without  the  consent  of  the  Secretary  of  the  In- 
terior for  the  time  being."  • 

Upon  the  record  before  me  it  is  manifest  that  the  Department  is  with- 
out jurisdiction  to  determine  "  who  is  the  rightful  owner"  of  said  tract. 
The  title  has  gone  out  from  the  United  States,  either  to  Kaw-Kaw- 
Cheese under  the  first  patent,  or  to  the  subsequent  patentees,  and,  hence, 
the  question  of  ownership  is  judicial  and  must  be  determined  by  the 
courts. 

In  the  case  of  John  P.  S.  Voght,  (9  L.  D.,  114),  the  question  of  the  is- 
suance of  a  patent  for  land  covered  by  an  existing  out-standing  patent, 
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was  elaborately  considered,  and  the  authorities  carefully  reviewed.  It 
was  then  held  that 

the  officers  of  the  land  department  act  within  the  general  scope  of  their  authority 
in  issniDg  patents  for  lands  that  were  prior  thereto  a  part  of  the  pnblic  domain, 
thoDgh  in  particniar  instances  their  action  may  be  unwarranted :  (that)  the  issuance 
of  a  patent  for  land  which  was  a  part  of  the  public  domain,  or  the  fee  to  which  was 
in  the  United  States  prima  facie  passes  the  title,  whether  such  patent  is  valid,  or  a 
void  instrument  without  authority,  and  precludes  the  further  exercise  of  depart- 
mental jurisdiction  oyer  the  laud  until  such  patent  is  vacated  by  judicial  action: 
(that)  an  applicant  for  land  covered  by  an  outstanding  patent,  should  initiate  his 
claim  thereto  by  proceedings  looking  toward  the  vacation  of  said  patent. 

The  same  ruling  is  applicable  to  patents  issued  upon  allotments  or  se- 
lections of  lands,  by  Indians,  as  was  held  in  my  opinion  dated  March 
7, 1890.     (Vol.  4,  p.  328). 

If  it  be  true,  as  was  found  by  the  Department,  that  KawKaw-Oheese 
was  not  competent  to  take  under  said  first  patent  then  he  would  doubt- 
less fail  in  a  suit  for  the  cancellation  of  the  second  patents.  On  the 
other  hand,  if  he  was  duly  entitled  to  the  land,  he  could  demand  and 
would  receive  an  exemplified  copy  of  the  record  for  the  purpose  of  es- 
tablishing his  title  before  the  proper  judicial  tribunal.  In  any  event, 
the  holders  of  the  second  patent,  or  their  assignee,  would  have  no  right 
under  the  provisions  of  the  treaty  to  denude  the  land  of  timber  for  the 
purposes  of  sale  without  the  consent  of  the  Secretary  of  the  Interior, 
and  if  such  be  the  case,  proceedings  should  be  instituted  to  restrain  the 
offending  parties. 

I  am  therefore  of  the  opinion,  and  so  advise  you,  that  the  Commis- 
sioner of  Indian  Affairs  should  be  directed  to  answer  Mr.  KawKaw- 
Gheese,  that  his  right  to  said  land  must  be  determined  by  the  proper 
judicial  tribunal  and  the  Department  will  not  undertake  to  adjudicate 
his  rights  in  the  premises;  that,  if  he  so  desires,  an  exemplified  copy 
of  the  record  of  the  canceled  patent  will  be  forwarded  to  him  upon 
payment  of  the  necessary  fees,  and  the  question  of  the  ownership  of 
said  tract  must  be  determined  by  the  courts. 


CASH  EKTBIES  OF  ODD  NUMBERED  SECTIONS  WirnTN  THE  LIMITS  OF 

THE  ONTOXAGON  AND  BRULE  R.  R.  GRANT. 

Instructions.* 

Commissioner  Oroff  to  the  register  and  receiver,  Marquette,  Michigan^ 

December  30, 1889. 

There  are  on  file  in  this  office  a  large  number  of  cash  entries  covering 
odd  numbered  sections  of  laud  in  the  former  limits  of  the  Ontonagon 
and  Brule  Biver  U,  B.  in  your  district. 

By  decision  of  Jany.  6, 18S8,  in  the  case  of  Wakefield  v.  Gutter  et  aU 


•  v 


Not  heretofore  reported. 
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(6  L.  D.,  451),  the  Hon.  Secretary  of  the  Interior  beld  that  sacb  entries 
were  illegal. 

By  act  approved  March  2, 1889  (25  Stat,  1008)  Congress  forfeited 
said  grant  opposite  the  uncompleted  portion  of  the  road,  and  by  the  3rd 
section  thereof  enacted : 

That  ia  all  oases  when  any  of  the  lauds  forfeited  by  the  first  section  of  this  act,  or 
when  any  lands  relinquished  to  or  for  any  cause  resumed  by  the  United  States  from 
grants  for  railroad  purposes,  heretofore  made  to  the  State  of  Michigan,  have  hereto- 
fore been  disposed  of  by  the  proper  officers  of  the  United  States  or  under  State  selec- 
tions in  Michigan  confirmed  by  the  Secretary  of  the  Interior,  under  color  of  the  public 
land  laws,  where  the  consideration  received  therefor  is  still  retained  by  the  govern- 
ment, the  right  and  title  of  all  persons  holding  or  claiming  under  such  disposals  shall 
be,  and  is  hereby  confirmed :  Provided,  howevery  That  where  the  original  cash  pur- 
chasers are  the  present  owners  this  act  shall  be  operative  to  confirm  the  title  only  of 
8uch  said  cash  purchasers  as  the  Secretary  of  the  Interior  shall  be  satisfied  have  pur- 
chased without  fraud  and  in  the  belief  that  they  were  thereby  obtaining  valid  title 
from  the  United  States.  That  nothing  herein  contained  shall  be  construed  to  confirm 
any  sales,  or  entries  of  lands,  or  any  tract  in  any  such  State  selection,  upon  which 
there  were  bona  fide  pre-emption  or  homestead  claims  on  the  first  day  of  May,  eighteen 
hundred  and  eighty-eight,  arising  or  asserted  by  actual  occupation  of  the  land  under 
color  of  the  laws  of  the  Uuited  Scates,  and  all  such  pre-emption  and  homestead  claims 
are  hereby  confirmed. 

It  thus  appears  that  said  cash  entries  are  confirmed,  provided  that 
where  the  original  purchasers  are  the  present  owners  the  Hon.  Secretary 
of  the  Interior  shall  be  satisfied  that  they  pnrchased  withoat  fraad  and 
in  the  belief  that  they  were  obtaining  valid  title  from  the  United  States, 
and  further  provided  that  nothing  in  said  act  shall  be  construed  to  con- 
firm sales  upon  which  there  were  bona  fide  pre  emption  or  homestead 
claims  upon  May  1st,  1888,  arising  or  asserted  by  actual  occupation  of 
the  land  under  color  of  the  laws  of  the  United  States. 

In  order  that  said  cash  entries  may  be  disposed  of,  I  deem  it  expedi- 
ent to  formulate  instructions  as  to  the  requirements  necessary  for  car- 
rying into  effect  the  provisions  of  said  act  so  far  as  it  relates  to  such 
cash  entries. 

You  will,  therefore,  upon  application  for  action  on  his  entry  by  any 
person  asserting  that  his  cash  entry  (or  that  through  which  he  claims) 
was  confirmed  by  said  act,  require  such  applicant,  where  he  is  the  orig- 
inal purchaser  and  present  owner,  to  file  an  affidavit  setting  forth  that 
fact,  also,  that  there  was  no  fraud  in  any  way  connected  with  the  allow 
ance  of  the  entry,  that  at  the  time  of  such  purchase  it  was  made  in 
good  faith,  and  in  the  belief  that  he  was  obtaining  valid  title  from  the 
United  States,  and  that  to  the  best  of  his  knowledge  and  belief  that 
he  was  obtaining  valid  title  from  the  Uuited  States,  and  that  to  the 
best  of  his  knowledge  and  belief  tliere  were  no  bona  fide  homestead  or 
pre-emption  claim  arising,  or  asserted  by  actual  occupation  of  the  land 
under  color  of  the  laws  of  the  United  States,  existing  on  ]VTay  1,  1888. 
Where  the  present  owner  is  not  the  original  purchaser,  he  should  file 
an  affidavit  setting  forth  the  date  of  his  purchase,  and  that  to  the 
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best  of  his  knowledge  and  belief  there  were  no  bona  fide  homestead  or 
pre-emption  claims  arising  or  asserted  by  actaal  occupation  of  the  land 
undercolor  of  the  laws  of  the  United  States,  existing  on  May  1, 1888. 

The  affidavits  should  fully  describe  the  entries,  giving  numberSsdate 
of  same,  and  tracts  covered  thereby. 

When  such  affidavits  shall  have  been  filed,  you  will  publish  at  the 
expense  of  the  applicant  a  notice  to  the  following  effect : 

Notice  is  hereby  given  that  who  made  cash  entry  No.        ,  covering  the 

and  who  claims  that  his  entry  was  confirmed  by  the  act  of  Mch.  2,  1889, 
has  filed  in  this  (your)  office  the  evidence  of  good  faith  required  by  the  Secretary  of 
the  Interior  in  accordance  with  said  act. 

If  there  were  any  bona  fide  homestead  or  preemption  claims  to  said  tract  on  May  1, 
1888,  arising  or  asserted  by  actaal  oconpation  of  the  land  nuder  color  of  the  laws  of 
the  United  States,  then  such  claimant,  or  cUimants,  are  hereby  notified  to  appear  at 
this  (your)  ofiice  and  ofier  evidence  in  support  of  their  claims  on  or  before . 


Begister. 


Receiver, 


The  date  set  within  which  settlers  shonld  file  their  evidence  should 
not  be  less  than  thirty  days  from  date  of  first  publication  of  notice. 

The  notice  shall  be  published  once  each  week,  for  four  successive 
weeks,  the  first  of  which  publications  shall  be  at  least  thirty  days  be- 
fore transmission  to  the  papers  to  this  office. 

More  than  one  entry  by  the  same  person  may  be  embraced  in  a  sin- 
gle notice,  but  in  no  case  shoald  a  single  advertisement  contain  the 
notice  of  two  different  entrymenj  and  when  the  papers  are  submitted 
each  case  (i.  e.,  entry)  should  have  filed  with  it  evidence  of  publication 
and  posting. 

In  any  case  of  conflict  between  cash  entrymen  and  any  other  claim- 
ant, proceedings  shall  be  had  at  the  local  land  office  under  existing 
rules  and  regulations  as  to  contests  ;  and  the  party  or  )>erson  claiming 
adversely  to  tbe  cash  entrymaii  shall  be  deemed  the  contestant. 

After  the  conclusion  of  the  proceedings  in  the  local  land  office,  in  the 
tiKusmission  of  the  paper  to  this  office,  you  will  forward  all  the  papers 
that  have  been  filed  relative  to  any  entry  or  tract,  transmitting  the 
papers  relative  to  each  case  in  a  separate  letter. 

Approved  by 

Jno  W.  Noble, 

Secretary^ 

January  3,  1890. 
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BESERVATION  OF  PtTBLTC  LANDS-EXECUTIVE  AUTHORITY. 

Teeritoey  op  Alaska.* 

There  is  no  specific  statutory  authority  empowering  the  President  to  reserre  pnhlio 
lands ;  but  the  right  of  the  executive  to  place  such  lands  in  reseryation,  as  the 
exigencies  of  the  public  service  may  require,  or  in  aid  of  a  proposed  statute  is 
recognized  and  maintained  in  the  courts. 

The  reservation  of  public  lands  from  disposition  may  be  effected  either  by  proclama- 
tion or  executive  order. 

Assistant  Attomey-Oeneral  Shields  to  the  Secretary  of  the  Interior^  June 

17,  1890. 

I  am  in  receipt  by  reference  from  you  of  a  request  by  the  President 
that  he  be  informed  under  what  "  statute''  it  is  proposed  to  make  cer- 
tain reservations  in  Alaska  pursuant  to  a  recommendation  made  in  a 
letter  of  the  governor  thereof,  dated  April  2, 1890,  and  of  your  inquiry 
as  to  the  proper  method  to  be  pursued  in  making  such  reservation,  and 
in  reply  have  the  honor  to  submit  the  following: 

The  lands  of  Alaska  are  part  of  the  pablic  domain  and  as  sacli  are 
subject  to  the  supervision  of  the  President  as  other  public  lands. 
There  is  no  statute  giving  general  authority  to  the  President  to  reserve 
lands.  But  the  right  of  the  President  to  put  public  lands  in  reserva- 
tion so  that  all  questions  in  reference  to  them  might  be  properly  con- 
sidered, or  as  the  exigencies  of  the  public  service  demanded,  or  to  aid 
in  the  execution  of  a  proposed  statute,  has  always  been  maintained  by 
the  courts.  Withdrawals  were  made  for  the  Dubuque  and  Pacific,  and 
the  Burlington  and  Missouri  River  railroad  grants,  on  May  10,  1856, 
though  the  act  was  not  passed  until  the  15th  of  that  month.  So  in 
many  other  cases. 

In  the  matter  of  the  withdrawal  for  the  Southern  Pacific  railroad 
grant,  which  the  Secretary  of  the  Interior  had  made,  upon  aline  which 
the  company  had  no  authority  to  adopt,  and  the  validity  of  which  was 
challenged  by  certain  settlers,  Attorney-General  Devens  said  (10  Op., 
80): 

Even  if  it  he  conceded  that  the  acts  of  the  Secretaries,  in  this  respect,  were  errone- 
ous in  law,  the  consequence  does  not  follow  which  is  contended  for  on  behalf  of  the 
adver  se  claimants  to  the  land.  They  were  in  fact  withdrawn  by  competent  authority 
and  were  thus  placed  in  a  state  of  reservation.  It  must  often  happen,  from  the  nature 
of  the  transactions  connected  with  the  public  hinds  and  the  legislation  affecting  tbem, 
that  the  Secretary  of  the  Interior  is  uncertain  whether  or  not  lands  should  be  witb- 
drawn,  or  whether  a  greater  or  less  amount  should  be  withdrawn,  in  order  to  protect 
grants,  or  comply  with  otber  legislation  of  the  United  States;  and  it  is  often  found 
that  such  withdrawals  in  the  end  have  been  unnecessary.     But  he  has  the  authority 

•This  opinion  was  adopted  by  Mr.  Secretary  Noble,  and  referred  to  by  him  in  a 
letter  dated  June  19,  1890,  addressed  to  the  President,  recommending  the  reservation 
of  certain  lands  in  Alaska,  and  in  accordance  with  which  an  order  of  reservation  was 
made  by  the  President  June  21,  1800. 
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to  pat  them  into  a  state  of  reservatioD,  so  that  all  qoestioDs  in  reference  to  them  may 
be  properly  coDsidered  ;  and  when  thus  reserved,  it  is  not  in  the  power  of  a  party  to 
acquire  rights  by  treating  snch  reservation  as  of  no  effect. 

In  Grisar  v.  McDowell  (6  Wall.,  363,  p.  380),  tbe  plalDtiff  claimed 
title  to  a  tract  from  the  city  of  San  Francisco,  the  defendant  claimed 
possession  as  an  officer  of  the  United  States,  on  the  ground  that  the 
tract  had  been  reserved  by  the  President  for  military  pnrposes.  The 
conrt  said : 

On  the  other  hand,  if  the  lands  were  at  the  time  a  part  of  the  pnblio  domain,  as 
they  must  be  considered  to  be,  because  they  have  been  excluded  from  the  lands  con- 
firmed to  the  city  in  satisfaction  of  the  claim,  it  is  of  no  consequence  to  the  plaintiff 
whether  or  not  the  President  possessed  sufficient  authority  to  make  the  reservations 
in  question.  It  is  enough  that  the  title  had  not  passed  to  the  plaintiff  but  remained 
in  the  United  States.  But  further  than  this:  from  an  early  period  in  the  history  of 
the  government  it  has  been  the  practice  of  the  President  to  order,  from  time  to  time, 
as  the  exigencies  of  the  public  service  required,  parcels  of  laud  belonging  to  the 
United  States  to  be  reserved  from  sale,  and  set  apart  for  public  uses. 

The  authority  of  the  President  in  this  respect  is  recognized  in  numerous  acts  of 
Congress.  Thus,  in  the  pre-emption  act  of  May  29, 1830,  it  is  provided  that  the  right 
of  prd-emption  contemplated  by  the  act  shall  not  '  extend  to  any  land  which  is  re- 
served from  sale  by  act  of  Congress  or  by  order  of  the  President,  or  which  may  have 
been  appropriated  for  any  purpose  whatever.'  Again,  in  the  pre-emption  act  of  Sep- 
tember 4,  1841,  'lauds  included  in  any  reservation  by  any  treaty,  law  or  proclamation 
of  the  President  of  the  Untied  States,  or  reserved  for  salines  or  for  other  purposes,' 
are  exempted  from  entry  under  the  act. 

Of  a  withdrawal  made  as  an  incident  to  an  act  of  Congress  the  conrt 
in  Wolsey  v.  Chapman  (101  U.  S.,  765,  p.  768),  said: 

The  proper  executive  department  of  the  government  Had  determined  that,  because 
of  doubts  about  the  extent  and  operation  of  that  act,  nothing  should  be  done  to  im- 
pair the  rights  of  the  State  above  the  Raccoon  Fork  until  the  differences  were  settled, 
either  by  Congress  or  judicial  decision.  For  that  purpose  an  authoritative  order  was 
issued,  directing  the  local  land  officers  to  withhold  all  the  disputed  lands  from  sale. 
This  withdrew  the  lands  from  private  entry,  and  as  we  held  in  Eiley  v.  Wells,  was 
sufficient  to  defeat  a  settlemeut  for  the  purpose  of  pre-emption  while  the  order  was 
in  force,  notwithstanding  it  was  afterwards  found  that  the  law,  by  reason  of  which 
this  action  was  taken,  did  not  contemplate  such  a  withdrawal. 

To  a  like  effect  is  the  case  of  Walcott  v.  Des  Moines  Co.,  (5  Wall., 
C8I). 

The  public  land  laws  have  not  all  as  yet  been  extended  over  Alaska. 

By  act  of  May  17, 1884  (23  Stat.,  24),  a  civil  government  for  Alaska 
was  provided,  the  territory  was  created  aland  district,  and  the  appoint- 
ment of  a  register  and  a  receiver  (ex  officio)  provided  for.  These  officers 
are  now  in  service.  This  act  extended  the  miniug  laws  over  the  terri- 
tory, and  provided  that  the  land  occnpied  as  missionary  stations  to  the 
extent  of  six  handred  aud  forty  acres  at  any  one  station,  should  be  con- 
tinued in  such  occupancy  until  action  by  Congress,  and  further  that 
Indians  or  other  persons  in  said  district,  ^<  shall  not  be  disturbed  in  the 
possession  of  any  lands  actually  in  their  use  or  occupation  or  now  claimed 
by  them,  but  the  terms  under  which  such  persons  may  acquire  title  to 
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such  lands  is  reserved  lor  future  legislation  by  Congress."  Subject  to 
these  two  latter  provisions  the  power  of  the  President  in  the  premises 
seems  ample.  It  is  a  necessary  incident  to  the  operations  of  the  govern- 
ment in  the  west,  and  has  been  exercised  by  the  President  perhaps  an 
hundred  times. 

There  is  pending  before  Congress  a  bill  (H.  R.  3873),  for  the  extension 
of  the  general  land  laws  of  the  United  States  over  the  Territory  of 
Alaska,  which  also  provides  that  the  lands  occupied  by  religious  socie- 
ties as  missionary  stations  shall  be  confined  to  such  societies  to  the 
extent  of  six  hundred  and  forty  acres  each. 

The  public  necessity  for  the  proposed  action  seems  urgent  as  the 
extension  of  the  land  laws  over  the  territory  might  lead  to  serious 
complications,  in  the  absence  of  such  action  by  the  Executive. 

The  ordinary  method  of  creating  a  military  reservation  is  as  follows: 
The  commanding  officer  of  a  military  department  recommends  the  es- 
tablishraeu  t  of  a  reservation  with  certain  boundaries.  The  Secretary 
of  War  refers  the  papers  to  the  Interior  Department  to  know  whether 
any  objection  exists;  if  none  is  known,  it  is  so  reported,  and  the  Presi- 
dent declares  the  reservation  by  a  simple  indorsement  on  the  recommen- 
dation. The  papers  are  then  sent  to  the  Land  Office  for  annotation 
upon  the  proper  records. 

The  ordinary  method  of  making  an  Indian  reservation  is  much  the 
same,  the  recommendatio  i  coming  from  the  Indian  Office.  The  indorse- 
ment of  President  Buchacan,  for  instance,  on  the  recommendation  for  the 
Fond  du  Lac  reservation,  was :  "  Let  the  tracts  be  withdrawn,  as  re- 
quested by  the  Secretary  of  the  Interior." 

On  May  6,  1889,  President  Harrison  withdrew  from  sale  and  settle- 
ment certain  lands  in  California  for  the  Mission  Indians,  by  executive 
order. 

In  other  cases  of  the  withdrawal  of  public  lands  the  proclamation 
has  been  used. 

The  line  between  the  use  of  these  two  methods  is  not  well  marked. 
Perhaps  the  only  distinction  is  that  the  proclamation  is  more  formal. 
Certainly  it  does  not  depend  on  the  amount  involved  or  the  nature  of 
the  reservation.  In  this  case  the  executive  order  would  be  a  competent 
method,  as  is  evidenced  by  the  constant  practice  in  similar  cases. 

The  governor  recommends  that  lots  1,  2,  3,  7,  and  8,  in  block  7,  Ju- 
neau, and  all  of  block  "  C'^  in  said  town  be  set  aside  for  garrison  pur- 
poses ;  that  lots  7  and  8  in  block  9,  as  per  plat  of  G.  C.  Hanus,  Juneau, 
be  reserved  for  courthouse  and  jail  purposes,  and  that  a  certain  un- 
numbered block  on  the  north  side  of  Douglass  City  be  reserved  for  like 
purposes.  As  it  also  appears  these  tracts  are  in  possession  of  settlers, 
these  recommendations  should  not  be  approved,  as  the  act  above  quoted 
provides  that  such  settlers  shall  not  be  disturbed  in  the  possession  of 
any  lands  actually  in  their  use  or  occupation  or  now  claimed  by  them. 
To  put  these  lands  into  reservation  would  in  my  opinion  infringe  on  the 
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privilege  which  such  settlers  enjoy  under  this  statute.  Furthermore  it 
is  stated  by  the  commissioners  that  the  land  above  selected  for  garrison 
purposes  has  been  decided  to  be  in  reservation  for  naval  purposes  by 
the  United  States  district  court  for  the  district  of  Alaska.  If  this  be 
true,  it  furnishes  an  additional  reason  for  disapproving  the  recommenda- 
tion  of  the  governor.  He  also  recommends  that  certain  tracts  in  Sitka 
be  reserved  for  a  marine  or  military  barracks  on  condition  that  the 
United  States  shall  erect  certain  buildings  thereon  within  a  certain 
time.  This  reservation  I  suggest  should  be  made  without  condition. 
The  reservation  for  a  military  cemetery,  as  recommended  by  the  gov- 
ernor, it  is  stated,  is  '*  claimed  "  for  the  Presbyterian  Board  of  Home 
Missions.  The  nature  of  the  claim  is  not  stated.  However,  as  Con- 
gress has  provided  in  said  act  of  May  17, 1884,  supra^  that  land  in  said 
Territory  occupied  as  a  missionary  station  shall  be  continued  in  such 
occupancy,  to  the  extent  of  one  hundred  and  sixty  acres  for  each  such 
station,  until  further  action  by  Congress,  I  am  of  opinion  this  reserva- 
tion should  be  declared  subject  to  the  rights  of  said  Board  of  Home 
Missions. 

I  see  no  reason  why  the  remaining  reservations  recommended  by  the 
governor  should  not  be  made. 

Accordingly  I  herewith  submit  a  draft  of  an  executive  order  based 
on  the  views  herein  expressed,  following  the  description  given  by  the 
commission's  reports  forwarded  by  the  governor,  although  some  of  these 
descriptions  seem  to  be  vague  and  uncertain. 


PRACTICE— NOTICE-HEARIl^^G— SECTION  7,  ACT  OF  MABCH  8,  1801. 

Arthur  Gentzlbr  et  al. 

Notice  of  a  hearing  mast  be  issaed  by  the  local  officers.    The  authority  to  issue  such 

notice  can  not  be  delegated  to  another. 
A  notice  of  a  hearing  must  state  the  time  and  place  therefor,  and  describe  the  land 

inyolved ;  a  notice  that  is  defective  in  these  particulars  confers  no  jurisdiction 

upon  the  local  office. 
Where  final  certificate  has  issued,  proceedings  for  the  purpose  of  canceling  the  entry 

can  only  be  had  upon  the  order  of  the  General  Land  Office. 
The  pendency  of  a  motion  for  review  protects  the  rights  of  the  applicant  as  against 

intervening  adverse  claims. 
A  transferee  who  invokes  the  confirmatory  provisions  of  section  7,  act  of  March  3, 

1891,  must  furnish  the  requisite  proof  of  sale. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March  27, 

1891. 

I  have  considered  the  motion  by  A.  L.  Tomblin,  assignee,  for  review 
of  departmental  decision  of  September  20, 1890,  canceling  the  cash  en- 
try of  Arthur  Gentzler  for  the  SB.  i  of  Sec.  21,  T.  7,  K.  33,  Oberlin, 
Kansas. 
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The  facts  in  the  case  are  as  follows :  Your  office  fonud  the  final  proof 
of  Getitzler  upon  which  his  cash  entry  was  allowed,  unsatisfactory,  and 
by  your  letter  of  December  2^^  1888,  the  local  officers  were  instructed 
to  '^  require  new  proof  without  publication  showing  compliance  with 
legal  requirements." 

On  February  12,  1889,  the  entry  man,  together  with  H.  E.  Weld  and 
Campbell,  who  assert  that  they  are  attorneys  for  Tomblin,  assignee, 
appeared  before  the  probate  judge  of  Thomas  county  to  submit  proof; 
at  the  same  time  Grant  L.  Lovitt  appeared  and  protested  agaiusi  said 
proof  and  asked  to  be  allowed  to  cross  examine  the  witnesses,  and  to 
submit  evidence  why  said  proof  should  not  be  allowed.  The  testimony 
of  the  entryman  and  his  witnesses  was  taken,  but  on  objection  the 
protestant  was  not  allowed  to  cross  examine  the  witnesses  or  to  intro- 
duce evidence  of  his  own  in  opposition  to  the  proof. 

The  proof  submitted  shows  a  compliance  with  the  law  in  matter  of 
cultivation  and  improvement  of  the  land,  and  a  continuous  residence 
thereon  for  a  period  of  six  months  prior  to  date  of  final  proof. 

Upon  learning  the  facts  in  relation  to  the  refusal  to  receive  the  tes- 
timony of  the  protestant,  the  receiver  issued  the  following  order  ad- 
dressed to  the  probate  judge  of  Thomas  county,  Kansas: 

Sir.  I  retarn  you  herewith  final  proof  of  Arthur  GeutzLer  with  the  in  formation  and 
inBtruction  that  you  will  receive  and  accept  the  protest  against  said  proof,  filed  by 

Grant  L.  Lovitt.    That  you  set  a  day  for  hearing  of  said  proof and  that  you 

will  notify  both  Mr.  Gentzler  and  Mr.  Lovitt  or  their  attorneys  of  yoar  action,  and 
that  upon  the  day  set  for  hearing  you  proceed  as  follows : 

Then  follows  directions  as  to  the  taking  of  evidence. 

On  receipt  of  these  instructions  the  probate  judge  issued  the  follow- 
ing order: 

Colby,  March  10,  1889. 
H.  E.  Weld  and  Campbell, 

Notice  has  been  received  at  this  office  from  the  receiver  of  the  Oberlin  land  office 

that  the  proof  of  Arthur  Gentzler  of  the  SE.  i  of  Sec.  21,  T.  7  S.,  E.  33  W.,  will  be 

heard  and  made  again  and  you  will  notify  all  parties  concerned  in  said  proof  that 

they  will  appear  at  my  office  in  Colby  on  the  1.5th  day  of  April,  1889,  at  10  o'clock, 

A.M. 

Joseph  £.  Lesh, 

Probate  Judge,  of  Thonias  Co,,  Kan8<i8, 

The  officer  certified  that  a  copy  of  the  notice  was  served  on  the  above 
named  parties  but  neither  the  date  of  service,  nor  the  manner  of  service 
is  given.  A  similar  notice  was  given  to  the  attorney  for  the  protestant, 
and  in  obedience  to  the  same  the  protestant  appeared  and  submitted 
evidence  which^ tended  to  impeach  the  good  faith  of  the  claimant  and 
to  show  non  compliance  with  the  law  on  his  part.  The  entryman  did 
not  appear  at  this  hearing.  On  the  evidence  then  submitted,  depart- 
mental decision,  of  which  review  is  asked,  was  rendered. 

With  the  motion  for  review,  the  entryman  filed  an  affidavit  in  which 
he  states  that  npon  the  rehearing  he  wtus  beyond  the  limits  of  said  county 
and  was  not  notified  to  appear  and  <lid  not  have  any  opportunity  to  ex- 
amine the  witnesses  or  to  make  any  statement  himself. 
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The  proceedings  above  referred  to  were  irregular  and  without  force 
or  effect.  Notice  of  a  hearing  must  be  issued  by  the  local  officers.  This 
duty  can  not  be  delegated  to  another.  Eule  8  of  the  Rules  of  Practice, 
requires  that  the  notice  must  state  the  time  and  place  of  hearing,  and 
that  it  must  describe  the  land  involved.  If  we  admit  that  the  notice  of 
the  hearing  was  issued  by  the  receiver  to  be  served  by  the  probate  judge, 
it  was  defective  in  these  vital  particulars,  and  the  local  officers  acquired 
no  jurisdiction  in  the  case,  and  could  confer  none  on  the  probate  judge, 
and  the  proceedings  before  him  were  irregular  and  of  no  binding  force. 

In  addition  to  this,  however,  final  certificate  having  issued,  any  pro- 
ceedings for  the  puri)ose  of  obtaining  a  cancellation  of  that  certificate 
can  only  be  had  upon  order  from  your  office.  See  decision  of  this  date 
in  the  case  of  Edward  Brotherton  et  aZ.,  12  L.  D.,  30o» 

On  December  8,  1890,  yon  transmitted  to  this  Department  a  letter 
written  by  O.  T.  Reed  and  E.  A.  Lyons  of  Norton,  Kansas,  in  which  it 
is  stated  that  Heed  is  the  present  owner  of  the  land  in  question  having 
purchased  the  same  of  Tomblin  in  July,  1887,  and  that  he  has  mort- 
gaged the  land  to  Lyons  for  8500,  a  part  of  the  purchase  money,  and 
that  they  have  had  no  opportunity  to  be  heard  in  the  case.  They  fur- 
ther state  that  upon  receipt  of  the  notice  of  cancellation  of  the  cash 
entry  at  the  local  office,  the  sou  of  the  receiver  was  allowed  to  make 
homestead  entry  for  the  tract  in  question. 

I  find  from  the  records  of  your  office  that  notice  of  the  cancellation 
of  the  cash  entry  was  sent  September  30, 1890,  and  that  on  October  13, 
1890,  Geo.  B.  McGonigal  made  homestead  entry  for  the  tract  in  ques- 
tion, and  that  J.  B.  McGonigal  is  the  present  receiver  of  said  land  office. 
The  protestant  Lovitt,  who  had  also  made  application  to  contest  the 
cash  entry,  thus  appears  to  have  dropped  out  of  the  case. 

The  motion  for  review  was  filed  within  the  time  required  by  the  rules 
of  practice,  and  any  and  all  rights  possessed  by  the  eutryman  and  his 
transferee  were  thus  preserved,  and  the  entry  of  McGonigal,  which  at 
least  is  not  free  from  suspicion,  can  not  defeat  those  rights,  but  the 
entry  of  Gentzler  must  be  considered  as  intact  and  uncanceled  until  the 
motion  for  review  is  finally  disposed  of.  Tomblin,  the  transferee,  makes 
affidavit  that  he  purchased  the  land  in  good  faith  after  final  proof  was 
made,  the  date  of  the  alleged  purchase  is  not  given,  but  the  record  in- 
dicates that  it  was  prior  to  March  1, 1888.  There  is  no  adverse  claim 
which  originated  prior  to  the  date  of  the  entry,  and  if  the  purchase  was 
made  as  alleged,  the  entry  is  confirmed  by  the  7th  section  of  the  act  of 
March  3,  1891  (26  Stat,  1095).  The  applicant  should  be  required  to 
furnish  a  certified  copy  of  the  deed  of  transfer  or  an  abstract  of  the 
records  of  the  county  showing  such  transfer  and  if  the  evidence  shows 
the  purchase  to  have  been  made  prior  to  March  1, 1888,  and  in  good 
faith,  patent  should  issue  for  the  land,  and  departmental  decision  of 
September  20, 1890,  is  modified  accordingly. 
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PRE-EMPTION  8ETTLEMEOT?— CLAIM  OF  HEIRS. 

HOBSON  V.  HOLLOWAY  ET  AL. 

A  Bettlement  and  filing  on  land  withdrawn  for  the  benefit  of  a  railroad  grant  confer 
no  rights  nuder  the  pre-emption  law ;  and  where  the  settler  dies  prior  to  the 
restoration  of  the  land  to  the  pnblic  domain  there  is  no  interest  to  descend  to 
the  heirs. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Qeneral 

Land  Office^  October  19,  1891. 

I  have  considered  the  case  of  J.  W.  Hobson  v,  Sarah  E.  Holloway, 
for  the  heirs  of  James  B.  Linebaugh,  deceased,  upon  the  appeal  of  the 
former  from  your  decisiou,  dismissiug  his  protest  against  the  hnal  proof 
of  the  latter,  and  holding  for  cancellation  his  timber  culture  entry  for 
the  S.  J  of  the  SW.  J  of  Sec.  1,  T.  10  N.,  R.  34  W.,  M.  D.  M.,  San  Fian- 
Cisco  land  district,  California,  "so  far  as  it  conflicts  with  defendant's 
filing." 

On  the  Ist  of  August,  1874,  James  B.  Linebaugh  filed  his  pre  emp- 
tion  declaratory  statement  for  the  S W.  J  of  the  SW.  J  of  section  1,  and 
the  W.  J  of  the  SE.  i  and  the  SE.  J  of  the  SE.  J  of  Sec.  2,  T.  10  N.,  R. 
34  W.,  at  the  San  Francisco  land  district,  alleging  settlement  on  the 
18th  of  September,  1873.  At  the  time  of  his  settlement  and  filing,  sec- 
tion 1  was  withdrawn  from  settlement  under  the  pre  emption  law,  and 
reserved  for  the  Atlantic  and  Pacific  Railroad  Company,  Linebaugh, 
with  his  family,  continued  to  reside  upon  and  cultivate  the  land  for 
which  he  made  filing,  until  the  19th  of  June,  1876,  when  he  died,  leav- 
ing a  widow  and  three  children. 

In  October  of  that  year,  Sarah  E.  Linebaugh,  his  widow,  sought  to 
make  final  proof  for  the  land,  in  behalf  of  herself  and  children,  as  the 
heirs  of  James  B.  Linebaugh,  but  was  not  allowed  to  do  so  by  the 
local  officers,  for  the  reason  that  the  land  in  section  1  was  not  a  part 
of  the  public  domain  at  the  time  of  settlement  or  at  the  time  final  proof 
was  offered.  At  the  suggestion  of  the  local  officers  the  widow  filed  pre- 
emption declaratory  statement  at  that  time,  for  the  one  hundred  and 
twenty  acres  in  section  2,  covered  by  the  filing  of  her  husband,  which 
was  transmuted  to  homestead  entry  on  the  20th  of  June,  1881,  and  for 
which  she  received  patent  on  the  10th  of  February,  1882. 

The  widow  continued  to  reside  upon  and  cultivate  the  entire  tract  for 
which  her  husband  had  filed,  from  the  time  of  his  death  until  September, 
1879,  when  she  leased  it  for  one  year  to  Thomas  Hensley.  When  that 
lease  expired,  she  leased  the  tract  to  Hobson,  the  plaintiff  in  this  case, 
for  one  year.  In  the  lease  between  these  parties,  the  land  in  section  1 
was  not  described,  being  as  it  is  claimed,  inadvertently  omitted.  Hob- 
son went  into  possession  of  the  whole  tract  and  cultivated  the  one 
hundred  and  sixty  acres,  but  declined  to  pay  rent  for  more  than  one 
hundred  and  twenty  acres,  until  he  was  threatened  with  a  law  suit, 
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when  he  paid  for  forty  aei*es  more,  insisting,  however,  that  it  was  not  for 
the  forty  acres  in  section  1,  but  that  he  made  the  payment  to  avoid  a 
law  snit.  At  the  end  of  his  lease,  he  snrrendered  possession  of  the 
one  hundred  and  twenty  acres,  but  refused  to  give  up  the  forty  acre 
tract  in  section  1. 

Section  1  was  restored  to  the  public  domain  by  order  of  this  Depart- 
ment, on  the  24th  of  May,  1886,  and  on  the  26th  of  that  month  Marga* 
ret  A.  Logan  filed  pre-emption  declaratory  statement  for  the  S.  i  of  the 
SW.  i  of  said  section,  which  included  forty  acres  embraced  in  the  orig- 
inal filing  of  James  B.  Linebangh  and  which  is  the  land  in  controversy 
in  this  suit. 

On  the  10th  of  July,  1886,  Sarah  E.  Holloway,  formerly  Sarah  E.  Line- 
bangh, the  widow  of  James  B.  Linebaugh,  offered  to  give  notice  of  her 
intention  to  make  final  proof  for  the  SW.  ^  of  the  S W.  |  of  section  1, 
but  the  local  officers  refused  to  allow  her  to  give  such  notice,  on  the 
ground  that  the  time  allowed  for  such  proof  had  expired,  and  also  that 
Mrs.  Logan  had  filed  on  the  land,  and  further  that  the  land  in  section 
2,  covered  by  the  filing  of  the  deceased  James  B.  Linebaugh  had  already 
been  patented  to  his  widow. 

Mrs.  Logan  having  relinquished  her  filing  previous  to  October  18, 
1886,  Bobson,  the  plaintiff,  made  timber  culture  entry  on  that  day  for 
the  land  embraced  in  her  filing. 

An  appeal  was  taken  by  Mrs.  Holloway  from  the  decision  of  the  local 
officers  refusing  to  allow  her  to  give  notice  of  her  intention  to  make  final 
proof,  and  on  the  22d  of  December,  1886,  your  office  directed  that  such 
publication  be  made.  At  the  time  set  for  the  presentation  of  such 
final  proof,  Bobson  protested  against  the  acceptance  of  the  same. 
A  hearing  followed,  at  which  both  parties  submitted  evidence,  and  on 
the  2d  of  December,  18iS7,  the  register  and  receiver  rendered  their 
decision,  in  which  they  expressed  the  opinion  that 

the  claimant  is  entitled  to  make  final  proof  and  payment  for  said  land  for  the  ben- 
efit of  the  heirs  of  James  B.  Linebangh,  deceased,  and  we  recommend  that  the  timbir 
cnltnre  filing  of  the  contestant,  Hobson,  be  held  for  cancellation. 

An  appeal  was  taken  from  that  judgment  to  your  office,  where  the 
same  was  affirmed  on  the  lltb  of  Juue,  1890,  and  a  further  appeal 
brings  the  case  to  this  Department  for  consideration. 

The  land  in  controversy  in  this  case  is  the  forty  acres  comprising  the 
south-west  quarter  of  the  southwest  quarter  of  section  one,  in  the 
township  and  range  already  mentioned,  and  the  question  for  me  to  de- 
termine is  as  to  what  interest  Linebaugh  had  in  that  land  at  the  time 
of  his  death,  as  it  is  clear  that  his  heirs  can  take  no  greater  interest 
than  he  then  had. 

Among  the  lands  which  are  not  subject  to  the  rights  of  preemption, 
as  provided  by  section  2258  of  the  Eevised  Statutes,  are  ^' lands  in- 
cluded in  any  resetvation  by  any  treaty,  law,  or  proclamation  of  the 
President,  for  any  purpose.'' 
2575— VOL  13 28 
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At  the  time  Linebaag^h  made  settlement  and  filing  for  the  land  de- 
scribed in  his  pre  emptiou  declaratory  statement,  the  whole  of  section 
1  was  reserved,  and  not  subject  to  the  rights  of  pre-emption,  and  re- 
mained so  np  to  the  time  of  his  death,  and  for  nearly  ten  years  after 
that  event.  It  follows,  therefore,  that  daring  his  life-time  his  settle- 
ment never  attached  to  the  land  in  question,  and  at  his  death  he  had  no 
interest  therein  to  descend  to  his  heirs. 

These  lands  were  withdrawn  from  the  reservation  of  the  Atlantic  and 
Padfic  Railroad  Company,  by  Secretary  Lamar,  by  decision  dated 
March  23, 1886  (4  L.  D.,  458),  and  the  grant  was  forfeited  and  the  lands 
restored  to  the  public  domain  by  act  of  July  6,  1886  (24  Stat,  123). 

The  record  of  the  case  does  not  show  that  the  pre-emption  filing  of 
Liuebaugh  was  ever  formally  canceled  of  record  in  the  local  office,  but 
the  widow  and  children  had  ceased  to  reside  upon  the  land  in  question 
many  years  prior  to  its  withdrawal  from  the  reservation  and  restora- 
tion to  the  public  domain,  hence  no  rights  were  ever  initiated  by  them, 
and  the  land  was  open  for  settlement  and  filing  when  Hobson  made 
timber  culture  entry  for  the  same. 

My  conclusion  therefore  is,  that  as  Linebpugh  had  no  interest  in  the 
land  at  the  time  of  his  death  to  descend  to  his  heirs,  and  as  they  initi- 
ated no  right  therein  prior  to  the  entry  of  Hobson,  that  the  decision 
appealed  from  must  be,  and  hereby  is,  reversed,  the  final  proof  is  re- 
jected, and  Hobson's  timber  culture  entry  will  be  allowed  to  remain 
intact. 


SCHOOL  LAND-SETTLEMENT  CLAIM. 

Eevenatjgh  v.  State  of  Washington. 

A  parohaser,  after  survey,  of  a  prior  settler's  possessory  right  aad  improTements  does 

not  acquire  any  right  as  against  the  school  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  October 

20,  1891. 

On  February  28, 1889,  Isaiah  Revenangh  submitted  final  proof  upon 
the  SW.  i  of  NE.  i,  NW.  i  of  SE.  i  and  the  B.  J  of  SW.  J^  Sec.  IG,  T. 
21  N.,  B.  37  £.,  Spokane  Falls,  Washington. 

The  same  was  rejected  by  the  register, 

for  the  reason  that  the  land  involved  is  part  of  a  school  section,  and  the  records  of 
this  office  show  that,  the  present  entry  man  claimed  the  SE.i  of  SW.^,  Sec.  16,  and 
the  NE.i  NW.i,  8.  i  NW.  i,  SwC.21,  T.21  N.,R.37  E.,  W.M.,  by  virtue  of  D.  S.,998, 
filed  October  17,  1875,  alleging  settlement  thereon  October  1,  1871;  and  that  the 
township  was  surveyed  September  18,  24,  1874,  and  approved  plat,  filed  April  10, 
1875,  showing  that,  at  date  of  survey  and  filing  of  plat,  the  entryman  did  not  claim 
the  NE.  i  SW.  i,  NW.  i  SE.  i  and  SW.  i  NE.  i  of  said  section  16.  His  homestead 
entry  for  the  tracts  last  named  having  been  erroneoosly  allowed  on  December  1, 
1883. 
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From  that  judgment  be  appealed,  and  on  May  28, 1889,  you  affirmed 
the  register's  action,  and  he  farther  prosecutes  his  appeal  to  this  De- 
partment, alleging  the  following  grounds  of  eiror : 

1.  In  finding  that  appellant  had  not  settled  upon  the  land  prior  to 
survey. 

2.  In  holding  that  (in  Washington  Territory)  only  the  settler  who 
settled  ui)on  the  land  prior  to  surrey  is  competent  to  defeat  the  right 
of  the  State  to  the  land. 

The  facts  disclosed  by  the  record  are  as  follows : 

Tlie  approved  plat  of  the  township  was  filed  in  the  local  office  April 
10, 1875. 

In  June,  1875,  one  Henry  White  filed  a  pre-emption  declaratory  state- 
ment for  the  W.  J  of  NB.  J,  the  N  W.  J  of  SB.  J,  and  the  NB.  J  of  S  W.  J 
of  said  Sec  16,  alleging  settlement  thereon  November  9, 1870. 

On  October  17, 1875,  Be  venaugh ,  t he  appellan  t,  filed  a  declaratory  state- 
ment for  the  SB.  J  of  SW.  J  of  said  Sec.  16,  and  one  hundred  and  twenty 
acres  adjoining  in  Sec.  21.  He  appears  to  have  continuously  resided  on 
the  land  in  Sec.  16  since  the  year  1873.  According  to  his  own  sworn 
statement,  he  bought  White's  improvements  in  the  year  1876,  and  went 
into  possession  of  the  land  embraced  in  White's  filing.  Subsequently, 
he  appears  to  have  relinquished  his  filing,  made  on  October  17,  1875, 
and  on  December  1, 1883,  he  made  homestead  entry  of  the  land  first 
above  described,  upon  which  he  offered  final  proof,  as  above  shown. 

It  is  shown  that  he  was  living  on  Sec.  16  at  the  time  the  township 
plat  was  filed  (April  10,  1875),  but  it  is  equally  clear,  from  his  own 
statements,  that  White  was  living  upon  and  claiming  the  land  embraced 
in  his  pre-emption  claim  in  Sec.  16  until  1876 ;  so  that,  when  the  town- 
ship plat  was  filed,  appellant  was  neither  residing  upon  nor  claiming 
any  part  ot  Sec.  16,  except  the  SE.  ^  of  SW.  ^  of  that  section. 

In  the  case  of  Thomas  F.  Talbot  (8  L.  D.,  495),  it  is  said : 

The  pnrchase  of  a  prior  settler's  improyeoients  dees  not  transfer  any  right  which 
the  prior  settler  may  have  had  by  yirtae  of  his  settlement. 

And  the  doctrine  is  well  settled  in  this  Department  that  a  purchaser 
after  survey  of  the  possessory  right  and  improvements  of  one  who  set- 
tled on  school  land  prior  to  survey,  does  not  carry  with  it  any  right  to 
the  land  as  against  the  grant.  John  Johansen,  5  L.  D.,  408.  And  this 
rule  applies  with  equal  force  to  reservations  of  school  land  made  for 
Washington  in  its  territorial  condition.    Thomas  F.  Talbot  supra. 

In  the  case  at  bar,  the  settlement  having  been  made  npon  school 
lands,  after  the  approved  plat  of  the  township  was  filed  in  the  local 
ofQce,  and  claimant  having  thus  been  charged  with  full  iiotice  of  the 
identical  lands  reserved  from  settlement  and  entry,  the  I  epartmont  is 
powerless  to  relieve  him. 

The  decision  appealed  from  is  therefore  affirmed. 
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SECOND  HOMESTEAD  ENTRY— ACT  OF  MABCH  9,  1889. 

AsHWELL  V.  Honey. 

A  second  homesteail  entry  of  the  same  tract  raay  be  made  by  the  entryman,  nnder 
section  2,  act  of  March  2,  1889,  where  he  fails,  through  non-compliance  with  law, 
to  secure  title  nnder  the  first. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

20,  1891. 

Albert  Honey  has  filed  a  motion  for  review  of  departmental  decision 
of  Aagast  4,  ISdl,  13  L.  D.,  121,  holding  for  cancellation  his  homestead 
entry  for  the  SE.  i  of  Sec  26,  T.  3  K,  R.  35  W.,  McCook  laud  district, 
[N'ebraska. 

The  motion  does  not  allege  anyerror  in  said  decision;  but  the  grounds 
upon  which  review  is  asked  are  the  following : 

(L).  The  contestant  having  withdrawn,  the  case  is  between  the  government  and 
the  entryman ;  and  principles  of  equity,  as  well  as  a  technical  construction  o£  law  can 
certainly  be  considered  in  passing  upon  the  rights  of  claimant. 

(2).  With  the  case  are  affidavits  and  sworn  testimony  which,  if  considered,  will 
show  affirmativ»*ly  that  the  claimant  has  made  of  the  tract  a  continuous  and  bona  fide 
home,  having  been  married  soon  after  the  trial  of  the  contest,  built  a  frame  addition 
to  his  house,  made  other  valuable  and  lasting  improvements,  and  made  strict  compli- 
ance with  the  law  in  every  respect,  and  is  living  there  to-day. 

The  fact  of  Ashwell's  withdrawal  of  his  contCMt,  and  waiver  of  all 
rights  in  the  premises,  *^  because  of  the  full  compliance  with  the  law, 
and  the  good  faith  shown  by  the  claimant  Honey  since  the  hearing  in 
said  contest,"  and  the  accompanying  affidavits  showing  that  Honey  had 
resided  upon  and  improved  the  tract  since  the  hearing,  were  set  forth 
and  fully  considered  in  the  decision  appealed  from,  and  it  was  held 
that, 

The  government  is  not  precluded  by  a  contestant's  withdrawal  from  considering 
the  evidence  in  the  case  with  the  view  of  ascertaining  and  adjudicating  the  right  of 
the  entryman  as  between  himself  and  the  government.  .  .  .  If  it  be  a  fact  that 
since  the  hearing,  the  claimant  has  resided  upon  and  improved  the  tract,  this  does 
not  give  the  entryma  n  any  additional  right,  as  his  entry  must  be  weighed  in  the 
balance  of  the  law  as  it  stood  at  the  time  of  the  initiation  of  contest. 

The  third  ground  upon  which  review  is  asked  is  that, 

In  just  such  a  case,  from  the  same  locality  (Agnes  M.  Melville,  decided  by  Hon. 
John  W.  Noble,  Secretary,  December  28, 1889),  the  same  circumstances  exactly  arose, 
and  the  decision  referred  to  moditied  a  former  decision  canceling  the  entry  in  ques- 
tion and  allowed  the  same  to  remain  intact,  giving  the  claimant  an  opportunity  to 
submit  proof  within  the  lifetime  of  the  entry. 

By  a  careful  perusal  of  the  two  decisions,  important  differences  will 
be  found  between  the  two  cases.  In  the  case  of  Honey,  said  depart- 
mental decision  states,  "  It  satisfactorily  appears  that  he  had  been 
dodging  the  service  of  notice  and  concealing  himself  from  the  officers 
until  he  could  go  back  to  his  entry.''  No  such  proceeding  is  shown  on 
the  part  of  Miss  Melville.    In  the  Melville  case  it  was  said  that  the 
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proof  as  to  residence  is  very  meager,  and,  considered  by  itself,  would 
seem  to  indicate  bad  faith  on  the  part  of  the  claimant.  The  finding  in 
the  case  at  bar  is  much  stronger  than  this,  and  unqualified  in  its  ex- 
pressions : 

The  eyidADce  .  .  .  shove  an  entire  lack  of  good  faith  on  the  part  of  tbe  up- 
plicant,  and  fally  snetaius  the  allegations  of  contest. 

One  of  the  allegations  of  the  contest  was, 

That  the  said  Albert  Honey  has  only  visited  the  land,  and  taken  a  bed  with  him,  and 
taken  it  away  with  him  when  he  went  away,  and  never  resided  thereon;  and  his 
home  and  place  of  bnsiness  is  at  Trenton,  Nebraska. 

Nothing  of  this  kind  was  shown  in  the  case  of  Miss  Melville;  and 
while  it  appeared  that  she  was  absent  a  consid  erable  i)ortion  of  the 
time,  teaching  school  and  working  at  different  places,  it  was  not  shown 
that  she  had  a  home  elsewhere  than  on  the  land.  In  short,  while  Miss 
Melville's  good  faith  was  only  questioned,  and  she  was  properly  given 
the  benefit  of  the  doubt,  in  Honey's  case  it  was  clear  and  unquestion- 
able that  he  was  acting  in  bad  faith,  deliberately  evading  the  require- 
ments of  the  law. 

No  reason  appears  for  disturbing  the  departmental  decision  hereto- 
fore rendered,  and  the  motion  is  accordingly  overruled. 

In  view,  however,  of  the  affidavits  on  file  in  the  record  alleging  im- 
provements  made  and  residence  maintained  since  the  hearing,  and  of 
the  fact  that  there  is  now  no  adverse  claimant  to  the  land,  I  see  no 
reason  why  tbe  claimant  may  not  enter  the  tract  under  the  second 
section  of  the  act  of  March  2,  1889  (25  Stat.,  1854;  John  Halblieb.  13  L. 
D.,  217)  provided  he  is  not  now  the  proprietor  of  more  than  one  hun- 
dred and  sixty  acres  of  land  elsewhere  (see  Sec.  2289  B.  S.,  as  amended 
by  the  act  of  March  3, 1891,  26  Stat.,  1098). 


PRACnCB-DISMISSAIi  OF  APPEALp-HELINQXTISHMENT. 

Oabtee  v.  Griffith. 

The  withdrawal  of  a  contestant,  or  the  dismissal  of  his  appeal,  does  not  preclude  the 
goyemment  from  considering  the  evidence  in  the  case  with  a  view  to  ascertain- 
ing whether  the  ectryman  has  complied  with  the  law. 

The  relinquishment  of  a  contested  entry  does  not  ueodssarily  defeat  the  oi>nte4t,  for  if 
the  contestant  can  show  that  the  cancellation  of  the  entry  was  the  result  of  the 
filing  of  his  affidavit  of  contest  he  is  entitled  to  a  preference  right  of  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  October  23, 1891. 

I  have  considered  the  case  of  Johial  Carters.  William  Griffith  involv- 
ing the  validity  of  the  latter's  entry  under  the  timber  culture  law  for 
the  NW.  ij  Sec  25,  T.  4  S.,  R.  26  W.,  Oberlin  land  district,  Kansas. 

December  15, 1883,  William  Price  made  entry  of  said  tract  under  the 
timber-culture  law*    A  contest  was  initiated  against  said  entry  by 


438  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Charles  T.  Stansbary  and  npon  the  evidence  offered  the  local  officers 
dismissed  the  contest. 

The  contestant  appealed  and  the  appeal  was  dismissed  by  yon  on 
October  19, 1889,  on  the  motion  of  the  defendant,  and  the  local  officers 
advised  that  the  case  would  be  considered  on  its  merits,  when  reached 
in  the  regular  order  of  business. 

On  January  23, 1890,  Johial  Garter  filed  an  affidavit  to  contest  the 
same  entry,  and  before  any  action  was  taken  thereon,  Price  relinquished 
his  entry  and  the  same  was  canceled  May  10,  1890.  On  the  same  day 
William  Griffith  was  allowed  to  make  a  timber  culture  entry  of  the 
land. 

On  May  14, 1890,  subsequent  to  the  relinquishment  of  Price  and  the 
entry  of  Griffith,  Carter  filed  an  application  to  enter  the  land  in  ques- 
tion under  the  timber  culture  law,  which  was  rejected  by  the  local  offi- 
cers on  account  of  Griffith's  prior  entry. 

Carter  appealed  and  contended  that  the  local  officers  erred  in  allow- 
the  Griffith  entry  while  his  contest  was  pendinpf ;  furthermore  that  when 
Stansbury's  appeal  was  dismissed  by  you  his  rights  as  a  preferred  con- 
testant  attached. 

You  under  date  of  July  16,  1890,  affirmed  the  decision  below  on  the 
ground  that  in  dismissing  the  appeal  of  Stansbury  the  office  still  re 
served  the  right  to  examine  the  case  on  its  merits;  that  before  such 
action  was  taken.  Price  relinquished  his  entry  and  thus  by  operation 
of  law  Carter's  contest  was  abated. 

The  rights  of  Stansbury,  the  first  contestant,  were  unquestionably 
concluded  when  he  failed  to  appeal  from  your  judgment  in  dismissing 
his  appeal,  and  Price  by  his  relinquishment  has  also  concluded  all  his 
rights  in  the  premises. 

Thus  the  question  is  brought  down  as  to  which  of  the  two,  Griffith  or 
Carter,  has  the  better  right  to  the  land  in  controversy. 

When  Stansbury's  appeal  was  dismissed,  you  advised  the  local  offi- 
cers that  the  contest  against  the  Price  entry,  would  be  decided  on  its 
merits.  This  left  the  case  between  the  original  entryman  and  the  gov- 
ernment. 

In  all  cases  of  this  kind  this  Department  holds  that  the  government 
is  a  party  in  interest,  and  the  withdrawal  of  a  contestant  or  the  dismis- 
sal of  an  appeal  does  not  preclude  the  government  from  considering  the 
evidence  in  any  case  with  a  view  of  ascertaining  whether  the  pait.v  has 
complied  with  the  law.  Taylor  v.  Huffman  (5  L.  D.,  40) ;  Overton  v. 
Hoskins  (7  L.  D.,  394) ;  Cappelli  v.  Walsh  (12  L.  D.,  334).  Therefore 
the  dismissing  of  tbe  appeal  of  Stansbury,  which,  in  effect,  sustained 
the  defendant,  did  not  preclude  the  government  from  making  use  of 
the  evidence  furnished  by  him  against  the  entry. 

However,  as  Carter's  affidavit  of  contest  was  accepted  during  the 
pendency  of  the  prior  suit,  it  was  subject  to  the  final  disposition  thereof. 
Joseph  A.  Bnllen  (8  L.  D.,  301);  George  F.  Stearns  (8  L.  D.,  573); 
Couly  V.  Price  (9  L.  D.,  490), 
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It  appears,  however,  that  before  the  goTerament  had  taken  any 
action  on  the  merits  of  the  ca^e,  the  entryman  Price  relinqaished  his 
entry  and  Griffith,  under  the  act  of  May  14, 1880,  was  allowed  to  enter 
the  land. 

Carter  contends  that  the  local  officers  exceeded  their  anthority  in 
allowing  Griffith  to  enter  the  land  while  his  affidavit  of  contest  was 
pending.  This,  however,  does  not  affect  the  case,  as  Griffith's  entry  is 
snbject  to  any  superior  right  Garter  may  have  possessed  by  virtue  of 
his  application  to  contest. 

In  your  decision  of  July  10, 1890,  above  referred  to,  it  was  held  that 
"the  cancellation  of  Price's  entry  left  nothing  for  Carter  to  contest  and 
by  operation  of  law,  his  case  was  abated."  This  is  clearly  in  error. 
The  relinquishmentof  a  contested  entry  does  not  necessarily  defeat  the 
contest,  but  on  the  contrary,  if  the  contestant  can  show  that  the  can- 
cellation of  the  entry  was  the  result  of  the  filing  of  his  affidavit  of  con- 
test, then  the  contestant  would  be  entitled  to  a  preferehce  right. 
Sorenson  v.  Becker  (8  L.  D.,  367)  j  Dayton  v.  Hause  et  al.  (9  L.  D., 
193) ;  Coraar  v.  Wendling  (12  L.  D.,  25). 

The  law  favors  contests  and  rewards  the  contestant.  Webb  v* 
Loughrey  (9  L.  D.,  440.) 

Carter  has  never  had  his  day  in  court;  he  was  prevented  from  pre* 
senting  testimony  in  support  of  his  charges  pending  the  government 
consideration  of  the  former  contest,  and  when  the  entry  was  relin- 
quished, your  office  decided  that  his  case  was  abated. 

After  a  careful  review  of  the  record,  and  in  view  of  the  fact  that 
Garter  substantially  claims  that  the  relinquishment  of  Price  was  the 
result  of  the  initiation  of  his  contest,  I  deem  it  but  just  that  he  be 
allowed  to  present  proof  in  support  of  his  claim,  therefore  you  will 
direct  that  a  hearing  be  had  in  the  case  with  due  notice  to  ail  parties 
in  interest. 

Your  office  decision  is,  therefore,  modified  accordingly. 


HOMESTEAD  ENTRY-COMMtTTATION. 

FBANE  J.   LiPINSKI. 

The  commutation  of  a  homestead  entry  is  an  entry  nnder  the  homestead  law,  and  not 
a  pre-emption  entry,  and  consequently  a  bar  to  the  further  exercise  of  the  home- 
stead right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  23, 1891. 

Frank  J.  Lipinski  has  appealed  from  your  decision  of  May  5, 1890, 
rejecting  his  application,  made  February  2  7,  1890,  to  enter  under  the 
homestead  law  the  SW.  J  of  the  SW.  J  and  lots  2  3,  and  4,  of  Sec.  5, 
and  lots  2  and  3  of  Sec.  8,  T.  122,  R.  55,  South  Dakota. 
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It  appears  from  the  record  that  he  had,  on  July  19, 1880,  made  home- 
stead entry  of  oue  hundred  and  sixty  acres,  for  which  he  received  patent 
on  June  30,  1884. 

In  his  appeal  he  contends  that — 

Having  made  a  homestead  entry,  and  oommated  the  same  by  pacing  $1.25  per  acre 
for  ity  he  had  virtaally  pre-empted  the  same;  and  having  paid  the  government  price 
therefor,  he  had  not  derived  any  benefit  from  the  homestead  law. 

This  contention  can  not  be  sustained.  The  uniform  practice  of  the 
land  department  in  all  its  branches  has  been  to  treat  a  commuted  home- 
stead entry  as  an  entry  under  the  homestead  law,  and  not  under  the 
pre-emption  law.  See  James  Brittin  (4  L.  D.,  441);  Nathan  T.  Jennings 
(8  L.  D.,  53).  The  appellant  in  this  case,  having  ^<  heretofore  perfected 
title^  to  one  hundred  and  sixty  acres  of  laud  ^^of  which  he  had  made 
entry  under  the  homestead  law  ^  (25  Stat.,  854),  is  held  to  have  ex- 
hausted his  homestead  right,  and  can  not  be  allowed  to  make  another 
homestead  entry. 

Your  decision  is  affirmed. 


RAIIiROAD  GRANTS-CONFIilCTING  CliAIMS-INDEMNITT. 

St.  Paul,  Minneapolis  and  Manitoba  By.  Co.  v.  Hastings  and 

DAKOTA  Ry.  Co. 

The  St.  Paul,  Minneapolis  and  Manitoba  By.  Co.  is  estopped  from  asserting  a-ty  claim 
under  the  map  of  definite  location  filed  Decembers,  1657,  for  lands  west  of  range 
38  west,  as  such  portion  of  said  location  was  rejected  by  the  Department,  and 
the  company  acqaiescing  in  snoh  action,  sabMqaently  filed  other  maps  which 
were  dnly  accepted  and  recognized  in  the  adjustment  of  the  grant,  and  under 
which  additional  lands  were  secured. 

The  lands  embraced  herein,  falling  within  the  granted  limits  of  the  Hastings  and 
Dakota  road,  and  within  the  indemnity  limits  of  the  Manitoba  company,  were 
free  from  the  claim  of  the  latter  company  at  the  date  when  the  former  filed  its 
map  of  definite  location,  and  therefore  innred  to  that  company  under  its  grant. 

Under  departmental  regnlat  ions  indemnity  selections  can  not  be  recognized  in  the 
absence  of  due  specification  of  the  losses  on  which  such  selections  are  based. 

A  specification  of  losses  on  the  line  of  the  St.  Vincent  extension  can  not  be  accepted 
as  the  basis  for  selections  on  the  main  line  of  the  St.  Paul,  Minneapolis  and  Mani- 
toba Company. 

As  the  indemnity  withdrawals  for  these  companies  have  been  revoked,  and  no  valid 
selections  for  the  lauds  herein  are  pending,  said  lauds  are  accordingly  held  sub- 
ject to  entry  by  the  first  legal  applicant,  or  to  selection  by  the  company  first 
presenting  due  application  therefor. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

23,  1891. 

This  case  involves  abont  67,000  acres  of  land  within  the  conflicting 
limits  of  the  grants  made  by  the  acts  of  March  3, 1857  (11  Stat.  195)^ 
and  March  3,  1865  (13  Stat.,  526),  for  the  St.  Panl,  Mioneapoiip  and 
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Manitoba  Bail  way  Company,  and  Jaly  4, 1866  (14  Stat.,  87),  for  the 
Hastings  and  Dakota  Railway  Company.  These  lands  are  witbin  the 
Marshall  land  district,  Minnesota.  They  are  all  within  the  '^  indemnity  ^ 
limits  of  the  grant  for  the  Manitoba  Railway  Company,  the  withdrawal 
for  which  was  made  August  14, 1868,  but  lie  partly  within  both  the 
^<  granted  "  and  ''indemnity  "  limits  of  the  grant  for  the  Hastings  and 
Dakota  Railway  Company. 

The  right  of  the  latter  company,  to  lands  within  its  granted  limits, 
is  held  to  have  attached  June  26, 1867,  and  the  order  of  withdrawal 
including  the  indemnity  lands  was  made  April  22, 1868. 

For  convenience  in  disposing  of  this  matter,  I  have  divided  the  lands 
into  two  classes : 

^^A."  Those  within  the  <' granted"  limits  of  the  Hastings  and  Dakota 
Railway  Company's  grant,  and  also  within  the  ^Mndemnity"  limits  of 
the  Manitoba  company's  grant. 

"B."  Those  within  the  "indemnity"  limits  of  the  grants  for  both 
roads. 

On  February  19, 1880,  the  Manitoba  company  applied  to  select  all 
of  these  lands,  which  application  was  forwarded  to  your  office  for  in- 
structions, (I)  as  to  whether  the  company  was  required  to  designate  the 
lands  in  place  in  lien  of  which  the  selections  were  claimed,  and  (2)  as 
to  whether  the  lists  were  regular  in  form. 

It  does  not  appear  that  any  action  was  ever  taken  upon  this  list  by 
your  office,  and,  on  May  26, 1883,  the  Hastings  and  Dakota  Railway 
Company  made  application  for  the  same  lands  divided  into  two  lists, 
separating  the  granted  and  indemnity  lands. 

These  applications  were  rejected  by  the  local  officers,  for  the  reasons : 

(1)  That  there  is  nothing  to  show  that  the  Hastings  and  Dakota  Rail- 
way Company  is  entitled  to  the  lands,  and 

(2)  That  the  lands  are  within  the  limits  of  the  grant  to  the  St.  Paul, 
Minneapolis  and  Manitoba  Railway  Company,  and  withdrawn  for  the 
benefit  of  that  company. 

From  such  rejection  the  company  appealed. 

On  October  16, 1883,  the  Manitoba  company  again  applied  for  these 
lands,  and  the  local  officers  approved  their  selections,  which  are  now 
of  record. 

In  the  adjustment  of  these  grants  it  became  necessary  to  determine 
the  respective  rights  of  the  companies,  within  such  conflicting  limits, 
under  their  claims  made  for  the  lands  herein  involved,  and,  by  your 
office  decision  of  September  11, 1889,  the  lands  embraced  in  class  ^^A" 
were  awarded  to  the  Hastings  and  Dakota  Railway  Company,  and 
those  embraced  in  class  <<  B  "  were  awarded  to  the  Manitoba  Company. 
Both  companies  appeal  from  said  decision,  in  so  far  as  award  is  made 
to  the  other  company. 
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Glass  A. 

The  claim  of  the  Manitoba  company  to  the  lands  in  class  ^^A"  is 
based  upon  the  following  grounds: 

1.  That  the  line  of  its  road  was  definitely  fixed  December  5, 1857. 

2.  That,  as  the  line  of  its  road  was  definitely  fixed  and  the  map 
thereof  was  on  file  in  the  office  of  the  Secretary  of  the  Interior,  at  the 
time  of  the  passage  of  the  act  of  March  3,  1865,  all  the  odd  sections 
within  twenty  miles  of  such  line  were  immediately  withdrawn,  and  ap- 
propriated for  its  benefit  by  force  of  said  act. 

3.  That  this  withdrawal  or  reservation  reserved  and  excepted  the  lands 
from  the  operation  of  the  grant  to  the  Hastings  and  Dakota  Company. 

To  a  proper  understanding  of  the  first  claim,  upon  which  the  others 
are  based,  a  brief  recitation  of  the  facts  relative  to  such  claimed  loca- 
tion is  necessary. 

By  the  act  of  March  3,  1857  (supra)^  Congress  made  a  grant  to  the 
State  of  Minnesota,  among  others,  to  aid  in  the  construction  of  a  rail- 
road ^'  from  Stillwater,  by  way  of  Saint  Paul  and  Saint  Anthony,  to  a 
point  between  the  foot  of  Big  Stone  Lake  and  the  mouth  of  Sioux  Wood 
River.'' 

On  December  5, 1857,  the  Minnesota  and  Pacific  Railroad  Company 
predecessor  in  interest  of  the  Manitoba  company)  filed  in  your  office  a 
map  showing  the  line  of  its  road  as  definitely  fixed  from  Stillwater  by 
way  of  St.  PauJ  and  St.  Anthony,  to  Breckenridge,  on  the  Sioux  Wood 
River.  This  latter  point  was  the  western  terminus  of  the  road  as  estab- 
lished by  the  legislature  of  Minnesota,  in  conferring  the  grant  upon  the 
company. 

At  the  time  of  the  filing  of  this  map,  the  western  limit  of  the  public 
surveys  in  Minnesota  was  range  38  W.,  and  to  this  point  the  location 
was  accepted,  but  this  Department  declined  to  accept  the  location  west 
of  said  range  38  W.,  for  the  reason  that  the  lands  traversed  by  the  line 
were  unsurveyed. 

Objection  was  also  made  upon  the  ground  that  the  line  showed  too 
great  a  deviation  from  a  direct  line  between  the  termini,  but  upon  the 
representations  of  the  company  as  to  the  chancter  of  the  country,  this 
objection  was  withdrawn,  and  the  refusal  based  upon  first  ground  men- 
tioned, viz,  that  the  line  traversed  unsurveyed  lands. 

All  the  lands  in  this  controversy  lie  west  of  range  38  W. 

After  the  passage  of  the  act  of  March  3,  1865  (supra),  enlarging  the 
grant  made  by  the  act  of  1857,  the  company  sought  to  secure  the  with- 
drawal of  the  lands,  pursuant  to  the  provisions  of  said  act,  and  by  your 
office  letter  of  June  10,  1865,  the  withdrawal  was  ordered,  to  the  extent 
of  twenty  miles  on  the  east  side  of  the  location  of  December  1857,  as  fkr 
west  Its  the  west  line  of  range  38  W. 

This  was  the  condition  of  affairs  at  the  date  of  the  grant  for  the  Hast- 
ings and  Dakota  Railway  Company,  as  well  as  the  date  of  the  acceptance 
of  its  map  of  definite  location. 
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The  public  surveys  having  progressed  to  the  west  line  of  range  41  W., 
the  Manitoba  company,  in  its  communication  of  April  16, 1868,  called 
the  attention  of  your  office  to  such  surveys  and  to  the  fact  that  the  line 
of  road  as  located  was  shown  upon  the  official  plats  of  surveys,  and  re* 
quested  that  proper  steps  be  taken  to  enable  the  company  to  have  its 
grant  adjusted.  Upon  this  request  your  office  advised  the  company 
that,  if  it  would  accept  the  line  laid  down  upon  the  plats  of  survey,  as 
its  line  of  definite  location,  an  immediate  withdrawal,  to  the  extent  of 
the  public  surveys,  would  be  ordered. 

Thereupon,  to  wit:  August  5, 1868,  the  company  filed  a  map  show- 
ing, in  connection  with  the  public  surveys,  the  line  of  its  road  from  range 
38  W.,  to  the  west  line  of  range  41  W.,  and  on  May  10, 1869,  another 
map  was  filed,  showing  the  line  from  the  last  mentioned  point  to  Breck- 
enridge,  to  which  point  the  surveys  had  l)een  extended  in  the  meantime. 
These  maps  were  accepted,  and  withdrawals  duly  made  of  the  lands 
within  the  limits  adjusted  to  the  line  shown  thereon,  the  withdrawal 
embracing  the  lands  in  question  having  been  ordered  August  14,  1868, 
as  before  stated.  The  location  shown  upon  these  maps  is  practically 
the  same  as  that  shown  upon  the  map  filed  in  December  1857,  except 
that  (he  western  terminus  of  the  road  is  extended  six  miles  north  of 
that  shown  upon  the  inap  filt'd  in  1857. 

It  is  the  present  contention  of  the  company  that  acceptance  on  the 
part  of  this  Department  of  the  map  of  definite  location  is  unnecessary^ 
and  that,  as  in  the  present  case,  the  company's  rights  attached  as  ot 
the  date  of  December  5, 1857. 

The  seventh  section  of  the  act  of  March  3, 1865  {supra),  provides : 

That  as  soon  as  the  governor  of  said  State  of  MtuDesota  shall  file  or  canse  to  be 
filed  with  the  Secretary  of  the  Interior  maps  designating  the  routes  of  said  roads  and 
branches,  then  it  shall  be  the  dnty  of  said  Secretary  of  the  Interior  to  withdraw 
from  market  the  lands  embraced  within  the  provisions  of  this  act. 

Having  located  its  entire  line  prior  to  the  passage  of  said  act,  it  is 
urged  that,  in  effect,  the  statute  withdrew  or  reserved  the  lands  for 
twenty  miles  in  width  on  each  side  of  said  location,  which  reservation 
served  to  defeat  the  grant  for  the  Hastings  and  Dakota  Company. 

FINALITY  OP  THE  LOCATION  OP  DEOEMBEB  1857. 

That  this  Department  has  jurisdiction  to  supervise  the  location  of 
land  grant  railroads  has  been  unquestioned  since  the  earliest  land 
grant,  and  the  necessity  for  such  supervision  is  apparent,  in  order  to 
protect  the  interests  of  the  government. 

As  against  and  in  answer  to  the  present  contention  of  the  company, 
I  quote  from  its  brief  in  the  case  of  said  company  against  Bansom 
Phelps  (pages  21  to  24) : 

It  is  claimed  by  the  defendant  that  the  westerly  terminus  of  the  definite  location 
of  the  line  of  road  in  question  is  not  at  Breckenridge,  but  is  at  a  point  some  six  miles 
further  south ;  and  that,  therefore,  even  if  our  construction  of  the  grant  be  correct, 
the  lands  in  question  do  not  fall  within  it.     ... 
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The  orlgioalniapof  definite  location  filed  in  1857  was  not  accepted  bj  the  Secretary 
of  the  Interior  BO  far  as  the  public  lands  had  not  been  surveyed;  on1.v  about  one- 
half  of  the  line  was  accepted  by  him  as  having  been  definitely  located.  This  map, 
therefore,  settled  nothing  as  to  the  westerly  teruiinns  of  the  line,  bnt  subsequently, 
after  the  public  surveys  had  extended  throughout  the  country  penetrated  by  the 
line,  another  map  was  filed  showing  the  definite  location  of  the  entire  line  to  Breck- 
enridge,  and  its  connection  with  or  relation  to  the  lines  of  the  public  surveys,  and 
that  map  was  received  and  accepted  by  the  Secretary  as  the  line  of  definite  location 
of  the  road,  and  is  the  only  map  ever  ao  accepted  of  the  westerly  portion  of  the  line,  O. 
Bee,  70.     See,  also,  maps  on  file. 

As  to  the  effect  of  such  filing  and  acceptance  it  is  sufficient  to  cite  the  case  of  Van 
Wyck  V.  Enevals,  106  U.  S.,  360,  366,  where  it  is  said : 

''The  route  must  be  considered  as  definitely  fixed  when  it  has  ceased  to  be  the 
subject  of  change  at  the  volition  of  the  company.  Until  the  map  is  filed  with  the 
Secretary  of  the  Interior,  the  company  is  at  liberty  to  adopt  such  a  route  as  it  may 
deem  best  after  an  examination  of  the  ground  has  disclosed  the  feasibility  and  ad- 
vantages of  difierent  lines.  But  when  a  route  is  adopted  by  the  company  and  a  map 
designating  it  is  filed  with  the  Secretary  of  the  Interior  and  accepted  by  that  officer, 
the  route  is  established." 

The  first  map  filed  does  not  show  the  town  or  village  of  Breckenridge  at  all.  See 
the  map  on  file. 

This  action  of  the  Secretary  was  not  only  in  accordance  with  the  uniform  practice 
of  the  department  In  like  cases,  but  so  obviouhly  legal  and  proper  that  we  refer  to 
only  one  decibion  to  the  point,  and  quote  from  that  but  a  single  passage.  The  case 
referred  to  arose  under  the  grant  to  the  state  of  Wisconsin  in  aid  of  the  St.  Paul  and 
Fond  du  Lac  Railroad,  wherein  the  commissioner  had  accepted  a  map  of  the  line  ex- 
tending through  both  surveyed  and  unsurveyed  lands,  and  the  Secretary  in  his  de- 
cision, addressed  to  the  commissioners,  says  of  his  action : 

''  When  yon  accepted  the  map,  December  3, 1857,  the  townships  through  which  the 
proposed  road  is  to  pass  had  been  surveyed  only  as  far  north  as  the  north  line  of 
township  thirty.  Your  acceptance  can  be  regarded  as  the  date  of  the  vestiture  of 
the  title  to  the  odd-numbered  sections  thereby  determined  to  lie  within  the  granting 
limits  of  the  line  of  location  from  near  the  west  end  of  Lake  Shawano  in  section  99  of 
township  27,  range  16,  to  the  north  line  of  township  30  north  of  range  15  east ;  but 
the  acceptance  must  be  regarded  as  merely  preliminary  for  that  part  of  the  proposed 
line  of  road  which  extended  through  lands  unsurveyed,  and  townships  not  subdi- 
vided. The  marking  on  a  general  map  of  the  region  of  country,  the  line  of  a  pre- 
liminary survey  of  route  through  an  unsurveyed  region,  can  show  only  the  relation 
of  the  proposed  route  to  great  natural  objects,  which  may  or  may  not  be  properly 
laid  down  on  the  map.    Nothing  is  there  by  '  definitely  fixed.' " 

•  •••••• 

It  will  be  necessary  for  the  state,  after  the  public  surveys  are  made,  to  cause  to  be 

prepared  and  filed  in  your  office, maps  showing  the  connection  of  that 

part  of  their  route  with  the  lines  of  the  public  surveys,  which,  when  accepted  by 
you  as  correct,  may  be  regarded  as  determining  and  definitely  fixing  that  part  of  the 
route,  and  the  limits  thereto  conjoined  within  which  lands  are  granted  in  place,  and 
reserved  to  the  United  States  to  be  sold  at  the  enhanced  price.  1  Lester's  Land  Laws, 
pp.  537-8. 

Upon  the  law  as  it  is  thus  settled,  there  would  seem  to  be  no  doubt  that  the  line 
was  definitely  located  to  terminate  at  Breckenridge,  and  that  the  lands  in  question 
are,  therefore,  within  the  primary  limits  of  the  grant. 

It  will  be  noticed  that  in  the  Phelps  case  the  land  involved  fell 
north  of  the  terminus  as  established  by  the  location  of  1857,  which  lo- 
cation was  repadiated  by  the  company  west  of  range  38  W.,  and  the 
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Bubseqaent  location  relied  on,  to  support  the  company's  claim  to  tbe 
same. 

The  supreme  court  (137  U.  S.,  528),  after  reciting  the  facts  relative  to 
the  several  locations,  held  the  company's  title  to  the  land  to  be  com- 
plete, thus  recognizing  the  location  of  18G9,  as  the  definite  location. 
Under  this  decision  the  Manitoba  company  is  held  to  be  invested  with* 
title  to  a  large  body  of  lands  (to  which  it  had  theretofore  been  held  by 
this  Department  that  said  company  had  no  title),  the  greater  part  of 
which  has  been  disposed  of  by  the  United  States  as  public  lands.  The 
United  States  was  privy  to  both  parties  to  the  suit,  and  as  such  is  bound 
by  the  judgment. 

The  company  put  the  question  of  the  finality  of  the  first  location  in 
question,  and  by  relying  upon  the  action  of  this  Department  secured  a 
judgment  in  its  favor,  as  before  set  forth,  and  is  therefore  now  estopped 
fix>m  questioning  the  correctness  of  such  action. 

This  question,  as  to  the  right  of  the  company  under  the  location  of 
1857  west  of  range  3S  W.,  has  before  been  decided  by  this  Department 
Mattson  v»  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company,  5  L. 
D.,  356),  and  in  that  case  it  was  held,  referring  to  the  rejection  of  said 
location  as  traversing  unsurveyed  lands, 

this  being  the  ruling  of  the  Department  when  said  map  was  filed,  and  the  company 
having  acted  upon  that  ruling  and  afterwards  filed  another  map  of  definite  location, 
should  now  be  held  to  abide  by  its  own  action. 

In  conclusion,  I  might  state  that  the  grant  for  the  company  has  been 
practically  adjusted,  recognizing  the  rights  of  the  company  as  attach* 
ing  as  of  the  dates  of  the  locations  as  accepted,  without  regard  to  the 
rejected  location  of  1857.  I  must,  therefore,  adhere  to  the  former  rul- 
ings of  this  Department,  refusing  to  recognize  any  rights  in  the  com- 
pany under  the  location  of  1857,  west  of  range  38  W.,  and  for  the  rea- 
sons before  stated,  I  am  of  the  opinion  that  the  company  is  estopped 
from  claiming  any  right  under  such  location. 

It  is  therefore  unnecessary  to  consider  the  second  and  third  grounds 
on  which  the  Manitoba  company's  claim  to  lands  in  class  '' A  "  is  based, 
and  I  affirm  your  decision  holding  that  they  were  free  from  claim  at  the 
date  of  the  definite  location  of  the  Hastings  and  Dakota  Railway  Com* 
pany,  and  therefore  inured  to  that  company  under  its  grant. 

Glass  B. 

As  to  this  class  of  lands — viz :  Those  within  the  indemnity  limits 
common  to  both  grants— your  office  opinion  holds, 

I  am  of  the  opinion  that  either  company  is  entitled  to  the  right  of  selection,  and 
that  priority  of  right  to  the  land  is  secured  by  that  company  which  first  presents  its 
application  to  select  the  same,  without  regard  to  the  dates  of  the  grants,  definite  lo- 
cation of  the  lines,  or  withdrawal  of  lands, 

and  the  following  cases  are  relied  upon  in  support  thereof.  Ryan  v. 
Railroad,  99  U.  S.,  386;  Kansas  Pacific  R.  R.  Go.  t?.  Atchison,  Topeka 
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and  SaDtaFe  B.  B.  Co.,  112  U.  S.,  414;  St.  Paul  and  Sioux  Cily  Ry. 
Co.  V.  Winona  and  St.  Peters  Ry.  Co.,  112  U.  S.,  720;  Winona  and  St. 
Peters  Ry.  Co.  r.  Barney,  113  U.  S.,  618;  Barney  v.  Winona  and  St. 
Peters  R.  E.  Co.,  117  U.  S.,  228. 

Yon  therefore  award  these  lands  to  the  Manitoba  conii)any  nnder  its 
-selection  of  February  19,  1880,  and  sustain  the  rejection  of  the  selection 
by  the  Hastings  and  Dakota  company. 

In  the  acts  making  the  grants  claimed  by  both  of  these  companies 
provision  is  made  for  the  withdrawal  of  the  lands  as  soon  as  maps  shall 
be  filed  designating  the  routes  of  the  roads. 

The  fifth  section  of  the  act  of  July  4, 1866,  provides :' 

That  as  boou  as  the  goyernor  of  said  State  shall  file  or  caase  to  be  filed  with  the 
.Secretary  of  the  Interior  maps  designating  the  routes  of  said  roads,  then  it  shall  be 
the  dnty  of  the  Secretary  of  the  Interior  to  withdraw  from  market  the  lands  embraced 
within  the  provisions  of  this  act. 

The  withdrawal  directed  by  said  section  has  been  held  to  include  both 
granted  and  indemnity  limits.  H.  B.  Ex.  Doc,  246, 1st  Sess.,  50th  Con- 
gress. 

It  will  be  remembered  that  the  definite  location  and  withdrawal  on 
account  of  the  grant  for  the  Hastings  and  Dakota  Bailway  company, 
west  of  range  38  W.,  was  prior  to  the  withdrawal  for  the  Manitoba  com- 
pany, hence,  under  the  contention  by  the  Manitoba  company  in  support 
of  its  claim  to  the  lands  in  class  ^^A,"  it  would  be  held  that  at  the  date 
of  the  Manitoba  company's  selection  in  1880,  the  lands  were  not  subject 
thereto,  ha^^ing  been  reserved  under  the  withdrawal  for  the  Hastings 
and  Dakota  company. 

With  my  views  as  to  the  validity  of  the  selections  heretofore  made, 
and  in  view  of  the  forfeiture  act  of  September  29,  1890  (26  Stat.,  496), 
the  fourth  section  of  which  repeals  the  section  referred  to  in  the  acts 
making  the  grants  for  these  companieSj  in  so  far  as  said  sections  require 
the  Secretary  of  the  Interior  to  reserve  lauds  within  the  indemnity 
limits  of  such  grants,  I  deem  it  unnecessary  to  pass  upon  the  question 
as  to  the  effect  of  such  withdrawal,  while  in  existence,  upon  the  re- 
spective right  of  the  parties  to  make  indemnity  selection  of  the  lands 
within  their  common  limits. 

In  the  circular  of  November  7, 1879,  to  registers  and  receivers,  rela- 
tive to  the  adjustment  of  land  grants,  nnder  the  heading  <<  indemnity 
selections  for  railroads,"  is  the  following : 

In  the  adjustment  of  all  grants  it  consequently  becomes  necessary  to  know  for 
what  lauds  lost  in  place  the  indemnity  selections  are  made,  and  with  the  view  to  that 
end  you  will  require  the  companies  to  designate  the  specific  tracts  for  which  the 
lands  selected  are  claimed. 

These  instructions  have  never  been  revoked,  and  were  consequently 
in  force  at  the  dates  of  the  several  selections  made  by  these  companies. 

The  selection  of  February  19, 1880,  by  the  Manitoba  company,  was 
not  accompanied  by  a  designation  of  losses,  and  for  this  reason  should 
have  been  rejected. 
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The  Belection  of  May  26,  1883,  bj  the  Hastings  and  Dakota  Railway 
GompaDy,  was  also  anaccompauied  by  a  desiguation  of  losses,  and  shoald 
have  been  rejected  for  this  reason. 

The  selections  of  October  16, 1883,  by  the  Manitoba  company,  were 
accompanied  by  a  designation  of  losses,  and  were  approved  by  the  local 
officers  and  permitted  to  go  of  record.  The  losses  specified  at  the  date 
of  selection  are  along  the  main  line,  bat  since  the  matter  now  under 
consideration  has  been  pending  before  this  Department,  the  company 
has  filed  a  new  list  of  losses  as  a  basis  for  the  selections  heretofore 
made. 

In  support  of  the  change  it  is  stated, 

afi  the  adJuBtment  of  the  grant  will  probably  show  that  the  losses  originally  designated 
have  been  sattsfiedi  it  becomes  necessary,  nnder  the  regulations  of  the  Department, 
for  the  railway  company  to  redesignate  the  losses  in  place. 

From  this  it  is  presumed  that  the  company  concedes  that  the  certifica- 
tions heretofore  made  along  the  ''  main  line"  fully  satisfy  all  losses  along 
such  line,  and  as  a  consequence  there  was  no  sufficient  basis  assigned 
in  the  selections  of  October  16, 1883. 

The  lands  now  specified  as  lost  are,  however,  along  a  different  line 
from  that  along  which  the  indemnity  selections  lie — to  wit:  the  line  to 
St.  Vincent,  known  as  the  St.  Vincent  Extension. 

The  grant  for  the  St.  Vincent  Extension  was  made  by  the  act  of  March 
3,  1871  (16  Stats.,  588),  and  in  considering  the  question  as  to  the  plan 
to  be  followed  in  the  adjustment  of  the  grants  for  the  Manitoba  Com- 
pany, it  was  held  by  this  Department,  June  10, 1891  (13  L.  D.,  349),  and 
again  upon  review,  October  1, 1891  (13  L.  D.,  353),  that  the  grant  for 
the  St.  Vincent  Extension  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Railway  is  a  new  grant,  made  by  act  of  Congress,  subsequent  in  date  to 
those  by  which  the  original  grant  was  made  for  the  ''  main  line,"  audit 
therefore  follows  that  the  grant  for  said  extension  should  not  be  adjusted 
in  connection  with  the  other  grants  as  an  entirety.  The  earlier  grants 
must  be  adjusted  separately  from  the  later,  which  will  preclude  the' 
right  of  indemnity  selection  by  the  older  grants  along  the  line  of  the 
younger,  and  vice  versa. 

Under  these  decisions,  the  designations  upon  which  the  selection  of 
October  16, 1883,  are  now  based  can  not  be  recognized,  and  in  reject- 
ing the  designations  the  selections,  being  unsupported,  must  be  can- 
celed. 

The  orders  of  withdrawal  of  indemnity  lands  for  these  companies  hav- 
ing been  revoked  (12  L.  D.,  541),  and  there  being  no  valid  selection  of 
the  lands  by  either  company,  you  will  hold  the  same  subject  to  entry 
by  the  first  legal  applicant,  or  to  selection  by  the  company  first  present- 
ing application  therefor,  in  the  manner  prescribed  by  the  regulations 
governing  such  selections. 
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PRIVATE  CLAIM-SECTION  7,  ACT  OF  JULY  88,  I860. 
THROCKMORION  V.   WORMOUTH. 

The  right  of  purchase  under  section  7,  act  of  July  23,  1866,  extends  only  to  a  pnr- 
chaser  who  buys  relying  in  good  faith  upon  the  boundaries  of  the  private  claim 
as  generally  accepted,  and  which  afterwards  are  found  to  be  incorrect,  and  affurds 
no  protection  to  one  who  buys  knowing,  or,  with  good  reason  to  believe,  that  the 
land  so  purchased  is  not  included  within  the  grant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the   General  Land 

Office,  October  24, 1891. 

I  have  examiDed  the  record  in  the  contest  of  S.  B.  Throckmorton 
against  Ebenezer  Wormouth,  involving  the  right  to  lot  3,  Sec.  28,  and 
lots  2  and  3,  and  the  SE.  i  of  the  NE.  |,  Sec.  29,  T.  1  N.,  B.  6  W.,  San 
Francisco,  California. 

The  land  is  claimed  by  Wormouth  under  his  homestead  entry,  made 
May  20, 1881. 

Throckmorton's  claim  is  based  on  a  parcbase  from  the  heirs  and 
assigns  of  Juan  Bead,  the  grantee  under  a  Mexican  grant,  known  aa 
the  Bancbo  Gorte  de  Madera  del  Presidio,  which  was  confirmed  by 
the  board  of  United  States  land  Commissioners,  June  13,  1854. 

The  description  in  said  confirmation  was  by  metes  and  bounds,  as 
follows : 

The  land  of  which  confirmation  is  hereby  made  is  the  same  on  which  said  Juan 
Read  resided  in  his  lifetime ;  is  known  by  the  name  of  Corte  de  Madera  del  Presidio, 
is  situated  in  Marin  county  and  bounded  as  follows,  to  wit:  Commencinf;  from  the 
solar  which  faces  west,  at  a  point  at  the  slope  and  foot  of  the  hills  which  lie  in  that 
direction  and  on  the  edge  of  the  forest  of  redwoods,  called  Corte  de  Madera  del  Pre- 
sidio, and  running  from  thence  in  a  northwardly  direction  four  thousand,  five  hundred 
yaras  to  an  arroyo  called  Holom,  where  is  another  forest  of  redwoods,  called  Corte 
de  Madera  de  San  Pablo ;  thence  by  the  waters  of  said  arroyo  and  the  Bay  of  San 
Francisco  ten  thousand  varas  to  the  Point  Tabnron,  said  point  serving  hs  a  mark 
and  limit ;  thence  running  along  the  borders  of  said  bay  and  continuing  in  a  west- 
wardly  direction  along  the  shore  of  the  bay  formed  by  Point  Caballos  and  Point  Ta- 
buron,  four  thousand,  seven  hundred  varas  to  the  north  of  the  cafiada  and  the  point 
of  the  ''  Sausal,"  which  is  near  the  Estero  lying  east  of  the  house  on  said  premises, 
which  was  occupied  by  said  Juan  Read  in  November,  1835;  and  thence  continuing 
the  measurement  from  east  to  west  along  the  last  line  eight  hundred  varas  to  the 
place'of  beginning;  containing  one  square  league  of  land  be  the  same  more  or  less: 
bein&:  the  same  land  described  in  the  testimonial  of  juridical  nossession  on  file  in  this 
case,  as  having  been  measured  to  said  Juan  Read  under  a  grant  of  the  same  to  him. 

This  claim  was  surveyed  in  1858  by  United  States  Deputy  Surveyor 
B.  0.  Mathewson.  This  survey  was  of  quantity,  and  made  to  approx- 
imate one  square  league  and  contained  4,460/^4  acres. 

August  12,  18G5,  the  heirs  of  Juan  Read  (ori^^inal  grantee  from  the 
Mexican  government)  conveyed  to  one  James  G.  Bolton,  a  lawyer,  of 
New  York  city,  "All  the  undivided  one-half  part  of  all  the  Kancho 

Gorte  de  Madera  del  Presidio which  is  not  included  in 

the  survey  of  the  said  rancho,  which  was  made  under  instructions  from 
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the  U,  8.  surveyor  general  for  the  State  of  California,  by  R.  0.  Mathew- 
son."  Sabseqaent  to  the  sale  of  this  undivided  and  undetermined  in- 
terest— to  wit:  in  November  and  December,  1873,  and  June,  1874— a 
resurvey  was  made  by  direction  of  this  Department,  which  was  accei>ted 
by  your  office,  and  patent  issued  for  the  land  therein  described,  Febru- 
ary 26,  1885. 

The  last  survey,  upon  which  patent  issued,  described  the  grant  by 
metes  and  bounds,  and  was  intended  to  conform  to  the  description  con- 
tained in  the  original  grant  by  the  Mexican  government.  This  survey 
contained  7,85  L12  acres,  or  3393.88  acres  in  excess  of  the  Mathewson 
survey. 

It  was  a  one-half  interest  in  this  excess  that  was  conveyed  to  Bolton, 
and  the  consideration  therefor  was  his  "  proff  ssional  services  ^  in  pro- 
curing a  new  survey  and  patent  for  all  the  laud  thus  sbown  to  be  em- 
braced in  the  grant. 

June  19, 1866,  Throckmorton,  through  several  transfers  from  Bolton, 
procured  title  to  an  undivided  half  of  Bolton's  interest,  or  an  undivided 
one-fourth  interest  in  that  part  of  the  rancho  not  included  in  the 
Mathewson  survey. 

January  19, 1875,  the  heirs  of  Read  and  their  transferees  conveyed 
to  Throckmorton,  by  metes  and  bounds,  the  land  in  controversy,  con- 
taining between  seventy-three  and  seventy-four  acres.  This  land  is 
not  included  in  the  grant  to  Read  as  last  surveyed,  nor  can  I  find  from 
the  record  that  it  was  included  in  the  Mathewson  survey.  Throckmor- 
ton claims  the  right  to  purchase  it  under  the  7th  section  of  the  act  of 
July  23,  1866  (14  Stat.,  218). 

That  section  provides : 

That  where  persons  in  good  faith  and  for  a  valaable  consideration  haye  pnrohased 
lands  of  Mexican  grantees  or  assigDS,  which  grants  have  subsequently  been  rejected, 
or  where  the  lands  so  purchased  have  been  excluded  from  the  final  survey  of  any 
Mexican  grant,  and  have  used,  improved,  and  continued  in  actual  possession  of  the 
same  as  accordiug  to  the  lines  of  their  original  purchase,  and  where  no  valid  ad- 
verse right  or  title  (except  of  the  United  States)  exists,  such  purchasers  may  pur- 
chase the  same. 

It  can  not,  I  think,  be  seriously  contended  that  the  interest  acquired 
by  Bolton  to  the  undivided  ''half  part''  of  the  land,  in  excess  of  the 
Mathewson  survey  that  should  be  acquired  by  a  new  survey,  is  such  an 
interest  as  would  entitle  him  or  his  transferee,  Throckmorton,  to  pur- 
chase under  said  act.  His  rights,  if  he  has  any,  must  depend  upon  his 
purchase  of  January  19,  1875,  in  which  he  purchased  by  metes  and 
bounds,  from  the  heirs  and  assigns  of  Juan  Read,  the  land  in  contro- 
versy, which  joins  the  Bancho  Oorte  de  Madera  del  Presidio  on  the 
west 

At  the  date  of  this  purchase,  the  new  survey  had  already  been  made, 

and  was  awaiting  approval  by  this  Department,  which  fact  must  have 

been  known  to  Throckmorton,  for  he  had  long  before  acquired  title, 

through  Bolton,  to  an  undivided  one-fourth  interest  in  the  excess  that 

2665— VOL  13 29 


450  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

should  be  procured  by  tbe  new  survey.  That  survey  did  not  embrace 
the  land  in  controversy,  bat  formed  a  part  of  the  eaatern  boandary 
thereof;  in  other  words,  the  land  claimed  by  Wormouth  and  Throck- 
morton is  immediately  west  of  the  western  boundary  of  the  rancho,  as 
established  by  the  last  survey,  which  said  western  boundary,  accord- 
ing to  the  best  evidence  I  can  get  from  the  record,  is  the  same  as  that 
established  by  Mathewsou.  In  order  that  he  may  be  entitled  to  pur- 
chase under  said  section  7,  it  must  appear  that  he  was  a  purchaser  in 
good  faith— thsii  is:  as  I  construe  it,  he  must  have  believed  that  the 
lauds  so  by  him  purchased  were  within  the  limits  of  the  grant,  as  origi- 
nally  defined,  where,  as  in  this  case,  the  granted  land  is  described  by 
metes  and  bounds.  If,  on  a  proper  survey  by  the  government,  the 
land  so  purchased  should  be  found  to  be  outside  the  limits  of  the  grant, 
he  would  be  entitled  to  purchase  under  said  section,  because  he  had 
originally  purchased  and  paid  for  the  land  in  the  honest  belief  that  his 
grantors  had  the  right  to  convey. 

I  find  nothing  in  the  evidence  to  convince  me  that  this  land  was  ever 
occupied,  cultivated,  or  improved  by  Bead,  his  heirs,  or  assigns,  prior 
to  the  purchase  by  Throckmorton;  The  only  evidence  of  any  occupa- 
tion prior  to  1872,  other  than  Wormouth's,  is  the  testimony  of  Thi-ock- 
mortou  himself  and  his  renter,  that  as  far  back  as  1857  there  was  a 
fence  along  the  southwestern  boundary  of  the  land  in  dispute.  Who 
built  the  fence,  or  for  what  purpose,  is  not  shown  in  evidence.  It  may 
have  been  to  mark  tbe  northern  boundary  of  the  Eancho  Saucelito, 
which  joins  this  on  the  south,  or  it  may  have  been  placed  thereby  some 
one  designing  to  claim  the  land  from  the  government,  or  for  many 
other  purposes.  The  evidence  is  entirely  insufficient  to  show  that  Head 
or  his  heirs  or  assigns  placed  it  there  either  to  improve  or  mark  the 
boundary  of  their  claim. 

It  is  true  that  in  1872,  prior  to  his  purchase,  Throckmorton  enclosed 
the  bnd  with  a  fence,  and  has  been  grazing  the  same  ever  since,  except 
about  fourteen  acres  included  in  Wormouth's  house  lot  He  claims  that 
this  was  done  in  pursuance  of  an  amicable  partition,  setting  apart  his 
interest,  the  deed  to  which  was  made  by  the  several  grantees  to  one 
McCeney,  and  by  him  conveyed  to  Throckmorton,  January  19, 1875. 

It  is  shown  in  evidence  that,  at  the  time  Throckmorton  commenced 
to  enclose  this  land  (1872),  he  was  notified  by  Wormouth  (who  was  then 
residing  on  the  land)  of  his  claim  thereto. 

The  evidence  on  the  part  of  Wormouth  shows  that  he  has  made  his 
home  on  the  land  ever  since  1859,  and  that  at  that  time  and  ever  since 
the  land  was  understood  in  the  neighborhood  to  be  government  land, 
and  was  never  supposed  to  be  included  in  the  grant  to  Read. 

The  evidence  shows  beyond  the  shadow  of  a  doubt  that  at  the  sev- 
eral dates  at  which  Throckmorton's  interests  attached,  the  boundaries 
to  this  grant  were  in  dispute,  and  that  he  purchased  with  full  knowledge 
of  the  unsettled  condition  of  the  boundaries.    His  first  purchase  of  an 
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undivided  half  of  Bolton's  interest  was  made  on  specnlation,  and  de- 
pended for  its  valae  on  a  change  in  the  bonndaries  as  established  by 
the  Mathewson  sarvey.  His  parchase  in  1875  of  the  land  in  contro- 
versy was  made  before  these  bonndaries  had  been  finally  established 
and  with  full  knowledge  of  that  fact,  as  well  as  the  claim  of  Wor- 
mouth. 

Section  7  of  the  act  referred  to  was  not,  in  my  judgment,  intended 
for  the  protection  of  such  a  purchaser,  but  applies  only  to  a  purchaser 
who  buys  relying  upon  the  boundaries  as  generally  accepted  and  sup- 
posed to  be  the  correct  ones,  and  which  afterward  by  the  final  survey 
are  found  to  be  incorrect,  whereby  his  land  is  shown  to  be  outside  the 
grant,  and  affords  no  protection  to  one  who  buys  knowing  that  the 
boundaries  are  in  dispute,  and  that  a  new  survey  has  already  been 
ordered  to  determine  the  true  boundaries.  Such  a  purchaser  must 
abide  the  result  of  the  survey,  and  can  not  and  should  not  be  allowed 
to  claim  the  right  to  purchase  land  under  said  act  that  has  for  more 
than  twenty  years  been  occupied,  claimed,  and  improved  by  a  settler 
and  claimant  under  the  government  land  laws.  But,  aside  from  the 
speculative  character  of  this  purchase,  an  examination  of  the  record 
history  of  this  grant  satisfies  me  that  Throckmorton  is  without  a 
plausible  pretext  to  be  considered  an  innocent  and  unsuspecting  pur- 
chaser. 

The  grant,  as  shown  by  the  expediente^  was  described  by  metes  and 
bounds,  and  was  in  no  sense  of  the  word  a  float  to  be  located  some- 
where within  defined  exterior  boundaries. 

In  the  petition  of  Juan  Read,  to  the  General  of  the  Territory  of 
Upper  California,  the  land  is  described  as  ^^Ul  Corte  de  Madera  del 
Presidio  to  the  Ptmta  del  Tiburan,  as  shown  by  the  sketch  or  plan 
which  your  Excellency  has  in  your  possession."  In  the  grant  itself  it 
is  described  as,  <<  Known  by  the  name  of  Corte  de  Madera  del  Presidio 
as  far  as  la  Punta  del  Tiburon,  bounded  by  the  Mission  of  San  Rafael 
and  the  Port  of  San  Francisco,  the  proper  measures  and  examinations 
hein^r  previously  made  as  required  by  laws  and  regulations.'' 

In  the  measurement  made  by  the  alcalde,  when  juridical  possession 
was  given  to  the  grantee,  the  grant  is  described  as  starting  from  a 

forest  called  Corte  de  Madera  del  Presidio,  a  little  brook  with  a  willow  thicker,  aud 
the  remains  of  a  raocheria  called  **  Anamus,"  thence  coDttnnlng  the  examination  aud 
view  of  said  lands  they  (the  witDesses)  led  me  north  to  another  arroyo  and  forest  of 
redwood  trees,  called  also  Corte  de  Madera  de  San  Pablo,  and  they  said  it  was  the 
boundary  with  the  pueblo  of  San  Rafael;  and  thence  continuiug  the  exauiinatiou 
south  as  far  as  point  Tiburon,  which  they  said  was  the  limit  in  that  direction,  we 
continued  to  the  west  to  the  point  Estero,  which  empticH  in  the  bight  formed  by 
said  point  Tiburon  and  point  Caballos  on  the  south,  and  which  ends  at  the  entrance 
of  said  cafiada,  where  is  situated  the  house  of  the  owner  of  said  lands,  Don  Juan 
Read,  the  arroyo,  willow  thicket,  and  forest  of  redwood  trees,  named  Corte  de 
Madera  del  Presidio,  aforesaid,  which  they  said  was  the  last  boundary  of  the  said 
lands  pertaining  to  the  raucho  referred  to  of  Corte  de  Mudera  of  Senor  Read. 
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The  descriptiou  in  the  conflrroation  heretofore  given  starts  firom  the 
same  point,  the  ^'  forest  of  redwoods  called  Oorte  de  Madera  del  Pre* 
sidio,  running  thence  in  a  northwardly  direction  four  thousand  five  hun- 
dred varas  to  an  arroyo,"  etc.  Thus,  it  will  be  seen  that  in  the  expedi* 
ent€j  the  grant  itself,  the  nieasuremeut  in  the  juridical  possession  and 
in  the  decree  of  confirmation  by  the  United  States  Oomroissioners,  the 
land  is  definitely  described  as  fixed  and  determined. 

In  all  the  measurements  and  surveys,  including  the  Mathewson  and 
the  last  approved  survey,  the  starting  point  was  identical,  and  was  on 
the  western  boundary  of  the  grant,  thence  invariably  either  north  (as 
in  the  juridical  measurement),  or  northwardly  (as  in  the  confirmation 
description)  to  an  arroyo  (stream)  called  Hulon,  thus  showing  that  the 
western  boundary  of  the  grant  from  the  starting  point  to  theHulon  was 
a  straight  lino,  and  so  could  not  have  followed  the  meanderings  of  the 
arroyo  Corte  de  Madera  del  Presidio,  along  which  the  ancient  fence  was 
situated,  as  claimed  by  Throckmorton. 

These  measurements  and  surveys,  except  the  last  one,  were  of  rec- 
ord when  Throckmorton's  rights  attached,  and  I  can  not  find  that  the 
western  boundary  was  ever  in  dispute,  certainly  the  land  in  question 
was  never  included  in  any  measurement  or  survey  from  which  it  was 
excluded  by  a  subsequent  one,  which  was  finally  approved. 

I  find  that  the  land  in  question  has  always  been  public  land,  and 
has  never  been  regarded  by  disinterested  people  a«  being  included  in 
the  grant  to  Bead,  and  that  Throckmorton,  when  he  purchased  the 
land  in  controversy,  either  knew  or  had  good  reason  to  believe  that  the 
land  was  not  included  in  said  grant,  and  that  he  was  therefore  not  a 
bona  fide  purchaser  within  the  meaning  of  the  act  of  Jnly  23, 1866  (14 
Stat ,  2LS). 

The  decision  of  your  office,  denying  his  application  to  purchase  under 
said  act,  is  accordingly  affirmed* 


€AKCELLATION-BB-IN8TATEMSNT-^ECTIOK    7»    ACT    OF    MABCH   8, 

1881. 

Wiley  v.  Patterson. 

A  petition  for  the  Te-instatement  of  a  canceled  entry  must  be  denied  where  no  errors 
are  assigned  as  against  the  Judgment  of  cancellation. 

Where  a  judgment  of  cancellation  has  become  final  the  entry,  in  the  absence  of  re- 
instatement, can  not  be  confirmed  uuder  section  7,  act  of  March  3,  169 1,  nor 
does  said  sectioa  provide  for  the  re-instatement  of  canceled  entries. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OfficCj  October  24,  1891. 

On  March  27,  1883,  Mary  J.  Patterson,  who  has  since  married  and 
whose  name  is  now  Mary  J.  Allen,  made  homestead  entry  for  the  SB.  J 
of  section  15,  T.  7  S.,  R.  18  W.  Kirwin,  Kansas,  and  on  June  28,  1886, 
submitted  commutation  proof,  paid  for  the  tract  and  received  a  receiv- 
er's reeeii)t  therefor. 
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On  April  27, 1887,  William  H.  Wiley  institated  a  contest  against 
said  entry,  alleging  abandonment  for  more  than  six  montiis  prior  to 
making  proof.  On  the  trial  which  followed,  the  register  and  receiver 
foundinfavor  of  the  contestant  and  recommended  the  cancellation  of  the 
entry,  and  on  appeal,  your  office,  under  date  of  Jnly  12th,  1889,  affirmed 
the  action  of  the  local  officers  and  held  the  entry  for  cancellation. 

An  api)eal  was  taken  from  your  judgment  to  this  Department,  where, 
on  February  28th,  1891,  it  was  affirmed  and  the  entry  directed  to  be 
canceled ;  acting  under  this  order  you  canceled  said  entry  on  March 
10, 1891. 

The  entrywoman  has  now  applied  to  have  her  entry  re-instated  and 
patented  under  the  provisions  of  section  7,  of  the  act  of  March  3^  1891, 
(26  Stat.,  1095). 

Said  application  consists  of  a  brief  statement  of  the  facts  as  given 
above,  and  charges  that  Wiley  instituted  the  contest  against  her  entry 
for  speculative  purposes,  and  that  although  more  than  thirty  days  have 
elapsed  since  he  received  notice  of  the  cancellation  thereof,  he  has  not 
applied  to  enter  the  tract  himself,  but  has  sought  to  sell  the  right  to 
make  entry  to  another. 

It  appears  from  the  record  that  since  March  10, 1891,  EllaM.  Patter- 
son has  made  a  homestead  entry  for  the  tract  in  question,  and  it  no- 
where appears  that  she  has  been  served  with  notice  of  the  present 
application,  however,  it  must  be  denied  on  other  grounds  for  the  peti- 
tion before  me  does  not  state  facts  sufficient,  even  to  create  a  suspicion 
that  the  judgment  canceling  her  entry  is  erroneous ;  no  charge  is  made 
that  said  judgment  is  wrong  or  that  the  decision  of  your  office  affirmed 
by  it,  was  erroneous. 

An  entry  will  not  be  re-instated  unless  facts  are  established  or  errors 
of  law  discovered  showing  that  the  cancellation  of  the  entry  was 
wrongful. 

Section  7  of  the  act  cited,  does  not  provide  for  the  re-instatement  ot 
entries  which  had  been  canceled,  or  which,  after  the  passage  of  the  act 
might  be  canceled,  and  the  mere  fact  that  an  entry  would  have  been 
eoutirmed  by  the  act,  if  it  had  not  been  cauceled|  can  have  no  weight 
in  considering  whether  or  not  an  entry  should  be  re-instated. 

Where  a  judgment  of  cancellation  has  become  Unal,  no  confirmation 
can  take  place  until  the  entry  canceled  has  been  again  placed  where  it 
was  before  the  judgment  was  rendered,  until  that  is  done  said  section 
can  have  no  application.    James  Eoss,  (12  L.  D.  446). 

The  petition  before  me  is  denied,  because  no  errors  are  assigned  as 
having  been  made  by  the  Department  in  the  judgment  canceling  the 
entry.  It  seems  to  have  been  properly  canceled,  as  the  result  of  the 
trial  had  on  the  contest  of  Wiley,  and  the  fact  that  he  did  not  see  fit 
to  take  advantage  of  the  preference  right  confered  upon  him  by  law, 
to  enter  the  tract,  does  not  even  tend  to  show  that  the  entrywoman 
complied  with  the  law  or  that  the  judgment  of  cancellation  was  wrongful. 
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railboab  bight  of  wat~schooii  i^anda 

State  op  North  Dakota. 

No  proTieion  is  made  by  law  for  indemnifying  the  State  in  caaes  where  tobool  sections  ^ 

are  crossed  by  railroads  claiming  the  right  of  way  either  under  the  act  of  March 
3, 1875,  or  by  special  act  of  Congress.  If  such  roads  are  not  entitled  to  the  right 
of  way  over  said  sections  recourse  must  be  had  by  the  State,  or  its  purchasers, 
against  the  companies  in  the  courts. 

Acting  Secretary  Oha/ndler  to  the  Attorney-General  of  North  Dakota, 

October  26,  1891. 

I  am  in  receipt  of  yoar  commuuicatiou  of  the  23d  altimo,  iuquiring 
as  to  how  the  State  of  North  Dakota  is  to  be  indemDilied  for  lands  in 
school  sections  that  are  covered  by  right  of  way  of  the  various  railroad 
compiinies. 

The  act  of  March  3,  1875  (18  Stat.,  482),  grants  the  right  of  way 
through  the  pablic  lands  to  any  railroad  company  daly  organized  ander 
the  laws  of  any  State  or  Territory,  except  the  District  of  Oolnmbia,  or 
by  Congress,  which  shall  have  filed  with  the  Secretary  of  the  Interior 
6-  copy  of  its  articles  of  incorporation  and  doe  proofs  of  its  organization 
under  the  same. 

The  approval  of  the  maps  of  the  road  by  the  Secretary  of  the  Interior, 
as  provided  for  by  the  3d  section  of  said  act,  merely  indicates  that  the 
company  has  complied  with  the  terms  of  the  act,  so  far  as  to  entitle  it 
to  the  benefits  thereof,  and  that  the  line  of  road  between  the  terminal 
points  is  such  as  was  authorized  by  the  act.  It  does  not  pretend  to 
decide  which  of  the  tracts  traversed  by  the  road  are  public  lands  within 
the  meaning  of  the  act,  or  which  are  private  lands  or  possessory  claims, 
controlled  by  the  3d  section  of  the  act.  It  approves  the  right  of  way 
as  designated  by  the  map,  subject  to  all  existing  valid  rights.  If  the 
line  of  road  should  cross  any  military,  park,  or  Indian  reservation,  or 
other  laud  specially  reserved  from  sale,  the  approval  of  the  Secretary 
would  be  withheld,  unless  such  right  of  way  was  provided  for  by  treaty 
stipulation,  or  by  act  of  Congress.  But  I  am  not  aware  that  the  ap- 
proval of  the  Secretary  has  been  withheld  where  the  line  of  the  road 
crosses  school  sections,  but,  on  the  contrary,  the  maps  of  the  company 
showing  that  the  line  of  road  crosses  school  sections  have  always  been 
approved,  it  being  considered  that  school  sections  are  generally  re- 
served, and  that  they  do  not  come  within  the  terms  **  other  lands  spe- 
cially reserved  from  sale,"  which  refer  to  the  reservation  of  a  specific 
tract  of  land  within  designated  boundaries* 

Ko  provision  is  made  by  law  for  indemnifying  the  State  in  cases 
where  the  school  section  is  crossed  by  railroads,  claiming  the  right  of 
way  either  under  the  act  of  March  3, 1875,  or  by  a  special  grant  from       .-    j 
Congress,  but,  if  the  roads  are  not  entitled  to  the  right  of  way  over 
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sncb  sections,  recourse  must  be  had  by  the  State  or  its  purchasers 
against  the  company  in  the  coarts. 

Under  the  act  of  March  3, 1875,  the  right  of  way  may  be  granted  over 
nnsarveyed  lands,  and  the  line  of  road  may  be  designated  by  actual 
construcnon  before  survey.  If  the  company  has  filed  its  articles  of  in- 
corporation and  due  proofs  of  organization,  it  is  entitled  to  build  its 
road,  but  within  twelve  months  after  the  filing  of  the  township  plat  of 
survey  of  the  lands  crossed  by  the  road,  the  company  must  file  a  map 
showing  the  line  of  said  road  over  the  public  surveys,  iu  order  that  it 
may  be  noted  on  the  plats  of  the  land  ofllce.  If  proper  in  all  other 
respects,  these  maps  are  approved,  notwithstanding  they  cross  school 
sections,  and  doubtless  in  many  Instances  the  road  was  actually  con- 
structed before  the'numberof  the  section  was  indicated  by  survey. 

When  the  right  of  way  is  claimed  under  a  special  act,  it  must  be  con- 
trolled by  the  terms  of  tbe  act,  but  what  has  been  said  of  the  act  of 
March  3, 1876,  will,  generally,  apply  to  special  acts  of  Congress.    As  a  ' 
general  rule,  the  right  of  way  is  granted  over  the  public  lands,  provid- 
ing for  the  condemnation  of  private  lands  and  possessory  claims. 


APPLICATION  FOB  STTBTIBT— BBPABTMBNTAL  BEGULATIONS. 

B.  T.  Smith  bt  al. 

Ad  application  for  snrvey  under  section  2401  of  the  Revised  Statates  will  not  be  en- 
tertained if  not  made  in  accordance  with  departmental  regulations. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  26, 1891. 

The  appeal  of  B.  T.  Smith  and  six  others,  from  the  action  of  yoor 
ofQce,  dated  July  2Gth,  1889,  in  rejecting  their  application  to  have  sur- 
veyed certain  lands  between  the  Indian  Biver  and  the  Atlantic  Ocean, 
described  as  the  <^  peninsula''  and  lying  in  T.  29  S,,  B.  38  E.,  Florida, 
has  been  considered. 

The  record  shows  that  appellants  made  application  to  your  ofiQce  by 
petition,  March  30, 1889,  to  have  this  land  surveyed.  The  material 
allegations  of  the  petition  are  that  the  petitioners  are  ^'  interested  as 
settlers,  laud  owners,  homesteaders  and  parties  having  interests  in 
lands  in  what  is  known  as  the  peninsula,"  describing  its  location. 
"  That  said  lands  in  said  township,  so  far  as  can  be  ascertained  have 
never  been  surveyed,  nor  can  any  feld  notes  be  found."  "That  there 
is  on  file  at  Gainesville  in  the  U.  S.  land  office  a  diagram  or  plat  pur- 
porting to  be  a  plat  of  said  lauds,  but  which  is  in  fact  so  indefinite,  in- 
correct and  uncertain  that  no  true  boundaries  or  lines  can  be  ascer- 
tained therefrom,  and  said  diagram  or  plat  does  not  embrace  or  include, 
now  nor  did  it  at  the  time  of  the  filing  thereof  include  all  the  lauds  iu 
said  peninsula,"  but  as  ascertained  by  local  surveys,  there  is  a  consid- 
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erable  portion  of  land  not  mapped,  that  is  snBceptible  of  cnltivation, 
Bome  of  wbich  has  been  settled  npon  and  improved,  but  for  whioh^ 
under  the  circumstances,  no  title  can  be  obtained ;  that  the  lands  are 
not  tide  lands  or  swamp  lauds.    The  petition  concludes  as  follows : 

Wherefore  in  order  that  the  trae  lines  and  boundaries  maybe  determined,  the  title 
of  the  owners  of  said  lands  perfected  and  that  titles  can  be  obtained  by  settleca 
thereon  as  provided  by  law,  and  to  prevent  confusion  in  the  entering  and  disposal  of 
said  lands  hereafter,  and  for  the  purposes  of  Justice  to  a U  parties  interested,  your 
petitioners  pray  that  a  government  survey  of  said  lands  be  ordered,  and  for  such 
other  action  as  will  speedily  accomplish  the  purposes  set  forth,  and  your  petitioners 
will  ever  pray,  etc. 

Tonr  petitioners  stand  ready  to  furnish  aU  such  other  information  as  maybe  within 
their  power  to  do. 

The  petition  is  signed  by  two  persons  as  ^'  settlers"  and  five  others 
as  ^^  laud  owners."    The  petition  is  not  veiiiied. 

By  your  office  letter  of  July  26,  1889,  you  reject  this  application, 
whereupon  applicants  appeal. 

I  deem  it  uuuessary  to  go  into  all  the  details  of  this  controversy,  or 
to  notice  the  specification  of  errors  complained  of  by  appellants,  as  this 
petition  is  not  either  in  form  or  substance,  in  compliance  with  the  law 
or  the  rules  of  this  Department.  It  is  stated  by  counsel  for  appellants 
that  this  application  is  made  under  section  2401  (E.  8.,  440).  Your 
office  circular,  approved  June  24, 1885,  (3  L.  D.,  599)  contains  full  and 
explicit  instructions  as  to  how  to  proceed  under  the  said  section.  *It 
will  be  observed  that  this  petition  does  not  contain  the  necessary  alle- 
gation to  bring  this  application  within  the  rules  prescribed.  Hence,  I 
do  not  feel  justified  in  entertaining  the  same. 

Your  action  is  affirmed. 


SOHOOIi  IiANI>— SBirriiBMBNT  PBIOB  TO  SUHVKT* 

Andrew  Tostenson. 

The  exclaaion  of  a  tract  inolnded  withio  a  pre-emption  filing  for  an  ezcessive  acre- 
age, baaed  on  a  settlement  on  school  lands  prior  to  survey,  relleyes  the  ezoladed 
tract  from  the  settler's  claim,  and  leayes  it  sobjeot  to  the  school  grant,  and  the 
relinquishment  of  said  tract  by  the  State  would  give  it  no  claim  for  indemnity. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  La/nd  Office^ 

October  27, 1891. 

I  have  considered  the  appeal  by  Andrew  Tostenson  from  your  office 
decisiou  of  February  14,  1890,  holding  for  cancellation  his  commuted 
homestead  entry  made  October  27, 1887,  for  the  NB.  i  of  the  SW.  J,  Sec. 
16,  T.  131 K,  B.  41 W.,  St.  Oloud  land  district,  Minnesota,  for  the  reason 
that  said  tract  became  the  property  of  the  State  under  the  school  grant, 
immediately  upon  survey. 

It  appears  that  the  plat  of  survey  of  this  township  was  approved 
November  21,  1869. 
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Od  December  1, 1870,  one  Andrew  Tostensou  filed  declaratory  state- 
ment No.  326,  for  the  "  K  i"  of  the  SW.  i,  the  SE.  i  of  the  SW.  J,  the 
SW.  4  of  the  SE.  ij  and  lot  4  of  said  section  16,  alleging  settlement 

August  15,  1867. 
He  made  proof  thereon  and  cash  entry  No.  1707  issued  July  22, 1874, 

(eliminating  the  NE.  J  of  the  SW.  i,  the  tract  in  question),  upon  which 

patent  issued. 

Said  cash  entry  included  151.50  acres^  hence,  the  filing  was  largely 
in  excess  of  one  hundred  and  sixty,  the  entire  tract  covered  thereby 
embrncing  191.50  acres. 

On  October  27,  1887,  Tostenson  made  homestead  entry  No.  8762,  for 
the  NE.  J  of  the  SW.  J,  upon  which  he  maile  commutation  proof  and 
cash  entry  No.  3212  issued  October  22,  1888.  In  the  proof  upon  this 
entry  he  alleges  settlement  in  June,  1886. 

Tour  office  decision  held  that  Tosteuson's  occupation  under  his  filing 
did  not  extend  to  the  tract  he  now  claims,  and  that  no  right  could  be 
initiated  to  the  land  after  survey  by  settlement  and  cultivation. 

Accompanying  Tostenson^s  appeal  is  a  deed  of  relinquishment,  exe- 
cuted by  the  governor  of  Minnesota,  to  the  United  States,  of  this  tract, 
under  the  authority,  as  stated  therein,  vested  in  him  by  section  2  of 
the  act  of  the  Legislature  of  Minnesota,  approved  February  24, 1881, 
being  chapter  154  of  the  General  Laws  of  1881.    Said  section  provides : 

If  in  the  adjustment  of  the  State  swamp  land  grant  and  other  grants  of  land  made 
by  the  United  States  to  the  State  of  Minnesota,  it  shall  appear  that  the  United 
States  has  reserved,  sold  or  otherwise  disposed  of  any  tract  or  tracts  claimed  by  or 
innriug  to  the  State  under  either  of  said  grants,  then  it  shall  be  lawful  for,  and  the 
governor,  if  he  shall  deem  it  for  the  best  Interests  of  the  State,  may  relinquish  the 
claim  of  the  State  to  any  or  aU  of  such  lands,  to  the  end  that  new  selections  in  lieu 
thereof  may  be  made,  or  that  indemnity  may  be  secured  in  lands,  or  otherwise,  for 
the  lands  so  lost. 

In  the  relinquishment,  it  is  stated — 

It  appears  from  the  official  plat  on  iile  in  the  land  commissioner's  office  of  the  State 
of  Minnesota,  that  the  above  tract  was  cultivated  prior  to  the  United  States  govern- 
ment survey,  completed  November  21st,  1869. 

If  this  tract  was  occupied  and  improved  by  a  qualified  pre-emptor 
prior  to  survey,  he  would  undoubtedly  be  entitled  to  prove  up  the  same 
as  though  it  were  any  other  land  not  reserved  for  school  purposes,  but 
it  clearly  appears  that  no  such  claim  existed. 

It  was  embraced  in  the  pre-emption  filing  by  Tostenson,  which  in- 
cluded lands  largely  in  excess  of  that  to  which  he  was  entitled  to  claim 
under  the  law,  and  when  election  was  made  of  that  to  which  he  would 
assert  claim,  the  tract  excluded  was  free  from  all  claim,  and  the  right 
of  the  State  attached  to  the  same  as  though  never  included  in  the  pre- 
emption claim  of  Tostenson.  This  being  so,  the  relinquishment  of  the 
State's  claim  would  not  give  it  the  right  to  select  another  tract  in  lieu 
thei-eof. 

The  act  of  the  legislature,  under  which  the  governor  relinquishes 
claim  to  the  land,  would  seem  to  restrict  his  right  of  relinquishment  to 
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cases  where  indemnity  woald  be  available,  bat  witbout  questioning  the 
power  of  the  governor  to  relinquish,  as  it  appears  that  the  land  passed 
to  the  State  under  the  school  grant,  this  Department  is  powerless  to 
grant  a  right  of  entry  to  Tostenson,  and  I  therefore  sustain  your  deci- 
sion and  direct  the  cancellation  of  his  entry. 
Tostenson  must  look  to  the  State  for  title. 


appiilcatiok  to  contest-section  7,  act  of  march  8,  1881. 

Henry  0.  Nelson. 

An  applioAtion  to  contest  which  has  not  been  allowed,  and  which  under  the  mlings 
of  the  Department  can  not  be  allowed,  and  which  confers  no  rights  npon  the 
applicant,  can  not  be  considered  a  ''protest"  or  "contest"  against  the  validity 
of  an  entry  that  will  prevent  its  confirmation  nnder  the  proviso  to  section  7, act 
of  March  3,  1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  28, 1891. 

Henry  0.  Nelson,  on  Jnly  18, 1882,  made  commuted  homestead  cash 
entry  of  the  NE.  J  of  section  11,  T.  62  N.,  E.  13  W.,  Duluth  land  dis- 
trict, Minnesota. 

Special  Agent  Webster  Eaton,  in  pursuance  of  general  instructions, 
but  without  any  specific  orders  (so  far  as  the  records  of  your  office  dis- 
close) to  investigate  this  particular  tract,  on  April  27, 1885,  reported 
that  said  entry  was  fraudulent,  in  that  said  Nelson  had  never  resided 
upon  or  cultivated  the  tract  as  required  by  law. 

On  May  9,  1885,  your  office  held  the  entry  for  cancellation. 

Nelson  appealed  from  your  office  to  the  Department^  which,  on  May 
5, 1887,  returned  the  papers  with  the  direction  that,  as  an  opportunity 
for  a  hearing  had  not  been  afforded  theentrymau,  he  should  be  notified 
that  sixty  days  would  be  allowed  him  in  which  to  apply  for  such  hearing. 

Hearing  was  had  September  18, 1888;  and  on  October  12,  ensuing, 
the  local  officers  rendered  joint  decision  against  the  entryman.  On 
appeal  your  office  April  22,  1890,  affirmed  the  decision  of  the  local 
officers.    Thereupon  the  entryman  appealed  to  the  Department. 

The  proceedings  which  resulted  in  the  judgment  thus  appealed  from 
not  having  been  instituted  by  the  government  within  two  years  from 
the  issuance  of  the  receiver's  receipt  upon  final  entry,  the  entryman 
would  be  entitled  to  a  patent  under  the  proviso  to  section  7  of  the  act  . 
of  March  3, 1891  (2G  Stat.,  1095) — ^iu  case  there  was,  at  the  date  of  said 
act,  ^^  no  pending  contest  or  protest  against  the  validity  of  such  entry." 

By  letter  of  July  27, 1891,  you  transmit  the  application  of  one  Louis 
Lecuyer,  endorsed  with  the  notation  that  it  was  filed  in  the  local  office 
December  23, 1890,  and  setting  forth  that  from  the  appearance  of  said  laud 
he  is  convinced  that  *^  no  improvements  of  a  permanent  character  were 
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ever  made  ou  said  land,  no  habitation  ever  erected  thereon,  and  no  part 
of  said  laud  was  ever  cultivated  or  placed  in  a  state  of  cnltivation  by- 
said  Henry  0.  Nelson,"  and  asking  that  a  hearing  be  ordered,  to  the 
end  that  he  may  be  allowed  to  prove  the  allegations  herein  made,  with 
a  view  to  the  cancellation  of  said  entry,  and  that  the  preference  right 
of  entry  on  said  land  be  awarded  to  him. 

It  will  be  seen  that  the  above  charges  are  in  sabstance  the  same  which 
the  goverument  had  been  investigating  for  more  than  five  years  preced- 
ing. 

This  application  to  contest  was  not  a  <*  contest."  Sach  application  to 
contest,  even  when  followed  by  the  taking  of  testimony  (in  the  absence 
of  due  order  therefor  by  your  office),  has  been  held  to  confer  no  right 
upon  the  party  thus  attempting  to  intervene,  that  would  prevent  con- 
firmation under  the  7th  section  of  the  act  of  March  3, 1891,  where  there 
was  a  transferee  (Edward  Brothertou  et  a{.,  12  L,  D.,  305).  In  the  case 
at  bar  there  is  no  transferee;  but  the  application  to  contest,  based  upon 
the  same  charges  which  the  government  was  investigating,  would  not 
have  been  allowed  by  the  government,  and  the  applicant  acquired  no 
rights  thereby.  (Joseph  A.  Bnllen,  8  L.  D.,  301 ;  George  F.  Stearns, 
ib.,  573;  Drury  t?.  Shetterly,  9  L.  D.,  211;  Conly  v.  Price,  ib.,  490; 
Arthur  B.  Cornish,  ib.,  569 ;  Canning  v.  Fail,  10  L.  D.,  657 ;  Charles  G. 
Alexander,  11  L.  D.,  507.) 

Such  a  mere  application  to  contest,  which  had  not  been  allowed  by 
your  offi  ce  or  the  Department,  which  it  would  be  contrary  to  the  rules 
and  precedents  of  the  land  department  to  allow,  and  which  conferred 
no  rights  upon  the  applicant,  could  not  be  considered  a  '*  contest  or 
protest  against  the  validity  of  the  entry,''  such  as  would  prevent  its 
confirmation  under  the  proviso  to  the  7th  section  of  the  act  of  March 
3, 1891.    (Cappelli  v.  Walsh,  12  L.  D.,  334.) 

Your  decision  is  therefore  reversed,  and  patent  will  issue  to  the  entry- 
man  for  the  tract  in  controversy. 


TIMBER  CITLTtrRS  CONTEST-JTTBGMENT  OF  GAKCBIiLATIOir. 

Abbott  v.  Willabd. 

A  timber  onltnre  oontestant  who  alleges  and  proves  a  substantial  failare  on  the  part 
of  the  entryman  to  comply  with  any  of  the  statutory  requirements,  is  entitled  to 
a  Judgment  of  cancellation  as  against  the  entire  entry. 

The  case  of  Linderman  v.  Wait  overruled. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  28, 1891. 

I  have  considered  the  case  of  Frank  A.  Abbott  v.  Frank  H.  Willard, 
involving  NB.  i  Sec.  14,  T.  27  N.,  R.  48  W.,  Ohadron,  Nebraska.  On 
September  23, 1884,  Willard  made  timber  culture  entry  for  said  land. 

February  21, 1888,  Abbott  filed  an  affidavit  of  contest  against  said 
entry  alleging  that  Willard  ^^  has  not  cultivated  the  second  Ave  acres 


460  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

as  the  law  directs,  within  the  time  required  by  law  nor  cured  the  defect 
to  this  date." 

Thereupon  the  register  and  receiver  summoned  the  parties  to  appear 
at  the  local  office  on  June  5, 1888,  and  directed  that  the  testimony  be 
taken  on  May  31, 1888,  before  a  notary  public  at  Hemingford. 

On  the  day  last  named,  Abbott  appeared  in  person  and  by  counsel, 
and  Willard  by  counsel  before  said  .notary  and  submitted  testimony. 
The  deposition  of  Willard  taken  before  a  commissioner  at  Marshall- 
town,  Iowa,  May  25, 1888,  was  also  filed  in  the  case.  Upon  the  evi- 
dence thus  adduced  the  local  officers  rendered  their  joint  opinion  that 
the  laud  "has  been  cultivated  and  improved  as  required  by  law.'' 

Abbott  appealed,  whereupon  your  office  by  decision  dated  May  6, 
1890,  reversed  the  ruling  below  and  held  Willard's  entry  for  cancellation. 

From  this  decision  he  appeals  here. 

It  appears  that  Ave  acres  of  the  tract  were  broken  in  1885 ;  that  in 
1886  said  five  acres  were  "  back-set "  and  five  additional  acres  broken, 
and  that  in  June,  1887,  the  five  acres  first  broken  were  '^  backset, 
dragged,  marked  off  and  planted  to  tree  seeds."  These  acts  were  per- 
formed by  men  employed  by  the  claimant,  Willard,  who  lived  in  Iowa 
and  constituted  all  that  was  done  in  pursuit  of  the  pending  entry.  He 
says  that  he  paid  $25,  to  one  Roland  to  attend  to  planting  the  ^^  first" 
five  acres  to  tree  seeds  and  to  cultivate  the  "  second"  five  acres,  during 
1887,  the  third  year  of  his  entry  and  files  a  canceled  draft  to  show  such 
payment. 

The  evidence,  however,  shows  that  said  second  five  acres  were  not 
cultivated  in  1887.  Testimony  tending  to  show  that  such  cultivation 
was  unadvisable  by  reason  of  drought  during  said  year  was  submitted 
for  claimant.    This,  however,  is  not  satisfactorily  established. 

In  his  appeal  here  he  asks  in  the  event  of  his  default  not  being  *<  ex- 
cused by  the  circumstances,"  that  he  be  permitted  to  relinquish  the  N. 
i  of  said  quarter  section  "  on  which  he  ha<l  been  in  default  of  work,"  and 
that  his  entry  be  allowed  for  the  S.  i  thereof,  on  which  work  had  been 
done  according  to  law."  The  same  request  was  made  in  his  said  appeal 
to  your  office.  It  is  urged  that  such  disposition  of  the  case  would  be 
in  accordance  with  the  decision  in  the  case  of  Linderman  v.  Wait  (6 
L.  D.,  689). 

In  that  case  the  entry  embraced  eighty  acres;  said  entry  was  con- 
tested during  its  fifth  year  and  failure  to  cultivate  and  to  keep  in  a 
healthy  growing  condition  the  trees  planted  during  its  fourth  year,  was 
conclusively  shown.  The  claimant's  good  faith  appearing,  the  Depart- 
ment allowed  her  to  retain  the  forty  upon  which  she  had  cultivated  two 
and  a  half  acres  to  trees  and  to  relinquish  the  remainder. 

Section  one,  of  the  timber  culture  act  of  June  14, 1878  (20  Stat.,  113), 
provides  that  a  qualified  person  who 

shall  plant,  protect,  and  keep  in  a  healthy,  growing  condition  for  eight  years  ten 
acres  of  timber,  on  any  quarter- section  of  any  of  the  public  lauds  of  the  Uuited  States, 
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or  five  acres  on  any  legal  sabdivision  of  eighty  acres,  or  two  and  one-half  acres  on 
any  legal  sabdiviBion  of  forty  acres  or  less,  shall  be  entitled  to  a  patent  for  the  whole 
of  said  qnarter-section,  or  of  sach  legal  sabdivision  of  eighty  or  forty  acres,  or  frac- 
tional subdivision  of  lees  than  forty  acres,  as  the  case  may  be. 

In  the  case  cited,  the  Department  held  in  effect  that  said  provision 
was  not  a  "positive  statutory  enactment''  which  necessarily  required  a 
contested  timber  culture  entry  to  be  treated  as  an  entirety  and  declared 
forfeited  as  a  whole  for  the  contestant's  sole  benefit. 

Ih  reaching  this  conclusion  other  provisions  of  the  same  act  were,  I 
think,  overlooked.  The  section  referred  to  designates  the  matters  to  be 
proved  in  support  of  the  initial  filing  or  entry  as  a  prerequisite  to  the 
issue  of  final  certificate.  Section  two  of  said  act,  however,  prescribes 
the  conditions  under  which  such  initial  filing  or  entry  is  allowed  or,  in 
other  words,  makes  the  terms  of  contract  between  the  government  and 
the  applicant  for  the  benefits  of  the  timber  culture  law.  By  said  last 
section,  such  applicant  is  required  to  specify  the  amount  of  land  he 
seeks  to  enter  and,  make  an  affidavit  that  he  intends  inter  alia  "  to  fully 
comply  with  the  provisions  of  this  said  act." 

Now  these  provisions  require  the  person  who,  like  the  present  claim- 
ant, has  initiated  a  timber  culture  claim  for  a  whole  quarter  sectipn 

to  break  or  plow  five  acres  covered  thereby  the  first  year,  five  acres  the  second 
year,  and  to  cnltlvate  to  crop  or  otherwise  the  five  acres  broken  or  plowed  the  first 
year;  t  lie  third  year  he  or  she  shall  coltivate  to  crop  or  otherwise  the  five  acres 
broken  the  second  year,  and  to  plant  in  timber,  seeds,  or  cnttlngs  the  five  acres  first 
broken  or  plowed,  and  to  coltivate  and  pnt  in  crop  or  otherwise  the  remaining  five 
acres,  and  the  fourth  year  te  plant  in  timber,  seeds,  or  onttings  the  remaining  five 
acres. 

By  section  three  of  the  same  act,  a  failure  by  the  claimant  '^  at  any 
time  after  the  filing  of  said  affidavit  and  prior  to  the  issuing  of  pat- 
ent   to  comply  with  any  of  the  requirements  of  this  act,"  renders 

the  tract  applied  for  subject  to  homestead  or  timber  oaltore  entry  by 
another. 

In  addition  to  this,  section  two  of  the  act  of  May  14, 1880  (21  Stat., 
140),  provides  that 

where  any  person  has  contested,  paid  the  land-office  fees,  and  procured  the  cancel- 
lation of  any  pre-emption,  homestead,  or  timber-cnlture  entry,  he  shall  be  notified 
by  the  register  of  the  land-office  of  the  district  in  which  such  land  is  situated  of  such 
cancellation,  and  shall  be  allowed  thirty  days  from  date  of  such  notice  to  enter  said 
lands. 

In  the  case  at  bar  the  contestant's  specific  charge  of  failure  to  culti- 
vate the  second  five  acres  as  the  law  directs  is  sustained  by  the  evi- 
dence. 

Such  cultivation  is  one  of  ^<  the  requirements  of  this  act "  and  part  of 
the  claimant's  engagement.  When,  therefore,  his  default  thereof  was 
established,  the  penalty  named  in  section  three,  ^a/pra, became  effective 
and  his  entire  claim  open  to  entry  as  specified.  And  the  contestant 
having  charged  and  proved  this  default  is  entitled  to  a  judgment  of  can- 
cellation and  the  consequent  preference  right  to  enter  the  land  claimed. 
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Nor  do  I  consider  the  decision  in  said  case  of  Linderman  v.  Wait  to  ac- 
cord with  the  attitude  of  the  Department  toward  the  pending  qaestion. 
In  the  case  of  Yargason  r.  McCleliau  (6  L.  D.,  829),  the  Department 
distinguished  the  case  of  Linderman  r.  Wait,  and  held  that  where  the 
default  was  ^^  such  as  to  require  the  entry  to  be  canceled  in  whole  or  in 
l>art,  it  would  be  such  also  as  to  deny  the  exercise  of  the  power  of 
amendment."  And  it  has  been  frequently  held  that  where  the  number 
of  acres  cultivated  or  trees  planted  is  slightly  less  than  that  specified 
in  the  statute  and  good  faith  is  apparent,  such  shortage  will  be  excused. 
Griffin  v.  Forsyth  (13  L.  D.,  254),  and  cases  cited. 

In  these  and  similar  cases  the  Department  in  the  exercise  of  its  dis- 
cretion, treated  the  claimant's  shortcoming  as  excusable  by  reason  of 
manifest  good  faith. 

In  the  case  of  Linderman  v.  Wait,  however,  the  claimant's  good  faith 
was  permitted  (notwithstanding  the  contestant's  right)  to  satisfy  his 
admitted  breach  of  statutory  requirement. 

In  the  recent  case  of  Griffin  v.  Forsyth,  svprOy  the  Department  con- 
sidered its  construction  of  the  timber  culture  act  as  heretofore  outlined 
in  connection  with  the  decision  in  the  said  case  of  Linderman  v.  Wait, 
and  after  calling  attention  to  the  fact  that  the  latter  has  never  been 
followed,  said  'Hhe  rule  as  here  stated  has  since  been  adhered  to." 

Furthermore,  in  the  case  of  Linderman  v.  Wait,  the  two  and  half  acres 
(half  the  nurobei  required  for  the  original  entry),  planted  were  so 
situated  that  the  proportionate  part  of  the  entry  allowed  to  Wait, 
could  be  described  as  a  legal  subdivision.  If,  however,  the  doctrine 
that  partial  planting  will  entitle  the  timber  culture  claimant  to  pro  rate 
his  claim  is  to  prevail,  a  case  can  easily  be  imagined  where  the  ground 
planted  is  so  located  as  to  make  it  impossible  to  so  describe  such  pro- 
portionate part  and  to  thus  properly  make  an  amended  entry  therefor. 

For  the  reasons  stated  the  rule  announced  in  the  case  of  Linderman 
V.  Wait  is  in  my  opinion,  contrary  to  statutory  enactment  and  also  im- 
practicable, and  the  decision  therein  is  accordingly  hereby  overruled. 

The  claimant's  said  application  to  amend  will  be  denied,  and  his  en- 
try canceled.    The  judgment  appealed  from  is  affirmed* 


appeal-stjsp£?n>ei)  stjrvst-sectiox  7,  act  of  march  8,  1881. 

Adolphus  Habmon. 

A  decision  of  the  Commissioner  of  the  General  Land  Office  denying  a  motion  to  con- 
firm an  entry  nnder  section  7,  act  of  March  3,  1891,  of  land  embraced  within  a 
suspended  survey  is  not  final  in  its  effect^  nor  will  an  appeal  lie  therefrom. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office,  October  28, 1891. 

On  October  31, 1883,  Adolphns  Harmon  made  preemption  cash  entry 
and  received  a  final  receipt  and  certificate  for  the  W.  J  SW.  J,  NE.  J 
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SW.  i  and  SE.  J  NW.  J  section  1,  T.  11  K,  E.  1  E.,  Humboldt,  Oali- 
fornia« 

On  February  16, 1886,  your  office  suspended  further  disposal  of  the 
lands  in  the  township  in  which  this  traot  is  situated,  because  the  sur- 
vey thereof  had  been  reported  by  a  special  agent  of  your  office  as 
being  fraudulent. 

On  June  29, 1891,  Harmon  filed  a  motion  in  your  office  to  confirm  said 
entry  under  the  proviso  to  section  7,  of  the  act  of  March  3, 1891  (26 
Stat.,  1095). 

On  September  9th,  1891,  said  motion  was  denied  by  you,  whereupon 
the  entryman  appealed  to  this  Department. 

The  township  plat  was  not  suspended  until  February  15, 1886,  more 
than  two  years  after  the  entry  was  made.  At  that  time,  the  descrip- 
tion of  the  laud  conformed  to  the  approved  township  survey. 

The  suspension  of  the  plat  which  has  had  the  efifect  to  delay  action 
in  this  case,  was  not  a  proceeding  against  the  entry,  but  was  in  the 
interest  of  the  public  and  for  the  protection  of  the  entryman,  as  well 
as  for  the  protection  of  all  the  settlers  in  said  township,  and  the  order 
suspending  the  disposal  of  lands,  until  you  could  investigate  the  charge 
made  against  the  correctness  and  validity  of  the  survey,  was,  it  would 
seem,  a  wise  use  of  your  discretion. 

I  think  you  were  justified  in  refusing  to  render  judgment  confirming 
and  passing  the  entry  to  patent  during  the  suspension  of  said  plat. 
Your  judgment  was  neither  final  nor  adverse  to  the  interests  of  the 
entryman  from  which  an  appeal  will  lie.  The  merits  of  his  case  have 
not  been  passed  upon  and  can  not  be  considered  during  this  suspension. 

The  motion  in  this  case  is  accordingly  overruled  and  the  appeal  from 
your  order  of  September  9, 1891,  denying  the  motion  for  confirmation 
and  patent,  is  dismissed. 

It  does  not  follow,  however,  that  the  entry  in  question  may  not  at 
some  future  time  and  after  the  suspension  of  the  plat  is  removed,  be 
confirmed  and  patented  under  the  act  cited. 

You  are  instructed  to  proceed,  without  delay,  to  investigate  the 
charges  made  against  the  correctness  of  said  survey,  with  a  view  to 
determine  whether  it  should  be  approved,  or  a  re-survey  ordered. 


BAIIiBOAB  GBANT— FOBFEITtmS— ACT  OF  MABGH  9»  1889. 

Ontonagon  and  Bbule  Btveb  E.  E.  Oo. 

The  rale  heretofore  laid  upou  this  company  to  show  cause  why  an  order  of  forfeiture 
shonld  not  be  declared  for  failure  to  construct  the  last  eight  miles  of  the  nection 
of  twenty  rnilee  which  had  been  certified  as  constructed,  is  dissolved,  the  answer 
of  the  company  thereto  showing  satisfactorily  that  said  section  of  road  was 
properly  constructed,  and  the  ceruiication  thereto  duly  warranted  by  the  facts. 
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A  railroad  company  that  is  the  real  benefloiary,  and  party  interested,  under  a  gnnt 
to  a  State  to  aid  in  the  constraction  of  railroads,  is  entitled  to  be  heard  before 
the  Department  in  matters  pertaining  to  the  adjustment  of  the  grant. 

The  company  having  actually  coustructed  twenty  miles  of  its  road  is  entitled  under 
the  express  terms  of  the  act  of  forfeiture  (March  2, 18S9)  to  the  amount  of  lands 
earned  under  the  terms  of  the  granting  act  by  the  construction  of  that  propor- 
tion of  the  full  length  of  the  entire  road,  provided  that  quantity  of  land  can  be 
fouud  within  the  limits  prescribed  by  the  act  of  forfeiture. 

The  determination  in  this  case  that  said  company  is  entitled  to  the  amount  of  land 
measured  by  the  length  of  constructed  road  without  regard  to  whether  said  road 
was  in  operation,  will  not  control  in  cases  arising  under  the  general  forfeiture 
act. 

The  claim  of  the  company  that  it  is  entitled  to  one  hundred  and  twenty  sections  of 
land  for  the  location  of  its  entire  line  in  addition  to  that  quantity  earned  by 
actual  construction,  cannot  be  recognized  either  under  the  provisions  of  the 
grant  or  the  uct  of  forfeiture,  nor  does  the  ruling  of  the  supreme  court  in  the  case 
of  Railroad  Land  Co.  v,  Courtright,  justify  a  conclusion  favorable  to  the  company 
in  this  respect. 

The  act  of  June  *S,  1856,  granting  lands  for  this  line  of  road  also  provided  fbr  a 
similar  grant  to  another  line,  and  where  the  granted  limits  of  the  two  roads 
overlap,  each  company  takes  an  undivided  moiety  of  the  lands  granted. 

By  the  express  terms  of  section  4  of  the  act  of  forfeiture  said  act  in  no  way  enlarges 
or  increases  the  quantity  of  lands  originally  granted. 

The  grant  herein  is  one  of  '* place"  and  not  of  ''quantity,"  and  the  amount  of  Isnd 
to  which  the  company  is  entitled,  is  the  number  of  acres  included  in  the  odd  sec- 
tions within  the  six  mile  granted  limits  coterminous  with  oonstructed  road,  and 
without  the  granted  limits  of  the  road  from  Marquette  to  Ontonagon,  and  a 
moiety  of  the  odd  numbered  sections  found  within  the  common  granted  limits  of 
the  two  roads  coterminous  with  the  constructed  portion  of  the  Ontonagon  and 
Brule  River  company's  road,  and  for  the  moiety  of  lands  lost  the  oompany  is  not 
entitled  to  indemnity. 

Under  the  forfeiture  act  the  line  of  oonstructed  road  furnishes  the  measure  of  the 
grant,  and  the  basis  of  the  terminal  lines  which  must  be  drawn  at  right  angles 
to  said  basis. 

Under  the  provisions  of  section  4  of  the  act  of  forfeiture  this  company  is  not  eutitled 
to  select  as  indemnity  any  lands  formerly  embraced  within  the  granted  limits  of 
the  Marquette  Houghton  and  Ontonagon  road ;  such  lands  not  having  been  sub- 
ject to  selection  under  the  original  grant  are  not  made  so  by  said  act  of  for- 
feiture. 

In  the  selection  of  indenmity  the  company  is  not  restricted  to  limits  coterminous 
with  the  constructed  road,  but  may  go  beyond  the  same  within  the  indemnity 
limits  of  the  original  grant  to  make  up  deficiencies. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  October 

31,1891. 

On  August  2,  1889,  you  traiismitted  a  report,  made  by  Walter  P« 
Jones,  a  clerk  of  your  office,  as  to  the  construction  and  condition  of  the 
Ou'onagon  and  Brule  River  Railroad,  and  recommended  that  the  com- 
pany be  called  upon  to  show  cause  why  the  grant  of  lands  opposite  to 
and  coterminous  with  the  last  mile  of  constructed  road  as  claimed  by 
the  company  should  not  be  declared  forfeited  for  failure  to  build  said 
mile  of  road,  in  compliance  with  the  terms  of  the  granting  act. 

Upon  consideration  of  the  matter  m  this  Department^  it  was  con- 
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claded  that  the  reasons  urged  for  such  action  were  applicable  to  the 
last  eight  miles  of  the  section  of  twenty  miles  of  constructed  road,  and 
you  were  instructed  to  call  upon  the  company  to  show  cause,  within 
sixty  days,  why  the  grant  opposite  to  and  coterminous  with  the  last 
eight  miles  of  said  section  should  not  be  declared  forfeited  (9  L.  D., 
227).  By  letter  of  March  20, 1890,  you  transmitted  the  reply  of  the 
company  to  said  rule,  expressing  therein  your  views  on  the  matter  and 
also  as  to  the  proper  course  to  be  followed  in  making  an  adjustment  of 
the  grant  to  said  company  under  the  act  of  March  2, 1889  (25  Stat., 
1008).  Upon  the  questions  thus  presented,  the  company  and  also  par- 
ties claiming  adversely  to  it  have  been  heard  at  great  length  by  wiiy 
of  both  written  and  oral  argument. 

In  answer  to  the  rule  to  show  cause,  the  company  filed  a  number  of 
affidavits,  among  them  one  by  the  engineer  under  whose  direction  the 
I'oad  was  constructed,  the  vice  president  of  the  road  and  others  claim- 
ing to  be  familiar  with  railroad  work,  and  all  of  whom  were  present 
when  this  section  of  road  was  examined  by  the  governor  of  the  State 
of  Michigan  with  a  view  to  its  acceptance  and  the  certification  of  its 
construction. 

These  affidavits  establish  quite  clearly  the  fact  that  twenty  miles  of 
road  were  constructed  in  a  substantial  manner,  and  were,  at  the  date 
of  the  examination  by  the  governor  of  the  State,  in  good  condition  for 
actual,  practical  use.  The  governor's  certificate  was  therefore  fully 
justified  by  the  condition  of  the  road  at  the  date  of  his  examination. 
The  road  was,  perhaps,  never  actually  operated  farthir  than  Kockland, 
a  distance  of  twelve  miles  from  the  initial  point,  and  the  remainder  of 
the  section  of  twenty  miles  was  neglected  and  allowed  to  fail  into  dis- 
use. This  is  sought  to  be  explained  and  excused  by  the  statement  that 
at  about  the  time  of  the  completion  of  said  section  of  road,  it  was  con- 
cluded that  the  route  selected  was  impracticable  and  would  have  to  be 
abandoned  in  favor  of  some  other  route,  but  about  that  time  the  ques- 
tion of  the  forfeiture  of  the  grant  under  consideration  was  brought  up 
in  Congress,  and  that  for  these  reasons  no  further  work  on  the  road  was 
attempted.  There  was  no  traffic  or  patronage  for  the  road  beyond  the 
village  of  Bockland,  and  hence  trains  were  not  run  beyond  that  point. 
It  may  be  remarked  that  the  portion  of  the  road  in  question  was  being 
repaired  at  the  time  of  the  examination  by  Mr.  Jones  of  your  office,  and 
that  it  has  since  been  completely  reconstructed  and  now  forms  a  part 
of  the  line  of  said  company's  road,  in  actual  operation. 

In  view  of  the  facts  thus  presented,  I  am  inclined  to  hold  that  the 
section  of  twenty  miles  of  road  was  properly  constructed  and  certified 
to  and  that  the  rule  heretofore  entered  against  said  company  to  show 
cause  having  been  fully  answered,  should  be  dissolved,  and  it  is  so  or* 
dered.  Under  this  disposition  of  the  matter,  it  has  become  unnecessary 
to  consider  the  question  presented  by  the  company,  and  considered  at 
some  length  by  you,  as  to  the  effect  to  be  given  the  governor's  certifi- 
cate. 

2565— VOL  13 30 


466  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Inasmncb  as  yon  have  submitted  a  plan  of  adjastment  of  this  grant, 
and  the  company  has  filed  its  petition  asking  that  it«  grant  be  adjusted 
upon  the  plan  therein  set  forth^  and  since  the  questions  thus  presented 
have  been  fully  argaed,  it  seems  proper  to  give  the  matter  considera- 
tion at  this  time.  For  a  proper  presentation  and  understauding.of  this 
subject,  a  short  review  of  the  history  of  this  grant  and  the  proceedings 
thereunder  seems  to  be  demanded.  By  the  act  of  June  3, 1856  (11  Stat, 
21),  there  was  granted  to  the  State  of  Michigan  to  aid  in  the  construc- 
tion of  certain  railroads  between  x>oint8  named  therein  *<  every  alteniate 
section  of  land  designated  by  odd  numbers ;  for  six  sections  in  width 
on  each  side  of  each  of  said  roads ;  ^  indemnity  being  provided  for  tracts 
sold  or  to  which  the  right  of  preemption  should  have  att$>ched  when  the 
line  of  any  road  was  definitely  fixed.  By  section  4  of  this  act,  the  dis- 
position of  the  lands  thus  granted  was  provided  for  as  follows: 

And  be  it  further  enacted,  That  the  lands  hereby  granted  to  said  State  shall  be  dis- 
posed of  by  said  State  only  in  manner  following,  that  is  to  say:  That  a  qnan'ity  of 
land  not  exceeding  one  hundred  and  twenty  sections  for  each  of  said  loads,  and  in- 
claded  within  a  continuous  length  of  twenty  miles  of  each  of  said  roads,  may  be 
sold ;  aud  when  the  governor  of  said  State  shall  certify  to  the  Secretary  of  the  Inte- 
rior that  any  twenty  continuous  miles  of  any.  of  said  roads  is  completed,  then  an- 
other quantity  of  land  hereby  g^ranted,  not  to  exceed  one  hundred  and  twenty  sec- 
tions for  each  of  said  roads  having  twenty  continuous  miles  completed  as  aforesaid, 
and  included  within  a  continuous  length  of  twenty  miles  of  each  of  snch  roads  may 
be  sold  ;  and  so  from  time  to  time  until  said  roads  are  completed;  and  if  any  of  said 
roads  is  not  completed  within  ten  years  no  further  sales  shall  be  made,  and  the  landa 
unsold  shall  revert  to  the  United  States. 

By  act  approved  February  14, 1857  (Laws  of  1857,  p.  346)  the  legis- 
lature of  the  State  of  Michigan  accepted  said  grant  with  all  its  restric- 
tions and  conditions,  and  conferred  the  lands  falling  within  the  various 
lines  mentioned  in  the  granting  act,  upon  varibns  companies,  those  per- 
taining to  the  line  from  Ontonagon  to  the  Wisconsin  State  line,  the  one 
brought  in  question  here  being  conferred  upon  the  Ontonagon  aud 
State  Line  Railroad  Company.  On  l^ovember  27, 1857,  this  company 
or  its  successor  by  consolidation,  filed  a  map  of  diefinite  location  of  its 
route,  which  was  accepted  by  your  office.  On  December  12, 1861,  the 
lands  supposed  to  fall  within  the  limits  of  this  line  of  road  were  certi- 
fied to  the  State  of  Michigan.  There  wete  three  lists:  (1)  Lands  not 
in  conflict  with  any  other  grant;  (2)  lands  within  the  overlapping 
limits  of  the  Ontonagon  and  State  Line  and  the  Marquette  and  State 
Line  companies,  inuring  to  those  companies  jointly;  (3)  lands  within 
the  overlapping  limits  of  the  Ontonagon  and  State  Line  and  the  Mar- 
quette and  Ontonagon  companies  for  their  joint  benefit.  Afterwards, 
on  January  1,  1868,  the  Chicago  and  Northwestern  Railway  Company, 
the  successor  of  the  Ontonagon  and  State  Line  Company,  released  to  the 
State  of  Michigan  all  its  interest  in  the  lands  embraced  in  lists  2  and 
3,  «tfpra,  and  on  May  1  of  that  year,  the  governor  of  said  State,  under 
authority  of  a  joint  resolution  of  the  legislature,  dated  February  27, 
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1867)  relinqaished  to  the  IlDited  States  all  iDterest  of  tbe  State  to  those 
lands.  On  June  17^  1870,  the  Chicago  and  ^Northwestern  Company  re- 
linquished its  claim  to  the  clear  lands  certified  for  the  benefit  of  the 
Ontonagon  and  State  Line  Company  (list  1,  ewpra)  and  on  August  14, 
following,  the  governor  relinquished  to  the  United  States  said  lands. 
These  actions  on  the  part  of  said  company  and  of  the  governor  of  the 
State  of  Michigan  were  afterwards  claimed  in  behalf  of  the' State  to 
have  been  without  authority  or  sanction  of  law,  and  therefore  of  no 
effect,  and  this  eknm  was  apparently  thought  tenable  by  your  office. 
(See  Reports  of  Commissioner  Williamson  to  Secretary  Schurz,  March 
11, 1878,  and  January  5,  1881.)  On  September  17,  1880,  the  Board  of 
Control  of  Railroad  Lauds  of  the  State  of  Michigan,  an  institution 
created  by  the  act  of  the  legislature  accepting  the  grant  of  1856,  de- 
olared  the  grant  to  the  Ontonagon  and  State  Line  Railroad  Company 
forfeited  to  the  State  of  Michigan,  and  at  the  same  time,  designated  the 
Ontonagon  and  Brule  River  Railroad  Com])any,  which  had  petitioned 
therefor,  "  as  the  proper  and  competent  party  to  receive  said  grant  of 
lauds"  and  did  then  ^^  release  to  and  confer  upon "  said  company  ^^  all 
and  every  the  right,  title  and  interest  which  now  remains  in  tbe  said 
State  of  Michigan  to  the  said  lauds,  be  the  same  more  or  less"  for  the 
construction  of  said  line  of  road  ^' under  the  general  regulations  and 
restrictions  of  said  act  of  the  legislature  of  the  State  of  Michigan, 
passed  February'  14th,  1857,  and  such  other  and  further  conditions  as 
may  be  imposed  by  the  legislature  of  Michigan."  The  said  company, 
on  September  28, 1880,  by  formal  resolution  of  its  board  of  directors, 
ai;ce])ted  said  grant  ''under  tbe  regulations,  restrictions,  and  conditions 
stated  in  said  action  and  resolutions  of  said  Board  of  Control."  On 
June  7, 1881,  the  legislature  of  Michigan  passed  an  act  to  confirm  the 
action  of  the  Board  of  Control,  and  by  said  act,  prescribed  certain  reg- 
ulations and  restrictions  whereby  the  said  company  was  required  to 
begin  the  construction  of  its  road  at  the  village  of  Ontonagon,  to  build 
twenty  miles  of  its  road  by  August  1, 1882,  and  to  complete  its  road 
l)y  December  1, 1886.  It  was  further  provided  that  whenever  and  as 
often  as  said  company  should  complete  and  put  in  running  order  any 
section  or  sections  of  twenty  miles  of  its  road  and  that  fact  should  be 
<;ertified  by  the  governor,  it  should  be  entitled  to  select  the  amount  of 
one  hundred  and  twenty  sections  of  land  included  within  any  twenty 
-continuous  miles  of  said  road  as  originally  located,  and  upon  such  selec- 
tion, the  equitable  title  to  such  lands  should  rest  in  the  company  to 
'Which  was  added  the  following : 

But  said  company  shall  not  be  allowed  to  convey,  mortgage,  or  otherwise  incnm- 
"ber  said  lands  nntil  ihe  same  shall  have  been  patented  to  it  by  the  State ;  and  the 
same  shall  not  be  patented  until  tbe  whole  line  of  said  road  shall  have  been  fully 
<}ompleted  and  accepted  by  the  Governor. 

The  governor  of  the  State,  under  date  of  February  24, 1882,  certified 
to  the  completion  of  a  section  of  twenty  miles  of  this  road  running 
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flOQth  from  the  northern  terminns  at  Ontonagon.  The  company  there- 
upon selected  one  hundred  and  twenty  sections  of  land  at  the  southern 
end  of  the  grant. 

This  was  the  status  of  the  grant  at  the  date  of  the  passage  of  the 
act  of  March  2, 1889  (25  Stat,  1008),  declaring  forfeited  the  grants  made 
by  the  act  of  Jnne  3, 1856. 

On  Jnne  15, 1889,  the  legislature  of  the  State  of  Michigan  passed  a 
joint  resolution,  reciting  the  granting  act  of  1856  and  the  act  of  for- 
feiture, and  authorizing  and  empowering  the  governor  of  8aid  State 
<<  to  relinquish  and  surrender  to  the  United  States  all  the  lands  hereto- 
fore certified  to  this  State  under  the  act  to  aid  in  the  construction  of 
said  roads  which  are  opposite  to  and  coterminous  with  the  uncompleted 
portions  of  the  said  roads,"  excepting  therefrom  such  lands  as  had 
been  patented  by  the  State  to  the  Marquette,  Houghton  and  Ontonagon 
Bailroad  Company,  and  by  f aid  company,  conveyed  to  the  Michigan 
Land  and  Iron  Company.  The  governor,  in  accordance  with  the  au- 
thority granted  him  by  said  joint  resolution,  executed  an  instrument 
purporting  to  reconvey  to  the  United  States  the  lauds  included  within 
the  terms  of  said  resolution. 

The  provisions  of  said  act  of  March  2,  18S9  (25  Stat,  1008),  so  far  as 
it  seems  necessary  to  quote  therefrom  at  this  time,  are  as  follows: 

That  there  is  Lcrtby  forfeited  to  the  Uoited  States,  and  the  United  States  hereby 
resumes  the  title  thereto  all  lauds  heretofore  e^ranted  to  the  State  of  Michigan  by 
virtue  of  an  act  entitled  ''An  act  making  a  j^rant  of  alt^ernate  sections  of  the  public 
lands  to  the  State  of  Michigan,  to  aid  in  the  constrnction  of  certain  railroads  in  said 
State  and  for  other  purposes/'  which  took  eflect  Jnne  third,  eighteen  hundred  and 
fifty  six,  ^'hich  are  opposite  to  and  coterminous  with  the  uncompleted  portion  of  any 
railroad,  to  aid  in  the  construction  of  which  said  lands  were  grant<>d  or  applied,  and 
all  such  lands  are  hereby  declared  to  be  a  part  of  the  public  domain. 

Sec.  2,  That  nothing  in  this  act  shall  be  construed  as  forfeiting  any  lands  thathare 
been  heretofore  earned  by  the  location  and  construction  of  any  portion  of  any  rail- 
road hereinbefore  mentioned  under  any  act  of  Congress  making  a  grant  of  public 
lands  in  the  State  of  Michif^an,  Provided :  That  such  lands  lie  opposite  such  con- 
structed load,  or  if  indemnity  lauds  are  provided  in  such  grants  the  same  shall  be 
selected  from  the  publio  lands  within  such  indemnity  limits  lying  nearest  to  snob 
constrncted  road : 

The  Ontonagon  and  Brule  Eiver  Railroad  Company  has  asked  for  an 
adjustment  of  the  grant  of  1856  so  far  as  it  is  interested,  claiming  that 
by  the  construction  of  twenty  miles  of  road  it  became  and  is  entitled 
under  said  grant  to  receive  two  hundred  and  forty  sections  of  land,  that 
is,  one  hundred  and  twenty  sections  wereearned  by  the  survey  and  loca- 
tion of  the  road,  and  another  one  hundred  and  twenty  sections  were 
earned  by  the  construction  of  the  twenty  miles.  And  it  presents  its 
further  claims  under  the  forfeiture  act,  in  the  following  language: 

Tour  petitioner  shows  that  under  the  provisions  of  said  act  of  March  2, 18S9,  it  is  en- 
titled from  the  date  of  said  act,  as  by  way  of  new  grant ;  (a)  first  to  a  n,ioiety  of  all 
lands  in  its  place  limits  within  tbe  first  twenty  miles  of  completed  road  not  dispoaed 
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of  by  the  United  States  at  date  of  definite  location  ;  (b)  for  any  deficiency  then  ap- 
pearing in  its  full  quantity  of  two  hundred  and  forty  sections,  to  indemnity  lauds 
commencing  at  Ontonagon  and  rnnning  sonth  for  quantity ;  (o)  to  have  and  receive 
ench  lands  from  the  date  of  trhe  act  of  March  2,  1889,  by  statutory  designation  and 
selection  ;  (d)  that  as  to  pra-emption  and  homestead  claims,  within  the  territory  thus 
by  statute  set  aside  to  satisfy  petitioner's  grant,  sach  claims  are  invalid  as  against  the 
statutory  railroad  selection  for  the  company  unless  established  by  actual  occupancy  on 
or  before  the  Ist  day  of  May,  1888. 

Yoar  office,  after  considering  the  matter,  concladed  that  said  com- 
pany is  not  entitled  to  anything  "  as  by  way  of  new  grant  ^  under  the 
act  of  1889,  and  that  whatever  lands  it  may  be  entitled  to  are  sach  as 
were  earned  under  the  act  of  1856  by  the  construction  of  the  road ;  that 
this  grant  was  one  of  '*  place  ^  and  not  one  of  "  quantity,'^,  and  hence  no 
specified  amount  was  granted ;  that  to  the  extent,  the  granted  limits  of 
this  road  and  those  of  the  road  from  Marquette  to  Ontonagon  overlapped 
the  grant  was  of  a  moiety  to  each  road,  and  that  neither  has  any  claim 
for  indemnity  on  account  of  the  moiety  granted  to  the  other,  summing 
the  matter  up  as  follows : 

The  amount  earned  by  the  construction  would  therefore  be  the  vacant  odd  sections 
within  the  six  miles  granted  limits  coterminous  with  constructed  road  and  without 
the  limit's  of  the  grant  for  the  road  extending  from  Marquette  to  Ontonagon,  and  in- 
demnity for  such  of  the  sections  as  bad  been  disposed  of  within  sach  clear  limit  also 
an  amount  equal  to  one  half  of  the  odd  numbered  sections  within  the  common  granted 
limits  of  the  two  roads. 

Upon  the  question  of  indemnity,  it  was  said : 

As  to  selection  of  such  indemnity,  the  right  to  any  speciflo  tract  will  be  consid- 
ered when  lists  are  presented  in  dne  form,  but  I  might  add  that  the  condition  of  the 
tract  at  the  date  of  selection  will  determine  the  fact  as  to  whether  such  tract  is  sub- 
ject to  selection. 

It  is  first  contended  on  the  part  of  certain  parties  who  are  asserting 
a  claim  to  some  of  the  lands  within  the  limits  of  the  original  grant  by 
virtue  of  settlement  thereon,  and  who  have  been  heard  in  opposition  to 
the  claims  of  the  railroad  company,  that  the  Ontonagon  and  Brule  Biver 
liailroad  Company  has  no  such  relation  to  the  lands  affected  by  the  acts 
of  1856  and  1889  that  it  can  be  heard  as  a  claimant  before  this  Depart- 
ment. This  contention  can  not  be  allowed.  The  company  is  the  real 
beneficiary  and  party  in  interest,  and  should  be  heard  in  support  of  its 
claims.  This  course  has  been  heretofore  followed  in  adjusting  grants 
made  to  the  different  States,  and  will  not  now  be  departed  from. 

It  having  been  concluded  that  this  company  actually  constructed 
twenty  miles  of  its  road,  it  is  by  the  express  provisions  of  the  act  de- 
claring a  forfeituie,  entitled  to  the  amount  of  lands  earned  under  the 
terms  of  the  granting  act,  by  the  construction  of  that  proportion  of  the 
full  length  of  its  entire  road,  provided  that  quantity  can  be  found 
within  the  limits  prescribed  by  the  forfeiting  act.  It  should  be  noted 
in  this  connection  that  the  act  of  March  2, 1889,  supra  differs  in  the 
wording  of  the  forfeiting  clause  from  the  act  of  September  29, 1890  (26 
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Stat.,  4%),  commonly  deslgDated  as  thn  '< general  forfeiture  act."  The 
forraeract  declares  forfeited  all  lands  "  op]>o8itetoand  coterminoas  with 
the  uncompleted  portion  of  any  railroad,*^  while  the  latter  act  declares 
forfeited  all  lands  <<opi>osite  to  and  coterminoas  with  the  portion  of  any 
such  railroad  not  now  completed  and  in  operation."  Even  applying 
this  latter  act,  the  company  would  still  be  entitled  to  land  for  twenty 
miles  of  road  because  it  had  that  much  completed  and  in  operation  at 
the  date  of  said  act.  The  determination  in  this  case  that  the  company 
is  entitled  to  the  amount  of  land  pertaining  to  the  length  of  constructed 
road,  without  regard  to  whether  said  road  was  in  operation,  will  not 
control  in  cases  arising  under  the  general  forfeiture  act. 

In  support  of  the  claim  ot  the  company  ^Hhat  by  reason  of  the  location 
of  the  entire  line  and  the  construction  of  twenty  miles  of  road  two  hun- 
dred and  forty  sections  of  land  have  been  earned,"  the  case  of  Railroad 
Land  Company  v.  Gourtright  (21  Wall.,  310)  is  cited,  and,  in  fact,  this 
case  furnishes  the  sole  basis  and  foundation  of  the  argument  advanced 
in  support  of  that  claim.  It  is  strenuously  insisted,  not  only  that  the 
decision  in  that  case  supports  the  claim  made  here,  but  that  Congress^ 
in  framing  this  act  of  forfeiture,  had  in  mind  that  decision  construing 
an  act  using  the  same  language  as  is  found  in  the  act  making  the  grant 
which  is  now  declared  forfeited,  and  by  the  nseof  the  words  '^  earned  by 
location  "  meant  to  indicate  the  land  which  the  court  had  said  might  be 
sold  before  any  road  was  constracted. 

The  facts  in  that  case  were  different  from  those  presented  in  the  case 
now  under  consideration.  In  that  ca^e,  the  grant  to  the  State,  which 
contained  a  provision  as  to  the  disposition  of  the  lands,  in  the  same 
words  as  are  found  in  section  4,  quoted  above,  of  the  granting  act,  now 
under  consideration,  was  conferred  upon  the  railroad  company  upon 
the  condition  that  a  certain  portion  of  road  should  be  built  within  three 
years,  and  that  the  road  should  be  completed  within  a  specified  time. 
The  company  located  its  line  of  road,  and  caused  a  considerable  amount 
of  work  to  be  done  thereon.  Gourtright,  one  of  the  contractors  who  did 
grading  on  the  road,  received  in  payment  therefor  construction  bonds 
and  land  scrip  of  the  company  which  he  afterwards  surrendered  in  con- 
sideration of  the  conveyance  to  him  of  the  land  in  controversy,  that  is, 
he  bought  said  land*  The  State  afterwards  declared  a  forfeiture  of  the 
grant,  for  failure  on  the  part  of  the  company  to  build  the  road,  and 
conferred  it  upon  another  company.  The  question  presented  was  as 
to  whether  Gourtright  took  a  good  title  to  the  land.  Gonnsel  for  the 
railroad  company  here  quote  from  the  opinion  in  that  case,  as  follows : 

It  is  trae  that  it  was  the  sole  object  of  the  grant  to  aid  in  the  construction  of  the 
railroad,  and  for  that  purpose  the  sale  of  the  land  was  only  allowed  as  the  road  was 
oompleted  in  divisions,  exoept  as  to  one  hondred  and  twenty  sections. 

The  evident  intention  of  Congress  in  making  this  exception  was  to  furnish  aiil  for 
snch  preliminary  work  as  wonld  be  required  before  the  constrnotion  of  any  part  of 
the  road.  No  conditions,  therefore,  of  any  kiud  were  imposed  npon  the  State  in  the 
disposition  of  this  quantity,  Congress  relying  upon  the  good  faith  of  the  State  to  see 
that  its  proceeds  were  applied  for  the  purpose  contemplated  by  the  act. 
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Nor  was  there  any  reatrictton  upon  the  State  as  to  the  place  where  the  one  hundred 
and  twenty  sections  should  be  selected  along  the  line  of  the  road,  except  that  they 
should  be  included  within  a  continuous  length  of  twenty  miles  on  each  side.  They 
might  be  selected  from  lands  adjoining  the  eastern  end  of  the  road,  or  along  the 
the  western  end,  or  along  the  central  portion  thereof. 

Tbe  court  went  on  to  say,  however,  that  the  act  of  Congress  was  a 
grant  to  the  State  in  praesenti;  that  the  act  of  the  State  was  a  grant 
in  praesenti  to  the  railroad  company ;  that  the  conditions  as  to  the  com- 
pletion of  the  road  were  conditions  subsequent,  and  concluded  as  fol- 
lows: 

The  terms,  in  which  the  right  is  reseryed  by  the  act  of  the  State  to  resume  the 
lands  granted,  imply  what  the  previous  language  of  the  act  declares,  that  a  present 
transfer  was  made,  and  not  one  dependent  upon  conditions  to  be  previously  performed. 
The  right  is  by  them  restricted  to  such  lands  as  at  the  time  of  resumption  had  not 
been  previously  disposed  of.  The  resumption,  therefore  of  the  grant  by  the  failure 
of  the  first  company  to  complete  the  load  did  not  impair  the  title  to  the  lands,  which 
the  act  of  Congress  authorized  to  be  sold  in  advance  of  such  completion,  and  which 
were  sold  by  that  company. 

In  the  case  we  are  now  considering,  no  lands  have  been  sold  by  the 
company,  and  in  this  very  material  point,  it  differs  from  the  case  pre- 
sented to  the  supreme  court.  Not  only,  was  there  no  sale  here,  but  one 
of  the  restrictions  or  conditions  imposed  upon  said  company  by  the 
legislature  of  the  State  was  that  ^^said  company  shall  not  be  allowed 
to  convey,  mortgage,  or  otherwise  incumber  said  lands  until  the  same 
shall  have  been  patented  to  it  by  the  State." 

It  was  not  said  in  tlje  Gourtright  case  that  any  land  was  earned  by  loca- 
tion, but  the  contrary  was  intimated  when  it  was  said  that  Congress 
relied  upon  the  good  faith  of  the  State  to  see  that  the  proceeds  of  any 
sale  made  previous  to  construction  '<  were  applied  for  the  purposes 
contemplated  by  the  act,"  that  is,  to  see  that  the  work,  necessary  to  be 
doce  to  earn  the  amount  of  land  so  sold,  was  done.  I  think  it  must  be 
concluded  then  that  the  Gourtright  case  does  not,  as  claimed,  hold  that 
land  was  earned  by  the  location  of  the  line  of  road,  but  that  it  does 
hold  that  while  Gongress,  in  these  grants,  authorized  the  sale  of  land 
in  advance  of  construction,  yet  that  only  such  land  as  had  been  actually 
sold  was  taken  out  of  the  operation  of  an  act  declaring  a  forfeiture  of 
the  grant.  This  was  the  conclusion  reached  by  this  Department  when 
preparing  instruction  in  the  matter  of  the  forfeiture  of  the  grant  to 
Alabama.  Tennessee  and  Goosu  R.  K.  Go.  (12  L.  D.,  254).  The  Court- 
right  case  is  not  applicable  here  to  the  extent  claimed  by  the  railroad 
company,  and  in  so  far  as  it  is  applicable,  does  not  sustain  the  proposi- 
tion in  support  of  which  it  is  cited. 

It  is  further  urged  that  the  declaration  in  the  second  section  of  the 
forfeiture  act  '^that  nothing  in  this  act  shall  be  construed  as  forfeiting 
any  lands  that  have  been  heretofore  earned  by  the  location  and  con- 
struction of  any  portion  of  any  railroad,*^  etc.  clearly  indicates  that 
Gongress  contemplated  that  some  lands  were  earned  by  ^Mocation''  and 
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others  by  "construction,"  and  that  those  earned  by  location  conld  be 
none  other  than  those  tracts  which  might,  under  the  terms  of  the  grant- 
ing act,  be  sold  prior  to  construction.  To  give  the  act  the  eflfect  thus 
claimed  for  it  would  require  a  forced  and  unnatural  reading  of  the 
words  used,  and  would  virtually  nullify  the  proviso  to  this  section 
<^  that  said  lands  lie  opposite  such  constructed  road."  A  similar  ques- 
tion came  up  in  the  case  of  the  Tennessee  and  Coosa  B.  B.  Co.,  svpra^ 
and  in  the  opinion  rendered  therein,  after  quoting  the  language  of  the 
supreme  court  in  the  Courtright  case  a«  to  the  intention  of  Congress  in 
allowing  the  sale  of  land  in  advance  of  construction,  it  was  said : 

Bat  it  was  also  intmuled  that  these  one  handred  aud  tweuty  sections  sliould  be  in 
full  satisfaction  of  the  grant  for  the  6rMt  twenty  miles  of  the  road  completed, 
whether  the  lands  were  or  were  not  coterminous  therewith.  As  to  that  part  of  the 
road,  no  other  or  farther  grant  was  made. 

The  position  taken  by  this  Department  is  substantially  the  same  as 
taken  by  you  in  this  case  when  you  say  ^'After  the  passage  of  the  act 
of  forfeiture,  the  grant  assumed  a  new  terminus,  and  was  as  a  conse- 
quence proportionally  reduced."  This  construction  is  the  natural  one, 
carries  into  operation  all  the  provisions  of  the  act  and  places  it  in  har- 
mony with  other  acts  of  the  same  nature,  while  that  contended  for  in 
behalf  of  the  company  requires  a  forced  reading  of  the  words  used, 
virtually  renders  inoperative  a  part  of  the  provisions  of  the  act,  and  con- 
stitutes it  an  exception  to  the  usual  action  by  Congress  in  similar 
cases.  The  contention  of  the  company  that  it  is  entitled  to  one  hun- 
dred and  twenty  sections  of  land  as  earned  by  the  location  of  its  line 
of  road,  and  to  another  one  hundred  and  twenty  sections  as  earned  by 
the  construction  of  twenty  miles  of  its  road,  can  not  be  sustained. 

The  amount  of  land  said  company  is  entitled  to  is  the  amount  it 
would  have  been  entitled  to  if  the  original  grant  had  been  for  a  road 
from  Outouagon  to  the  point  at  which  construction  stopped,  that  is,  for 
a  road  twenty  miles  in  length.  If  this  were  the  only  road  provided 
for  in  the  granting  act,  it  would  then  be  entitled  to  an  amount  of 
land  equal  to  the  amount  contained  in  the  odd  numbered  sections  fonnd 
within  the  granted  limits.  We  And,  however,  that  the  act  of  1856  pro- 
vided for  another  road  running  to  Ontonagon  and  overlapping  in  its 
granted  limits  the  limits  of  the  company  now  here.  That  in  so  far  as  the 
granted  limits  of  these  two  roads  overlap,  each  company  took  an  undi- 
vided moiety  of  the  lands  granted  is  a  proposition  too  well  settled  to 
require  more  than  a  statement  of  it  here.  St.  Paul  and  Sioux  City  R. 
R.  Co.  r.  Winona  and  St.  Peter  R.  R.  Co.,  (112  U.  S.,  720) ;  Sioux  City 
aud  St.  Paul  R.  E.Co.  r.  Chicago,  Milwaukee  and  St.  Paul  Ey.  Co.  (117 
tJ.  S.,  400) ;  Sioux  City  and  St.  Paul  R.  R.  Co.  v.  Chicago,  Milwaukee 
and  St.  Paul  Ry.  Co.,  (6  L.  D.,  54) ;  Chicago.St  Paul,  Minneapolis  and 
Omaha  Ry.  Co.  (11  L.  D.,  607). 

Counsel  for  the  railroad  company  complain  that  their  position  as 
to  the  effect  of    the  aet  of  1889  was  misapprehended,  both   by  your 
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ofiSce  and  by  opposing  counsel,  when  it  was  assaraed  that  they  claimed 
by  virtue  of  that  act  '^  a  new  grant  of  something  not  originally  in- 
cluded in  the  grant  to  the  State  and  not  excepted  from  forfeitures,^ 
and  deny  that  such  is  their  position.  They  proceed  at  once,  however, 
to  point  out  several  particulars  in  which,  as  they  claim,  said  act  of 
1889  operated  as  a  new  grant  It  is  claimed,  that  inasmuch  as  said  act 
forfeited  the  lands  within  the  limits  of  the  Marquette,  Houghton  and 
Ontonagon  road,  and  at  the  same  time,  commanded  the  Ontonagon  and 
Brule  Biver  company  to  take  its  indemnity  lands  nearest  its  con- 
structed road,  thus  necessarily  compelling  the  last  named  company  to 
take,  in  part  satisfaction  of  its  grant,  lands  formerly  appertaining  to 
the  Marquette,  Houghton  and  Ontonagon  road,  and  consequently  effect- 
ing a  setting  apart  of  those  lands  for  the  use  of  said  Ontonagon  and 
Brule  River  company,  it  was  to  this  extent  a  new  grant.  Or  as  summa- 
rized by  counsel : 

lu  other  wordB,  CoDgress  by  one  and  the  same  act  declared  forfeited  all  such  com- 
mon limits  appertaining  to  the  Marqaette,  Honghton  and  Ontonagon  grant  and  con- 
ferred the  same  npon  the  Ontonagon  and  Brule  Company  in  compnlsory  satisfaotton 
of  our  earned  quantity  excepted  from  forfeiture. 

If  it  be  intended  by  this  to  say  that  the  grant  of  1856  was  in  any  way 
enlarged  or  increased  in  quantity  by  the  act  of  1889,  such  contention 
can  not  be  sustained.  While  counsel  deny  that  they  are  <<  claiming  a 
new  grant  of  something  not  originally  granted  to  the  Stnte  and  not  ex- 
cepted from  forfeiture,"  they  certainly  do  claim  that  their  road  was  to 
receive  some  benefit  under  the  act  of  1889  other  and  greater  than  that 
conferred  by  the  granting  act  of  1856.  That  it'  was  intended,  however, 
by  this  forfeiture  act,  to  enlarge,  or  increase  the  quantity  of  land  to 
which  any  particular  beneficiary  mentioned  in  the  granting  act  was 
entitled  thereunder  is  directly  contradicted  by  the  provisions  of  sec- 
tion 4  of  the  act  of  1889,  which  reads  as  follows : 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shall  inure  to  the 
benefit  of  any  State  or  corporation  to  which  lands  may  have  been  granted  by  Con- 
gress except  as  herein  otherwise  provided ;  nor  shall  this  act  be  construed  to  enlarge 
the  area  of  land  originally  covered  by  any  such  grant,  or  to  waive  or  release  in  any 
way  any  right  of  the  United  States  now  existing  to  have  «ny  other  lands  granted  by 
them,  as  recited  in  the  first  section,  forfeited  for  any  failure,  past  or  future,  to  com- 
ply with  the  conditions  of  the  grant.  Nor  shall  the  moiety  of  the  lands  granted  to 
any  railroad  company  on  account  of  a  main  and  a  branch  line  appertaining  to  nn« 
completed  road,  and  hereby  forfeited,  within  the  conflicting  limits  of  the  grants  for 
such  main  and  branch  lines,  when  but  one  of  such  lines  has  been  completed,  inure^ 
by  virtue  of  the  forfeiture  hereby  declared,  to  the  benefit  of  the  completed  line. 

It  is  further  said  in  this  connection  by  counsel  for  the  company: 

The  ease  of  St.  Paul  and  Sioux  City  K.  R.  Co.  v,  Winona  and  St.  Peter  R.  R.  Co. 
112  U.  S..  720  did  not  involve  a  similar  state  of  facts.  In  the  case  at  bar  there  is 
but  one  grant  and  one  roadj  the  lands  to  be  apportioned  by  the  State  through  its  Board 
of  Control. 

I  can  not  agree  to  this.  It  seems  to  me  to  be  just  such  a  case  in  so 
far^  at  lea^t,  as  to  the  quantity  of  lands  granted,  as  was  before  the 
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court  in  the  case  cited.  The  respective  lines  of  these  two  roads  have^ 
from  the  date  of  the  granting  act,  been  treated  as  separate  and  distinct 
lines  by  the  government,  the  State  and  the  companies  themselves. 

I  must  conclude  then  that  the  amount  of  land  to  which  the  company 
is  entitled  is  the  number  of  acres  included  in  the  odd  sections  within 
the  six  miles  granted  limits  coterminous  with  constructed  road  and 
without  the  granted  limits  of  the  road  from  Marquette  to  Ontonagon 
and  a  moiety  of  the  odd  numbered  sections  found  within  the  common 
granted  limits  of  the  two  roads  coterminous  with  constructed  portion 
of  the  Ontonagon  and  Brule  Biver  company's  road.  This  is  the  meas- 
ure of  the  grant  as  to  quantity. 

Immediately  following  the  claim  made  for  all  the  lands  in  the  over* 
lapping  limits  of  the  two  roads,  counsel  say : 

If,  however,  it  should  be  held  that  we  are  not  entitled  to  aU  the  place  lands  in  th» 
common  or  overlapping  limits,  and  are  only  entitled  to  the  moiety  awarded  us  by 
the  Commissioner,  btill  for  the  moiety  so  lost  we  are  entitled  to  indemnity.  United 
States  9.  Sioux  City  and  St.  P.  R.  R.  Co.    43  Fed.  Rep.,  617. 

Counsel  submit  this  proposition  and  authority  without  argument  or 
comment  of  any  kind,  as  if  it  were  C(  nclusive.  This  doctrine  laid  down 
by  Justice  Shiras  of  the  circuit  court  is  not  the  rule  that  has  been 
heretofore  followed  by  this  Department  as  laid  down  in  numerous 
decisions  from  among  which  I  would  cite^  Sioux  Uity  and  St«  Paul  K.  B» 
Go.  V.  Chicago,  Milwaukee  and  St.  Paul  By.  Co.  (6  L.  D.,  54) ;  Missouri,. 
Kansas  and  Texas  By.  Co.  (11  L.D.,  130). 

The  rule  thus  announced  and  followed  was  adopted  after  a  careful 
consideration  of  the  question,  and  is,  in  my  opinion,  the  logical  sequence 
of  the  rulings  of  the  supreme  court  in  those  cases  cited  hereinbefore 
where  it  was  held  that  two  roads  claiming  under  one  and  the  same 
grant  take  each  an  undivided  moiety  of  lands  in  the  over-lapping 
granted  limits.  If  each  company  has  an  undivided  moiety  of  these 
lands,  it  would  be  impossible  to  say  that  any  particular  tract  was  so 
lost  by  either  company  as  to  form  a  basis  for  an  indemnity  selection. 
Under  these  circumstances,  I  must  decline  to  adopt  the  views  ex- 
pressed by  Ju^ice  Shiras,  and  this  grant  will  be  adjusted  under  the 
rule  laid  down  in  the  case  of  Sioux  City  and  St.  Paul  B.  B.  Co.  v» 
Chicago,  Milwaukee  and  St.  Paul  By.  Co.  (6  L.  D.,  54.) 

The  quantity  of  land  to  which  said  company  is  entitled  having  been 
determined,  it  becomes  necessary  to  determine  where  such  lands  are  to 
be  taken,  that  is,  the  locus  of  the  lands  excepted  from  the  forfeiture  by 
the  second  section  of  the  act  of  March  2, 1889. 

That  act  first  declared  forfeited  all  lands  granted  by  the  act  of  1856, 
opposite  to  and  coterminous  with  the  uncompleted  portion  of  any  rail- 
road, to  aid  in  the  construction  of  which  they  were  granted  or  applied, 
and  in  section  2,  declared  that  nothing  in  the  act  should  be  construed 
as  forfeiting  any  lands  that  had  been  theretofore  earned  by  the  location 
and  constrbction  of  any  portion  of  any  road,  <' Provided:  that  suck 
lands  lie  opposite  sueh  constructed  road." 
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The  lan^nap^e  ased  in  section  2  constitutes  a  declaration  of  what  is 
necessarily  implied  from  the  reading  of  section  1,  and  the  full  import  of 
both  sections,  so  far  as  they  affect  the  line  of  road,  is  that  lands  within 
the  limits  of  that  part  of  the  grant  of  1856  pertaining  to  the  line  from 
Ontonagon  to  the  Wisconsin  State  line,  as  fixed  by  the  map  of  definite 
location,  which  are  coterminous  with  and  opposite  to  the  unconstructed 
portion  of  said  road  are  forfeited,  and  that  those  lands  within  the  same 
limits  coterminous  with  and  opposite  to  the  constructed  portion  of 
road  are  saved  and  excepted  from  the  forfeiture.  It  should  be  borne 
in  mind  in  the  consideration  of  this  act  that  the  excepting  clause 
is  simply  a  corollary  of  the  forfeiting  clause,  and  that  the  two  taken 
together  embrace  all  the  land  in  any  way  affected  by  said  act.  It 
seems  clear  then,  from  the  statement  alone,  of  the  provisions  of  said 
act,  that  so  far  at  least  as  lands  in  the  '<  granted"  limits  are  concerned, 
none  can  be  taken  beyond  the  point  to  which  we  have  concluded  said 
road  was  completed.  Nothing  is  urged  against  the  soundness  of  thi» 
proposition,  and  it  is  therefore  unnecessary  to  dwell  longer  upon  it. 

In  summarizing  the  claims  of  the  company,  it  is  said  that  it  is  en- 
titled as  follows : 

Sixth.  In  case  we  are  limited,  as  to  both  place  and  indemnity,  to  lands  opposite 
constructed  road,  then  to  a  recertifi cation  of  the  terminal  line  so  that  the  same  shall 
be  ran  at  right  angles  to  the  first  twenty  mile  section  of  the  located  land. 

There  is  no  map  among  the  papers  before  me  showing  the  termiuat 
line  determined  upon  in  your  ofQce.  It  seems,  from  your  report,  that 
the  constructed  line  of  road  deviated,  to  some  extent,  towards  the  east- 
ern end  thereof,  from  the  line  fixed  by  the  map  of  definite  location,  but 
to  what  extent,  I  am  not  able  to  determine.  The  only  manner  in  which 
it  may  be  ascertained  what  lauds  lie  opposite  the  constructed  portion 
of  the  road  is  by  drawing  a  line  through  the  terminal  point  of  construc- 
tion. The  line  of  constructed  road  here  furnishes  the  measure  for  the 
grant  and  the  basis  for  the  determination  of  the  terminal  lines,  which 
lines  must  be  drawn  at  right  angles  to  the  basis,  thus  provided,  for  the 
adjustment  of  the  grant.  Michigan  Land  and  Iron  Go.  (12  L.  D.,  214) ; 
Gulf  and  Ship  Island  R.  B.  Co.  (12  L.  D.,  269). 

The  terminal  lines  adopted  by  your  oflSce  were,  as  I  understand,  fixed 
in  accordance  with  this  rule,  but  if  they  were  not,  such  a  change  therein 
as  may  be  necessary  to  make  them  accoid  therewith  should  be  made. 
The  plan  of  adjustment  presente<l  by  you  is,  as  I  understand  it,  in  accord 
with  the  conclusions  reached  herein. 

The  only  question  left  to  be  considered  is  as  to  what  lands  are  to  be 
taken  as  indemnity  and  the  mode  of  their  selection,  which  question 
was  not  considered  in  your  ofAee,  but  which  is  presented  and  discussed 
at  length  on  the  part  of  the  company.  The  quantity  of  lands  to  which 
the  company  is  entitled  as  indemnity  is,  of  course,  to  be  determined  by 
the  amount  which  shall  be  found  to  have  been  lost  from  the  place  or 
granted  lands.    It  is  claimed  by  the  company  that  the  forfeiture  of  the 
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grant  pertainiug  to  tbe  Marqaette,  Houghton  and  Ontonagon  road  left 
the  land  in  the  indemnity  belt  of  the  grant  for  the  Ontonagon  and 
Brule  River  road  entirely  free  from  any  question  ever  presented  by  any 
conflict  between  the  two  roads.  This  proposition  is,  in  my  opinion,  a 
sound  one,  especially  in  view  of  the  fact  that  the  action  of  the  State, 
through  its  government,  in  relinquishing  and  recon  veying  to  the  United 
States  all  its  claim  to  lands  in  that  portion  of  the  grant  pertaining  to 
the  Marquette,  Houghton  and  Ontonagon  road,  disposed  of  all  ques- 
tions that  could  possibly  have  arisen  as  to  the  effect  of  the  forfeiture 
act  to  re-invest  the  United  States  with  the  title  to  said  lands.  They 
would  therefore  seem  to  be  subject  to  selection  by  the  Ontonagon  and 
Brule  River  Company  as  indemnity,  were  it  not  for  the  provision  con- 
tained in  section  4  of  the  forfeiture  act 

that  no  lands  declared  forfeited  to  the  United  States  by  this  act  shall  innre  to  the 
benefit  of  any  State  or  corporation  to  which  lands  may  have  been  granted  by  Con- 
gress, except  as  herein  otherwise  provided  for. 

Prior  to  the  forfeiture,  these  lands,  being  within  the  primary  limits 
of  the  grant  for  the  Marquette,  Houghton  and  Ontonagon  Railroad,  and 
not  excepted  from  such  grant,  could  not  have  been  selected  by  the 
Brule  Company  as  indemnity,  and  if  such  selection  is  now  permitted, 
it  must  be  by  reason  of  the  forfeiture  act. 

This  is  specially  provided  against  by  Congress,  the  evident  purpose 
being  to  forever  remove  from  railroad  claim  and  restore  to  the  public 
domain,  free  and  unincumbered,  all  lands  forfeited  by  said  act.  To  hold 
that  these  lands  are  available  to  the  Brule  Company  under  the  forfeit- 
ure act,  would  be  to  hold,  in  effect,  that  said  act  is  a  new  grant. 

It  has  been  urged  that  the  expression,  or  limitation,  <<  except  as  herein 
otherwise  provided  for,''  referred  especially  to  these  lands,  and  was 
intended  to  remove  them  from  the  provisions  of  the  4th  section,  so  that 
they  might  be  taken  by  the  Brule  Company  as  indemnity. 

In  the  first  place,  I  am  unable  to  find  any  other  language  in  the  act 
to  harmonize  with  this  construction,  and  to  accept  such  construction, 
the  4th  section  referred  to  must  be  held  to  create  the  right,  and  also  to 
except  it  from  the  plain  provisions  against  such  right.  I  might  also 
state  that,  unless  this  provision  in  the  4th  section  of  the  act  was  in- 
tended to  bar  any  claim  to  these  lands  as  indemnity,  I  am  at  a  loss  to 
understand  to  what  lands  it  referred ;  hence,  under  the  construction 
contended  for  by  the  company,  provision  was  made  against  the  right  of 
selecting  forfeited  lands  as  indemnity,  and  by  the  exception  the  bar  was 
removed,  a  reductio  ad  absurdum, 

I  have  already  held  that  the  granted  lands  opposite  an  unconstructed 
road  can  not  be  taken  by  that  road,  and  it  would  be  unreasonable  to 
suppose  that  Congress  provided  against  the  company  in  whose  granted 
limits  they  were,  and  yet  permitted  another  road  to  take  the  same  lands 
as  indemnity.  I  am  therefore  of  the  opinion  that  no  lands  within  the 
primary,  or  granted,  limits  of  any  of  the  grants  made  by  the  act  of  June 
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3, 185C  (8vpra)y  to  the  State  of  Michigan,  and  opposite  nnconstructed 
road,  can  be  selected  as  indeniDity  on  account  of  the  constracted  por* 
tion  of  said  roads. 

The  further  claim  of  the  company  as  to  indemnity  land  may  be  gath- 
ered from  the  following  quotation  from  a  brief  filed  herein,  viz : 

So  far  as  this  iDdemnity,  to  make  np  the  qoantity  earned  by  location  and  constrao- 
tion  oyer  and  above  the  quantity  fonnd  in  place,  is  concerned,  there  is  no  restriction 
whatever  to  lands  opposite  constracted  road.  But  the  entire  body  selected  must  be  so- 
taken  in  compact  form  that  no  tract  therein  shall  be  farther  from  the  constructed 
load  than  any  other  vacant  tract  subject  to  selection. 

To  adoi)t  this  rule  would  be  to  say  that  this  company  may  take  in- 
demnity along  the  whole  line  of  the  road  as  originally  located,  even  to 
the  Wisconsin  line,  if  enough  fiee  land  subject  to  selection  be  not  found 
nearer  the  completed  portion  of  the  road.  This  construction  is,  it  is 
claimed,  justified  by  the  words  of  the  act  requiring  that  selections  shall 
be  made  ^'from  the  public  lands  within  such  indemnity  limits  lying 
nearest  to  such  constructed  road,"  and  that  by  the  adoption  of  the  mode 
of  selection  suggested  the  forfeiture  would  '^  both  in  letter  and  spirit  be 
literally  complied  with.'^ 

It  is  urged  on  the  other  hand  that  the  construction  contended  for  by 
the  company  is  forced  and  untenable,  that  the  moment  the  lands  within 
the  six  miles  limits  were  forfeited,  ^'  that  moment  the  adjacent  indemnity 
limits  were  obliterated,"  that  the  effect  of  the  provision  regarding  in- 
demnity is  to  require  the  company  to  first  take  the  tier  of  odd  numbered 
sections  adjacent  to  the  unforfeited  granted  limits  and  then  the  next 
tier,  and  so  on  until  its  quota  is  filled,  or  the  unappropriated  lands  in 
those  limits  are  exhausted,  that  the  acts  of  185(5  and  18S9  must  be  read 
together,  and  when  so  read,  it  must  be  concluded  that  sixty  miles  of  the 
grant  made  by  the  earlier  act  were  wiped  out  by  the  later  act,  which, 
in  effect,  fixed  a  new  terminus  for  the  grant  at  the  end  of  constructed 
rosid. 

There  is  no  doubt  but  that  this  act  of  forfeiture  should  be  read  and 
construed  in  connection  with  the  granting  act.  The  original  granting 
act  allowed  indemnity  to  be  selected,  in  alternate  sections,  from  the 
lands  of  the  United  States,  nearest  to  the  tiers  of  sections  granted,  and 
to  construe  the  language  just  referred  to  in  the  forfeiture  act  to  have 
the  same  meaning,  would  be,  in  effect,  to  nullify  the  latter  expression — 
i.  e.,  that  found  in  the  forfeiture  act.  As  the  two  acts  are  to  be  con- 
strued as  in  pari  materia^  there  can  be  no  question  but  that  the  restrict- 
ive conditions  found  in  the  original  act,  relative  to  the  selection  of  in- 
demnity lands,  would  have  applied  after  the  forfeiture  act,  unless  ther& 
was  something  expressed  in  the  forfeiture  act  repugnant  to,  or  incon- 
sistent with  the  enforcement  of  such  conditions. 

I  find  nothing  of  the  sort,  and  am  therefore  of  the  opinion  that  th& 
language  referred  to  in  the  forfeiture  act  was  intended  for  the  purpose 
claimed  by  the  company,  and  not  as  a  legislative  declaration  of  what^ 
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the  origioal  act  clearly  required.  I  can  find  notbing  inconsistent  wHh 
this  position  in  the  holding  that,  after  the  forfeiture,  the  grant  assamed 
a  new  terminus,  for  such  holding  affects  merely  the  measure  of  the 
grant,  the  quantity  earned  by  construction. 

It  has  been  urged  that  when  the  granted  limits  were  Oblit^^ted,  the 
indemnity  limits  were  also  wiped  out  With  this  I  agree,  and  had  it 
not  have  been  for  this  special  provision,  as  to  the  indemnity  right,  i.  e., 
had  there  been  no  legislative  declaration  on  the  subject,  I  should  have 
held  that  the  indemnity  privilege  is  restricted  to  limits  coterminous 
with  granted  limits,  and  the  whole  with  constructed  road. 

Congress  might  have  restricted  the  company  to  lands  coterminous 
with  constructed  road,  within  both  granted  and  indemnity  limits,  and 
yet  it  was  within  its  power  to  permit  the  privilege  of  selection  to  extend 
beyond  such  construction. 

This  opinion  is  in  harmony  with  my  holding  in  the  matter  of  the 
application  of  the  forfeiture  declared  by  the  act  of  September  29, 1890 
{supra),  to  the  grant  for  the  Gulf  and  Ship  Island  Railroad  Company 
^12  L.  D.,  269).  In  that  case  the  indemnity  privilege  was  restricted  to 
lauds  '^  nearest  to  and  opposite  "  to  that  part  of  the  line  of  the  road 
which  may  be  constructed  at  the  date  of  selection.  In  the  present  case, 
the  absence  of  the  word  ''opposite"  is  particularly  significant. 

It  is  my  opinion  that  the  exception  before  referred  to,  in  the  first  pro- 
vision of  the  4th  section  of  the  forfeiture  act  (discussed  just  prior 
hereto),  had  reference  to  this  right,  granted  by  the  second  section,  to 
select  indemnity  lands  within  the  indemnity  limits  opposite  uncon- 
structed  road. 

By  the  first  section  of  the  forfeiture  act,  the  government  resumed 
title  to  all  lands  opposite  to  and  coterminous  with  the  unconstructed 
portion  of  this  road.  The  second  section  permitted  the  company  to  go 
beyond  constructed  road,  within  the  indemnity  limits  of  the  original 
grant,  to  make  up  deficiencies  opposite  constructed  road.  The  fourth 
section  provided  against  any  of  the  forfeited  lands  inuring  under  any 
grant  to  a  State  or  corporation,  except  as  provided  for  in  the  second 
section. 

It  is  believed  that  all  questions  that  will  arise  in  the  adjustment  of 
this  company's  grant  have  been  considered  herein.  You  will  proceed, 
at  your  earliest  convenience,  to  adjust  said  grant  in  accordance  with 
the  views  herein  set  forth. 


PIlACTIC£-APPEAl>-CEBTIOBA1lI« 
FEART  V.  FBAEY  ET  AL. 

A  decision  denying  an  application  for  a  hearing  is  final  in  its  obaracter,  and  the  right 
of  appeal  therefrom  is  not  dependent  upon  an  express  declaration  in  said  decision 
that  such  right  will  be  recognized. 

The  writ  of  certiorari  will  not  he  granted  where  the  right  to  be  heard  on  appeal  is 
lost  through  the  laches  of  the  ux>pliGaut. 


DECISIONS  BELATmO  TO  THE  PUBLIC  LANDS.      479 

Acting  Seeretary  Chandler  to  the  Oommissioner  of  the  General  Land  Office^ 

November  2, 1891. 

This  petition  is  filed  by  the  Edinbnrg  American  Investment  Com- 
pany of  Edinbarg,  Scotland,  complaining  of  the  action  of  yonrofiQce  in 
refusing  to  transmit  to  the  Department,  the  record  in  the  above  stated 
•case,  with  their  appeal  filed,  Jannary  22, 1891,  and  praying  that  an 
-order  may  issue  directing  that  the  record  in  said  case  be  certified  to  the 
Department. 

From  the  petition  and  exhibits  filed  therewith,  it  appears  that  Mark 
Frary  made  homestead  entry  of  the  SE.  ^,  section  4,  T.  115  N.,  B.  55 
W.,  Watertown,  South  Dakota,  November  11,  1882,  and  received  final 
•certificate  for  the  same,  October  9,  1884. 

On  April  3,  1888,  a  hearing  was  ordered  by  yoar  ofQce  upon  the  con- 
test filed  against  said  entry  by  Geo.  W.  Frary,  a  brother  of  claimant. 

On  the  trial  or  said  contest,  the  local  ofiScers  recommended  the  can- 
cellation of  the  entry,  and  forwarded  the  papers  to  your  office.  While 
the  case  was  pending  before  yon  the  Edinbnrg  American  Investment 
-Company,  filed  a  motion  asking  to  be  allowed  to  intervene  in  said  case, 
alleging  that  Mark  Frary,  on  December  12, 1884,  execnted  a  mortgage 
to  said  company,  to  secure  a  loan  made  for  the  pnrpose  of  enabling  him 
to  prove  up  on  said  land,  and  that  said  company  had  no  knowledge  of 
the  contest.  It  also  alleged  that  the  contest  was  bronght  collusively 
for  the  purpose  of  attempting  to  defraud  the  mortgagee,  and  asked  an 
opportunity  to  prove  compliance  with  the  law  by  the  homestead  claim- 
ant. 

On  September  25,  1890,  you  approved  the  action  of  the  local  officers ; 
•canceled  the  entry  and  denied  the  application  of  the  company  for  a  hear- 
ing, upon  the  ground  that  there  was  nothing  in  their  application  that 
could  be  urged  as  a  basis  therefor. 

Two  days  after  the  rendering  of  said  decision,  the  attorneys  for  the 
mortgagees  addressed  a  communication  to  you  stating  that. 

On  September  25, 1890,  your  office  refdsed  the  hearing  without  giying  us  our  right 
of  appeal,  and  summarily  canceled  the  entry. 

We  beg  to  submit  to  yon  that  the  property  rights  of  citizens  cannot  be  thns  arbi- 
trarily disposed  of.  The  hearing  should  have  been  allowed,  and  certainly  our  right 
to  take  the  case  to  the  Secretary  by  appeal  or  on  certiorari  cannot  be  denied. 

We  respectfully  request  that  the  letter  to  the  register  and  receiver  of  September 
Hbf  be  recalled,  and  that  the  order  of  cancellation  be  suspended  pending  a  review  of 
«aid  decision  or  the  final  determination  of  the  case  on  appeal  to  the  Secretary  of  the 
Interior 

On  January  5, 1891,  you  re])]ied  to  this  communication,  stating  that 
if  a  notice  for  reconsideration  of  the  decision  of  September  25, 1890,  had 
been  filed  in  time  and  served  upon  the  opposite  party,  it  would  have 
had  the  effect  of  staying  proceedings  pending  its  consideration,  which 
counsel  had  not  done^  but  merely  asked  that  the  order  of  cancellation 
be  suspended,  pending  a  review  of  the  decision  or  final  determination 
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of  the  case,  that,  if  the  mortgagee  was  ^'  entitled  to  the  right  of  appeal, 
(which  has  not  been  formally  determined)  yon  can  lose  nothing  by  a 
denial  thereof,  by  this  office,  since  you  can  obtain  relief  on  certiorari, 
as  yon  coald  have  done  on  appeal,  if  it  had  been  allowed". 

On  January  22, 1891,  the  mortgagees  filed  an  appeal  from  your  de- 
cision of  September  25,  1890,  which  3*ou  on  May  23, 1891,  declined  to 
transmit,  for  the  reason  that  the  time  had  expired  before  the  appeal 
was  filed,  and  said  mortgagees  had  therefore  no  right  of  appeal. 

The  facts  set  forth  in  this  petition,  fail  to  show  any  error  in  your 
action  in  refusing  to  transmit  the  appeal. 

The  decision  of  September  25,  1890,  was  a  final  disposition  of  the 
application  for  a  hearing,  and  the  right  of  appeal,  was  not  dependent 
upon  an  expre^^s  declaration  of  your  office  to  that  effect.  There  was 
no  necessity  for  notifying  the  mortgagee  that  it  had  the  right  of  appeal 
and  the  failure  to  so  notify  the  company,  cannot  be  construed  to  be  a 
denial  of  that  right.  The  right  commenced  from  the  date  of  service  of 
notice  of  the  decision,  and  the  company  was  bound  to  file  its  appeal 
within  the  time  prescribed  by  the  rules. 

The  letter  of  counsel  for  the  company  of  September  27, 1890,  request- 
ing that  the  cancellation  of  the  entry  be  suspended  pending  a  review  of 
the  decision,  or  the  final  determination  of  the  same  on  appeal  had  no 
effect  to  stop  the  running  of  the  limitation  of  time  within  which  the 
company  was  bound  to  move  for  a  review  of  the  decision  before  you,  or 
to  appeal  to  the  Department. 

The  rules  of  practice  had  the  effect  to  suspend  the  execution  of  your 
decision  for  that  period  and  hence  there  was  no  necessity  to  take  any 
action  upon  said  letter.  Nor  was  your  letter  of  January  5,  1891,  in- 
tended as  a  decision  of  any  matter  or  question  arising  in  the  case. 

No  motion  for  review  was  filed  in  this  case,  and  no  appeal  was  filed^ 
until  nearly  four  months  after  the  rendering  of  the  decision  complained 
of.  It  was  too  late  and  you  committed  noerror  in  refusingto  transmit  it. 

Whatever  rights  the  petitioner  might  have  had,  have  been  barred  by 
its  own  laches  in  not  pursuing  the  remedies  pointed  out  by  the  rules, 
within  the  time  required. 

The  motion  is  denied. 


SETTLEMENT  BIOHTS-PRE-EMPTION  DECLABATOBT  STATEMENT. 

Sheabeb  r.  Bhone. 

The  erection  of  a  '<  claim  stake"  with  the  description  thereon  of  the  land  claimed  is 

not  such  act  of  settlement  In  itself  as  will  authorize  the  filing  of  a  pre-emption 

declaratory  statement. 
A  filing  made  prior  to  settlement  is  cared  by  sabseqaent  settlement  in  the  absenca 

of  any  intervening  right. 
The  notice  given  by  settlement  and  improvement  extends  only  to  the  techuical  qaar- 

ter  section  on  which  th<)y  are  located. 
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First  Assistant  Secretary  Okandkr  to  the  Commissioner  of  the  General  Land 

Office^  November  2, 1891. 

I  have  considered  the  case  of  Elbert  W.  Shearer  v.  John  A.  Bhone,  on 
appeal  by  the  former  from  yonr  decision  of  April  2, 1890,  dismissing 
his  protest  against  the  final  proof  of  the  latter,  and  accepting  the  proof 
for  S.  i  SW.  i,  Sec.  8,  and  N W.  ^  of  N W.  J,  Sec.  17,  T.  9  S.,  R.  97  W., 
6  P.  M.,  Gannison  Colorado,  land  district. 

On  December  28, 1886,  Rhone  filed  his  declaratory  statement  for  this 
land  and  the  NE.  i  of  NE.  i,  Sec  18,  and  on  March  29, 1887,  Shearer 
filed  for  the  SE.  ^  of  S  W.  i  and  W.  i  of  SW.  i  of  said  section  8,  and 
NW. }  of  NW.  I,  Sec  17,  same  township  and  range. 

On  October  6, 1887,  Rhone  gave  notice  of  his  intention  to  offer  final 
proof  on  Kovember  12,  following,  and  Shearer,  who  was  specially  noti- 
fied, appeared  and  protested  against  the  same,  alleging  that  Rhone 
had  not  complied  with  the  pre-emption  laws  in  the  matter  of  settlement^ 
residence,  etc.  A  hearing  was  had  and  upon  the  testimony  taken  the 
local  ofiScers  fonnd  in  favor  of  the  protestant  and  rejected  the  final 
proof  of  Rh)ne  for  the  tracts  in  conflict,  from  which  he  appealed,  and 
yon,  npon  consideration  of  the  case,  reversed  said  ruling  and  accepted 
said  proof. 

The  testimony  is  quite  voluminous  and  much  of  it  irrelevant,  but  it 
shows  that  Rhone  was  an  unmarried  man  who  went  to  Colorado  to 
work  for  <'  The  Rhone  Greek  Toll  Road"  company,  of  which  his  brother 
was  president.  This  road  was  some  forty  miles  in  length  and  passed 
through  section  18,  and  touched  the  land  in  controversy.  He  superin- 
tended the  construction  of  the  road,  at  a  salary  of  $50  per  month  and 
board. 

On  December  17, 1886,  he  went  on  the  land  and  put  up  a  "settlement 
or  claim  stake"  at  the  NE.  corner  of  section  18,  and  posted  on  it  a  no- 
tice of  the  land  he  claimed,  and  employed  one  Atkinson  and  a  colored 
man  to  do  some  work  on  the  land.  They  hauled  some  fence  posts  and 
piled  them  up  near  this  stake,  afterward  they  hauled  some  logs  for  a 
house  to  be  built  on  the  west  side  of  the  NE.  |  of  NE.  |  of  18.  Early 
in  January  following  they  hauled  some  posts  and  laid  them  along  tbe 
line  between  sections  18  and  17,  and  between  7  and  8,  and  sometime  iu 
February  some  posts  were  taken  to  the  line  on  the  north  side  of  the 
SW.  i  of  SW.  I  of  Sec.  8.  In  the  latter  part  of  December  he  had  his 
men  begin  to  build  a  house  on  the  NE.  I  of  NE.  i  of  section  18 ;  it  was 
completed  early  in  January,  and  on  the  8th  day  of  January  he  took  his 
blankets  and  slept  over  night  in  the  house.  He  had  a  cottonwood 
bunk  put  up  in  it.  The  next  day  he  took  his  blanket  and  went  away. 
He  says  he  commenced  the  foundation  of  a  house  about  December  213, 
but  he  considers  what  his  hired  men  did  was  done  by  himself. 

Dr.  De  Beque,  who  is  his  main  witness,  does  not  remember  of  seeing 
him  there  ^'personally"  but  says  he  was  having  the  work  done,  and 
2565— VOL  13 31 
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Bhone  in  fact  does  not  appear  to  have  made  any  settlement,  except  by 
other  persons,  aside  from  putting  np  his  '^  claim  stake,"  antil  January 
8,  and  then  he  only  went  there  to  sleep  and  go  away,  again;  he  lived 
in  a  tent  on  the  toll  road. 

Shearer,  sometime  in  the  fall  of  1886,  employed  George  Garlon,  his 
nephew  and  one  Hackaboy  to  locate  some  land  for  him  and  build  him 
a  house.  He  could  not  then  leave  his  home.  They  located,  (as  far  as  one 
can  locate  for  another)  on  the  W.  i  and  SB.  ^  of  B  W.  ^  of  section  8,  and 
N W.  J  of  NW.  i  of  Sec.  17,  and  built  a  house  on  the  NW.  J  of  SW.  J  of 
Bee.  8.  This  house  was  partially  completed  and  they  Were  working  on  it 
when  Bhone  put  np  his  <'  claim  stake.''  Oarlon  gave  it  out  that  he  was 
taking  the  land  for  himself  but  this  was  evidently  to  prevent  others 
from  entering  until  his  uncle  could  get  there. 

Shearer  had  sent  a  tent  and  some  household  goods  to  the  land  and 
on  December  28,  he  arrived  there  and  on  the  i9th  he  pitched  the  tent 
on  section  8,  and  began  living  there,  helping  to  finish  his  house,  and 
on  the  Ist  of  January  he  moved  into  it.  His  wife's  health  was  such, 
and  their  baby  was  so  young  on  January  1st,  that  she  and  it  could  not 
be  taken  to  this  house,  but  Shearer  lived  on  the  land  improving  it  until 
sometime  in  March  when  his  wife  came,  and  they  have  continued  to 
reside  there.  He  dug  a  well,  made  a  cellar  under  his  house,  put  up 
two  corrals  and  in  the  spring  did  some  breaking. 

It  appears  that  this  land  is  arid  and  required  irrigation.  Bhone  had 
purchased  of  one  Achison,  for  $15,  his  interest  in  a  ditch  claim,  which 
he  and  one  Dr.  De  Beque  had  surveyed,  together  with  such  claim  as 
Achison  had  on  the  land  in  section  18.  This  ditch  when  constructed 
would  carry  water  to  the  NB.  J  of  18,  and  the  N W.  J  of  17,  and  Bhone 
says  he  could  get  water  onto  the  SW.  ^  of  8,  from  it,  but  there  had 
been  ouly  about  a  half  a  day's  work  done  on  the  ditch. 

Shearer  had  secured  an  interest  in  another  ditch  to  carry  water  to 
section  8,  and  he  says  he  had  expended  in  labor  and  money  about 
$130  upon  it. 

In  the  spring  of  1887,  Bhone  had  a  small  parcel  cleared  along  the 
river  in  section  17,  and  planted  a  small  patch  of  potatoes  and  he  and 
his  hired  man  put  up  some  posts  and  wired  poles  to  them,  and  put 
some  brush  in  other  places.  These  were  placed  across  the  paths  where 
the  cattle  were  in  the  habit  of  going  to  the  river,  but  they  went  over 
the  land  and  destroyed  his  potatoes.  He  also  sowed  some  turnip  seed 
on  a  small  patch  of  ground  near  this  point.  This  was  the  extent  of  his 
cultivation.  Shearer  being  unable  to  secure  water  in  time  for  a  crop 
in  1887,  rented  land  that  was  irrigated  and  cropped  it  but  he  lived  on 
his  land  during  the  time. 

All  the  improvements  of  Shearer  were  confined  to  section  8,  and  those 
of  Bhone  were  confined  to  sections  18  and  17,  and  it  does  not  appear 
that  Shearer  knew  in  fact  that  Hhone  claimed  any  land  in  section  8, 
although  he  had  a  filing  of  record,  until  the  latter  part  of  February 
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when  be  came  to  survey  the  land  and  inclnded  the  S.  i  SW«  ^  of  this 

aectioD. 

•    In  case  of  Thompson  v.  Jacobson  (2  L.  D.,  620),  it  was  said : 

The  erection  of  a  board  with  a  statement  of  his  claim  was  not  an  act  of  settlement^ 
but  indioatiye  merely  of  a  fatare  intent  to  settle  on  and  claim  the  tract.  This  does 
not  satisfy  the  requirements  of  the  pre-emption  law,  that  actual  settlement  mnst 
precede  a  filing  in  order  to  the  Talidity  of  the  filing, 

and  it  was  held  that  the  fillDg  being  made  prior  to  settlement  was  in- 
valid and  did  not  operate  to  exhaust  bis  pre-emption  right.  <<  The  fll- 
iDg  was  inoperative  for  all  purposes." 

A  full  consideration  of  all  the  testimony  in  the  case  at  bar  shows 
that  Rhone's  filing  was  made  prior  to  bis  settlement.  That  afterwards 
he  made  settlement  upon  the  NE.  i  of  KE.  ^  of  section  18,  and  also  upon 
the  !NW.  ^  of  NW.  J  of  section  17,  and  this  was  made  before  the  filing 
of  Shearer  and  before  he  had  made  any  preteuce  of  settlement  on  section 
17.  The  settlement  subsequent  to  the  filing,  there  being  no  interven- 
ing rights,  cured  the  defect  as  to  these  two  tracts.  See  Brassfield  r« 
Eshom  (6  L.  D.,  722). 

The  right«  of  each  party  as  against  the  other,  wore  simply  settlement 
rights,  as  Bhone  bad  filed  prior  to  actual  settlement  and  Shearer  did 
not  file  upon  any  land  until  March  29, 1887,  at  which  time  Bhone  had 
cured  the  defect  in  his  filing  as  to  the  tracts  in  17  and  18. 

In  Pooler  v.  Johnston  (13  L.  D.,  134),  it  was  held  that  notice  given  by 
settlement  and  improvement  extends  only  to  the  technical  quarter  sec- 
tion upon  which  they  are  located. 

The  act  of  settlement  consists  of  some  substantial  and  visible  im- 
provement having  the  character  of  permanency,  with  intent  to  appro- 
priate the  laud  under  the  law.  See  United  States  v.  Atterbery  et  aL 
<8L.D.,  173). 

Applying  these  rules  to  both  parties,  we  find  Bhone  made  bis  filing  on 
the  tractsin  17  and  18  good  by  settlement,  before  Shearerfiled  for  NW.^ 
of  KW.  i  of  17,  as  his  settlement  was  confined  to  section  8,  and  as 
Bhone  did  not  settle  on  sectiou  8,  except  by  a  ^'  claim  stake"  at  SW. 
corner,  until  after  Shearer  bad  settled,  and  in  fact  then  only  by  having 
a  hired  man  lay  a  few  fence  posts  along  the  line,  which  can  not  be 
called  a  settlement,  the  rights  of  the  parties  are  readily  determined, 
and  giving  each  credit  for  good  faith  and  honesty  in  bis  intentions,  we 
must  decide  the  case  upon  what  each  did  in  compliance  with  law. 

The  final  proof  of  Bhone  will  therefore  be  accepted  for  NE.  i  of  KE.  i 
of  18  and  N  W.  ^  of  N  W.  ^  of  17,  and  rejected  as  to  S.  ^  S  W.  ^  of  section 
eight. 

Your  decision  will  be  modified  accordingly. 
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SOLDIEBS  ADDITIONAL  HOMESTEAD-SECTION  T»  ACT    OF  MABCH  8, 

1891. 

Mee  V.  HuanABT. 

A  soldiers'  homestead  entry,  made  nnder  a  power  of  attorney,  on  a  certificate  of  ad- 
ditional right,  ia  a  nnllity  if  at  the  time  of  snch  entry  the  soldier  is  not  living. 

An  entry  that  is  a  nnllity  under  the  law  as  it  existed  prior  to  the  act  of  March  3, 
1891 1  is  not  SQSceptible  of  confirmation  nnder  the  proviso  to  section  7,  of  said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  2,  1891. 

On  Jaly  15, 1889,  soldier's  additional  entry  (No.  1437),  for  the  S  ^  of 
NE  i  and  NE  ^of  SE  ^,  Sec  36,  Tp.  63  K-,  E.  13  W.,  was  made  at  the 
Dnlath  land  office,  Minnesota,  in  the  name  of  Simeon  W.  T.  Hughart. 

His  right  to  an  additional  homestead  entry  of  not  exceeding  one  hun- 
dred and  twenty  acres,  as  provided  in  section  2306  of  the  Revised  Stat- 
utes, had  been  certified  on  Angast  28, 1880,  by  the  Commissioner  of  the 
Oeneral  Land  Office,  parsnant  to  the  instmctlons  contained  in  the  cir- 
cular of  May  17, 1877  (1  O.  L.  L.,478). 

On  March  11,  1880,  Hoghart  had  subscribed  and  made  oath  to  an 
affidavit  for  an  additional  homestead,  and  special  affidavit  as  to  mili- 
tary service  before  A.  W.  Kimball,  clerk  of  the  district  court  for  Mower 
county,  Minnesota,  and  the  latter  affidavit  was  duly  corroborated  by 
that  of  two  other  persons  on  the  same  date.  Upon  these  affidavits  the 
said  entry  was  allowed  in  Hughart's  name,  at  the  local  office  on  July 

15, 1889,  or  more  than  nine  years  after  the  date  of  said  affidavits. 
On  April  18,  1890,  Edward  W.  Mee  filed  in  the  local  office  his  contest 

affidavit  alleging,  among  other  things  ^^upon  information  of  a  most 

positive  character,'^ 

That  the  entry  of  Haghart  was  invalid,  void,  and  of  no  effect,  for  the  reason  that 
at  the  date  thereof,  and  for  a  long  time  prior  thereto,  said  Haghart  was  dead,  and 
that  the  entry  made  in  his  name  was  therefore,  without  aathority  of  law. 

This  affidavit  was  corroborated  by  that  of  two  other  persons,  made 
upon  information  and  belief. 

These  affidavits  were  transmitted  to  you  by  the  local  officers,  by  their 
letter  of  Aprill  8, 1890. 

On  May  24, 1800,  said  Mee  filed  in  the  local  office  the  certificate  dated 
May  10, 1890,  of  the  clerk  of  the  district  court  of  Freeborn  county, 
Minnesota,  that  Simeon  W.  T.  Hughart  died  December  28, 1887,  at  the 
age  of  51  years,  as  appeared  on  record  on  Eegister  of  Deaths,  in  Book 
B,  page  14,  in  the  office  of  said  clerk. 

This  certificate  was  accompanied  by  the  affidavit  dated  May  9, 1890, 
of  A.  C.  Wedge,  M.  D.,  that  he  was  a  regular  physician  in  good  stand- 
ing and  had  been  in  regular  practice  in  the  city  of  Albert  Lea,  in  said 
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Freeborn  coanty,  for  several  years,  and  that  daring  the  month  of  De- 
cember, 1887,  he  attended  said  Hnghart  professionally  for  paralysis, 
and  that  after  an  illness  of  two  or  three  days,  the  said  Hnghart  died  at 
said  Albert  Lea,  on  December  28, 1887,  leaving  a  widow,  who  after- 
wards married,  and  one  miuor  child,  Ova  L.  Hnghart.  Said  certificate 
and  affidavit  were  transmitted  by  the  local  officers  to  you  by  their  letter 
of  Jane  4, 1890,  and  were  snfficient  to  overcome  the  presumption,  ^Hhat 
a  person  once  shown  to  be  in  life  is  presumed  thus  to  continue  until  the 
contrary  be  shown.'^ 

In  the  decision  contained  in  your  office  letter  of  June  30, 1890,  you 
denied  the  application  to  contest,  holding  that — 

The  allegation  in  this  case,  that  the  soldier  was  dead  before  the  entry  was  made 
wonld  not  affect  the  status  of  the  entry,  as  the  right  to  make  the  same  was  certified 
to  prior  to  February  13, 1883.    Lars  Winqvist  (4  L.  D.,  323). 

An  appeal  has  been  taken  to  this  Department. 

Inasmnch  as  the  certificate  of  the  Commissioner  referred  to,  only  cer- 
tified that  Hughart  was  entitled  to  an  additional  homestead  entry  on 
August  28, 1880,  it  is  difficult  to  see  how  that  certificate  can  be  so  con- 
strued as  to  authorize  such  an  entry  after  the  death  of  Hughart,  which 
occnred  more  than  seven  years  thereafter. 

The  right  to  such  additional  entry  was  conferred  by  the  statute,  (Sec. 
2306,  Revised  Statutes),  and  the  certificate  was  only  evidence  of  that 
right  so  conferred,  purporting  in  express  terms  to  be  based  upon  said 
statutory  provision,  and  speaking  only  as  of  the  date  when  it  was  issued. 
Section  2307  of  the  Revised  Statutes  provides  that: — 

In  case  of  the  death  of  any  person  who  would  be  entitled  to  a  homestead  under  the 
provisions  of  section  2304,  his  widow,  if  unmarried,  or  in  case  of  her  death  or  mar- 
riage, then  his  minor  orphan  children,  by  a  guardian  duly  appointed  and  officially 
accredited  at  the  Department  of  the  Interior,  shall  be  entitled  to  all  the  benefits 
ennmerated  in  this  chapter,  subject  to  all  the  provisions  as  to  settlement  and  im- 
provements therein  contained. 

This  provision  settles  the  question  that  if  Hnghart  was  dead,  when 
the  entry  was  made  in  his  name,  his  death  did  affect  the  status  of  such 
entry.  At  that  date  an  entry  could  only  have  been  made  by  Hughart^s 
minor  child,  by  a  duly  appointed  guardian,  in  order  to  secure  the  bene- 
fit conferred  by  the  statute.  An  entry  made  in  the  name  of  a  dead 
man  is  a  nullity. 

In  said  contest  affidavit  it  is  alleged — 

That  said  entry  was  made  by  one  Louis  Stegmiller,  acting  as  substitute  for  one  A. 
H.  Tuttle,  assuming  to  act  as  the  attorney  in  fact  of  said  Hughart,  under  authority 
and  by  virtue  of  a  power  of  attorney  from  said  Hnghart,  ezecutedouthe  7th  day  of 
September,  18d0. 

If  Hughart  was  in  life  at  the  date  of  said  entry,  it  might  be  held 
valid  onder  the  third  paragraph  of  the  circulalr  of  May  17, 1877  (1  G. 
L.  L.,  478),  which  authorized  <<  entries  to  be  made  by  the  agents  or  at- 
torneys of  the  party  originally  entitled  to  the  entry,"  provided  the  claim 
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was  certified  to,  as  in  this  case.    Bat  in  the  ease  of  Gait  v.  Galloway, 
4  Pet  332,  344,  it  was  held  that— 

No  priooiple  is  better  settled  than  that  the  powers  of  an  agent  cease  on  the  death 
of  his  principal.  If  an  act  of  agency  be  done  snbseqnent  to  the  decease  of  the  prin- 
cipal, tbongh  his  death  be  unknown  to  the  agent,  the  act  is  void.  See  also  Story  on 
Agency,  Par.  488. 

The  case  of  Lars  Winqvist  (4  L.  D.,  323),  cited  in  yonr  opinion,  is  in 
entire  harmony  with  the  foregoing  views.    It  is  held  that 

The  right  of  additional  homestead  given  to  the  soldier  can  only  be  exercised  dur- 
ing his  life,  and  after  his  death,  by  his  widow  daring  her  life  or  widowhood ;  and 
after  her  death  or  marriage,  by  his  children  daring  their  minority.  Hence,  as  this 
life  and  condition  of  life  mnst  exist  to  enable  the  party  applying  for  the  right  to  ac- 
qnire  it,  I  can  see  no  yiolation  of  any  rale  of  law  requiring  proof  of  it. 

And  it  was  decided  that  the  certificate  in  that  case  should  contain 
the  additional  words,  "  if  shown  to  be  still  living  at  date  of  application 
to  enter  in  his  name,"  but  that  this  decision  did  not  apply  to  cases 
where  the  additional  right  had  been  certified  to  prior  to  February  13, 
1883.    The  point  decided  related  to  the  language  of  the  certificate. 

As  this  entry  was  made  July  15, 1889,  there  has  now  been  <'  the  lapse 
of  two  years  from  the  date  of  the  issuance  of  the  receiver's  receipt  upon 
the  final  entry,"  and  it  may  be  contended  that  the  entryman  is  entitled 
to  a  patent  under  the  proviso  contained  in  the  7th  section  of  the  act  of 
March  3, 1891  (26  Stat,  1096). 

There  is  ^^no  pending  contest  or  protest  against  the  validity  of  such 
entry,"  regularly  initialed,  according  to  the  construction  put  upon  this 
provision  by  this  Department.  Henry  O.  Nelson  (13  L.  D.,  458).  The 
application  to  contest  has  as  yet  been  denied,  and  '<  after  the  lapse  of 
two  years,  the  government  can  not  begin  proceedings  to  set  aside  the 
action  of  the  register  and  receiver  in  allowing  an  entry."  Instructions 
(13  L.  D.,  1). 

It  is  also  said  in  these  ^*  instructions,"  that  it  was  not  the  intention 
of  the  act  ^^  to  confirm  entries  made  without  authority  of  law  and  which 
could  not  have  been  allowed  under  the  law  as  it  existed  at  the  passage 
of  the  act  of  1891." 

The  question  then  arises,  is  this  an  entry  that  could  have  been  allowed 
under  the  law,  at  the  date  when  it  was  in  fact  allowed?  Was  it  such 
an  entry  as  the  law  recognized?  If  not  it  is  not  confirmed  by  said  sev- 
enth section.  The  answer  to  this  question  has  already  been  given. 
The  entry  was  a  nullity,  and  was  as  if  no  such  entry  had  ever  been 
made,  if  at  that  time  the  entryman  was  dead.  It  was  an  entry  in  name 
and  upon  the  books  of  the  local  office,  but  not  in  fact  or  in  law.  If  the 
entry  was  made  by  the  agent  or  attorney  of  Hughart,  as  alleged,  his 
death  revoked  the  agency. 

The  doctrine  seems  to  be  a  natural  deduction  or  presumption  of  the  actual  inten- 
tion of  the  parties.  But  it  has  this  additional  reason  to  support  it,  that,  as  the  act 
musty  if  done  at  all,  be  done  in  the  name  of  the  principal,  it  is  impossible,  that  it 
can  properly  be  done,  since  a  dead  man  can  do  no  act ;  and  we  have  already  seen  that 
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•very  aathority,  exeoated  for  another  person  pre-snpposes  that  the  party  conldi  at 
the  time,  by  his  personal  ezecntion  of  it,  have  made  the  act  valid.  (Story  on  Agency 
par.  488.) 

This  question  is  fally  discassed  in  the  case  of  Hunt  v.  Bonmanier's 
Adrars.,  8  Wheat,  174,  by  Ohief  Jastice  Marshall,  who  says,  inter  alia^ 
<^  We  think  it  well-settled  that  a  power  of  attorney,  though  irrevocable, 
during  the  life  of  the  party,  becomes  extinct  by  his  death.'' 

Congress  did  not  intend  by  said  7th  section,  to  repeal  section  2307, 
of  the  Eevised  Statutes,  which  gives  to  Hugharts  minor  child,  upon  his 
death,  the  benefit  given  to  him,  when  not  realized  by  him  during  his 
life. 

The  entry,  if  made  after  Hnghart's  death,  was  not  an  entry,  as  that 
term  is  used  in  said  seventh  section,  and  was  not  confirmed  or  affected 
thereby. 

I  am  of  the  opinion  that  the  application  to  contest  the  entry  in  this 
case,  on  account  of  the  alleged  x^i'ior  death  of  the  entryman,  should 
have  been  granted,  and  if  upon  investigation  it  should  be  proved  that 
the  said  entry  made  in  the  name  of  Hughart,  was  in  fact  made  after 
his  death,  the  same  should  be  canceled  as  null  and  void. 

Your  judgment  is  accordingly  reversed. 


KOTICK  OF  CAXCEIiliATION— PREFERENCE  RIGHT. 

Williams  v.  Dobrib. 

An  application  to  purchase  under  section  2,  act  of  Jane  15,  1880,  made  after  the  in- 
itiation of  a  contest  against  the  origiDal  entry,  should  be  suspended  until  final 
disposition  of  the  contest. 

A  notice  issued  by  the  register  of  the  local  office  informing  the  contestant  of  the  sue* 
cessfol  termination  of  the  contest,  but  at  the  same  time  stating  that  the  entry 
would  not  be  canceled  by  said  office  on  account  of  the  entryman  having  par- 
chased  the  land  under  the  act  of  Jane  15,  1880,  is  not  the  notice  of  cancellation 
required  by  section  2,  act  of  May  14,  1880,  and  the  failure  of  the  contestant  to 
make  application  to  enter  within  thirty  days  thereafter  will  not  defeat  his  pref* 
erence  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  2, 1891. 

On  November  21,  1876,  William  A.  Dorris  made  homestead  entry 
upon  the  NE.  i  of  Sec.  24,  T.  16,  R.  2  E.,  San  Francisco,  California. 

On  the  contest  of  Samuel  A.  Williams,  your  office,  on  July  30, 1883, 
held  the  entry  for  cancellation,  and,  on  appeal,  the  Department  on  May 
27, 1884,  affirmed  that  judgment,  the  grounds  therefor  being,  that  Dorris 

never  established  a  new  residence  on  the  homestead  tiact,  and  that  neither  this  pre- 
tended residence  on  or  slight  cultivation  of  the  latter  tract  were  in  such  good  faith 
as  entitles  his  homestead  entry  to  affirmation. 

On  June  3, 1884,  your  office  canceled  the  entry,  and  on  the  same  day 
instructed  the  local  officers  to  note  the  cancellation  upon  their  records, 


488  DECISIONS  BELATINO  TO  THE  PUBLIC   LAND& 

and  notify  the  parties  in  interest.  These  instrnctions,  aecoropanied  by 
^  copy  of  the  departmental  decision,  reached  the  local  office  ou  Jane 
lltb  of  the  same  year,  but,  four  days  prior  to  the  receipt  thereof  and 
on  Jane  7th,  Dorris  was  permitted  to  purchase  the  land  under  the  2d 
section  of  the  act  of  June  15, 1880  (21  Stat.,  237). 

It  ap|>ears  that  plaintiff's  attorney  had  requested  the  register  of  the 
local  office  to  inform  him  promptly  of  the  departmental  decision,  in 
order  that  his  client  might  make  timely  application  to  enter  the  land. 
On  June  14, 1884,  the  register  informed  the  attorney  that  instructions 
had  been  received  to  cancel  the  entry,  but  saying  *' we  declined  and  stiil 
do  decline  to  cancel  the  homestead,"  because  Dorris  had  paid  for  the 
land,  as  above  set  forth. 

On  July  24,  1884,  Williams  filed  his  appeal  from  this  action,  which 
was  transmitted  to  your  office,  November  4, 1887. 

By  your  letter  **  H"  of  September  27, 1888,  you  directed  the  suspen- 
sion of  Dorris'  cash  entry,  pending  Williams'  application  to  enter  the 
land,  and  instructed  the  local  officers  to  note  the  cancellation  of  Dorris' 
homestead  entry  on  their  records  as  of  June  3, 1884. 

On  March  8, 1889,  Williams  made  homestead  entry  of  the  land,  and, 
on  April  8th  thereafter,  Dorris  tiled  his  appeal  from  the  action  of  the 
local  officers  allowing  the  same,  and  on  the  19th  of  the  same  month  his 
attorney  filed  a  motion  for  the  cancellation  of  Williams'  homestead 
entry. 

Ou  May  22,  1890,  you  decided  that  Williams'  entry  ^<  should  be  con- 
firmed and  the  defendant's  held  for  cancellation  for  conflict  therewith." 
From  that  judgment  Dorris  again  appeals,  and  assigns  the  following 
grounds  of  error : 

1.  In  not  holding  that  the  cash  entry  of  Dorris  (No.  10,136,  made  June 
7,  1884,  under  the  2d  section  of  the  act  of  June  15, 1880,)  was,  under  the 
rulings  then  in  force,  a  legal  appropriation  of  the  land  and  defeated  the 
preference  right  claimed  by  Williams  under  the  act  of  May  14, 1880. 

2.  In  holding  tbat  after  receiving  information  from  the  register  that 
the  Commissioner  had  canceled  Dorris'  entry,  Williams  was  not  re- 
quired to  tender  his  application  within  thirty  days,  and  to  appeal  in 
oase  the  register  refused  the  same,  in  order  to  preserve  his  right. 

3.  In  refusing  to  cancel  the  homestead  entry  of  Williams. 

4.  Because  said  decision  is  in  other  respects  contrary  to  the  facts  and 
law. 

It  is  well  settled  in  this  Department,  since  the  decision  was  rendered 
in  the  case  of  Freise  v,  Hobson  (4  L.  D.,  580),  that  an  application  to 
purchase  under  the  2d  section  of  the  act  of  June  15,  1880  {supra),  made 
after  the  initiation  of  a  contest  against  the  original  entry,  should  be 
suspended  until  the  final  disposition  of  the  contest.  Roberts  v,  Mahl, 
6  L.  D.,  446 ;  Arnold  v.  Hildreth,  7  L.  D.,  500 ;  Jones  v.  De  flaan,  11 L. 
D.,  261. 

The  controlling  question  in  this  case  is,  whether  the  contestant  was 
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notified  of  the  cancellation  of  the  entry  in  the  method  desigoated  by 
the  secoDd  dection  of  the  act  of  May  14, 1880  (21  Stat.,  140).  That  sec- 
tion gives  thirty  days  from  the  date  of  sach  notice  in  which  the  success- 
ful contestant  may  make  entry  of  the  land,  aud  it  is  iusisted  that  the  con- 
testantfailed  ko  make  his  application  to  enter  within  the  prescribed  limit, 
l^early  five  years  elapsed  between  the  date  of  the  departmental  decision 
directing  the  cancellation  of  the  entry  and  the  date  of  contestant's 
application  to  enter  the  land.  This  time  was  consumed  in  the  proceed- 
ings incident  to  the  appeal  of  the  contestant  from  the  action  of  the 
local  officers  in  allowing  the  homestead  entryman  to  make  cash  entry, 
as  above  setforth.  The  contestant  was  promptly  informed  of  the  action 
of  the  Department  directing  the  cancellation  of  the  entry ;  but  he  was 
also  informed  at  the  same  time  that  the  homestead  entry  would  not  be 
canceled,  because  the  entryman  had  paid  for  the  land. 

While  this  condition  existed,  it  was  useless  for  the  contestant  to 
make  an  application,  only  to  have  it  refused.  He  was  informed  in  ad- 
vance by  the  very  officers,  having  jurisdiction  to  accept  or  reject  his 
application,  that  they '^ declined  and  still  do  decline"  to  cancel  the 
homestead  entry. 

The  2d  section  of  the  act  of  May  14, 1880  (supra),  provides  that : 

In  all  cases  where  any  person  has  contested,  paid  the  land  office  fees,  and  procured 
the  cancellation  of  any  pre-emption,  homestead,  or  timber  cnltnre  entry,  he  shall  be 
DotiAed  by  the  register  of  the  land  office of  snch  cancellation. 

The  contestant  was  notified  of  the  judgment  of  cancellation,  but,  in 
place  also  of  being  advised,  as  he  should  have  been,  that  the  entry  was 
duly  canceled  in  pursuance  of  the  judgment  and  that  he  would  have 
thirty  days  to  make  entry  of  the  land,  he  was  told  that  his  rights  as  a 
successful  contestant  had  been  defeated  by  the  defendant's  cash  entry, 
and  that  the  homestead  entry  would  not  be  canceled.  The  notice, 
which  he  did  receive,  was  not  a  notice  of  cancellation,  and  he  was 
therefore  not  in  laches  in  failing  to  apply  and  make  entry  within  the 
thirty  days  from  its  receipt 

After  a  careful  consideration  of  the  whole  record,  I  find  no  sufficient 
grounds  for  disturbing  the  judgment  appealed  from,  and  the  same  is 
affirmed. 


EVIDENCE-SECTION  7,  ACT  OP  MARCH  8,  1891. 

Wether  v.  Smith. 

A  certificate  by  an  officer  that  a  certain  instrument  is  recorded  in  hjs  office,  nnao- 
coiupanied  by  a  copy  of  said  instrument,  is  not  the  best  evidence  of  the  terms 
and  conditions  of  said  instrameut,  and  cannot  be  considered  as  legal  evidence 
npon  which  final  action  may  be  taken. 

Whete  a  pending  contest  fails  for  the  want  of  sufficient  evidence  to  establish  the  al- 
leged invalidity  of  the  entry,  and  more  than  two  years  have  elapsed  since  the 
allowance  of  said  entry,  it  is  confirmed  by  the  proviso  to  section  7,  act  of  March 
3,  1891. 
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First  Asiistant  Becrtiary  Ch^tndter  to  tk€  Oammissianer  of  ike  Qeneral 

Land  Office,  November  2,  1891. 

I  have  considered  the  case  of  William  H.  Weyher  v.  Benjamia  F» 
Smithy  DpoD  the  appeal  of  the  latter  from  yonr  decision  heading  for  can- 
cellation his  preemption  cash  ^ntry  for  lots  1  and  2,  Sec.  24,  T.  24  S., 
B.  33  W.,  Garden  Oity  land  district,  Kansas. 

From  the  record  in  the  case,  I  learn  that  Smith,  having  prior  to  the 
10th  day  of  December,  1885,  complied  with  the  reqnirements  of  the  pre- 
emption law,  on  that  day  purchased  from  the  register  at  the  land  office 
in  Garden  City,  the  land  above  described,  paying  therefor  the  sam  of 
two  dollars  and  fifty  cents  per  acre,  and  received  from  him  a  final  oer- 
citificate,  and  from  the  receiver,  a  receipt  in  fnll. 

On  the  16th  of  February,  1887,  Wayher  filed  affidavit  of  contest,  al- 
leging that  said  entry  was  fraudulent  as  Smith  at  that  time  was  the 
owner  and  proprietor  of  more  than  three  hundred  and  twenty  acres  of 
land  in  the  State  of  Kansas  and  United  States  of  America. 

The  hearing  which  followed  resulted  in  a  decision  by  the  register  and 
receiver,  holding  that  the  entry  was  illegal  and  should  be  canceled,  and 
upon  appeal  to  your  office  that  decision  was  affirmed  on  the  17th  of 
March,  1890.  An  appeal  from  your  judgment  brings  the  case  to  this 
Department. 

In  his  pre-emption  affidavit,  made  on  the  12th  of  October,  1885,  which 
forms  part  of  his  pre-emption  proof.  Smith  swears  that  he  has  never  had 
the  benefit  of  any  right  under  section  2259  of  the  Bevised  Statutes  of 
the  United  States,  and  that  he  was  not  the  owner  of  three  hundred  and 
twenty  acres  of  land  in  any  State  or  Territory  of  the  United  States,  to- 
gether with  other  statements  required  to  be  made. 

At  the  trial,  certain  certificates  were  offered  and  received  in  evidence, 
notwithstanding  the  objections  and  exceptions  of  the  counsel  for  Smith, 
which  are  attached  to  the  record  as  exhibits  in  the  case.  The  first  of 
these  certificates  is  signed  by  John  J.  Hunger,  register  of  deeds  of  Fin- 
ney county,  Kansas,  and  is  marked  exhibit  ^^A,"  and  reads  as  follows: 

I,  John  J.  Manger,  register  of  deeds  of  Finney  oonnty,  in  the  state  of  Kansas,  cer- 
tify that  there  is  on  record  in  my  ofiSce  a  final  receipt  granted  to  Benjamin  F.  Smith 
by  United  States  land  ofiSce  under  the  siguatare  of  A.  J.  Hoisington  as  receiver,  dated 
at  Garden  City,  Kas.,  Nov.  28th  1884|  and  was  filed  for  record  on  Dec.  15th  1886,  and 
calls  for  the  SW.  ^10-24  S.,  33  W.,  containing  one  hundred  and  sixty  acres,  and  that 
the  records  of  my  office  show  that  no  transfer  has  ever  been  made  from  said  Benja- 
min F.  Smiih  to  any  person  by  deed,  mortgage  or  any  other  instrament  of  writing 
showing  a  transfer  of  title  on  this  above  described  property,  and  that  said  Benjamin 
F.  Smith  has  been  since  its  date  aud  is  at  this  present  date  the  sole  owner  of  said 
premises,  as  shown  by  the  records  of  this  office.  In  testimony  whereof  I  have  hereto 
set  my  hand  this  June  20th,  1887. 

A«  H.  Bnrtis,  clerk  of  Finney  coanty,  makes  a  certificate  which  is 
marked  exhibit  ^^B",  and  which  is  as  follows : 

Out  books  show  N.  0.  Jones  purchased  lots  1,  2,  3  and  4  in  Sec.  16-24-33,  contain- 
ing 174  50>100  acres,  for  a  total  sum  of  $523.50.  This  pnrchase  of  school  land  shows 
of  record  to  have  been  made  by  the  said  N.  C.  Jones  on  Oct.  29th,  A.  D.,  1881,  was 
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assigned  to  BeDjamin  F.  Smith  on  the  22d  day  of  Jnly,  A.  D.,  1662.  The  appraised 
yalnation  of  the  above  described  land  was  the  same  as  the  purchase  price  ($3.00)  per 
acre,  I  certify  the  above  to  be  a  correct  statement  according  to  the  records  of  my 
office.    This  Jane  20th,  A.  D.,  1867. 

Exhibit  **  O  '^  was  a  statement  from  tbe  treasorer  of  Finney  connty , 
that  Smith  had  paid  the  taxes  on  certain  lands  in  that  connty  for  the 
year  1886.  In  addition,  there  was  set  forth  as  exhibit  ^^  F  "  what  pur- 
ported to  be  a  copy  of  an  agreement  between  the  Atchison,  Topeka  and 
Santa  Fe  Railroad  Company  and  Smith  for  the  sale  by  the  company 
and  the  purchase  by  Smith  of  certain  lands  belonging  to  that  company. 
The  correctness  of  this  agreement  is  certified  to  by  a  notary  public  of 
that  county,  who  does  not  seem  to  have  any  official  connection  with 
the  company  or  with  any  public  office. 

The  counsel  for  Smith  objected  to  all  these  exhibits,  and  protested 
against  their  being  made  a  part  of  the  record,  and  being  considered  by 
the  register  and  receiver  in  making  up  their  judgment,  for  the  reason 
that  they  were  not  the  best  evidence  in  the  case,  and  did  not  have  even 
the  force  and  effect  of  ex  parte  affidavits,  and  that  title  to  land  could 
not  be  proved  in  that  way  and  by  such  evidence.  Aside  from  these 
exhibits,theplaintiff  submitted  but  little  evidence,  and  when  he  rested 
the  defendant's  attorney  moved  to  ^<  dismiss  the  case  for  the  reason 
that  plaintiff  has  utterly  failed  to  prove  his  allegation,  and  has  nowhere 
shown  that  defendant  was  not  qualified  to  make  this  cash  entry  on  the 
10th  of  December,  1885."  The  motion  was  overruled,  and  the  defend- 
ant excepted. 

In  the  case  of  Mark  L.  Campbell  (4  L.  D.,  228)  it  was  held  that  <<ex 
parte  affidavits  cannot  be  considered  as  legal  evidence,  upon  which 
final  action  may  be  taken."  The  best  evidence  to  establish  title  to  land 
is  the  deed  of  conveyance ;  next  comes  the  record  of  such  deed,  and 
following  that  an  authenticated  copy  of  the  record.  A  certificate  by 
an  officer  that  a  certain  instrument  is  recorded  in  his  office,  but  does 
not  give  a  copy  of  the  instrument,  is  not  the  best  evidence  of  the  terms 
and  conditions  of  such  instrument,  and  is  not  a  proper  basis  for  a  judg- 
ment in  a  case,  and  as  was  said  in  the  decision  cited,  ^<  cannot  be  con- 
sidered as  legal  evidence  upon  which  final  action  may  be  taken." 

In  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba  Railroad  Com- 
pany V.  Morrison  (4  L.  D.,  509)  it  was  said : 

It  is  a  general  and  well  established  rale  governinff  in  the  prodnotion  of  evideDce, 
that  tbe  best  eyidence  of  which  the  case  in  its  nature  is  susceptible  must  be  produced. 
Under  this  general  rale  it  is  held  that  "A  title  by  deed  must  be  proved  by  the  pro- 
duction of  the  deed  itself,  if  it  is  within  the  power  of  the  party  ;  for  this  is  the  best 
evidence  of  which  the  case  is  susceptible ;  and  its  non-production  would  raise  a  pre- 
sumption that  it  contained  some  matter  of  apparent  defeasance.''  (1  Greenlears  Evi- 
dence, Sec.  32.)  This  would  also  be  termed  primary  evidence;  the  general  rule  in 
relation  to  which  is  that  "Until  it  is  shown  that  the  production  of  the  primary  evi- 
dence is  out  of  the  party^s  power,  no  other  proof  of  the  fact  is,  in  general,  admitted,'^ 
(ib.,  34);  Ord  v.  McKee  (5  Cal.,  615). 
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The  same  case  states  the  rale  applicable  to  certificates  given  by 
persons  in  official  stations  as  follows : 

And  in  regard  to  certificates  given  by  persons  in  official  station,  the  general  rale  is: 
A  certificate  that  a  certain  fact  appears  of  record  is  not  sufficient.  The  officer  mnst 
certify  a  transcript  of  the  entire  record  relating  to  the  matter.  That  is,  "  if  the  per- 
son was  bonnd  to  record  the  fact,  then  the  proper  evidence  is  a  copy  of  the  record 
dnly  authenticated.''    (Greenleaf,  Sees.  43&-493-^13.) 

Applying  these  rnles  to  the  case  at  bar,  it  is  apparent  that  the  plain- 
tiff did  not  establish  his  case  by  the  best  evidence  which  conld  be  pro- 
duced, and  that  the  defendant's  objection  to  the  introdaction  ot  the 
certificates  and  exhibits  which  go  to  make  np  the  plaintifiPd  case  was 
well  taken,  and  that  his  motion  to  dismiss  should  not  have  been  over- 
rnled. 

Without  the  certificates,  the  plaintiff  did  not  establish  the  allegations 
of  his  affidavit  of  contest.  His  witness,  Holmes,  testified  that  the  rail- 
road company  gave  possession  of  the  land  to  persons  with  whom  they 
had  contracts,  and  required  such  p^ri^ons  to  pay  the  taxes,  but  the  title 
to  the  land  remained  in  the  company  until  the  terms  of  the  contract 
were  complied  with.  The  witness,  Hanes,  who  described  himself  as  an 
abstract  agent,  testified  as  to  the  number  of  acres  contained  in  the  sev- 
eral tracts  described  in  the  certificates  marked  as  exhibits  in  the  case, 
and  had  it  been  established  that  Smith  was  the  owner  and  proprietor  of 
those  lands,  his  testimony  would  have  been  important  in  showing  that 
they  aggregated  more  than  three  hundred  and  twenty  acres. 

According  to  the  testimony  of  Smith,  at  the  time  he  made  final  proof 
for  the  land  in  question  he  held  a  final  certificate  for  a  homestead  of 
one  hundred  and  sixty  acres,  and  had  an  inceptive  right  to  certain  rail- 
road and  school  lands,  but  whether  he  would  ever  become  the  owner  of 
6uch  lands  depended  upon  future  acts  to  be  performed  by  him. 

The  plaintiff  established  no  facts  in  the  case  which  would  render 
secondary  evidence  competent  in  support  of  the  allegations  of  his  affi- 
davit of  contest,  and  having  failed  to  establish  those  allegations  by 
^'  the  best  evidence  of  which  the  case  in  its  nature  was  susceptible,"  his 
contest  should  have  been  and  hereby  is  dismissed. 

While  the  evidence  produced  upon  the  trial  did  not  enable  Weyher 
to  succeed  in  his  contest,  facts  sufficient  were  brought  out  to  have  war- 
ranted the  government  in  instituting  an  investigation  to  ascertain 
whether  or  not  a  fraud  had  been  perpetrated  against  it,  had  not  the 
proviso  to  section  seven  of  the  act  entitled  ^<  An  act  to  repeal  timber- 
culture  laws  and  for  other  purposes,"  approved  March  3, 1891  (26  Stat., 
1095),  established  the  right  of  Smith  to  a  patent  conveying  to  him  the 
land  by  him  entered,  more  than  two  years  having  elapsed  since  the  date 
of  the  issuance  to  him  of  the  receiver's  receipt  npon  the  final  entry.  It 
follows,  therefore,  that  the  entry  is  confirmed  by  the  proviso  cited,  and 
that  the  decision  appealed  from  must  be  and  hereby  is  reversed. 
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8PSCT7LATIYX  CONTXST-^PBEFEBEKCS  BIGHT  OF  ENTBT. 

BUTMAN  V.  BABBISTEB. 

A  contestant  who  is  in  possession  of  a  relinqnishment,  but  for  purposes  of  delay  and 
Bpccnlation  brings  a  contest  sgsinst  the  relinqnished  entry  on  the  gronnd  of 
relinqiiishment  and  abandonment,  and  subsequently  files  said  relinquishment, 
acquires  no  preference  right  on  the  cancellation  of  the  entry. 

First  Assistant  Secretary  Ohandler  to  the  Commissioner  of  the  General 

Land  Office^  November  2, 1891. 

Od  October  10, 1885,  E.  H.  Percy  made  homestead  entry  of  the  SE» 
4  of  Sec.  18,  T.  9  N.,  »•  40  W.,  North  Platte,  Nebraska. 

On  December  17,  1886,  Asa  Butman  filed  his  affidavit  of  contest 
against  the  entry,  alleging  that  Percy  ^<  has  wholly  abandoned  said 
tract;  that  he  has  relinquished  said  land  to  the  United  States  govern- 
ment, and  that  he  has  not  improved  said  land  and  has  not  resided  upon 
the  same." 

On  Jane  6,  1887,  he  filed  the  entryman's  relinqnishment,  and  on 
same  day  the  entry  was  canceled  and  the  contest  was  dismissed, 
and  he  was  notified  that  he  would  have  his  preference  right  of  entry 
for  thirty  days. 

On  March  9, 1887,  Erastus  Barrister  with  his  family  settled  on  the 
land,  and  on  the  22d  day  of  June  of  that  year,  he  made  homestead 
entry  thereon. 

On  June  30, 1887,  Butman  filed  his  declaratory  statement  for  the  land,, 
claiming  his  preference  right,  and  on  same  day  he  asked  that  Barrister 
be  cited  to  apper  before  the  local  officers  and  show  cause  why  his  entry 
should  not  be  canceled. 

Both  parties  made  valuable  improvements  on  the  land — those  of  Bat- 
man being  valued  at  four  hundred  dollars,  and  those  of  Barrister,  at 
eleven  hundred  dollars. 

On  August  11, 1887,  both  parties  appeared,  hearing  was  had  and 
the  register  and  receiver  decided  in  favor  of  Barrister. 

On  api)eal,  yon,  on  March  26, 1890,  reversed  that  Judgment,  holding 
Barrister's  entry  subject  to  Butman's  prior  right.  This  appeal  presents 
the  following  grounds  of  error : 

1.  In  holding  that  Batman's  contest  was  proseonted  to  a  succeesfal  termination  in 
good  faith  in  the  face  of  the  evidence  that  Batman  had  Percy's  relinquishment  of 
the  prior  entry  in  his  possession  when  contest  was  began. 

2.  In  awarding  Butman  a  preference  right  whea  Batman's  own  testimony  showed 
that  the  relinquishment  was  in  his  possession  when  contest  was  instituted. 

3.  In  not  deciding  that  Butman's  contest  was  fraudulent  and  only  brooght  to  keep 
the  land  covered  up  for  a  time  aud  not  for  the  purpose  of  procuring  the  cancellation 
of  Percy's  entry,  which  Butman  could  have  don»  the  day  he  instituted  his  contest  by 
filing  Percy's  relinqnishment  which  he  then  had  possession  of. 

4.  In  not  holding  that  Biitman  came  within  the  inhibition  of  the  pre-emption  act. 
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The  sole  inqairy  is  whether  Batman  was  entitled  to  a  preference  ri|?ht 
of  thirty  days  from  the  cancellation  of  Percy's  entry. 

When  the  case  was  first  called  for  trial,  Batman  aauoanced  that  he 
relied  solely  apon  the  records  of  the  local  office,  and  refused  to  testify 
when  called  as  a  witness  for  Barrister. 

It  will  be  observed  that  he  filed  his  contest  against  Percy's  entry  De- 
cember 17, 1886 ;  notice  was  first  issaed  fixing  the  hearing  for  March 
1,  1887 }  the  hearing  was  continaed  on  Batman'  affidavit  to  April  9, 
1887,  aud  again  coutinaed  on  affidavit  to  Jane  7, 1887,  Jane  6,  being 
the  day  the  relinqnishment  was  filed. 

The  affidavit  which  he  made  for  continaance  on  March  1,  states  that, 
^'  In  tryiug  to  get  personal  service  upon  the  claimant,  he  (affiant)  run 
the  time  so  short  that  it  was  impossible  for  him  (affiant)  to  advertise  as 
required  by  law." 

What  his  alleged  reasons  for  the  other  continaance  were,  the  record 
fails  to  disclose— the  affidavits  having  been  lost. 

But  if  his  purpose  was  to  procure  the  caucellation,  aud  obtain  a  pref- 
•erence  right  of  entry  (and  that  may  be  conceded)  there  was  another  and 
more  substantial  reason  for  the  continuance 

Butmau  had  made  homestead  entry  for  the  S W.  i,  Sec.  14,  T.  12  IST., 
B.  35  W.,  North  Platte  land  district  upon  which  he  made  final  proof 
April  20,  1887.  Had  the  hearing  been  on  March  1,  as  first  fixed,  it 
would  have  been  impossible  for  him  to  have  filed  on  the  land  within 
the  thirty  days,  without  abandoning  his  original  homestead.  And 
after  he  did  make  final  proof  and  obtain  his  final  receipt  on  his  home- 
stead entry,  he  was  forced  to  dispose  of  the  land  to  avoid  the  inhibition 
contained  in  the  second  clause  of  section  2260  of  the  Revised  Statutes, 
which  prohibits  a  person  from  quitting  or  abandoning  his  residence  on 
his  own  land  to  reside  on  the  public  land  in  the  same  State  or  Territory. 

It  required  some  time  to  accomplish  all  this,  aud  that  was  the  real 
cause  of  the  continuances,  as  above  set  forth. 

But  he  did  accomulish  it  in  a  little  less  than  six  months  from  the  time 
the  contest  was  filed.  On  June  6, 1887,  be  found  a  purchaser  for  his 
homestead,  in  the  person  of  his  daughter,  Nellie  Kebecca,  aged  nineteen 
years,  to  whom  he  deeded  his  land  for  the  consideration  of  sixteen  hun- 
dred dollars,  aud  on  the  same  day,  (not  waiting  for  the  day  set  for  hear- 
ing, which  was  the  next),  he  filed  Percy's  relinquishment,  and  on  the 
13th  day  of  that  month,  he  made  settlement  on  the  land  in  contest. 

B.  n.  Langford,  who  was  a  corroborating  witness  for  Butman  in  the 
tatter's  contest  against  Percy's  entry,  was  sworn  as  a  witness  for  Bar- 
rister. 

From  his  testimony,  it  appears  that  when  Percy  first  learned  that  he 
€Ould  not  reside  on  the  land,  he  made  out  his  relinquishment  thereto, 
and  it  was  given  to  Langford  to  ^^  dispose  of,"  and  he  sold  it  to  Butman 
for  twenty-five  dollars.  The  sale  was  undoubtedly  negotiated  prior  to 
the  filing  of  the  contest  (December  17, 1886).    Langford  went  with  Bat- 
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man  to  the  local  office,  and  immediately  after  the  contest  was  filed,  he 
delivered  the  reliuqaishment  to  Batman  and  received  the  twenty-five 
dollars  in  payment  therefor. 

The  contest  affidavit  stating  that  Percy  had  relinquished  his  entry 
was  strictly  true,  but  the  fact  of  his  (Bntman's)  possession  of  the  same 
was  perhaps  unknown  to  the  local  officers;  he  retained  the  same  in  his 
possession,  however^  fpr  nearly  six  months  to  enable  him  to  prove  up 
on  and  to  dispose  of  his  homestead,  in  the  meantime  continuing  his  con- 
test to  gain  time. 

The  first  section  of  the  act  of  May  14, 1880  (21  Stat,  140)  provides 
that: 

When  a  pre-emption,  homestead  or  timber-onltnre  claimant  shaU  file  a  written  re- 
linqaishment  of  his  claim  in  the  local  land  office,  the  land  covered  by  snch  claim  8haU 
he  held  as  open  to  settlement  and  entry  without  farther  action  on  part  of  the  Com- 
missioner  of  the  General  Land  Office. 

'  When  a  relinquishment  is  filed  in  the  local  office,  the  entry  should  at 
once  be  canceled,  and  the  land  thereafter  held  open  to  settlement. 
Sears  v.  Almy  (6  L.  D.,  1).  And  an  application  to  enter  accompanied 
by  a  relinquishment  is  immediately  effective  on  the  filing  of  the  relin- 
quishment.   Dodge  V,  Lohnes  (11  L.  D.,  352). 

Bntman  appears  to  have  understood  these  rules,,  and  when  he  did 
file  the  relinquishment,  Percy's  entry  was  canceled  without  other  evi- 
dence. 

In  Neilson  v.  Shaw  (5  L.  D.,  358)  it  was  held  that  where  <4t  (the  con- 
test) was  commenced  not  for  the  purpose  of  canceling  the  entry,  but 
rather  to  keep  the  entry  of  record,  and  enable  the  contestant  to  specu- 
late on  the  contest,"  the  contest  may  be  attacked  for  fraud. 

And  it  was  held  in  the  case  of  Eva  Brown  (3  L.  D.,  150)  that  a  relin- 
quishment in  the  hands  of  a  purchaser  can  not  become  the  basis  of  a 
contest  by  such  purchaser. 

The  second  section  of  the  act  of  May  14, 1880  (supra)  provides  that 

In  all  cases  where  any  person  has  contested,  paid  the  land  office  fees  and  procnred 
the  cancellation  of  any  pre-emption,  homestead  or  timber-cnltnre  entry,  he  shall  he 
notified  by  the  register  of  the  land  office  of  the  district  in  which  snch  land  is  sitn* 
ated  of  such  cancellationi  and  shall  be  allowed  thirty  days  from  date  of  such  notice 
to  enter  said  lands. 

But  in  all  cases  where  such  preference  right  is  given,  it  must  appear 
that  the  cancellation  was  the  result  either  directly,  or  indirectly,  of  the 
contest.  When  the  relinquishment  is  filed  pending  the  contest,  it  is 
presumed  generally  that  it  is  done  as  a  result  of  the  contest. 

The  cancellation  of  Percy's  entry  was,  however,  not  the  result  of 
Bntman's  contest  which  was  made  solely  for  delay,  or  to  prevent  some 
other  person  from  contesting.  This  is  evidenced  by  the  fact  that  at  the 
time  it  was  brought,  he  had  under  his  control  an  instrument  which  made 
the  contest  unnecessary.  The  law  favors  contests,  and  rewards  the  con- 
testant; but  it  will  not  uphold  and  reward  the  conduct  of  one  who 
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brings  a  sham  contest  solely  for  delay  and  to  defeat  the  legal  rights  of 
others.  At  the  time  Barrister  made  his  homestead  entry,  the  land  was 
a  part  of  the  pablic  domain,  free  from  any  claim,  and  snbject  to  entry 
and  had  been  so  since  the  date  of  the  filing  of  the  Percy  relinqnish- 
ment  and  the  cancellation  of  his  entry  and  the  thirty  day  preference 
right  accorded  Bntman  by  yoa  was  without  warrant  of  law. 

The  rights  of  Barrister  having  attached  to  the  land  by  virtue  of  his 
entry  prior  to  the  time  that  Butman  made  his  pre-emption  filing,  it 
must  be  held  that  the  former  has  the  better  right  to  the  land.  For 
these  reasons  your  decision  is  reversed  and  the  declaratoiy  statement 
of  Bntman  will  be  canceled. 

It  appears  that  Barrister  submitted  final  proof  upon  his  homestead 
entry  on  July  19, 1889.  Since  the  case  was  then  pending  on  appeal,  its 
submission  was  contrary  to  the  provisions  of  Rule  53  of  practice,  which 
declares  that: 

The  local  office  will  thereafter  take  no  further  action  affectiog  the  disposal  of  the 
land  in  conteet  nntil  instracted  by  the  Coinmiasioner. 

Barrister  should  be  notified  to  make  new  advertisement  and  new 
proof.    Iddings  v.  Burns  (on  review,  8  L.  D.,  559). 


PBACnC£-APPCAL  I*BOM[  THE  LOCAL  OFFICE. 

DiPPEBT  V.  BEBGEB. 

Where  the  conclnsion  reached  by  the  local  officers  is  not  in  accordance  with  their 
flndinf^  of  facts,  it  is  the  duty  of  the  Commissioner  of  the  General  Land  Office  to 
correct  the  errors  found  therein,  even  though  no  appeal  is  taken  from  the  action 
of  the  office  below. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Oficey  November  2, 1891. 

I  have  considered  the  appeal  of  Josiah  Berger  from  your  decision  re- 
jecting his  final  proof  for  lot  4,  of  section  30,  T.  31,  R.  52  W.,  Ohadron, 
Nebraska,  and  awarding  the  laud  to  Albert  Dippert. 

Your  decision  correctly  stated  the  evidence  and  your  conclusions  are 
in  accordance  with  the  law  and  the  rulings. 

The  findiug  of  facts  by  the  register  and  receiver  was  the  same  as 
yours,  viz.,  that  Dippert,  the  protestant  and  homestead  claimant,  made 
the  prior  settlement  on  the  laud  in  dispute,  that  he  improved  and  resided 
on  the  same  and  relinquished  his  pre-emption  filing  and  made  home- 
stead entry  for  the  tract  for  the  purpose  of  returning  to  Iowa  for  his 
family ;  that  his  temporary  absence  was  necessary  and  was  not  an  aban- 
donment of  his  residence. 

On  this  finding  of  facts,  without  assigning  any  reason  for  their  de- 
cision, the  local  officers  rejected  the  claim  of  Dippert  to  the  land  and 
awarded  the  same  to  Berger.    The  record  clearly  shows  that  Dippert 
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did  Dotinteud  to  abaudou  bis  rights  aiider  his  pre-emption  settlement 
when  he  chauged  his  filing  to  a  homestead  entry.  Ois  manner  of  do- 
iug  this  may  have  been  irreguhir,  but  his  intention  is  clear  and  it  can 
not  be  held  that  he  abandoned  the  rights  he  had  acquired  by  prior  set- 
tlement. 

Counsel  for  Berger  contends  that  owing  to  the  failure  of  Dippert  to 
appeal  from  the  decision  of  the  local  officers,  it  became  final  as  to  his 
rights,  and  his  claim  to  the  land  must  be  rejected. 

This  prox)osition  can  not  be  successfully  maintained. 

Section  453,  Revised  Statutes,  provides : 

The  Commiesioner  of  the  General  Land  Office  shall  perform,  under  the  direction  of 
the  Secretary  of  the  Interior,  all  executive  duties  appertaining  to  the  snryeying  and 
sale  of  the  public  lands  of  the  United  States,  or  in  any  wise  respecting  such  public 
lands. 

and  it  has  been  uniformly  held  that, 

The  Commissioner  of  the  General  Land  Office  exercises  a  general  superintendence 
over  the  subordinate  officers  of  his  department,  and  is  clothed  with  liberal  powers  of 
control,  to  be  exercised  for  the  purposes  of  Justice,  and  to  preyent  the  consequences 
of  inadvertence,  irregularity,  mistake,  and  fraud,  in  the  important  and  extensive 
operations  of  that  officer  for  the  disposal  of  the  public  domain.  Bell  v,  Hearne  (19 
How.,  262). 

In  the  leading  case  of  Barnard's  Heirs  v.  Ashley's  Heirs  (18  How., 
43),  the  supreme  court  held  that  this  enlarged  power  of  supervision  and 
control  given  to  the  Commissioner  of  the  General  Land  (Jf9ce  by  the 
act  of  1836  (at  that  time)  under  the  direction  of  the  President  of  the 
United  States  extended  to  the  consideration  of  matters  judicial  in  char- 
acter, and  that  the  judgment  of  the  register  and  receiver  was  not  con- 
clusive upon  questions  of  fact  and  of  law  arising  after  the  passage  of 
that  act.  This  construction  has  been  uniformily  followed  since  that 
time,  both  in  the  courts  and  in  this  Department,  and  is  too  well  settled 
to  require  further  comment.     Stephen  Sweayze  (5  L.  D.,  570). 

The  conclusions  reached  by  the  local  ofUcersdid  not  do  justice  to  the 
protestant  even  according  to  their  finding  of  facts,  hence  it  was  the 
duty  of  your  office  to  correct  the  same.  The  duty  of  thus  correcting 
the  decisions  of  the  local  officers  has  been  fully  recognized  in  the  rules 
of  practice  which  are  established  to  promote  the  orderly  transaction  of 
business  before  the  Land  Department. 

Thus  in  rule  48,  of  the  rules  of  practice,  it  was  provided  that  the  de- 
cision of  the  local  officers  should  not  become  final  in  the  absence  of 
appeal  '^  where  the  decision  is  contrary  to  existing  laws  and  regula- 
tions," and  the  action  of  your  office  was  in  accordance  with  the  rule. 

Your  decision  is  affirmed. 
2665— VOL  13 32 
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CIBCULAR-DELIVERT  OF  PATENT. 

Department  op  the  Interior, 

General  Land  Office, 
WashingtoHj  D.  C,  September  14,  1891. 

Registers  and  Receivers  TJ.  S.  Land  Offices  : 

OsNTLEMEN :  Numerous  inslances  have  come  to  my  knowledge  of 
persons  seeking  to  collect  fees  from  owners  of  lands  as  compensation 
for  securing  suoli  landowners  patents  which  have  been  regularly  issued 
by  the  United  States  and  transmitted  to  the  local  land  offices  for 
delivery, 

When  the  government  issues  a  patent  for  land,  it  undertakes  to  de- 
liver the  instrument  to  the  proper  person  without  charge — all  fees 
chargeable  being  collected  at  the  time  the  entry  is  made. 

Persons  engaged  in  collecting  fees  usually  ascertain  from  the  county 
reconler's  office  the  particular  tracts  of  land  for  which  patents  have 
not  been  recorded,  and  then,  by  tracing  down  the  title,  ascertain  the 
present  ownership  of  the  land.  The  owner  is  then  advised  that  he 
claims  land  for  which  no  patent  appears  of  record,  but  that  the  same 
can  be  secured  upon  the  payment  of  tlO  or  other  stipulated  fee,  and  by 
forwarding  an  affidavit  of  the  ownership  of  the  laud  and  a  power  of 
attorney  to  deal  with  the  United  States  iu  the  transaction. 

In  every  case  where  such  paper  is  presented  you  will  ascertain  the 
post-office  address  of  the  owner  of  the  land  and  notify  him  direct  that 
his  patent  is  on  file  in  your  office  (if  such  be  a  fact)  and  will  be  trans 
mittcd  without  charge,  upon  receipt  of  an  affidavit  of  the  ownership  of 
the  land.  And  you  will,  in  every  instance,  refuse  to  deliver  patents  to 
any  person  acting  as  an  agent  or  attorney  in  fact,  when  you  know  or 
have  reason  to  believe  ))hat  such  agent  or  attorney  in  fact  is,  as  a  mat- 
ter of  speculation,  attempting  to  take  advantage  of  the  credulity  of  tUc 
person  or  persons  represented. 

Very  respectfully, 

Thos.  H.  Garter, 

Commissioner 

APPIilCATION  TO  BNTERr-SEGREGATION. 

GOODALE  V.  OlNEY  (ON   REVIEW). 

The  rale  that  "  an  application  to  enter  is  eqaivalent  to  an  aotaal  entry  ao  far  as  the 
rights  of  the  applicant  are  concerned,  and  while  pending  withdraws  the  land 
from  any  other  disposition,"  includes  only  cases  in  which  the  application  is  im- 
properly refused,  and  does  not  apply  where  the  land  is  not  subject  to  entry  and 
no  right  of  the  applicant  is  denied. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office, 

November  3, 1891. 

This  motion  is  filed  by  Frank  D.  Goodale  asking  that  the  decision  of 
the  Department  of  April  3, 1891  (12  L.  D.,  324)  affirming  the  decision 
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of  your  office  iu  refasiug  to  order  a  bearing  in  the  above  stated  case  be 
recousidered  aud  revoked. 

The  following  facts  are  shown  by  said  decision : 

On  Jaly  31,  1885,  Olney  applied  to  make  homestead  entry  of  the  E.  ^, 
SB.  i.  Sec.  13,  T.  33  S,,  R.  63  W.,  Pneblo,  Colorado,  together  with  ad- 
joining land.  His  application  was  rejected  by  the  local  officers  for  the 
iea8ou  that  the  tract  applied  for  was  embraced  in  the  derivative  claim 
of  Thomas  Leitensdorfer  under  the  Vigil,  St.  Yrain  grant.  From  this 
action,  Olney  appealed,  and  on  May  6,  1887  you  reversed  the  action  of 
the  local  officers,  and  Olney  made  entry  tbr  the  tract  May  28,  1887. 

On  August  31, 1888,  Goodale  applied  to  contest  the  entry  of  Olney 
as  to  the  K.  ^  of  the  S W.  ^  of  said  section  18,  alleging  that  he  came 
iuto  possession  of  the  land  on  or  about  the  15th  of  February,  1886 
and  had  resided  there  since  May,  1886,  and  had  improved  it  to  the  ex- 
tent of  twelve  hundred  dollars,  and  that  Olney  had  never  resided  upon 
the  tract  before  May,  1887.  Upon  this  application,  your  office,  on 
August  17,  1889,  ordered  a  hearing,  but  on  September  SO,  following, 
said  order  of  August  17  was  revoked  and  the  bearing  was  refused. 
From  this  decision  Goodale  appealed.  On  April  3,  1891,  the  Depart- 
ment approved  said  decision  upon  the  ground  that  Olney's  application 
to  enter  the  tract  offered  July  1,  1885,  was  regular  and  legal,  and  was 
pending  in  May,  1886,  when  Goodale  began  his  residence  upon  the 
land,  and  that  although  Olney  was  not  permitt  d  to  enter  the  tract 
until  May,  1887,  his  application  was  equivalent  to  an  actual  entry,  so 
far  as  his  rights  were  concerned  and  withdrew  the  land  embraced 
therein  from  any  other  disposition  until  final  action  thereon. 

Goodale  asks  for  a  review  of  this  decision  assigning  error  in  not  con- 
sidering the  fact  that  fraud  was  practiced  by  Olney  in  obtaining  the 
acceptance  of  his  homestead  application  upon  a  false  affidavit  accom- 
panying said  application,  alleging  residence  upon  and  improvement 
of  the  land  at  the  date  of  his  application ;  that  the  land  being  within 
the  limits  of  the  derivative  claim  of  Leitensdorfer  under  the  Vigil  and 
St.  Vrain  grant  was  not  subject  to  homestead  entry  until  May  19, 
1888,  when  said  reservation  was  formally  vacated,  and  the  land  em- 
braced therein  opened  to  entry ;  that  no  application  made  prior  to  that 
time  could  secure  any  right  except  in  favor  of  an  actual  settler  resid- 
ing thereon  at  the  <late  of  said  application,  and  that  as  between  con- 
flicting settlers  at  the  date  of  the  restoration  of  said  reservation  to  the 
public  domain,  priorities  of  settlement  and  occupation  should  govern. 

The  rule  announced  iu  the  decision  sought  to  be  reviewed  that  '^An 
ai>plicatiou  to  enter  is  equivalent  to  an  actual  entry  so  far  as  the  rights 
of  the  applicant  are  concerned  and  while  pending  withdraws  the  land 
from  any  other  disposition  until  final  aetion  therein"  has  reference  solely 
to  cases  in  which  the  application  was  improperly  refused,  and  does  not 
apply  where  the  laud  was  not  subject  to  entry  and  no  right  of  the  ap- 
plicant is  denied. 
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Id  the  case  of  Pfaff  v.  Williams  (4  L.  D.,  455)  and  in  all  other  cases 
where  the  rule  has  been  followed,  the  rejection  of  the  application  was  a 
denialof  a  right.  The  appeal  of  the  applicant  therefrom  merely  pre- 
served that  right  agaiuHt  any  other  disposition  of  the  land  antil  it  could 
be  determined.    The  rule  as  laid  down  in  Pfaff  v.  WilliamsMfprais  that 

a  legal  application  to  enter  is,  while  pending,  equivalent  to  actual  entry  bo  far  at  np- 
pUcanVB  rightM  are  concernedf  and  its  e£fect  is  to  withdraw  the  land  embraced  ther«'in 
from  any  other  disposition  until  such  time  as  it  may  be  finally  acted  upon. 

See  also  Maria  C.  Arter  (7  L.  D.,  136);  Hughey  v,  Dougherty  (9  L. 
D.,  *29) ;  Peterson  v.  Wanl  (ib.,  92). 

In  the  case  of  Hughey  v.  Dougherty  supra^  the  Department  referring 
to  the  rule  in  Pfaff  r.  Williams  said  it 

was  made  coticeming  land  subject  to  entry  and  apon  the  right  of  an  applicant  poss- 
essing the  necessary  qualifications.  It  protects  the  applicant  whose  application  was 
improperly  rejected  from  the  interrention  of  any  subsequent  claim  nntil  his  rights 
are  formally  passed  upon. 

So  in  the  case  of  McKenzie  v.  Richards  (13  L.  D.,  71),  the  Department, 
in  referring  to  said  rule,  said : 

McKenzie's  application  was,  while  pending,  equivalent  to  actual  entry,  to  far  <m  iko 
applicanVa  rights  tcere  concerned^  but  it  was  not  intended  by  said  decision  to  hold  that 
McKenzie's  rights  to  the  land  were  superior  to  the  claim  of  Richards,  merely  by  vir- 
tue of  his  application,  irrespective  of  whether  said  application  had  been  properly  or 
Improperly  rejected.  While  that  application  was  pending  on  appeal,  it  preserved 
the  rights  o.f  the  applicant  against  any  further  disposition  of  the  land,  nntil  anch 
rights  could  be  determined,  and  Richards  could  therefore  acquire  no  right  by  her 
entry,  so  far  as  it  affecied  the  rights  of  McKenzie;  but  said  entry  was  subject  to 
whatever  rights  he  had,  which  must  depend,  however,  not  npon  hid  application  for 
the  land,  but  whether  his  application  was  rightly  rejected  by  the  local  officers. 

It  will  be  seen  from  an  examination  of  these  cases  that  the  mere  ap- 
plication to  enter  land  covered  by  a  homestead  entry  or  other  reserva- 
tion does  not  of  itself  withdraw  the  land  or  in  any  manner  affect  its 
status  for  the  reason,  land  so  reserved  is  already  segregated,  nor  is  it 
the  eqnivalent  of  an  entry.  It  is  only  the  equivalent  of  an  entry  ^^so 
far  as  applicant's  rightn  are  concerned,"  and  it  has  merely  the  effect  *^  to 
withdraw  the  land  from  other  disposition"  that  the  right  of  the  appli- 
cant may  be  protected,  but  such  right  is  dependent  upon  his  showing 
that  the  land  was  subject  to  entry  at  the  date  of  his  application. 

In  this  motion  it  is  alleged  that  at  the  date  of  Olney's  application  the 
land  was  not  subject  to  entry,  being  embraced  in  the  reservation  on 
account  of  the  Vigil  and  St.  Train  grant,  and  that  Olney  had  no  supe- 
rior right  to  others,  unless  be  was  then  an  actual  settler  on  the  tract; 
that  the  settlement  could  not  ripen  into  a  legal  right  until  the  removal 
of  the  reservation  which  was  not  formally  opened  to  entry  until  Miiy  19, 
1888;  that  in  order  to  establish  his  priority  over  all  other  applicant's 
lie  filed  an  afiBdavit  alleging  possession  and  occupancy  of  said  tract  for 
years  prior  to  the  date  thereof,  and  that  he  had  placed  valuable  improve- 
ments on  the  land. 
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Goodale  asked  that  he  be  allowed  to  contest  the  entry  of  Olney 
alleging  tiiat  the  facts  stated  in  the  affidavit  are  untrue  and  that  a 
hearing  be  ordered  to  allow  him  an  opportunity  of  showing  that  the 
entry  of  Olney  was  allowed  by  means  of  false  and  fraudulent  state- 
ments. 

At  the  date  of  Olney's  application  to  enter,  the  land  was  not  subject, 
to  entry  and  he  could  have  acquired  no  right  by  virtue  of  his  applica- 
tion to  enter  that  could  have  reserved  the  land  from  other  disposition 
when  it  became  subject  to  entry,  unless  he  was  then  a  settler  on  the 
land,  having  priority  over  all  others.  His  right  would  rest,  however, 
upon  the  settlement  and  not  upon  his  application. 

The  act  of  February  25, 1869  (15  Stat.,  275)  protected  the  claims  of 
all  actual  settlers  within  the  limits  of  the  located  claim  of  Vigil  and  St/ 
Vraiu  other  than  those  claiming  to  derive  titles  from  the  grantees,  and 
although  the  land  was  not  subject  to  entry  at  any  time  prior  to  May  19, 
1888,  yet  when  the  land  became  subject  to  entry,  the  Department,  in 
determining  the  priority  of  claims,  could  take  into  consideration  a  set- 
tlement made  aft^r  the  act  of  February  25, 1869,  and  prior  to  theiestora- 
tiou  of  the  land  to  the  public  domain. 

Goodale  alleges  that  he  was  the  prior  settler  on  the  tract,  and  offered 
to  contest  the  entry  of  Olney  upon  the  ground  that  it  was  allowed 
upon  false  and  fraudulent  statements,  and  in  violation  of  his  rights. 

1  am  of  the  opinion  that  the  hearing  should  have  been  ordered  that 
Goodale  may  have  the  opportunity  of  showing  that  he  is  the  prior 
settler  as  alleged  in  his  contest. 

A  motion  has  been  filed  by  Olney  to  dismiss  the  motion  for  review, 
upon  the  ground  that  it  was  not  filed  within  thirty  days  from  notice  of 
the  decision.  Eule  87  is  a  general  rule  applying  in  all  cases  where 
service  is  allowed  to  be  made  through  the  mails,  and  as  this  motion 
was  filed  within  the  ten  days  allowed  for  transmission  through  the 
mails,  it  was  within  the  time  required  by  the  rules. 

He  also  moves  to  strike  from  the  files  the  affidavits  of  Goodale,  Shry- 
ock,  and  others,  for  the  reason  that  they  were  not  served  upon  him  or 
his  attorneys. 

In  the  view  taken  of  this  case,  it  was  not  necessary  to  consider  said 
affidavits,  and,  hence,  no  further  action  upon  this  motion  is  necessary. 

The  decision  of  the  Department  of  April  3, 1891,  is  revoked,  and 
your  decision  of  September  30, 1889,  is  reversed  and  a  bearing  ordered, 
after  notice  to  all  parties. 
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res  judicata- application  to  enter, 

Maggie  Laird. 

The  doctrine  of  ren  fvdicafa  is  not  applicable  where  the  decision  is  rendered  npon  an 
incomplete  record. 

An  application  to  enter  land  covered  by  the  existinfj^  entry  of  another  confers  no 
rif^bt  upon  the  applicant;  and  if  rejected,  and  appeal  talten  from  snch  action,  it 
is  not  a  pending  application  that  will  attach  on  the  cancellation  of  the  previous 
entry,  as  the  appeal  does  not  operate  to  save  or  create  rights  not  secnred  by  the 
application  itBelf. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  November  3, 1891. 

Od  Febiuary  6,  1886,  J.  B.  fiaggin,  as  transferee,  made  cash  entry 
under  the  act  of  June  15, 1880,  (21  Stat.,  237),  lor  the  NBJ  of  SWJ  and 
WJ  of  SEi,  Sec.  20,  T.  27  S.,  K.  25  E.,  Visalia,  California. 

His  entry  was  canceled  on  February  1,  18  8,  by  the  Department. 

On  January  17, 1888,  while  the  tract  was  still  covered  by  Haggin's 
entry,  one  Charles  H.  Gallagher  applied  to  make  a  timber-culture  entry 
for  said  tract,  his  application  was  rejected  for  contlict  with  Haggin's 
entry  ;  npon  appeal  your  <  ffice  affirmed  the  action  of  the  local  land 
officers. 

He  appealed  from  the  ruling  of  your  office  to  this  Department,  where 
on  April  23, 1889,  the  entry  of  Haggin  having  been  canceled,  the  tract 
was  awarded  to  Gallagher,  as  the  first  legal  applicant. 

It  appears  that  on  February  20, 1888, nineteeu  days  after  the  cancel- 
lation of  Haggin's  entry,  and  thirty-three  days  after  Gallagher's  appli- 
cation for  a  timber-culture  entry,  one  Maggie .  Laird,  who  has  since 
married  a  man  by  the  name  of  Wareham,  applied  for  and  was  allowed 
to  make  a  homestead  entry  for  the  same  tract,  and  on  November  8, 
1888,  made  cash  entry,  and  received  a  final  receipt  therefor. 

On  December  17,  1888,  following  the  tract  was  sold  and  transferred 
to  J.  B.  Haggip,  and  on  January  20,1890,  the  entry  woman  and  Haggin, 
trnusfeiee,  filed  a  motion  supported  by  the  affidavit  of  Laird,  stating 
that  she  never  received  any  notice  of  the  application  of  Gallagher  for 
said  land  or  of  the  existence  of  any  claim  on  his  part,  or  that  there 
existed  any  proceedings  on  his  part  in  the  Land  Department  looking  to 
an  entry  on  said  tract,  nor  did  she  ever  receive  any  notice  of  the  de- 
partmental decision  of  April  23, 1889,  and  asking  that  the  timber  culture 
entry  of  Gallagher  be  held  for  cancellation  because  made  at  a  time  when 
the  land  was  covered  by  an  existing  cash  entry,  or  that  a  hearing  be 
ordered. 

The  departmental  decision  of  April  23,  1889,  wherein  the  tract  in 
question  was  awarded  to  Gallagher,  might  be  considered  ^srespi^icata^ 
and  might  and  would  settle  this  case  were  it  not  for  the  fact  of  the 
filing  of  the  petition  of  Laird  and  her  transferee,  Haggin;  this  petition 
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is  practically  a  motion  for  review  of  the  decision  of  April  23, 1889,  aiid 
discloses  the  fact  that  it  was  filed  as  soon  aa  Laird  heard  of  the  decision 
of  April  23d. 

It  also  shows  that  she  had  made  a  homestead  entry  on  the  tract  on 
February  20, 18S8,  and  that  she  had  improved  the  same,  resided  thereon, 
and  on  November  8, 1888,  made  cash  entry  and  received  a  final  receipt 
therefor^  all  this  had  taken  place  before  the  decision  of  April  23d  was 
made  awarding  the  tract  to  Gallagher,  so  that  at  the  date  of  said  de- 
cision, and  at  the  date  of  his  entry,  the  tract  was  inoladed  in  the  cash 
entry  of  Laird. 

Said  decision  cannot  be  considered  as  res  judicata-  as  applied  to  the 
rights  of  Gallagher  thereunder,  for  it  was  made  apon  an  incomplete 
record  and  disposed  of  a  tract  which  had  previously  been  disposed  of 
to  Laird. 

These  facts  were  not  before  the  Department  when  the  decision  of 
April  23,  1889,  was  made.  When  these  new  facts,  which  existed  then 
and  exist  now,  are  brought  to  the  attention  of  the  Department,  a  differ- 
ent, face  is  given  to  the  whole  proceeding.  As  to  the  authority  of  the 
Deiiartmcnt  to  review  or  re-review  its  own  decisions  on  the  suggestion 
of  new  facts,  see  Wenie  et  al.  v.  Frost  (6  L.  D.,  175);  Frost  et  aL  v* 
Wenie  (9  L.  D.,  588). 

While  Laird  and  Haggin  were  not  parties  to  the  record,  they  are 
interested  in  the  subject  matter,  and  the  motion  filed  by  them  was  filed 
promptly  when  knowledge  reached  them  that  the  tract  had  been 
awarded  to  Gallagher  in  a  proceeding,  the  exiititence  of  which  they  had 
hitherto  not  known  of. 

It  is  a  well  settled  doctrine  that  no  entry  will  be  allowed  while  there 
is  au  existing  entry  of  record  for  the  same  land.  Henry  Cliff  (3  L.  D.^ 
216).  Witherspoou  v.  Duncan  (4  Wall.,  210),  and  when  a  tract  has 
once  been  sold  by  the  United  States  and  the  purchase  money  paid,  the 
tract  is  not  ugaiu  subject  to  entry.    Simmons  v,  Wagner  (101  U.  S.,  200). 

While  a  legal  application  to  enter  is,  while  pending,  equivalent  to 
actual  entry,  so  far  as  applicants  rights  are  concerned,  yet  if  the  appli- 
cation to  enter  is  illegal,  it  is  not  equivalent  to  a  entry ;  so  it  was  with 
the  Gallagher  application.  It  was  made  for  a  tract  already  segregated, 
as  much  so  as  if  the  tract  had  not  belonged  to  the  United  States  at  all 
or  had  been  reserved.  It  could  not  segregate  a  tract  already  segregated. 
If  his  application  had  been  allowed  when  tendered,  such  entry  would 
have  been  illegal  because  on  land  not  subject  to  entry. 

In  view  of  the  fact  that  the  departmental  decision  of  April  23,  18S9, 
was  made  on  an  incomplete  record  and  the  tract  then  in  question  had 
before  that  time  been  sold  by  the  United  States,  I  think  said  decision 
should  be  set  aside  and  held  for  naught.  The  same  is  accordingly  or- 
dered. 

From  an  examination  of  the  facts  concerning  the  existing  entries  of 
Laird  and  Gallagher,  it  is  apparent  that  neither  could  be  confirmed  under 
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the  7tb  section  of  the  act  of  March  3,  1891,  (2G  Stat.,  1095)  because  of 
the  existeDce  of  the  other. 

Ou  February  1,  1888,  the  cash  eutry  of  Haggin  was  canceled,  before 
this  date,  Gallagher,  Laird  or  no  one  else  could  legally  make  an  entry, 
because  the  tract  was  by  reason  of  Ha^gin's  entry  segregated  from  the 
public  domain.  After  the  cancellation  of  the  entry,  the  party  first 
applying  should  be  accorded  an  entry. 

At  the  time  Gallagher's  application  was  made,  he  could  gain  nothing 
by  it  because  the  tract  was  not  subject  to  entry  and  if  his  rights  to 
make  an  eutry  (  n  the  tract  are  to  be  held  paramount,  it  must  be  upon 
the  theory,  not  of  his  prior  application,  but  because  he  is  a  prior  appli- 
cant after  the  cancellation  of  Haggin's  entr^-. 

Gallagher's  application  to  enter  filed  January  17, 1888,  was  not  a  pend- 
ing application  such  as  would  attach  to  the  land  immediately  upon  the 
cancellation  of  the  entry. 

The  application  was  wrongful,  and  was  rejected ;  an  appeal  from  that 
rejection  could  not  save  nor  create  any  rights  not  secured  by  the  appli- 
cation  itself.  His  application  made  during  the  time  the  tract  was  cov- 
ered by  the  entry  of  Haggin,  could  not  give  him  an  advantage  over 
another  who  applied  for  the  tract  the  moment  it  was  restored  to  the 
X>ublic  domain. 

The  way  pointed  out  in  which  to  attack  the  validity  of  an  entry  is 
not  by  filing  an  application  to  enter  and  appealing  from  the  rejection 
thereof,  but  by  a  contest. 

It  is  not  now  necessary  to  discuss  the  question  as  to  whether  Haggin's 
entry  was  void  or  not,  it  was  during  its  existence  a  complete  segrega- 
tion to  the  tract  from  all  further  disposal.  So  long  as  a  homestead 
entry,  valid  upon  its  face  remains  a  subsisting  entry  of  record  whose  le- 
gality has  been  passed  upon  by  the  land  authorities,  and  their  action  re* 
mains  unreversed,  it  is  M^uch  an  appropriation  of  the  tract  as  segregates 
it  from  the  public  domain,  (Hastings  and  Dakota  Railroad  Company  v, 
Whitney,  132 17.  S.,  357),  and  if  the  application  of  Gallagher  had  reached 
the  Department  before  said  entry  was  canceled,  it  would  have  been  the 
duty  of  the  Department  to  have  finally  rejected  it.  The  question  for 
determination  is,  which  of  these  entrymen  was  first  to  apply  for  the 
tract  after  Haggin's  entry  had  been  canceled  T 

On  February  20,  1888,  Maggie  Laird  applied,  and  was  allowed  to 
make  a  homestead  entry  on  said  tract. 

Ou  April  23, 1889,  when  Gallagher's  application  reached  the  Depart- 
ment, the  entry  of  Haggin  had  bt*en  canceled,  the  Department  not 
being  advised  of  the  entry  of  Laird,  awarded  the  tract  to  Gallagher, 
and  on  May  16,  1889,  he  was  allowed  to  make  said  entry,  his  applica- 
tion should  have  been  held  to  date  from  that  day  and  by  reason  of  the 
existence  of  Laird's  eutry,  should  have  been  rejected. 

In  the  case  of  Richards  v.  McKenzie,  (12  L.  D.,  47),  the  facts  stated 
are  similar  to  those  in  the  case  at  bar.    On  April  16, 1888,  about  half 
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past  eight  o'clock,  a.  m.,  one  Douglaes  made  homestead  entry  of  a  tract 
of  land. 

At  9  o'clock  a.  m.,  on  tlie  same  day,  McKenzie  applied  to  make  home- 
stead entry;  but  his  application  was  refused,  because  of  the  prior  entry 
of  Douglass. 

From  this  action  of  the  local  officers  McKenzie  appealed  to  your  office, 
where  on  June  25, 1888,  the  action  of  the  register  and  receiver  was 
sustained. 

Thereupon  McKenzie  appealed  to  the  Department,  and  while  this 
appeal  was  pending,  Douglass  relinquished  his  entry  and  the  same  was 
canceled  ;  on  the  same  day  Douglass  relinquished  his  entry,  Kichards 
made  a  homestead  entry  of  the  tract.  Douglass'  relinquishment  was 
transmitted  to  your  office,  which  transmitted  it  to  the  Department,  and 
on  January  3, 1890,  the  papers  in  the  McKenzie  application  were  re- 
turned to  your  office  with  direction  that  he  be  allowed  to  enter  the 
land ;  accordingly  the  local  officers  allowed  said  entry,  but  notified 
your  office  that  Richards  had  an  entry  thereon,  dated  October  15, 1888, 
and  asked  further  instructions. 

On  April  18, 1890,  you  wrote  to  the  register  and  receiver,  as  follows: 

I  do  Dot  fiad  any  thing  iu  the  records  to  show  that  the  Hon.  Secretary  was  advised 
of  said  Richards'  entry,  consequently  the  McKenzie  entry  was  allowed  without  in  any 
manner  considering  her  rights;  therefore  .....  McKenzie  did  not  acquire 
any  preference  right  of  entry  hy  virtue  of  his  application  to  enter  said  land,  and  the 
proceedings  as  indicated  in  the  foregoing ;  therefore  he  should  now  be  called  npon  to 
show  cause  within  sixty  days  why  his  entry  should  not  beheld  for  cancellation,  and 
the  entry  of  Richards'  be  allowed  to  stand  as  being  the  first  legal  eutry  for  said  tract 
after  the  same  was  subject  to  entry. 

McKenzie  again  appealed  to  the  Department,  and  under  date  of  Jan- 
uary 13,  1891,  a  decision  was  made  holding  that  the  allowance  of  Rich- 
ards' entry  during  the  pendency  of  McKenzie's  appeal,  was  irregular, 
and  you  were  directed  to  call  upon  Richards  to  show  cause  within  sixty 
days  from  notice,  why  her  entry  should  not  be  canceled,  and  that  of  Mc- 
Kenzie permitted  to  stand.  Richards  then  filed  a  motion  for  a  review, 
and  npon  July  22, 1891,  it  was  denied  (13  L.  D.,  71),  but  in  explanation 
of  said  denial,  it  is  stated : 

It  is  apparent  that  counsel  for  Mrs.  Richards  has  misapprehended  the  efi'ect  of  the 
decision  of  January  IS,  1891.  The  Department  in  said  decision  merely  held  that  Mc- 
Kenzie's application  was,  while  pending,  equiraleut  to  actual  eutry,  so  far  as  the  ap- 
plicant's rights  were  concerned/'  hut  it  was  not  intended  by  said  decision  to  hold 
that  McKenzie's  rights  to  the  land  were  superior  to  the  claim  of  Richards,  merely  by 
y irtue  of  his  application,  irrespeotiye  of  whether  said  application  had  been  properly 
or  improperly  rejected. 

Considering  the  decision  of  the  McKenzie  case  and  the  review  thereof, 
it  is  apparent  that  the  Department  did  not  intend  to  hold  that  Mc- 
Kenzie's application  to  entry  would  defeat  the  entry  of  Richards  'irre- 
spective of  whether  said  application  had  been  properly  or  improperly 
rejected.'* 
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One  of  the  questions  to  be  determined  by  the  hearing  ordered  iu  that 
case,  was  whether  McKenzie's  application  was  or  was  not  properly  re- 
jected. 

There  is  certainly  nothing  in  the  decisions  of  the  McKenzie  caae 
to  establish  a  rule  that  would  require  the  entry  of  Laird  to  be  subject 
to  the  entry  of  Gallagher  when  it  has  been  determined  by  the  local 
oi!icers  and  your  office  that  his  application  was  wrongful,  and  therefore 
properly  rejected.  It  properly  rejected,  it  created  no  rights  in  the  ap- 
plicant as  against  the  subsequent  entry  of  Laird.  A  hearing  is  unnec- 
essaiy  to  determine  that  the  application  was  properly  rejected,  for  sinoe 
all  the  facts  are  before  me,  I  have  no  difficulty  in  determining,  and  do 
hereby  find  that  said  application  was  properly  rejected  by  you. 

No  rights  were  gained  by  the  application  of  (Gallagher  as  against 
Laird.    Patrick  Kelly,  (11  L.  D.,  32t>), 

I  therefore  conclude  that  Laird  was  the  first  legal  applicant  for  the 
tract  iu  question  after  it  was  freed  from  the  entry  of  Haggiu ;  Gal- 
lagher's entry  should  be  canceled  and  a  patent  should  issue  to  Laird, 
provided  always,  that  she  has  complied  with  the  law  in  other  respects. 

Your  office  decision  is  accordingly  reversed. 


MOTION  FOR  REVIEW-APPLICATION  TO  ENTER. 

Ary  v.  Ibdings  (On  Eevibw). 

A  motion  for  review  T?ill  not  be  granted  where  no  new  question  is  presented  for  the 
consideration  of  the  Department. 

The  pieliminary  affidavit  accompanying  an  application  to  enter  should  bear  a  date 
approximate  to  the  allowance  of  the  entry. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office  November  3,  1891, 

This  is  a  motion  by  the  attorney  for  John  A.  Ary  asking  for  a  review 
of  the  departmental  decision  dated  March  18,  1891  (12  L.  D.,  252),  in 
the  case  entitled  as  above  involving  the  SW.  J  of  Sec.  29,  T.  25  S.,  R. 
17  W.,  Larned,  Kansas,  land  district. 

The  grounds  of  said  motion  are  three  in  number;  the  first  two  are  in 
effect  that  Iddings  never  made  a  tender  or  deposit  of  the  fees  and  com- 
missions as  required  by  law,  and  the  third  is  that  no  one  should  be 
deprived  of  his  rights  of  propeity  without  due  process  of  law. 

An  examination  of  this  controversy  from  its  inception  in  this  depart- 
ment, will  show  that  these  matters  have  been  duly  considered  and 
passed  upon.  Iddings  v.  Burns  (8  L.  D.,  224),  same  case  on  review, 
page  559,  Ary  v.  Iddings,  supra. 

There  being  no  new  question  presented  by  the  motion^  it  will  be  over- 
ruled.   Pike  V.  Atkinson  (12  L.  D.,  226). 
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So  long  a  time  having  elapsed  since  Iddings  made  liis  application  to 
enter  the  tract  in  controversy,  you  will  notify  the  local  officers  to  require 
him  to  appear  before  them  in  person  within  sixty  days  from  date  of  the 
receipt  of  the  notice  and  make  affidavit  as  to  his  qualifications  to  make 
homestead  entry.  You  will  also  cause  notice  of  this  order  to  be  served 
on  the  contestant,  and  his  entry  will  not  be  formally  canceled  until  Id- 
dings  has  complied  with  this  order. 


APPEAL-MOTION  TO  DISMISS— ORDER  OT  JANUARY  17,  1891, 

McKiNLEY  V,  Walsh. 

After  the  allowance  of  an  appeal  the  General  Land  Office  is  without  Jarisdiction  to 

pass  on  a  motion  to  dismiss  the  same. 
A  protestant  against  pre-emption  tinal  proof  who  desires  to  clear  the  record  in  order 

that  he  msy  enter  the  land,  has  such  an  interest  as  entitles  him  to  be  heard  on 

appeal. 
A  motion  to  dismiss  filed  under  the  order  of  January  17,  1891,  will  not  be  considered 

where  it  involyes  the  consideration  of  the  whole  record  in  the  case. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  3,  1891. 

On  March  9th  1889,  Thomas  J.  Walsh  filed  a  pre  emption  declaratory 
statement  for  the  lots  3  and  4,  and  S^  K  W^,  Sec.  4.,  T.  61  K,  B.  15  W., 
Dulnth,  Minnesota,  and  on  July  31, 1889,  gave  doe  notice  by  advertise- 
ment of  his  intentfon  to  make  final  proof  before  the  local  land  office,  on 
September  15th  1889. 

Proof  was  made  on  the  day  named,  and  on  the  same  day,  one  John 
McKinley,  filed  an  affidavit  of  protest,  charging  in  substance  that 
Walsh  never  established  residence  on  the  land,  and  that  he  had  filed 
upon  the  same  in  the  interest  of  the  Minnesota  Iron  Company. 

The  affidavit  was  based  on  information  and  belief,  and  is  not  corrob- 
orated. 

On  October  14, 1889,  evidence  was  introduced  by  McKinley,  to  prove 
the  charges  made  by  him,  and  John  W.  Smith,  proof  witness,  and  claim- 
ant Walsh  were  cross-examined. 

On  November  5, 1889,  the  register  and  receiver,  after  considering  the 
evidence  submitted,  allowed  claimant's  proof  and  dismissed  the  ])ro- 
test. 

On  December  3, 1889,  the  attorneys  for  protestant  filed  an  appeal 
from  the  finding  of  the  local  officers  to  your  office,  where  on  November 
4,  1890,  the  finding  of  the  register  and  receiver  was  affirmed  and  Mc- 
Kinley notified  of  his  right  of  appeal,  thereupon  he  appealed  from  your 
decision  to  this  department. 

After  it  had  been  allowed,  and  on  February  11, 1891,  claimant  filed  a 
motion  in  your  office  to  dismiss  the  appeal  taken  Iroui  said  decision  lor 
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the  reasou  that  "  the  said  John  McKiuIey  is  a  protestant  against  hfa 
fiual  proof,  and  that  only,  and  therefore  under  the  rulings  of  the  Depart- 
ment, not  entitled  to  the  right  of  appeal.'' 

On  March  20, 1891,  this  motion  was  considered  by  yoa  and  in  yonr 
opinion  yon  say, 

that  the  right  of  appeal  from  the  decision  of  the  local  land  office,  as  well  the  right 
of  appeal  from  the  decision  of  this  office,  rendered  Norember  4,  1890,  was  apparently 
erroneously  allowed,  in  each  instance, 

bnt  you  concluded  as  follows : 

However,  inasmuch  as  this  office  in  its  decision  before  referred  to,  allowed  the 
right  of  appeal,  this  office,  under  the  decision  rendered  in  the  case  of  Wallace  «. 
Boyce,  Copp's  Public  Land  Laws,  series  lb90,  vol.  1,  p.  2()9,  cannot  withdraw  that 
privilege,  (IL.  D.  26) 

The  motion  is  consequently  denied. 

On  August  3, 1891,  the  motion  to  dismiss  the  appeal  was  renewed 
in  this  Department  and  is  now  before  me  for  consideration. 

After  the  appeal  of  McKinley  was  allowed  from  your  decision  of 
I^ovember  4,  1890,  your  office  had  no  jurisdiction  to  pass  upon  the  mo- 
tion made  by  Walsh  to  dismiss  the  appeal. 

The  appeal  moved  the  case  to  the  Department  which  only  is  author- 
ized to  pass  upon  the  sufficiency  of  an  appeal  to  it. 

You  acts  in  passing  upon  and  overruling  it,  were,  therefore  without 

authority  of  law.    Henry  v.  Stanton  et  al  (12  L.  D.,  390). 

The  order  of  January  17,  1891  (12  L.  D.,  64),  under  which  the  mo- 
tion to  dismiss  is  made,  provides  among  other  things  that  <^  no  question 
will  be  considered  in  any  case  that  involves  an  examination  of  the 
testimony." 

This  is  a  motion  made  to  dismiss  the  appeal  of  McKinley,  for  the 
reason  that  it  was  erroneously  allowed,  he  being  only  a  protestant, 
and  therefore  not  entitled  to  the  right  of  appeal  under  the  rules  of 
practice. 

It  has  been  held  by  the  department  that  one  who  initiates  proceed- 
ings against  an  entry  as  a  protestant,  objector,  or  friend  of  the  gov- 
ernment, may  in  the  course  of  subsequent  proceedings,  by  complying 
with  the  rules  and  regulations  for  such  cases  made  and  provided  by  the 
Department,  become  a  contestant  Martin  v.  Barker  (6  L.  D.,  763),  and 
while  it  is  true  that  McKinley  did  not  make  application  to  enter  the 
land  at  the  time  he  filed  his  protest,  yet  it  is  equally  true  that  he  did 
subsequently  thereto,  on  account  of  which  he  claims  an  interest  in 
the  land. 

('ount^el,  in  support  of  his  motion,  cites  the  cases  of  McGarrahan  t;. 
Boston  Mine,  S.  M.  D.,  p.  330;  Boston  Hydraulic  M'g  Co.  v.  Eagle 
Copper  Mine,  S.  M.  D.,  320;  Bo<iie  Tunnel  v.  Bechtel  M'g  Co.,  1  L.  D., 
584;  McGarrahan  v.  New  Idria  M'g  Co.,  3  L.  D.,  422;  Bright  et  al  v. 
Elkhorn  Co.,  8  L.  D  ,  122,  where  it  is  held  in  mining  cases  that  a  prot- 
estant, who  stands  solely  ''  in  the  relation  of  amicus  curi(e,  and  who 
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alleges  iio  interest  ia  the  result  of  the  application  for  patent^  is  not 
entitled  to  the  right  of  appeal." 

I  think  there  is  a  distinction  to  be  made  between  protestants  in 
mineral  cases  and  those  in  agricultural  entries.  In  mineral  controver- 
sies the  prot^stant  is  driven  to  the  courts  on  the  facts  to  settle  his  con- 
test, while  in  agricultural  he  settles  them  before  the  Department.  But 
without  passing  upon  that  question  in  this  case,  it  is  the  claim  of 
McKinley  that  the  object  of  his  protest  is  to  clear  the  record  of  Walsh's 
filing  so  that  he  may  make  entry  for  the  land  and  that  he  has  such  an 
interest  therein  as  entitled  him  to  the  right  of  appeal. 

It  is  apparent  therefore,  that  in  order  to  ascertain  all  the  facts  bear- 
ing upon  the  questions  involved  in  the  motion  it  would  be  necessary  to 
examine  the  whole  record  in  the  case. 

The  department  has  decided  that  a  motion  to  dismiss  under  the  order 
in  question  will  not  be  entertained  if  it  raises  a  question  that  calls  for 
an  examination  of  the  whole  record.  Johns  v.  Judge  et  al^  13  L.  D., 
173. 

The  motion  is  denied,  but  this  denial  will  not  prevent  adjudication 
thereon  when  the  case  is  reached  in  its  regular  order. 


SECOND  TIMBER  CULTURE  EMTRY-ACT  OF  MARCH  18,  1874. 

INGALLS  V.  Lewton. 

Under  the  timber  oaltare  aot  of  Marcli  13, 1874,  a  second,  or  additional,  entry  of  eighty 
acres  of  non-a^jaoent  land  may  be  made,  where  the  two  entries  taken  together  do 
not  exceed  one  hundred  and  sixty  acres,  and  the  first  entry  is  for  less  than  forty 
acres. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,.  November  5, 1891. 

On  August  18, 1877,  Newton  M.  Lewton  made  timber-culture  entry 
No.  1391  of  the  N.  i  of  the  SE.  i  of  Sec.  2,  T.  10  N.,  K.  12  W.,  Grand 
Island,  Nebrasl^a. 

On  September  21, 1887,  Charles  M.  Ingalls  filed  his  affidavit  of  con- 
test against  the  entry,  alleging  that  Lewtoci  was  not  qualified  to  make 
the  same,  for  the  reason  that  he  had  previously  made  timber  cul- 
ture entry  No.  924  for  lot  2  in  T.  9  N.,  R.  12  W.,  in  said  district,  and 
that  he  held  the  same  at  the  time  he  made  said  entry  No.  1391; 
that  the  two  tracts  are  ten  miles  apart,  and  that  the  law  does  not 
permit  two  such  entries  by  one  and  the  same  person. 

At  the  hearing,  which  was  set  for  November  1,  1887,  the  following 
stipulation,  as  to  the  facts  in  the  case,  was  prepared,  agreed  to,  and 
signed  by  counsel  for  the  respective  parties : 

That  the  said  Newton  M.  Lewton  is  the  identical  person  who,  on  January  23,  1875, 
made  timber  culture  entry  No.  924  npoa  lot  2,  in  T.  9  N.,  R.  12  W.,  at  Grand  Island, 
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Nebraska,  coDtaioing  33.30  acres,  and  who,  oa  Aagust  18,  1877,  made  timber  culture 
r.V}\  for  N.  i  SW.  iSec.  2,  T.  10  N.,  R.  12  W.,  at  Gnnd  Island,  Nebraska,  containing 
eighty  acres — said  entries  being  npon  tracts  of  land  situated  in  different  sections  and 
about  ten  miles  apart,  the  second  entry  being  made  as  additional  to  the  first. 

Upon  this  agreed  state  of  facts,  the  register  and  receiver  recom- 
mended the  entry  for  cancellation,  and  on  appeal  yoa,  by  your  decision 
of  January  23,  1890,  affirmed  that  judgment  Claimant  brings  this 
appeal. 

It  will  be  noticed  that  claimant  made  both  his  entries  under  the  act  of 
March  13,  1874  (18  Stat.,  21).  The  proviso  to  the  first  section  of  that 
act  is  as  follows : 

That  not  more  Ihan  one-qnarter  of  any  section  shall  be  thns  granted,  and  that  no 
person  shall  make  more  than  one  entry  under  the  provisions  of  this  act,  unless  frac- 
tional subdivisions  of  less  than  forty  acres  are  entered,  whiohyin  the  aggregat**,  shall 
not  exceed  one  quarter  section. 

Under  the  act  of  June  14, 1878  (20  Stat.,  113),  no  one  was  allowed  to 
make  more  than  one  entry,  and  all  acts  Inconsistent  with  it  were  re- 
pealed, but  an  exception  was  made  as  to  entries  made  under  the  former 
acts  by  permitting  parties 

to  complete  the  same  upon  fnll  compliance  with  the  provisions  of  this  act ;  that  is, 
they  shall  at  the  time  of  making  their  final  proof  have  had  under  cultivation,  as 
required  by  this  act,  an  amount  of  timber  sufficient  to  make  then  umber  of  acres 
required  by  this  act. 

It  is  thus  seen  that  the  act  of  1878  did  not  annul  a  second  entry 
made  under  the  provisions  of  the  act  of  1874. 

The  sole  inquiry  is,  whether  one  who  made  entry  of  a  quantity  of 
land  ot  less  than  forty  acres  under  the  act  of  1874  (supra)  was  entitled 
to  make  a  second  entry  of  eighty  acres  under  the  same  act. 

The  instructions  under  the  act  of  1874,  issued  to  registers  and 
receivers  by  Commissioner  Williamson,  under  date  April  6, 1874  (1  C. 
L.  O.,  26),  contains  the  following : 

That  the  privilege  of  making  more  than  one  entry  thereunder  ift  confined  to  such 
parties  as  shall  enter  in  each  and  every  instance  a  fractional  subdivision  of  less  than 
forty  acres,  aud  that  the  aggregate  area  of  such  entries  shall  not  exceed  one  hundred 
and  sixty  acres. 

On  a  careful  consideration  of  the  proviso  above  quoted,  I  think  he 
was  entitled  to  make  the  second  entry  of  eighty  acres,  since  the  two 
entries  combined  do  not  exceed  one  hundred  and  sixty  acres,  and  the 
first  entry  was  less  than  forty  acres. 

The  decision  appealed  from  is  therefore  reversed,  and  the  contest 
dismissed* 
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INDIAN  LANDS-CONVBTANCE-DEPAIITMENTAL  APPROVAL. 

Oeobge  Big  Knife.* 

In  view  of  the  long  established  practice  of  the  Indian  Office  and  this  Department  to 
not  withhold  approval  of  an  Indian  deed  on  the  sole  ground  of  the  death  of  the 
grantor  after  execntion  of  the  conveyaDce  and  prior  to  its  presentation  for  ap- 
proval, the  rule  in  sncli  matter  should  not  be  ohauged  iu  the  absence  of  statutory 
direction. 

The  decision  in  the  case  of  Mary  Fish,  10  L.  D.,  606,  is  modified  in  accordance  with 
the  above. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior^  July 

11,  1891. 

I  have  the  honor  to  acknowledge  the  receipt^  by  reference  from  the 
Honorable  First  Assistant  Secretary,  of  a  commnnication  from  the 
Honorable  Oommissioner  of  Indian  Affairs,  recommending  the  ap- 
proval of  a  deed  from  George  Big  Knife,  a  Shawnee  Indian,  to  John 
Gonners,  purporting  to  convey  the  SW.  J  of  the  SW.  i  of  Sec.  20,  T. 
11  S.,  &.  25  B.,  Otb  principal  meridian,  in  Wyandotte  county.  State  of 
Kansas. 

By  said  reference  my  opinion  is  asked  as  to  whether  said  deed  can 
now  be  approved  by  the  Secretary  of  the  Interior  so  as  to  confirm  and 
approve  the  title  to  said  land. 

It  is  stated  in  said  communication  that  said  tract  is  a  part  of  the  land, 
one  hundred  and  seventy-two  acres,  allotted  to  !Nancy  Whitefeatber,  a 
Shawnee  Indian,  under  the  treaty  of  May  10, 1854  (10  Stat,  1053),  made 
with  the  Shawnee  bauds  of  Indians,  and  for  which  patent  was  issued 
to  her  under  the  provisions  of  section  eleven  of  the  act  of  Congress, 
approved  March  3, 1859  (11  Stat.,  430) ;  that  the  reservee  sold  only 
eighty  acres  of  the  land  patented  to  her  and  the  balance  was  disposed 
of  by  the  chiefs  for  her  heirs,  Elizabeth  Longtail  and  George  Washing- 
ton,  who  were  minors ;  that  on  January  28,  1870,  said  heirs,  through 
the  chiefs,  sold  said  SW;  i  of  SW.  J  of  Sec.  20,  containing  forty  acres, 
to  George  Big  Knife,  a  Shawnee  Indian,  for  the  sum  of  two  hundred 
dollars,  and  the  deed  for  the  same  was  approved  by  the  Secretary  of 
the  Interior  on  April  18,  1870;  that  it  has  been  ''the  tacit  ruling"  of 
the  Department  for  years  that,  until  the  Indian  title  is  extinguished, 
every  conveyance  by  an  Indian  or  his  representatives  must  be  approved 
by  the  SecretaryoftheInterior,inordertoconveyacleartit1etothe  land 
described  in  the  deed ;  that  on  March  9,  1889,  one  A.  S.  Devenne.v  for- 
warded to  the  Commissioner  of  Indian  Affairs  a  deed,  dated  February 
1, 1889,  from  Nancy  Big  Knife  White  (and  her  husband,  Thomas  White), 

*ThisopiDioii  was  adopted  hy  Mr.  Acting  Secretary  Chandler  July  15, 1891,  as 
shown  by  the  approval  of  the  deed  from  George  Bigknife  to  John  Conners ;  and  fol- 
lowing the  same  rnle^  the  deed  from  Mary  Fish  to  Sarah  Cohen,  was  also  approved, 
October  16. 1891. 
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sole  beir  of  George  Big  Knife,  purporting  to  convey  to  John  Allen  said 
SW.  i  of  the  SW.  I  of  Sec.  20,  for  the  sum  of  twenty-six  hundred  dol- 
lars ;  that  said  deed  was  submitted  to  the  Department  on  March  30, 
1889,  by  the  Indian  Office,  with  a  recommendation  that  the  same  be 
approved,  so  far  as  it  conveyed  the  right,  title  and  intert-st  of  the 
grantor  in  and  to  said  tract;  that  on  April  11, 1889,  said  deed  was  re- 
turned and  the  Commissioner  was  directed  to  secure  further  and  more 
satisfactory  proof  as  to  the  value  of  the  land  ^*  to  the  present  owner 
and  holder,"  as  the  tract  was  situated  close  to  Kansas  City,  Missouri, 
and  to  report  the  same  to  the  Department  ^'  as  eaily  as  possible; "  that 
pursuant  to  said  direction  a  special  agent  examined  said  tract  and 
reported,  on  June  28, 1889,  that  the  same  was  then  laid  out  as  a  towu- 
site,  near  a  depot  called  Argentine,  a  few  miles  from  Kansas  Oity,  and 
had  upon  it  many  houses  and  homes  principally  built  by  laboring  peo- 
ple ;  that  the  value  of  the  whole  tract  was  t9,800,  or  about  t245  |>er 
acre;  that  in  the  meantime  the  Indian  Office  received  another  deed, 
dated  July  9, 1889,  from  iN^ancy  Big  Knife  White  (and  Thomas  White, 
her  husband),  sole  heir  of  George  Big  Knife,  purporting  to  convey  the 
same  land  to  George  W.  Briant,  of  Jackson  county,  Missouri,  the 
consideration  being  the  sum  of  1 1,000,  said  deed  having  been  acknowl- 
edged the  same  day  before  the  agent  of  the  Quapaw  Agency ;  that  on 
August  3, 188[>,  said  deed  to  Allen  was  returned,  with  the  information 
of  the  value  placed  upon  said  tract  by  the  agent  of  the  Indian  Office, 
and  on  September  2G,  1889,  the  agent  of  Mr.  Briant  was  advised  that 
no  action  could  be  taken  on  the  deed  to  him  until  the  Indian  Office  was 
advised  as  to  what  action  Mr.  Allen  proposed  to  take  to  com|)]ete  his 
purchase  of  said  tract;  that  subsequently,  at  his  request,  Mr.  Briant's 
deeil  and  certificate  of  deposit  of  the  purchase  money  were  returned 
to  him ;  that  nothing  further  had  been  heard  from  Mr.  Allen,  and  it  was 
presumed  that  he  had  abandoned  any  further  effort  at  completing  his 
purchase. 

It  is  furtherstated  in  said  report  that  on  October  16, 1889,  one  Frank 
Maltby  advised  the  Indian  Office  that  said  tract  was  worth  t60,000, 
but  limited  his  valuation  to  t20,000;  that  ''Mr.  White,  the  grantor, 
filed  a  protest  against  the  approval  of  the  Allen  deed,  after  executing 
it,"  and  that  from  information  received  by  the  Commissioner  said  White 
now  proposes  to  sell  said  land  to  other  parties,  as  soon  as  he  can  gain 
possession  of  said  deeds  to  Allen  and  Briant. 

It  is  also  stated  that,  on  June  28, 1890,  John  Conners,by  his  attorney, 
filed  in  the  Indian  Office  an  original  deed,  dated  September  12, 1870, 
purporting  to  convey  said  tract  to  the  said  John  Conners  for  the  sum 
of  $200 ;  that  said  deed  had  two  witnesses  and  was  acknowledged  be- 
fore a  notary  public  iu  and  for  said  county;  that  said  deed  was  not 
acknowledged  before  an  Indian  Agent,  nor  submitted  to  the  Indian 
Office  for  approval,  but  it  would  have  passed  a  clear  title  to  said  land 
had  tiie  owners  thereof  and  the  parties  thereto  been  white  persons; 
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that  said  deed  was  duly  recorded  in  the  office  of  the  Eegister  of  Deeds 
for  said  county,  and  was  accompanied  by  an  affidavit  of  one  of  the  wit- 
nesses thereto,  alleging  that  the  consideration  in  said  deed  was  adequate; 
that  the  grantor  was  competent  and  intelligent,  and  that  he  saw  the 
money  paid  to  tbe  said  grantor ;  that  the  reason  said  deed  was  not  pre- 
sented to  the  Indian  Office  for  approval  was  because  it  was  generally 
believed  in  that  county  that  a  second  approval  was  not  necessary, 
because  the  patent  stipulated  that  the  land  should  not  be  sold  or  con- 
veyed by  the  patentee  or  his  other  heirs  without  the  consent  of  the 
Secretary  of  the  Interior;  that  the  heirs  to  this  land  sold  the  same  to 
said  Big  Knife,  who,  although  a  Shawnee  Indian,  bought  the  land  in  good 
faith,  just  as  any  white  man  would  do,  and  paid  a  fair  price  for  the  same 
at  the  time  of  said  purchase. 

The  Honorable  Commissioner  further  states  that,  the  only  ground 
for  objection  to  the  approval  of  the  deed  to  Mr.  Conners  is  the  recent 
opinion  of  this  office,  dated  May  24,  1890  (10  L.  D.,  606),  in  the  case  of 
the  deed  from  Mary  Fish,  widow  of  Charles  Fish,  a  Shawnee  reservee, 
purporting  to  convey  to  Sarah  Cohen  a  certain  tract  of  land,  wherein 
the  question  was  considered  whether  said  deed  could  then  "  be  ap- 
proved by  the  Secretary  so  as  to  give  validity  thereto,  and  cause  it  to 
operate  as  a  conveyance  of  the  land,  in  view  of  the  fact  that  since  the 
execution  of  said  deed  Mary  Fish  has  died,  leaving  heirs  surviving  her," 
and  it  was  said  : 

If  there  is  no  power  in  tbe  Indian  owner  to  convey  withoat  the  approval  of  the 
Secretary,  then  the  deed  from  Mary  Finh  to  Sarah  Cohen  conveyed  no  legal  title,  and 
the  title  remaining  in  her  at  the  time  of  her  death  was  by  operation  of  law  imme- 
diately cast  npon  her  heirs.  The  sabseqnent  approval  of  the  Secretary  could  not 
operate  to  divest  that  title. 

It  is  further  stated  in  said  report,  relative  to  the  practice  of  the  De- 
partment, that 

it  has  heretofore  been  held  that  tbe  Secretary  of  tbe  Interior  could  not  refuse  to 
sanction  a  sale,  because  of  the  death  of  the  grantor,  if  satisfied  that  tbe  sale  was  in 
all  respects  fair  and  reasonable,  and  wonid  approve  tbe  same,  the  grantor  being 
alive. 

No  decision  of  the  Indian  Office  or  of  the  Department  is  cited  by  the 
Commissioner  in  support  of  the  above  statement.  But  my  attention 
having  been  called  more  particularly  to  the  practice  of  the  Indian  Office 
and  the  Department,  I  have  caused  a  further  and  more  extended  exam- 
ination to  be  made,  from  which  it  appears  that  it  has  been  the  practice 
from  almost  the  beginning  to  approve  deeds  made  by  Indians  substan- 
tially in  accordance  with  the  regulations,  even  though  the  grantors  have 
died  prior  to  the  presentation  of  the  deeds  to  the  Department  for  ap- 
proval, and  that  fact  was  known  to  the  Department  at  the  time  the 
approvals  were  made. 

In  the  case  of  the  deed  of  Therese  Schindler,  of  Michileraackinac, 
"a  Pottawatomie  woman,  in  the  county  of  Michilemack  and  Territory 
of  Michigan,"  to  Elizabeth  T,  Baird,  of  land  granted  under  the  treaty 
2565— VOL  13 33 
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of  Aagast  29,  1821  (7  Stat.,  218],  the  record  shows  that  said  deed  was 
made  on  the  29th  day  of  August,  1835;  that  the  grantor  had  been  dead 
long  prior  to  the  presentation,  of  the  deed  for  approval,  and  that  the 
original  deed  was  ai)proved  b^^  President  Grant  on  May  31,  1876, 
although  the  express  stipulation  of  the  treaty  was  that: 

The  tracts  of  land  herein  stipulated  to  be  grauted,  shall  never  be  leased  or  con- 
veyed by  the  grantees  or  their  heirs  to  any  persons  whatever,  without  the  permlssioD 
of  the  President  of  the  United  States.  And  snch  tracts  shall  be  located  after  the 
said  cession  is  surveyed,  and  in  conformity  with  such  surveys  as  near  as  may  be,  and 
in  such  manner  as  the  President  may  direct.  ( Vide  Records  Ind.  Office,  Mis.  Deeds, 
p.  335.) 

In  the  case  of  the  deed  of  William  Donaldson,  a  Shawnee  reserree, 
to  his  wife,  Eachel  Donaldson,  through  deeds  first  to  one  Bonnafield, 
and  then  from  Bonnafield  and  wife  to  Eachel  Donaldson,  all  of  the 
deeds  were  approved  by  the  Department  on  January  15, 1886,  although, 
it  appeared  that  both  William  and  Rachel  Donaldson  died  in  1875. 

(See  Oomr's  letter,  dated  February  14, 1887.) 

The  practice  of  the  Department,  relative  to  the  approval  of  Indian 
deeds,  as  above  set  forth,  appears  to  be  in  accordance  with  the  rulings 
of  the  Department  of  Justice.  On  March  29,  1834,  Attorney  General 
Butler  considered  the  question  whether  the  President  of  the  United 
States  could  properly  give  his  consent  and  approval  to  the  conveyance 
by  will  to  one  General  Tipton,  made  by  La  Gi-os  and  Waises-Kea,  his 
daughter,  Miami  Indians,  of  four  sections  of  land  reserved  to  them  by 
the  treaty  of  Octobef,  23,  1826  (7  Stat.,  300).  By  the  third  article  of 
said  treaty  it  was  provided  that: — 

There  shall  be  granted  to  each  of  the  persons  named  in  the  schedule  hereunto  an- 
nexed, and  to  their  heirs,  the  tracts  of  laud  therein  designated;  but  the  land  so 
granted  shall  never  be  conveyed  without  the  cousent  of  the  President  of  the  United 
States. 

It  appeared  that  the  elder  Indian  died  before  the  ratification  of  tho 
treaty,  and  the  daughter,  his  only  surviving  child,  died  in  September, 
1827,  after  the  ratification  of  said  treaty;  that  said  daughter  left  no 
child,  and  so  far  as  was  known  there  were  no  brothers  or  sisters  or 
any  relatives  of  the  father  who  claimed  any  of  the  lands  reserved  for 
him  in  said  treaty.  It  also  appeared  that  General  Tipton  had  been  for 
many  years  in  possession  of  said  laud,  asserting  an  equitable  lien 
thereou ;  that  in  1832  he  applied  to  the  President  to  cause  said  laud  to 
be  sold,  but  his  application  was  refused,  for  the  reason  that  the  Presi- 
dent had  no  authority  undei  said  treaty,  except  to  approve  a  convey- 
ance; that  the  General  was  advised  to  cause  administration  with  the 
will  annexed  to  be  obtained  in  Indiana,  in  order  that  the  land  might 
be  sold,  and  his  equitable  lien  satisfied ;  that  if  said  lands  were  sold 
under  the  order  of  the  Indiana  court,  and  the  court  approved  the  con- 
veyance, the  President  would  also  approve  it.  No  action  was  taken  by 
General  Tipton  under  this  advice,  but  he  applied  to  the  President  to 
approve  said  will^  <<  with  a  view  to  secure  to  himself  a  valid  title  to  the 


DECISIONS   BELATINQ   TO   THE   PUBLIC   LANDS.  515 

premises."  The  Attorney  General,  after  expressing  doubts  whether 
any  of  the  Indians  under  said  treaty  had  the  power  to  devise  their  res- 
ervation by  will,  and  stating  that  such  power  must  be  determined  by 
the  laws  of  Indiana,  says : — 

The  object  of  these  fi^raiits  was  to  provide  for  the  support  of  these  particular  In- 
dians and  their  descendants,  but,  as  this  benevolent  object  would  have  been  defeated 
by  permitting  them  to  dispose  of  their  property  at  pleasure,  they  are  prohibited  from 
doing  so.  Under  the  treaty,  they  must  be  considered  in  a  state  of  pupilage;  they 
have  no  capacity  to  make  deeds  or  wills,  except  so  far  as  such  capacity  has  been 
given  them  by  treaty.  No  express  authority  is  giveu  to  make  a  conveyance,  but,  by 
necessary  implicat  ion,  the  Indians  are  empowered  to  do  so,  with  the  consent  of  the 
President. 

The  Attorney  General  further  says: 

This  question  I  find  has  been  twice  presented  to  the  Executive,  under  treaties  sim- 
ilar to  that  now  under  consideration.  Under  the  treat  y  made  in  October,  1826  (7 
Stat.,  295;,  with  the  PotCaw atomies,  Abraham  B  nrnett  became  entitled  to  several 
sections,  subject  to  the  like  restraint  of  alienation,  with  La  Gros.  Burnett  died  in 
1827,  leaving  a  will,  which  was  proved  according  to  the  laws  of  Indiana,  and  on  an 
authenticated  copy  being  presented  to  President  Adams,  on  the  26th  day  of  Decem- 
ber, 1828,  he  endorsed  his  approbation  theieon  in  the  following  words:  ''The  con- 
veyance by  this  will  is  approved. 

The  Attorney  General  further  states  that  early  in  the  administration 
of  President  Jackson,  his  Secretary  of  War  held  that  a  devise  was  not 
a  conveyance  within  the  terms  of  the  Chicago  treaty  of  August  29, 
1821  (7  Stat.,  218),  which  ruling,  he  presumed,  had  been  uniformly  fol- 
lowed by  President  Jackson  in  his  administration,  and  he  concludes 
that, 

after  bestowing  no  little  reflection  on  the  subject,  I  have  been  led  to  the  conclusion 
that,  even  if  the  Executive  should  approve  the  will  as  a  conveyance  within  the  tteaty, 
his  consent  thereto  would  not  decide  the  question  whether  such  conveyance  was  au* 
thorized  by  the  treaty,  nor  be  conclusive  upon  the  rights  of  any  party ; 

that  the  questions  of  the  Indian's  right,  with  the  President's  approval, 
to  convey  by  will,  whether  his  will  had  been  fairly  made  and  was  in 
due  form,  and  what  is  its  effect,  must  be  subject  to  the  decision  of  the 
judicial  tribunals  of  Indiana,  and 

that  tbe  President  bas  the  power,  in  case  be  thinks  proper  to  exercise  it,  to  approve 
the  conveyance  by  will,  allegeil  to  have  beeo  made  by  the  Indians,  La  Gros  and  his 
daughter,  subject  to  all  legal  questions  in  respect  to  the  capacity  and  right  to  make 
conveyances  by  will  and  to  the  execution,  validity  and  effect  of  those  instruments, 
(and  ho  recommended,  after  abundant  caution,)  that  the  consent,  if  given,  be  ex- 
pressly declared  to  have  been  given  subject  to  those  questions  and  without  preju- 
dice to  the  rights  of  the  heirs  at  law.     (2d  Op.,  p.  6  U-6.) 

See  also  Sales  of  Choctaw  Reservations  (3  Op.,  517) ;  Attorney  Gen- 
eral Gushing  upon  the  power  of  the  President  to  approve  a  second 
deed  (6  Op.,  711);  Opinion  of  Attorney  General  Devens  upon  the  ap- 
proval of  an  Indian  deed  (16  Op.,  310  and  326). 

From  the  foregoing  it  may  be  concluded,  I  think,  that  it  has  been  the 
long  established  practice  of  the  Indian  Office  and  this  Department  to 
approve  Indian  deeds,  where  the  transaction  was  fair  in  all  respects, 
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and  that  the  fact  that  the  grantor  has  died  after  theexecation  of  the  con- 
veyance and  prior  to  the  presentation  of  the  same  to  the  Executive  De- 
partment for  approval  has  not  of  itself  bepn  considered  an  obstacle  to 
prevent  the  proper  officer  from  approving  said  deed.  This  long  estab- 
lished practice  ought  not  to  be  now  changed,  except  for  cogent  and 
conclusive  reasons. 

Til  the  case  of  McKeen  v.  Delaney's  Lessee  (5  Cranch,  22),  the  United 
States  supreme  court,  through  Mr.  Chief  Justice  Marshall,  said : 

III  coDstruiug  the  statutes  of  a  State,  on  which  land  titles  depeud,  iufinite  mischief 
woald  eusue,  should  this  court  observe  a  different  rale  from  that  which  has  been  loug 
established  in  the  State. 

In  Edwards  v.  Darby  (12  Wheaton,  206),  the  same  court  said : 

In  the  construction  of  a  doubtful  and  ambiguous  law,  the  contemporaneous  con- 
struction of  those  who  were  called  upon  to  act  under  the  law,  and  were  appointed  to 
carry  its  provisions  into  effect,  is  entitled  to  very  great  respect. 

See  also  Atkins  v.  Disintegrating  Co.  (18  Wall.,  272,  301);  Smythe  v. 
Fiske  (23  Wall,  374,  382);  CTnitetl  States  v.  Moore  (95  U.  S.,  760,  763); 
United  States  v.  Pugh  (99  U.  S.,  265);  Brown  v.  United  States  (113  U. 
S.,  568,  571),  wherein  it  is  said  that 

these  authorities  justify  us  in  adhering  to  the  construction  of  the  law  under  con- 
sideration, adopted  by  the  executive  department  of  the  goyernment,  and  are  con- 
clusive against  the  contention  of  the  appellant. 

To  the  same  effect  is  the  case  of  The  Laura;  (114  U.  S.,  p.  411-416), 
quoting  from  the  Lithographic  Oo.  v.  Sarony  (111  U.  8.,  53, 57),  in  which 
the  court,  ])a8sing  upon  the  constitutionality  of  certain  statutory  pro- 
visions reproduced  from  some  of  the  earliest  statutes,  said : 

The  construction  placed  upon  the  constitution  by  the  first  act  of  1790  and  the  act 
of  1802,  by  the  men  who  were  cotemporary  with  its  formation,  many  of  whom  were 
members  of  the  convention  which  framed  it,  is,  of  itself,  entitled  to  great  weight; 
and  when  it  is  remembered  that  the  rights  thus  established  have  not  been  disputed 
during  a  period  of  nearly  a  century  it  is  oonolnsive. 

Also  Hastings  and  Dakota  Ey.  Company  v.  Whitney  (132  D.  S.,  p. 
357-366). 

Such  being  the  weight  given  by  the  United  States  supreme  court  to 
the  long  established  practice  and  cotemporary  construction  of  the 
executive  department,  in  my  judgment,  the  practice  should  be  followed 
until  changed  by  legislation,  and  that  my  said  former  opinion  in  the 
Mary  Fish  case  should  be  modlQed  in  so  far  as  it  expresses  the  view 
that  the  Secretary  of  the  Interior  has  no  power  to  approve  an  Indiau 
deed,  where  the  grantor  had  died,  leaving  heirs  surviving,  prior  to  the 
presentation  of  the  deed  to  him  for  approval,  "  so  as  to  give  validity 
thereto  and  cause  it  to  operate  as  a  conveyance  of  the  land.'' 

The  practice  of  the  Department,  relative  to  the  approval  of  Indiau 
deeds,  where  the  grantor  had  died  leaving  surviving  heirs  prior  to  the 
presentation  of  the  deed  for  ap]>roval,  was  not  stated  by  the  Commis- 
sioner of  Indian  Affairs  in  his  report  upon  the  Fish  case,  nor  was  it 
considered  by  me  in  my  said  opinion.     While  I  am  now,  upon  a  further 
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investigation  of  the  ^liole  qaestion,  clearly  of  the  opinion  that  the 
practice  of  the  Department  should  not  now  be  changed,  yet,  if  the 
question  were  an  original  one,  to  be  considered  apart  from  the  practice 
of  the  Department,  I  am  free  to  say  that  I  shonld  still  incline  to  the 
opinion  heretofore  expressed  in  the  Mary  Fish  case. 

I  am  of  the  opinion,  and  so  advise  you,  that,  in  view  of  the  practice 
of  the  Department,  there  does  not  appear  to  be  any  snf^cieut  reason 
wby  said  recommendation  of  the  Commissioner  of  Indian  Affairs 
shonld  not  be  concurred  in,  and  the  said  deed  from  George  Big  Knife, 
purporting  to  convey  to  John  Conners  the  SWJ  of  the  SWJ  of  Sec. 
20,  T.  11  B.,  B.  25  £.,  should  not  be  approved  by  you. 


PBE-EMPTION  ENTRT—MIMEKAL  JjAND. 
TiNKHAM  V.   McCAFFBEY. 

A  contestant,  "who  alleges  the  mineral  character  of  land  that  is  prima  facie  agricul- 
tural, must  show  affirnintively  the  existence  of  mineral  in  sufficient  quantity  to 
make  the  land  more  valuahle  for  mining  than  agricultural  purposes. 

Where  a  pre-emption  entry  is  attacked  on  the  ground  that  it  covers  mineral  land, 
it  is  not  a  sufficient  defense  to  show  that  the  mineral  character  of  the  land  was 
not  known  to  the  entryman  at  the  date  of  the  entr}',  if  it  appears  that  it  was 
thus  known  by  others  at  such  time,  and  that  the  ore  was  then  exposed  in  such 
a  manner,  and  to  such  an  extent,  that  a  person  of  ordinary  intelligence  who  had 
been  upon  the  tract  could  not  be  ignorant  of  the  existence  of  the  mineral  deposit. 

First  Assistant  Secretary  Ohandkrto  the  Commissioner  of  the  General 

Land  Office^  November  2, 1891. 

On  the  21st  of  April,  1887,  John  T.  McCaflfrey  made  final  proof  under 
the  pre-emption  law,  for  lots  5  and  6,  and  the  SWJ  of  the  NWJ  of 
Sec.  21,  T.  35  I^.,  li.  7  E.,  Seattle,  Washington. 

At  that  time,  he  made  the  usual  non-mineral  affidavit,  and  himself 
and  witnesses  testified  that  the  land  was  not  valuable  for  coal,  iron, 
stone,  or  minerals  of  any  kind,  so  far  as  they  knew,  or  had  reason  to 
believe,  and  by  paying  the  sum  of  one  hundred  and  fifty-four  dollars 
and  sixty-two  cents,  he  received  from  the  register  and  receiver  final 
certificate  and  receipt  for  the  land. 

On  the  30th  of  November,  1888,  Tinkham  made  affidavit  that  he  was 
well  acquainted  with  the  land,  and  that  it  was  not  chiefly  valuable  for 
agricultural  purposes,  but  that  said  land  contained  solid,  uncovered  veins 
or  masses  of  iron  ore  of  great  extent  and  value,  and  he  asked  that  he 
be  granted  a  hearing,  and  given  an  opportunity  to  prove  his  allegations. 

A  hearing  was  directed  by  you  on  the  16th  of  May,  1889,  which  took 
place  on  the  4th  of  October  of  that  year,  resulting  in  a  decision  by  the 
register  and  receiver  on  the  28th  of  April,  1890,  in  which  they  expressed 
the  opinion  that  the  preemption  cash  entry  made  by  McGail'rey  should 


518  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

be  cauceled  as  to  the  SWJ  of  the  NWJ  of  said  section,  by  reason  of 
tuim  ral  beiug  thereoD,  and  the  balanceof  the  entry  should  remain  intact. 

Upon  appeal  to  your  office,  the  decision  of  the  register  and  receiver 
was  modified  by  your  decision  of  August  29,  1890,  in  which  you  limited 
the  cancellation  on  account  of  mineral  deposits,  to  the  S^  of  the  S\V^ 
of  the  NWJ  of  said  section,  and  allowed  McCaffrey's  entry  to  remain 
intact  for  the  balance  of  the  tract.  An  appeal  by  McCaffrey  from  your 
decisions,  brings  the  case  to  this  Department  for  consideration. 

The  character  of  the  land  for  which  he  made  entry  was  prima  facie 
agricultural,  and  the  burden  of  proof  to  show  its  mineral  character  is 
therefore  upon  Tinkham,  and  he  must  show  by  satisfactory  evidence 
that  the  mineral  which  he  alleges  the  land  contains,  exists  in  sufQcient 
quantity  to  make  it  more  valuable  for  mining  than  for  agricultural  pur- 
X)oses.    Savage  et  al.  v.  Boynton  (12  L.  D.,  612). 

The  mineral  character  of  that  portion  of  the  land  for  which  you  hold 
said  entry  for  cancellation,  was  established  by  a  very  great  preponder- 
ance of  the  evidence  upon  the  trial,  and  by  the  same  evidence  it  was 
shown  to  be  too  rough,  rocky  and  broken  to  be  of  much  value  for  agri- 
cultural purposes.  In  fact,  McCaffrey  and  his  witnesses  only  claimed 
that  this  portion  of  the  tract  could  be  used  for  pasture  and  that  it  was 
valuable  for  that  purpose. 

The  evidence  of  Tinkham  and  his  witnesses,  several  of  whom  were 
mining  experts,  showed  that  the  quantity  of  iron  ore  which  the  land 
contained  was  very  extensive,  while  the  assay  certificates  demonstrated 
that  it  was  of  very  superior  quality.  It  also  appeared  as  a  fact  that 
mineral  can  be  secured  from  said  land  in  paying  quantities.  This 
meets  the  requirements  of  the  law.    Royal  K.  Placer  (13  L.  D.,  86) 

The  testimony  of  McCaffrey  and  his  witnesses  was  directed  not  so 
much  to  disproving  the  mineral  character  of  the  land,  as  to  establish- 
ing the  fact  that  such  character  was  not  known  to  him  at  the  time  he 
made  his  entry,  and  received  final  certificate  therefor.  Upon  that 
question  the  evidence  was  somewhat  conflicting,  but  the  fact  was  estab- 
lished that  the  ore  was  exposed  in  such  a  manner  and  to  such  an  extent, 
that  a  person  of  ordinary  intelligence,  who  had  been  upon  the  tract, 
could  not  be  ignorant  of  the  existence  of  vast  quantities  upon  that  por- 
tion of  the  land  which  you  held  as  subject  to  disposal  under  the  mining 
laws.  In  addition  to  this,  Tinkham  testified  to  a  conversation  with 
McCaffrey,  wherein  he  sought  to  purchase  the  property,  in  which  the 
latter  stated  that  he  had  known  of  the  existence  of  iron  ore  upon  the 
land  lor  two  or  three  years,  and  that  he  would  not  sell  the  tract  for  less 
than  twenty-five  thousand  dollars.  McCaffrey  denied  having  made  the 
admission  as  to  his  knowledge  in  reference  to  the  ore,  but  admitted 
having  had  the  conversation  in  regard  to  selling  the  land  to  Tinkham, 
and  that  the  price  named  by  him  was  as  stated.  Witnesses  for  the 
plaintiff  testified  that  it  had  been  for  several  years  a  matter  of  common 
neighborhood  notoriety  that  these  ledges  of  iron  ore  existed  on  the 
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land,  while  the  witnesses  for  the  defendant  had  not  heard  of  their  exist- 
ence, nor  heard  this  neighborhood  talk.  McCaffrey  said  he  had  not 
been  upon  this  particular  part  of  his  tract  but  twice  prior  to  making 
final  proof,  and  would  not  know  iron  ore  if  he  saw  it.  He  also  testified 
that  he  had  not  been  told  that  those  ledges  were  iron  ore  until  after  he 
made  his  proof. 

While  the  evidence  upon  this  point  does  not  establish  the  fact  that 
McCaffrey  knew  of  the  mineral  character  of  the  land  at  the  date  of  his 
entry,  it  shows  that  at  that  time  it  was  known  to  others  that  mineral 
existed  thereon,  which  complies  with  the  law  as  enunciated  in  the  case 
of  Harnish  v.  Wallace  (13  L.  D.,  103). 

From  all  the  evidence  in  the  case,  it  is  clear  that  the  SJ  of  the  S  WJ 
of  the  NW J  of  the  land  for  which  McCaffrey  made  entry,  contains  large 
deposits  of  iron  ore  of  commercial  value,  and  that  it  is  more  valuable  for 
mining  than  for  agricultural  purposes.  The  decision  appealed  from  is 
therefore  affirmed. 


SOLDIERS'  ADDITIONAL  HOMESTEAD— CONTIGUITY  OF  TRACTS. 

Wesley  Pbingle. 

Non-contigaou8  tracts  may  not  be  embraced  within  a  soldiers'  additional  homestead 
entry. 

Where  an  application  to  make  soldiers  additional  entry  inclndes  non-contiguons 
tract-s  the  applicant  may  be  permitted  to  elect  which  of  the  tracts  he  will  take 
in  fall  satisfaction  of  his  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  November  5,  1891. 

This  record  presents  the  appeal  of  Wesley  Pringle,  by  William  Jam- 
eson, his  attorney  in  fact,  from  your  decision  of  February  21,  1890, 
afQrming  the  action  of  the  local  ofQce  rejecting  his  application  to  make 
soldiers'  additional  entry  for  5.65  acres  particularly  described  as  lot  1, 
Sec.  20,  and  lot  1,  Sec.  28,  T.  14  N.,  E.  9  W.,  Vancouver,  W^ashington. 

It  appears  that  said  application  was  based  upon  your  office  certificate 
dated  July  20, 1882,  to  the  effect  that  *'  Pringle  was  entitled  under  sec- 
tion 2306  Revised  Statutes,  to  6.48  acres;  that  it  was  presented  at  the 
local  office  November  21, 1889,  by  said  attorney  in  fact;  that  it  was 
same  day,  in  pursuance  of  your  office  circular,  dated  December  2G, 
1888  (15  0.  L.  O.,  221),  rejected  for  the  reason  that  said  tracts  were  non- 
contiguous, and  that  on  appeal  your  office,  by  its  said  decision,  affirmed 
the  action  below. 

Sections  2304  Revised  Statutes,  gives  to  qualified  soldiers  and  sailors 
the  right,  on  compliance  with  the  homestead  law,  **as  hereinafter  mod- 
ified,'' to  enter  "a  quantity  of  public  lands  not  exceeding  one  hundred 
and  sixty  acres  or  one-quarter  section  to  be  taken  in  compact  form." 
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Section  2306,  suprat  provides  that  every  person  entitled  ander  tlie  provisions  of 
sections  twenty-three  hundred  and  four,  to  enter  a  homestead  who  may  have  hereto- 
fore entered,  nnder  the  homestead  laws,  a  quantity  of  land  less  than  one  hundred 
and  sixty  acres,  shall  he  permitted  to  enter  so  mnch  land  as,  when  added  to  the  quan- 
tity previously  entered,  shall  not  exceed  one  hundred  and  sixty  acres. 

It  thus  appears  that  a  soldiers'  original  homestead  entry  is  required 
to  be  for  land  "  to  be  located  in  a  body,"  (section  2289  Eevised  Stat- 
ates),  or  in  other  words  <'  to  be  taken  in  compact  form,"  (section  2304, 
supra). 

Such  original  entry  forming  the  basis  for  that  contemplated  by  sec- 
tion 2306,  supraj  it  follows,  I  think,  in  the  absence  of  any  provision  to 
the  contrary,  that  the  latter  must  be  of  the  same  character  as  theformer. 
Contiguity  of  land  being  essential  to  the  validity  of  said  original  entry, 
it  is  consequently,  essentia)  to  that  of  the  said  additional  entry. 

If  therefore  the  applicant  be  permitted  to  enter  the  non-contiguous 
tracts  named  in  his  application  such  entry  would  be  in  contravention 
of  statutory  provisions.  This  conclusion  renders  it  unnecessary  to  dis- 
cuss the  other  matters  presented  by  the  pending  appeal.  It  appear?, 
however,  that  the  applicant  is  entitled  to  enter,  in  accordance  with  the 
provisions  of  section  2306,  supra,  an  amount  of  land  (in  compact  form) 
greater  than  that  contained  in  either  of  the  tracts  here  in  question. 
He  should  therefore  I  think,  be  given  the  opportunity  of  exercising 
such  right  to  the  extent  of  one  of  said  tracts.  The  applicant  will  ac- 
cordingly be  allowed  thirty  days  from  notice  hereof  to  elect  which  of 
the  tracts  named  he  will  embrace  in  additional  entry,  the  same  to  be  in 
full  satisfaction  of  his  right  under  section  2306,  supra.  See  general  cir- 
cular issued  January  1,  1889,  pages  27  and  28. 

In  the  event  of  the  applicant's  failure  to  exercise  the  privilege  herein 
aecorded,  his  present  application  will  stand  rejected. 

The  decision  appealed  from  is  so  modified. 

The  appeals  transmitted  by  your  office  letters  of  February  6,  1891, 
of  Levi  M.  Reber  and  Charles  E.  Crirable,  from  the  rejection  at  the 
local  office,  by  reason  of  the  pendency  of  the  Pringle  application,  of 
their  applications  to  enter  said  tracts  respectively,  are,  with  accom- 
panying papers  returned  with  the  record  transmitted  for  appropriate 
action  by  your  office. 


homestead  entry— appeaii-xoticb. 

Wood  v.  Bick. 

A  homestead  entry  of  a  technical  quarter  section  is  legal  thoagh  the  area  embraced 

therein  may  exceed  one  hundred  and  sixty  acres. 
A  decision  dismissing  a  petition  for  re-instatement  of  an  entry  and  a  rehearing  thereon 

is  a  final  adjudication  from  which  an  appeal  will  properly  lie. 
Service  of  notice  on  the  attorney  of  the  opposite  party  on  application  for  certiorari 

is  not  necessary,  where  due  service  is  made  upon  the  party  himself. 
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Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Offiocj  November  6,  1891. 

This  petition  is  filed  by  Horace  J.  Wood  complaining  of  the  refusal 
to  transmit  his  appeal  from  your  decision  of  Jnne  4, 1891  in  the  case 
of  Horace  J.  Wood  v.  Amelia  A.  Bick,  involving  the  S  J  NE  J  and 
Jot  1,  Sec.  5,  T.  112,  B.  67,  Huron,  South  Dakota,  and  praying  that  an 
order  may  issue  directing  that  the  record  in  said  case  be  certified  to  the 
Department.    • 

The  entire  NE  i  of  said  section  5,  containing  230.14  acres,  was 
formerly  embraced  in  the  homestead  entry  of  Martin  L.  Hursh,  and 
final  proof  and  cash  entry  was  made  therefor  by  Kaomi  Hursh,  his 
widow,  September  7,  1883.  Mrs.  Hursh  was  notified  to  appear  and 
make  her  entry  approximate  to  one  hundred  and  sixty  acres,  and  upon 
failing  to  respond  to  said  notice^  the  entry  was  canceled  June  4,  1886. 

On  August  6,  1886,  Amelia  A.  Bick  made  timber  culture  entry  for  lot 
1  and  the  S  ^  of  the  ^NTE  i  of  said  Sec.  5,  the  legal  subdivision  of  the 
north  half  of  said  quarter  section  being  designated  as  lots  1  and  2. 

On  July  9, 1887,  Horace  J.  Wood  made  homestead  entry  of  lot  2  of 
said  quarter  section. 

On  August  8, 1837,  Lewis  G.  Kemp  filed  affidavit  of  contest  against 
the  entry  of  Bick,  charging  failure  to  break  five  acres  the  first  year, 
which  was  submitted  to  the  local  officers  upon  an  agreed  statement  of 
facts,  who  dismissed  the  contest  for  the  reason  that  she  was  prevented 
from  doing  the  required  breaking  by  Horace  J.  Wood. 

On  October  12,  1887,  the  day  fixed  for  hearing  upon  the  contest  of 
Kemp,  Wood  who  had  also  filed  a  contest  against  Bick's  entry  and 
which  was  held  subject  to  the  contest  of  Kemp,  filed  in  the  local  office 
a  petition  for  review  of  the  decisions  of  your  office  canceling  the  entry 
of  Hursh,  asking  that  the  contest  of  Kemp  be  abated,  and  that  Hursh's 
entry  be  re-instated  except  as  to  lot  number  two,  for  which  he  had  made 
homestead  entry.  With  said  petition  he  filed  his  own  affidavit  stating 
that  he  had  purchased  the  land  covered  by  Hjursh's  entry  December 
11, 1883,  and  had  resided  thereon  ever  since,  which  was  corroborated 
by  the  affidavit  of  Naomi  Hursh  to  the  effect  that  she  had  sold  the 
laud  to  Hursh,  and  that  she  had  never  received  notice  of  the  cancella- 
tion of  her  entry. 

Oj  April  29,  1888,  your  office  ordered  a  hearing  between  all  the  par- 
ties upon  this  petition,  and  the  local  officers  issued  notice  to  all  parties 
fixing  December  10,  1838  as  the  day  for  trial.  The  notice  for  Bick  was 
sent  to  J.  B.  Heuyan,  attorney,  and  was  receipted  for  by  one  Randolph. 
At  the  hearing,  Wood  appeared  by  counsel.  Kemp  and  Mrs.  Hursh 
made  default,  and  Bick  appeared  by  counsel  for  the  sole  purpose  of 
moving  to  dismiss  the  case,  for  the  reason  that  she  had  not  been  noti- 
fied of  the  hearing. 

The  motion  was  overruled,  and  upon  the  testimony  submitted,  the 
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local  officers  recotnmeuded  that  Bick's  entry  be  canceled,  and  that 
Hursh's  entry  be  re-instated  except  as  to  lot  2  covered  by  Wood's  home- 
stead entry.    From  this  decision,  Bick  by  her  counsel,  appealed. 

Upon  this  appeal,  you,  on  June  4,  1891,  held  that  no  service  of  the 
petition  having  been  made  upon  Bick,  the  local  officers  were  without 
jurisdiction,  and  the  petition  as  to  Bick  should  have  been  dismissed. 
(2)  That  it  would  be  useless  to  remand  the  case  for  a  hearing  because, 
from  an  examination  of  the  record,  Wood,  upon  his  own  showing,  has 
no  claim  whatever  for  relief.  (3)  That  the  hearing  was  ordered  under 
a  misapprehension  of  the  facts  that  the  parties  had  not  been  served 
with  notice  of  Wood's  application;  and  (4)  That  Wood  having  made 
homestead  entry  of  lot  2,  he  is  estopped  from  claiming  the  relief  sought 
in  his  application,  even  if  it  be  true  that  neither  he  nor  his  grantor  had 
notice  of  the  cancellation  of  the  entry. 

You  therefore  directed  that  the  petition  be  dismissed;  that  the  con- 
test of  Kemp  be  also  dismissed,  and  ^^Wood  having  failed  to  set  out  a 
cause  of  action  in  his  application  for  relief,  and  hearing  upon  the  same 
having  been  denied  and  the  application  dismissed,  for  the  reason  stated, 
no  appeal  will  lie  from  this  decision." 

The  foregoing  is  an  abstract  of  the  material  fact^  set  forth  in  the 
judgment  complained  of,  as  appears  from  a  copy  of  the  same  exhibited 
with  the  petition  for  certiorari. 

You  held  that  Bick  was  not  served  with  notice  for  the  reason  that 
the  notice  was  sent  to  Henyan  and  receipted  for  bv  Randolph,  it  not 
appearing  that  Randolph  was  the  clerk  or  agent  of  Henyan,  or  that 
either  Randolph  or  Henyan  had  any  authority  to  receive  said  notice 
for  Bick.  It  appears  however,  that  the  local  officers  mailed  the  notice 
to  Henyan  as  attorney  for  Bick,  he  appearing  as  the  attorney  of  record 
in  the  case  of  Kemp  v.  Bick.  Exhibited  with  the  application  is  a  letter 
from  I.  B.  Henyan  to  J.  H.  Baldwin,  attorney  for  Wood,  dated  August 
15, 1887,  in  which  he  says:  **I  will  accept  service  of  any  papers  you 
may  wish  to  serve  on  Bick."  Also  an  affidavit  by  S.  M.  West  who 
swears — 

that  I  know  of  my  own  knowledge  that  said  Henyan  was  the  attorney  of  Bick,  that 
he  so  represented  himself  to  nie  and  offered  to  accept  service  of  papers  to  be  served 
on  Bick.  That  said  Henyan  had  his  office  in  the  same  room  with  one  Randolph  in 
Huron  South  Dakota,  and  when  Randolph  was  out  of  town  he  authorized  Henyan 
to  get  said  Randolph's  mail  and  sign  all  registered  mail  cards.  That  when  said 
Henyan  was  out  of  town  he  authorized  said  Randolph  to  get  his,  Henyan's  mail, 
and  sign  all  registered  mail  matter.  That  was  the  custom  between  them.  That  the 
notices  of  the  hearing  was  sent  to  Henyan  as  attorney  for  Bick,  and  were  receipted 
for  bj'  Randolph,  for  said  Henyan. 

In  the  copy  of  your  decision,  exhibited  with  this  petition,  it  is  stated 
that  ''the  hearing  in  this  case  should  have  been  dismissed  unless  Wood, 
in  a  reasonable  time,  had  applied  for  new  notices  to  be  served  on  the 
parties."  But  the  local  officers  were  satisfied  that  the  notices  had  been 
properly  served,  and  directed  the  parties  to  proceed   to  trial.     Wood 
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was,  therefore,  not  called  apou  to  make  any  farther  service.  If  you 
were  uot  satiBlied  that  the  parties  had  been  properly  served,  an  oppor- 
tunity should  have  been  afforded  the  petitioner  to  perfect  service. 
Wood  was  entitled  to  a  hearing  upon  the  allegations  contained  in  his 
petition.  No  reason  is  shown  in  said  decision,  why  the  entry  of  Mrs. 
Harsh  should  have  been  canceled,  and  the  cancellation  of  that  entry 
solely  upon  the  ground  that  it  contained  more  than  one  hundred  and 
sixty  acres  was  error.  It  appears  that  the  north  half  of  this  quarter 
section  of  land  is  designated  as  lots  1  and  2,  and  contains  about  seventy- 
five  acres  each,  but  these  lots  and  the  south  half  of  the  section  form  a 
technical  quarter  section,  and  the  entry  of  Hursli  of  that  quarter  section, 
although  it  contained  more  than  one  hundred  and  sixty  acres  was  legal 
and  proper  and  should  not  have  been  canceled.  William  C.  Elson  (6 
L.  D.,  797).  This  entry  was  commuted  September  7,  1883,  ami  linal 
certificate  issued.  Wood  alleged  that  he  purchased  the  land  from  the 
widow  of  Hursh  December  11,  1883,  for  the  sum  of  $1800,  has  resided 
upon  it  ever  since,  and  made  valuable  improvements  thereon,  and  that 
the  first  information  he  had  of  the  cancellation  of  the  entry  was  about 
the  first  of  July,  1887,  when  he  also  learned  that  Amelia  A.  Bick  had 
made  timber  culture  entry  of  the  tract.  He  also  filed  the  affidavit  of 
^aomi  Hursh  that  she  had  no  notice  of  the  cancellation  of  the  entry, 
and  there  is  nothing  in  your  decision  showing  that  these  alleged  facts 
were  impeached  by  any  testimony  offered  at  the  hearing. 

On  August  18,  1887,  he  contested  the  entry  of  Bick,  and  filed  this 
petition  to  review  your  judgment  October  12.  Furthermore,  he  alleges 
that  the  entry  of  Bick  was.  made  in  the  interest  of  Heuyan,  and  is  beiug 
used  by  him  for  the  purpose  of  extorting  money;  that  the  contest  of 
Kemp  was  initiated  by  Kemp  at  the  request  of  Henyan,  and  that  when 
the  contest  was  dismissed  by  the  local  officers,  Henyan  filed  the  appeal 
for  Kemp  and  accepted  service  of  said  appeal  for  Bick.  If  these  facts 
are  true,  Wood  was  entitled  to  have  the  entry  of  Hursh  reinstated 
and  the  entry  of  Bick  canceled,  and  his  rights  in  this  respect  were  uot 
impaired  from  the  fact  that,  in  order  to  save  the  entire  quarter  section, 
he  made  homestead  entry  of  lot  2  after  he  learned  of  the  cancellation 
of  Hursh's  entry,  upon  the  ground  that  it  was  in  excess  of  the  amount 
allowed  by  law.  But,  independently  of  this,  your  decision  dismissing 
his  petition  was  a  final  adjustment  of  his  rights  from  which  he  was  en- 
titled to  an  appeal  to  the  department  as  to  whether  his  application 
I^resentod  a  sufficient  cause  of  action  and  for  relief. 

It  does  not  appear  that  Wood  filed  an  appeal  from  said  decision,  but 
you  held  that  he  was  not  entitled  to  the  right  of  appeal,  for  the  reason 
that  having  failed  to  set  out  a  sufficient  cause  of  action,  a  hearing  was 
denied,  and  the  application  dismissed.  You  will  therefore  notify  Wood 
of  right  to  appeal,  and  if  the  same  is  filed  within  thirty  days  from  notice 
of  this  decision,  yoa  will  transmit  the  same,  with  the  record  in  this 
case,  for  consideration. 
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A  motion  has  been  filed  by  Bick  to  disoiiss  this  petition,  for  the  rea- 
son that  it  was  not  served  on  I.  B.  Henyan,  counsel  for  Bick,  bat,  in  re- 
sponse to  said  motion,  counsel  for  Wood  files  the  return  postal  card, 
signed  by  A.  A.  Bick,  the  defendant.  It  was  not  necessary  that  it 
should  be  served  on  counsel,  if  it  was  served  on  defendant 


OSAGE  ENTRY-PBOCEEDINGS  BY  THE  GOVERNMENT— CONFIRMATIOK. 

Colonial  Mortgage  Co.  v.  Knight  et  al. 

An  applicant  under  the  provisions  of  section  2,  act  of  May  28,  1880,  who  submits 
the  requisite  proof  and  pays  one  fourth  of  the  purchase  price,  is  entitled  to 
'*ent«r''  the  land  emhraced  in  his  application ;  and  the  ^'  entry''  thus  authorized 
segregates  the  land  from  the  public  domain,  subject  to  forfeiture  if  the  subsequent 
payments  are  not  made. 

An  order  suspending  a  previous  Judgment  of  cancellation  is  notice  to  subsequent  ap- 
plicants that  the  land  embraced  therein  is  not  subject  to  appropriation. 

The  Commissioner  of  the  General  Land  Office  may  properly  direct  the  investigation 
of  an  entry  by  a  special  agent,  without  recognizing  an  adverse  claimant  as  a 
party  to  such  proceeding,  \?here  the  question  at  issue  is  solely  between  the  eutry- 
man  and  the  government. 

An  entry  is  not  confirmed  under  the  body  of  section  7,  act  of  March  3,  1891,  where 
the  mortgage  is  not  made  until  after  March  1. 18i^8,  nor  under  the  proviso,  where 
U  is  held  for  cancellation  by  the  Commissioner  within  two  years  from  the  date  of 
final  entry. 

« 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

November  7,  1891. 

On  July  31, 1884,  John  G.  Knight  filed  pre-emption  declaratory  state- 
ment, ( No.  4704),  for  SE.  i.  Sec.  23,  T.  34  S.,  R.  13  W.,  at  Lamed,  Kansas, 
alleging  settlement  on  April  28, 1884.  This  land  is  a  part  of  the  Osage 
Indian  trust  and  diminished  reserve  lands,  subject  to  disposal  under 
the  act  of  Ma,v  28,  1880,  (21  Stat.,  143). 

The  act  required  final  proof  of  settlement  and  qualifications^  and 
payment  of  not  less  than  one-fourth  of  the  purchase  price,  within  six 
months  from  date  of  filing. 

On  November  7,  1884,  Knight  made  his  final  proof  before  a  notary 
public,  and  on  November  13,  1884,  the  same  was  approved  at  the  local 
office,  and  he  made  his  first  payment  of  $50  or  one-fourth  of  the  pur- 
chase price  of  the  land.  On  November  7,  1885,  he  made  his  second 
annual  payment  of  $50  and  on  November  13, 1886,  the  third.  The  fourth 
and  final  payment  was  made  March  21,  1690,  having  been  delayed  by 
the  action  of  the  Commissioner. 

When  Knight  made  said  proof  of  his  settlement  and  qualifications, 
the  second  section  of  the  act  of  May  2S,  1880,  allowed  him  to  "enter'' 
said  land  upon  the  payment  of  one-fourth  of  the  purchase  price.  The 
language  of  said  section  is  that: 

Such  settlers  shall  make  dne  application  to  the  register,  with  proof  of  settlement 
and  qualifications  as  aforesaid;  and,  upon  payment  of  not  less  than  one-fonrth  the 
purchase  price  shall  be  permitted  to  enter  not  exceeding  one  quarter  section  each, 
the  balance  to  be  paid  in  three  equal  installments. 
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Wheu  therefore,  Kuight,  on  Noreniber  13, 1884,  made  such  proof  and 
paid  the  sam  of  $50  he  ^'entered"  said  land,  and  it  was  thereby  segre- 
gated from  the  other  public  lands  of  the  United  States,  and  appropriated 
to  him,  sabject  to  forfeiture  if  any  one  of  the  subsequent  payments 
should  not  be  made,  as  provided  by  section  one  of  said  act. 

By  your  office  letter  of  April  1,  1887,  the  local  officers  were  notified 
that,  on  the  report  of  special  agent  Clark  8.  Rowe,  the  said  entry  was 
held  for  cancellation.  On  June  23, 1887,  by  your  letter  of  that  date, 
the  local  officers  were  advised  that  said  entry  was  canceled. 

On  May  16,  1888,  on  affidavits  of  Knight's  good  fiiith,  and  that  he 
had  received  no  notice  of  the  cancellation  of  his  entry,  your  office  sus- 
pended the  order  of  cancellation,  and  directed  a  hearing  on  the  report 
of  said  special  agent. 

On  November  13,  1889,  you  directed  special  agent,  John  Yost,  "  to 
thoroughly  investigate  the  case  ....  and  report  the  facts  de- 
veloped,'' and  suspended  the  order  for  a  hearing.  January  8, 1890,  on 
favorable  report  of  said  agent  Yost,  you  rescinded  the  order  canceling 
the  entry,  and  held  the  same  intact. 

August  24,  1888,  Francis  N.  Seckel,  filed  declaratory  statement  for 
said  tract,  alleging  settlement  August  13, 1888,  and  made  final  proof 
and  cash  entiy,  January  4,  1889,  On  May  28,  1889,  Seckel  and  wife 
mortgaged  the  land  in  good  faith  to  the  Colonial  and  United  States 
Mortgage  Company,  (limited),  for  the  sum  of  $1,000,  which  mortgage 
was  duly  recorded  on  the  next  day,  in  the  office  of  the  register  of  deeds 
for  Barber  county. 

On  March  4, 1890,  you  held  Seckel's  entry  for  cancellation,  as  in  con- 
flict with  Knight's  entry,  which  had  been  re-instated  January  8,  1.^90. 
Seckel  appealed  to  this  Department,  and  your  judgment  was  affirmed 
here,  June  19,  1891. 

Application  for  review  is  now  made  by  said  company,  as  mortgagee 
of  said  Seckel,  on  the  following  grounds : 

1.  The  said  mortgage  company  claim  to  have  acquired  an  interest  in 
the  land  from  Seckel  after  the  final  certificate  had  been  issued  to  him. 

2.  That  it  was  error  to  open  up  the  Knight  case,  when  it  had  been 
shown  by  the  local  officers  that  he  had  had  notice  that  his  entry  had 
been  canceU  d,  and  had  failed  to  appeal. 

3.  It  was  error  to  direct  special  agent  Yost  to  investigate  the  charac- 
ter of  Knight's  settlement  instead  of  ordering  a  hearing  between  the 
parties. 

4.  That  said  company  was  an  innocent  purchaser,  without  notice  of 
any  defect  in  Seckel's  title,  and  it  was  error  to  re-instate  Knight's  entry 
without  giving  the  company  an  opportunity  to  show  Knight's  fraud, 
and  to  cancel  Seckel's  entry  without  notice  to  said  company, 

5.  That  Shekel's  entry  is  confirmed  by  the  7th  section  of  the  ax5t  of 
March  3,  1891,  (26  Stat,  1095),  and  should  be  passed  to  patent. 

Said  company  furthermore  asks  for  a  hearing  that  it  may  prove  the 
fraud  alleged  on  the  part  of  said  Knight. 


\ 
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VVben  Seckel  filed  liiis  declaratory  statemeut  on  August  24,  1888, 
although  Kuigbt'8  entry  had  been  cauceled  on  the  books  of  the  local 
office  by  reason  of  the  order  of  June  28,  1887,  yet  by  the  order  of  May 
16,  1888,  the  order  of  cancellation  had  been  suspended,  and  therefore 
was  in-oi>erative. 

This  oriler  of  suspension  should  also  have  appeared  upon  the  records 
of  the  local  office,  and  doubtless  did,  so  that  it  would  become  evident 
upon  an  examination  at  the  local  office  that  Knight's  entry  was  still 
upon  the  laud,  and  that  a  hearing  had  been  ordered  to  test  its  validity. 

Under  these  circumstances,  Seckel's  filing  and  subsequent  entry 
should  not  have  been  allowed  as  there  cannot  be  two  entries  on  the 
same  laud  at  the  same  time.  Henry  Cliff,  (3  L.  D.,  216),  Geer  r.  Far- 
rington,  (4  L.  D.,  410),  Russell  v.  Gerold,  (10  L.  D.,  18),  Melvin  P. 
Yates,  (11  L.D.,556). 

The  Commissioner  had  full  power  to  cancel  Seckel's  entry,  Gates  f>. 
Scott,  (13  L.  D.,  383). 

The  order  of  suspension  was  notice  to  Seckel  that  he  had  no  right  to 
file  upon  the  laud,  and  that  his  filing  was  illegally  received,  and  he  is 
chargeable  with  knowledge  of  the  law,  and  therefore  of  the  illegality 
of  his  entry. 

The  Commissioner  had  full  power  and  jurisdiction  to  pass  upon  the 
validity  of  Knight's  settlement,  and  to  issue  the  orders  of  which  com> 
plaint  is  made. 

The  officers  of  the  laud  department  are  specially  designated  by  law,  to  receive, 
consider,  and  pass  upon  proofs  presented  with  respect  to  settlements  upon  the  public 
lands,  with  a  view  to  secure  rights  of  pre-emptiou.  Shepley  v.  Cowan,  (91  U.  S., 
3:^0-340);  Smith  v.  Custer,  (8  L.  D.,  269). 

When  Knight  submitted  proof  that  he  had  never  received  notice  of 
the  order  canceling  his  entry,  it  was  but  equitable  to  give  him  an  op- 
portunity to  be  heard,  and  as  the  question  was  between  the  govern- 
ment and  himself,  it  was  within  the  power  of  the  Commissioner,  for  his 
own  information,  to  order  the  investigation  to  be  made  by  the  special 
agent,  Yost,  without  recognizing  Seckel  as  a  party  to  such  investiga- 
tion.    United  States  v,  Johnson,  (5  L    D.,  442). 

The  only  question  to  be  investigated  was,  whether  Knight  was  an 
actual  settler  with  the  qualifications  of  a  pre-eniptor,  under  the  second 
section  of  the  act  of  May  28,  1880.  (21  Stats.,  143);  United  States 
V.  Woodbury,  (5  [..  D.,  305);  Dusenberry  v.  Wall,  (12  L.  D.,  12). 

An  api>ropriate  mode  of  investigating  this  question,  was  to  send  an 
agent  to  the  locality,  and  ascertain  the  facts  upon  the  spot,  and  when 
he  decided  in  favor  of  Knight,  and  this  decision  was  accepted  by  the 
(commissioner,  and  the  order  was  issued,  holding  the  entry  intact,  the 
question  was  settled. 

As  Seckel  had  acquired  no  right  to  the  land  by  his  entry,  he  could 
convey  none  to  the  said  mortgagee. 
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The  coutentioD  that  Seckel's  eatrj  is  confirmed  by  the  seventh  section 
of  the  said  act  of  March  3, 1891«  cannot  be  sustained.  This  entry  does 
not  come  nuder  the  body  of  said  section  becaase  the  mortgage  was  not 
made  until  May  23, 1889,  nor  under  the  proviso,  because  within  "  two 
years  from  the  date  of  the  issuance  of  the  receiver's  receipt  upon  the 
final  entry  "  it  was  held  for  cancellation  by  the  Commissioner.  In- 
structions, 13  L.  ]).,  3. 

There  is  no  occasion  for  further  investigation  of  Knight's  settlement 
as  that  has  already  been  adjudicated.    The  motion  is  denied. 


c  ontest-coitfirmation  under  sectiox  7,  act  of  march  8, 1891. 

Tyndall  v.  Pbudden. 

A  contestant,  wbo  wholly  fails  to  establish  any  of  his  allegatiuns  against  the  entry, 
cannot  insist  upon  a  forfeitare  becaase  of  some  default  not  charged,  and  where 
the  rights  of  third  parties  are  not  involved  the  government  in  such  case  will  not 
insist  upon  such  forfeiture,  unless  bad  faith  on  the  part  of  tbeentryman  is  clearly 
apparent. 

Where  a  pending  contest  fails  and  is  dismissed,  leaving  the  issue  as  between  the 
entrymau  and  the  government,  the  entry  may  be  contirmed  under  the  proviso  to 
section  7,  act  of  March  3,  1891,  if  otherwise  subject  to  such  disposition. 

Acting  Secretary  Chandler  to  the   Commissioner  of  the  Oeneral  Land 

Office^  November  7, 1891. 

I  have  considered  the  case  of  William  C  Tyndall  v.  Arthur  B.  Prud- 
den,  involving  the  latter's  homestead  entry  No.  2053,  made  July  19, 
1883,  and  commuted  to  cash  entry  No.  7084,  July  21,  1884,  covering 
the  E.  J  of  the  NE.  J  of  Sec.  28  and  the  S.^  of  the  SE.  J  of  Sec.  21, 
T.  59  N.,  R.  18  W.,  Duluth  land  district,  Minnesota,  on  appeal  by 
Prudden  from  your  decision  of  April  14,  1890,  holding  his  entry  for 
cancellation. 

Upon  an  application  by  Tyndall  to  contest  said  entry,  alleging  in 
effect  that  Prndden  never  resided  upon  and  improved  said  tract,  and 
that  the  testimony  upon  which  his  cash  entry  was  based  was  false, 
hearing  was  directed  by  your  office  letter  of  July  9, 1887,  and  duly  had, 
both  parties  being  represented. 

Upon  the  testimony  adduced,  the  local  officers  found  that  **  the  con- 
test affidavit  is  not  sustained  in  any  point,''  and  thereupon  recommended 
that  the  entry  be  not  canceled. 

In  your  decision  you  find  that 

the  testimony  of!ered  by  plaintiff  relates  only  to  the  appearance  ot  said  tract  since 
the  latter  part  of  1j:J86,  upwards  of  two  years  after  each  entry.  None  of  his  witnesses 
appear  to  have  been  on  said  tract  prior  to  that  time,  and  their  knowledge  of  defend- 
ant's residence  is  based  only  upon  their  examination  of  the  improvements.    •    .    , 
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•  .  The  faot  that  defendant  was  not  living  on  said  tract  two  years  after  his  ca«h 
entry  is  not  of  itself  such  a  circamstanoe  to  my  mind  aa  would  cast  a  saspicion  upon 
his  residence  prior  to  final  proof, 

But 

taking  the  testimony  of  this  hearing  in  connection  with  the  admission  of  defendant 
in  his  final  proof  on  file  in  the  case,  I  am  satisfied  that  he  did  not  in  good  faith  estab- 
lish a  bona  fide  residence  on  said  tract. 

Yonr  opinion  then  goes  on  to  detail  the  absences  recited  in  the  final 
proof,  and  held  that  '*8uch  proof  as  this  certainly  would  be  refused  by 
this  oflBce  when  reached  in  its  regular  order,'^  upon  which  you  reverse 
the  decision  of  the  local  office  and  hold  the  entry  for  cancellation. 

It  is  a  well  established  rule  that  the  burden  of  proof  is  upon  the  con- 
testant, and  that  the  charge  must  be  established  by  a  due  preponc'.er- 
ance  of  the  testimony  to  warrant  cancellation  of  the  entry.  A  con- 
testant, who  has  wholly  failed  to  prove  a  single  allegation  made  by  him, 
can  not  insist  upon  a  forfeiture,  because  of  some  default  not  charged  in 
his  affidavit  of  contest,  and  where  the  rights  of  a  third  party  are  not 
involved,  the  government  does  not  usually  insist  on  such  a  forfeiture, 
unless  bad  faith  is  clearly  shown  on  the  part  of  the  entryman. 

In  the  present  case  both  you,  and  the  local  officers  found  that  the 
contestant  had  wholly  failed  to  sustain  the  charge  made  against  Prud- 
den's  entry,  and  I  think  the  record  fully  warrants  such  finding  and 
therefore  dismiss  his  contest. 

Having  disposed  of  that,  the  matter  of  the  sufficiency  of  the  final 
proof  is  one  between  Prudden  and  the  government. 

The  honesty  of  the  defendant  is  clearly  shown  by  the  frankness  with 
which  he  details  each  absence  from  the  land,  from  date  of  settlement 
to  the  offer  of  final  proof,  and  as  a  reason  for  which  he  swears  that  each 
time  he  came  to  Duluth,  a  distance  of  ninety  miles,  for  provisions. 

I  should  be  unable  to  find  bad  faith  from  this  testimony,  and  were 
it  not  for  the  proviso  to  the  7th  section  of  the  act  of  Congress  approved 
March  3,  1891  (26  Stat.,  1095),  would  direct  that  the  party  be  required 
to  ofler  new  i)roof  showing  full  compliance  with  law. 

The  contest  having  been  disposed  of,  I  am  of  the  opinion  that  the 
entry  is  confirmed  by  said  section,  which  reads: 

That  after  the  lapse  of  two  ^'ears  from  the  ilate  of  the  issuance  of  the  receiver's 
receipt,  npon  the  final  entry  of  any  tract  of  land  nnder  the  homestead,  timber-cnl- 
tnre,  desert-land,  or  pre-emption  laws,  or  under  this  act,  and  when  there  shall  be  no 
pending  contest  or  protest  against  the  validity  of  said  entry,  the  entryman  shall  be 
entitled  to  a  patent. 

The  object  of  this  proviso  is  plain.  It  was,  as  between  the  govern- 
ment and  the  entryman,  all  defects  are  cured  and  confirmed  "  after  the 
lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiver's  re- 
ceipt upon  final  entry;''  but  this  confirmatfon  shall  not  interfere  with 
the  rights  of  pending  ''contests "or  '* protests." 

The  pending  contest  having  been  dismissed,  I  direct  that  patent 
issue  upon  Prudden's  entry. 
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OMAHA  LANBS— PUBIilC  SALB. 

Nick  Fbitz. 

Omaha  lands  sold  at  pubUo  sale,  and  then  relinqnished,  can  only  be  resold  after  new 

advertisement  and  re-ofiering. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Ikmd  Office^ 

November  10, 1891. 

I  have  examined  your  decision  of  April  25, 1890,  from  which  Nick 
Fritz,  after  an  unsaccessfal  motion  for  review,  has  appealed  to  this 
Department 

The  case  involves  the  right  to  the  NE.  i  of  SW.^,  Bee.  9,  T.  25  N., 
R.  6  £.,  and  the  SE.  J  of  NW.^,  of  the  same  section,  township,  and 
range,  Neligh,  Nebraska. 

Fritz  claims  the  same  under  separate  declaratory  statements,  filed 
December  28,  1889,  the  date  of  sale  of  forfeited  and  <^  heretofore  unsold 
lands  on  the  Omaha  Indian  Reservation,"  under  the  provisions  of  the 
act  of  May  15, 1889  (25  Stat.,  150).  At  such  sale  Fritz  was  the  highest 
bidder  for  said  ti^acts,  and  they  were  sold  to  him — the  tract  first  de- 
scribed at  forty-three  dollars  and  fifty  cents  per  acre,  and  the  latter  at 
sixteen  dollars  per  acre.  On  the  same  day  he  was  permitted  to  relin- 
quish his  first  purchase,  and  the  same  tracts  were  again  offered,  and 
he  became  the  purchaser  of  both  tracts  at  seven  and  twenty-five  one 
hundredths  dollars  per  acre.  He  thereupon  filed  his  declaratory  state- 
ments for  said  tracts,  under  the  provisions  of  instructions  from  your 
office  of  November  19,  and  December  26,  1889. 

By  your  said  decision  you  canceled  his  said  declaratory  statements  for 
these  tracts  of  laud,  holding  that  he  acquired  no  rights  by  his  second 
purchase;  that  after  his  first  purchase  and  relinquishment,  the  land 
became  public  land,  and  could  only  be  resold  in  pursuance  of  another 
advertisement  and  re-offer. 

The  instructions  of  your  office  as  to  sale  of  these  Omaha  forfeited 
lands  make  no  provision  for  a  resale  of  these  lands,  as  was  done  in  this 
case,  and  your  action  was  right. 

The  filings  of  Fritz  will  be  canceled,  and  the  said  tracts  will  be  listed 
as  forfeited  lands,  subject  to  resale  under  directions  of  your  office. 


OSAGB  ENTBT-C0NFIRMATI019^  I7XDER  SIICTION  7,  ACT  OT  MABCH  8, 

1891. 

United  States  v.  Bush. 

In  detei mining  whether  an  Osage  entry  is  sasceptible  of  conflrmation  under  the  pro- 
viso to  section  7,  act  of  March  3,  1691,  the  lapse  of  time,  within  snoh  action  may 
be  defeated,  mnst  be  computed  from  the  date  of  the  issuance  of  tbe  receiver^a 
receipt  ou  the  last  payment  and  when  the  final  certificate  is  ezecated  and  deUv* 
ered.b.y  the  retzister. 
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First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offlce^  November  11, 1891. 

Oharles  V.  Bash  has  appealed  from  your  decision  of  Jane  21, 1890, 
holding  for  cancellation  his  Osage  cash  entry  for  the  SB.  i  of  Sec.  3, 
T.  28  S.,  B.  8  E.,  Topeka,  Kansas. 

His  proof  was  made  before  Warren  W.  Learning,  notary  pnblic  for 
Butler  coanty,  Kansas,  November  3,  1884.  November  5,  1884,  the 
proof  and  first  payment  ($50)  were  accepted  by  the  local  officers.  His 
second  payment  ($50)  was  made  November  12, 1885.  His  third  and 
last  payment  ($100)  was  made  December  14, 1886,  at  which  date  final 
certificate  was  issaed  to  him. 

Jane  20,  1888,  his  entry  was  held  for  cancellation,  on  report  of  a 
special  agent. 

October  6, 1888,  on  his  application,  year  office  ordered  a  hearing  to 
show  eaase  why  his  entry  shonld  be  re-instated,  which  was  had  De- 
cember 4, 1889,  and  the  local  officers  recommended  that  it  be  canceled. 
On  apx>eal  yon  affirmed  their  judgment  and  Bash  has  appealed  to  this 
Department 

An  examination  of  the  evidence  clearly  sustains  your  opinion  as  to 
the  bad  faith  of  the  entryman,  and  the  only  question  to  be  considered 
is,  whether  the  entry  should  be  confirmed  under  the  act  of  March  3, 
1891  (26  Stat,  1095).  The  treaty  and  law  ander  which  the  title  to  this 
land  is  to  be  acquired,  requires  that  the  land  shall  be  sold  for  cash  for 
the  benefit  of  the  Indians.  In  providing  for  its  disposition.  Congress 
required  that  it  should  be  sold  to  actual  settlers,  having  the  qaalifica- 
tions  of  pre-emptors  on  public  lands,  at  one  dollar  and  a  quarter  per 
acre  under  such  rules  and  regulations  as  the  Secretary  of  the  Interior 
shall  prescribe,  and  in  prescribing  the  manner  in  which  it  shonld  be 
purchased,  he  required  substantially  that  the  same  rules  should  apply 
to  the  purchaser  as  are  followed  by  the  pre-emptor. 

The  particular  act  under  which  the  entryman  purchased  this  land  is 
that  of  May  28,  1880  (21  Stat,  143),  sections  1  and  2  of  which  read  as 
follows : 

That  all  aotnal  settlers  ander  existing  laws  upon  the  Osage  Indian  trost  and 
diminished  reserve  lands  in  Kansas  (any  failnre  to  comply  with  snch  existing  laws 
notwithstanding)  shall  be  allowed  sixty  days  after  a  day  to  be  fixed  by  pnblio  notice 
by  advertisement  in  two  newspapers  in  each  of  the  proper  land  districts,  which  day 
shall  not  be  later  than  ninety  days  after  the  passage  of  this  act,  within  which  to 
make  proof  of  their  claims,  and  to  pay  one-fonrth  the  pnichase  price  thereof,  and 
the  said  parties  shall  pay  the  balance  of  said  purchase  prfce  in  three  eqaal  annual 
installments  thereafter. 

Provided,  That  nothing  herein  contained  shall  be  constraed  to  prevent  an  earlier 
payment  of  the  whole  or  any  installment  of  said  purchase  money  as  aforesaid. 

And  if  default  be  made  by  any  settler  in  the  payment  of  any  portion  or  instaU- 
ment  at  the  time  it  becomes  due  under  the  foregoing  provisions,  his  entire  claim, 
and  any  money  he  may  have  paid  thereon,  shall  be  forfeited  and  the  land  shall,  after 
proper  notice,  be  offered  for  sale  according  to  the  terms  hereinafter  prescribed, 
unless  before  the  day  fixed  for  such  offering,  the  whole  amount  of  purchase  money 
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shall  be  paid  by  said  olaimant,  so  as  to  entitle  him  to  receive  his  patent  for  the  tract 
embraciiii?  his  claim. 

Sec.  '2,  That  all  the  said  Indian  lands  remaining  unsold  and  unappropriated  and 
not  embraced  in  the  claims  provided  for  in  section  one  of  this  aotj  shall  be  subject 
to  disposal  to  actual  settlers  only,  having  the  qualifications  of  pre-emptors  on  the 
public  lands.  Such  settlers  shall  make  due  application  to  the  register  with  proof  of 
settlement  and  qualifications  as  aforesaid :  And,  upon  payment  of  not  less  than  one- 
fourth  the  purchase  price  shall  be  permitted  to  enter  not  exceeding  one  quarter  sec- 
tion each,  the  balance  to  be  paid  in  three  equal  installments,  with  like  penalties, 
liabilities  and  restrictions  as  to  default  and  forfeiture  as  provided  in  section  one  of 
this  act. 

It  will  be  observed  from  the  wording  of  these  sections  that  the  equit- 
able title  does  not  attach  upon  the  entry  bo  as  to  entitle  the  eutrynian 
to  a  patent.  He  is  only  given  such  right  upon  full  payment.  It  is  then, 
and  not  until  then,  that  the  equitable  title  passes  from  the  govern- 
ment. The  land  is  subject  to  forfeiture  and  resale  for  a  failure  to  meet 
any  one  of  the  deferred  payments.  Under  your  instructions,  I  under* 
stand  the  practice  has  been  for  the  settler  to  make  proof  that  he  is  if  n 
actual  settler  and  has  the  necessary  improvements  upon  the  land,  and 
pay  the  first  installment  of  fifty  dollars  for  which  the  receiver  gives 
him  a  receipt,  and  one  for  each  subsequent  payment,  until  the  last  one 
is  made,  when  the  final  certificate  is  issued  to  him,  reciting  that  he  has 
made  payment  in  full,  and  upon  the  presentation  thereof  to  the  Com- 
missioner of  the  General  Land  Olffice  the  entryman  shall  be  entitled  to 
a  patent  for  the  land  so  settled  upon. 

The  proviso  of  section  7  of  said  act  of  March  3d,  reads : 

That  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiver's 
receipt  upon  the  final  entry  of  any  tract  of  land  under  the  homestead,  timber-culture, 
desert-land  or  pre-emption  laws,  or  under  this  act,  and  when  there  shall  be  no  pend- 
ing contest  or  protest  against  the  validity  of  such  entry,  the  entryman  shall  be  en- 
titled to  a  patent  conveying  the  land  by  him  entered,  and  the  same  shall  be  issued  to 
him  ;  but  this  proviso  shall  not  be  construed  to  require  the  delay  of  two  years  from 
the  date  of  said  entry  before  the  iasuing  of  a  patent  therefor. 

By  circular  of  May  8,  1891, 12  L.  D.,  450,  among  other  things,  it  is 
provided  that  a  government  proceeding  which  has  been  initiated  against 
an  entry  within  two  years  from  the  date  of  the  issuance  of  the  receiver's 
receipt  upon  final  entry  will  prevent  a  confirmation  under  said  act. 

In  this  case  the  proof  was  submitted  in  support  of  the  right  to  pur- 
chase and  first  payment  made  November  5, 1884.  The  last  payment 
and  the  final  certificate  issued  December  14, 1886,  and  the  entry  held 
for  cancellation  June  20, 1888,  and  within  two  years  after  the  final  cer- 
tificate issued^  hence  the  question  necessary  to  be  determined  in  adjust- 
ing the  rights  of  Mr.  Bush  is,  Does  the  term,  *Hhe  receiver's  receipt 
upon  final  entry,''  referred  to  in  said  section,  mean  the  receipt  given  by 
the  receiver  when  the  proof  and  first  payment  are  made,  or  shall  it  be 
held  to  apply  to  his  receipt  issued  upon  the  last  payment  and  when  the 
final  certificate  is  executed  and  delivered  by  the  register  T 

I  do  not  suppose  that  Congress  had  this  sort  of  a  purchase  in  mind 
when  it  passed  this  act,  as  it  only  mentions  in  said  section  four  well 
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known  classes  of  entries,  viz :  pre-emption,  homestead,  desert  land  and 
timber  caltare,  in  all  of  which  the  final  proof  is  sapposed  to  be  sab- 
mitted  upon  such  compliance  with  the  law  as  will  entitle  the  entryman 
to  a  patent  for  the  laud,  hence  the  terms  of  the  act  specifically  apply  to 
these  classes  of  entries,  but  inasmuch  as  the  department  has  held  that 
^' Osage  entries"  come  within  the  terms  of  the  act  as  pre-emption  entries 
(United  States  v.  Harp,  13  L.  D.,  58),  the  intent  of  Congress  as  so  ap- 
plied thereto  must  be  determined  by  the  general  wording  of  the  act  and 
when  we  ascertain  that  the  spirit,  scope,  design  and  intent  thereof  is  to 
direct  that  a  patent  shall  issue  to  the  entryman  after  the  lapse  of  two 
years  after  he  has  fully  complied  with  all  the  terms  of  the  particalar 
act  under  which  he  makes  his  entry,  unless  a  protest  contest,  or  pro- 
ceetliiig  is  lodged  against  the  same  looking  to  a  cancellation  thereof, 
I  think  we  will  have  bo  difficulty  in  deteimining  the  proper  status  of 
this  case. 

The  entryman  had  at  least  three  years  within  which  to  perfect  his 
title  to  this  tract  after  he  submitted  his  proof  and  as  it  is  termed,  <<  en- 
tered'' this  land.  During  this  time  no  forfeiture  could  be  declared  if  be 
had  complied  with  the  law  and  met  his  annual  payments,  yet  if  he 
failed  to  make  the  third  and  last,  three  years  after  ^* entry,"  the  ^*  entire 
claim  and  the  money  he  may  have  paid  thereon  shall  be  forfeited  and 
the  land  shall,  after  proper  notice,  be  offered  for  sale,"  etc. 

The  entry  is  not  complete  until  final  payment  is  made.  The  submit- 
ting of  proof  is  only  a  preliminary  step  in  making  the  entry  and  no 
right  is  acquired  thereby  unless  followed  up  by  the  partial  payments 
required  by  the  statute.  It  is  by  the  final  payment  that  the  entryman 
reaps  the  full  fruition  of  his  entry  and  not  until  then.  Therefore,  can 
it  with  consistency  be  held  that  this  so-called  entry  can  be  confirmed 
one  year  before  the  final  payment  is  due,  unless  a  contest,  protest,  or 
proceeding  is  instituted  against  the  same  to  secure  its  cancellation  T 
Suppose  the  entryman  up  to  the  third  payment  has  fully  complied  with 
the  law,  then  what  ground  is  there  for  either  of  these  proceedings 
within  two  years  after  ''entry!" 

There  being  none,  it  is  absurd,  to  my  mind,  to  say  that  his  entry 
shall  be  confirmed  and  the  government  defrauded  of  the  last  payment. 
The  right  to  a  forfeiture  and  a  confirmation  can  not  exist  at  the  same 
time  for  the  same  tract.  There  is  no  evident  intent  on  the  part  of 
Congress  as  expressed  in  the  proviso  of  said  section  to  repeal  the  act  of 
May  28, 1880,  hence  it  must  be  construed  so  as  to  give  full  force  and 
effect  to  both  enactments.  This  can  be  done  by  holding  that  the  true 
intent  and  meaning  of  the  first  mentioned  act  is  to  require  the  expira- 
tion of  two  years  after  the  issuance  of  the  final  receipt  before  he  shall 
escape  an  investigation  of  the  facts  surrounding  his  entry,  either  by  an 
individual  or  the  government.  To  my  mind  it  is  very  clear  that  Con- 
gress so  intended.  It  must  in  reason  be  conceded  that  this  remedial 
legislation  is  to  quiet  and  repose  the  equitable  title  of  an  entryman  in 
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this  class  of  cases  two  years  after  he  has  done  all  that  is  required  of 
him  by  the  law  under  which  he  is  seeking  to  acquire  title  to  his  land 
and  has  the  register's  final  certificate  therefor.  This  lapse  of  time  shall 
be  conclusive  evidence  that  he  has  complied  with  the  law  and  entitles 
him  to  the  legal  title  to  the  land  by  requiring  the  issuance  of  patent, 
hence  I  must  hold  that  the  fair  construction  of  this  act  means  that  two 
years  must  elapse  after  the  entryman  has  done  all  that  the  law  requires 
him  to  do  before  he  is  exempt  from  investigation  and  that  the  term, 
^^ final  entry"  as  used  therein,  means  sach  an  entry  as  primarily,  at  the 
time  it  is  made,  entitles  him  to  a  patent  The  final  certificate  and  re« 
ceipt  are  the  only  prima  facie  evidence  of  this. 

Applying  these  principles  to  this  case,  your  judgment  holding  this 
entry  for  cancellation  was  rendered  within  two  years  after  the  entry- 
man  had  completed  his  entry,  and  final  certificate  issued  and  the  judg- 
ment appealed  from  being  supported  by  the  evidence  must  be  affirmed 
and  the  entry  must  be  canceled.    It  is  so  ordered. 

The  decision  in  this  case  of  August  20, 1891,  is  hereby  recalled  and 
revoked. 


MILITART  BESEBVATION- SECTION  7,  ACT  OF  MABCH  8,  1891. 

United  States  v.  Smith. 

The  act  of  July  6, 1884,  restricted  the  right  of  entry  on  lands  within  the  old  Fort 
Lyon  military  reservation  to  persons  who  had  made  filing  or  entry  prior  to  the 
passage  of  said  act,  and  made  all  other  lands  therein  subject  to  disposal  only  at 
pnblio  sale  in  accordance  with  said  act ;  and  the  statas  of  said  lands  remained 
unchanged  until  the  act  of  October  1,  1890^  which  directed  their  disposition 
under  the  homestead  la^  only 

An  entry  made  without  authority  of  law,  and  which  could  not  have  been  allowed 
under  the  law  as  it  existed  prior  to  the  passage  of  the  act  of  March  3, 1891,  is 
not  within  the  confirmatory  operation  of  the  proviso  to  section  7  of  said  act. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  11, 1891. 

I  have  considered  the  appeal  in  the  case  of  the  United  States  v.  J.  H. 
B.  Smith  from  the  decision  of  year  office  dated  August  29, 1891,  involv- 
ing the  validity  of  the  latter's  entry  under  the  pre-emption  law,  for  E.  ^ 
of  SW.  i,  SW.  i  of  SW.  i,  and  S W.  J  of  SB.  i,  Sec.  32,  T.  22  S.,  R.  47 
W.,  Lamar  land  district.  Colorado. 

It  appears  that  said  claimant  filed  a  pre-emption  declaratory  state- 
ment for  the  above  tracts  November  20,  1887,  and  made  proof  before 
the  local  office  July  11, 1889.  In  due  course  of  official  business  the 
entry  was  reported  to  your  office  and  on  examination  was  found  to  lie 
within  the  limits  of  the  old  Fort  Lyon  military  reservation,  and  there- 
fore on  July  13, 1891,  the  entry  was  held  for  cancellation.  Messrs. 
Baldwin  and  Baldwin  of  this  city  appeared  for  the  claimant  and  filed 
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a  motion  for  review  of  yoar  decision.  Under  date  of  August  6, 1891, 
you  denied  the  motion  with  the  usual  right  of  appeal,  and  on  AnguBt 
4, 1891,  the  claimant  by  his  attorneys  moved  that  the  entry  be  approved 
for  patenting  under  the  seventh  section  of  the  act  approved  March  3* 
1891  (26  Stat.,  1095). 

August  29, 1891,  you  overruled  said  motion  on  the  ground  that  the 
casein  question  did  not  fall  within  the  provisions  of  said  act,  where- 
upon Messrs.  Crippen,  Lawrence  and  Co.,  mortgagees,  by  their  attor- 
neys, Baldwin  and  Baldwin,  appealed  from  your  action  in  holding  said 
entry  for  cancellation  and  in  refusing  to  approve  the  same  for  patent 
under  the  act  above  referred  to. 

It  appears  that  under  date  of  August  8, 1863,  by  executive  order, 
several  thousand  acres  of  land  in  Colorado,  were  set  apart  for  the  Fort 
Lyon  military  reservation.  Subsequently  the  reservation  was  aban- 
doned and  in  1874,  the  land  embraced  therein  was  surveyed  and  treated 
as  public  land. 

The  act  of  July  5, 1884,  (23  Stat.,  103),  providing  for  the  disposal  of 
abandoned  and  useless  military  reservations  contains  the  following 
proviso,  relative  to  land  within  the  old  Fort  Lyon  military  reservation: 

That  all  patents  heretofore  issaed,  and  approved  State  eelections,  covering  any 
lands  within  the  old  Fort  Lyon  military  reservation  in  the  State  of  Colorado,  de- 
clared by  exeontive  order  of  August  8, 1863,  are  htreby  confirmed ;  and  the  rights  of 
all  en  try  men  and  settlers  on  said  reservation  to  acquire  title  nnder  the  homestead, 
pre-emptioni  or  timber  culture  laws  are  hereby  recognized  and  afDrmed  to  the  extent 
they  would  have  attached  had  public  lands  been  settled  upon  or  entered ;  and  such 
portions  of  said  reservation  as  shall  not  have  been  entered  or  settled  upon  as  afore* 
said  shall  be  disposed  of  by  the  Secretary  of  the  Interior  under  the  provisions  of  this 
act,  including  lands  that  may  be  abandoned  by  settlers  or  entr^men. 

The  act  in  qaestion  farther  provides  that  all  of  the  lands  within  said 
reservation  Qot  claimed  by  the  settlers  shall  be  appraised  and  sold  to 
the  highest  bidder. 

It  does  not  appear,  however,  that  any  steps  have  ever  been  taken  to 
appraise  and  dispose  of  said  lands  in  accordance  with  said  act;  bat 
October  1, 1890,  Congress  passed  an  act  (26  Btat.,  561),  providing. 

That  the  lands  embraced  in  the  former  military  reservation  known  as  Fort  Lyon 
and  the  former  military  reservation  known  as  old  Fort  Lyon,  in  the  State  of  Colorado, 
shall  from  and  after  the  passage  of  this  act,  be  subject  to  disposal,  to  actual  settlers 
thereon,  as  lands  held  at  the  minimum  price,  according  to  the  provisions  of  the  home- 
stead laws  only. 

It  is  apparent  from  the  language  of  the  proviso,  in  the  act  of  1884, 
above  qaoted,  that  the  right  of  pre-emption,  homestead  or  timber  cul- 
ture entry  within  said  reservation  was  confined  solely  to  persons  who 
had  made  filing  or  entry  prior  to  the  passage  of  said  act^  and  further- 
more, that  all  lands  that  had  not  been  so  entered  and  settled  upon  were 
subject  to  disposal  only  at  public  sale  in  accordance  with  the  provisions 
of  said  act.  There  was  no  limit  specified  in  the  act  within  which  these 
lands  should  be  appraised  and  sold  and  hence  the  same  remained  in 
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fall  force  aad  effect  antil  superseded  by  the  act  of  October  1, 1890, 
(supra)  which  provided  for  the  disposal  of  the  lands  ander  the  home- 
stead law  only. 

Thus  it  will  be  seen  that  at  the  date  in  1887,  when  Smith  initiated 
his  pre-emption,  not  only  were  the  lands  not  subject  to  such  entry  but 
Congress  had  specifically  directed  that  said  lands  should  be  disposed 
of  in  another  manner,  therefore  the  entry  of  Smith  is  illegal  and  should 
not  have  been  allowed. 

Counsel  for  entryman,  however,  claims  substantially  that  notwith- 
ing  said  illegality,  the  entry  having  been  permitted  and  final  certificate 
issued  over  two  years  prior  to  your  action  in  holding  said  entry  for  can- 
cellatioD,  that  the  case  falls  within  the  provisions  of  the  seventh  sec- 
tion of  act  March  3, 1891  {supra)^  and  therefore  the  entry  is  confirmed. 

The  main  question  at  issue  in  the  case  at  bar  therefore,  is  whether 
the  entry  of  Smith,  clearly  illegal  in  its  inception,  is  one  confirmed  by 
said  act  of  1891,  and  should  be  patented. 

I  am  clearly  of  the  opinion  that  the  case  does  not  come  within  the 
intendment  of  said  act. 

Under  the  head  of  Instructions  (13  L.  D.,  1),  the  Department  has 
already  construed  the  intent  of  said  act  of  1891,  and  laid  down  the  rule 
that  it  was  not  the  intention  of  said  act  to  confirm  entries  made  with- 
out authority  of  law,  which  could  not  have  been  allowed  under  the  law 
as  it  existed  at  the  passage  of  said  act. 

The  entry  in  question,  as  heretofore  shown,  could  not  have  been 
allowed  under  an}'  existing  law,  and  therefore  does  not  b31  within  the 
provisions  of  said  confirmatory  act. 

Your  judgment  in  the  case  is  therefore  affirmed. 


RAILROAD  GRANT— INDEMNITY— CONFLICTING  SXLSCTIONS, 

Hastings  and  Dakota  By.  Co.  v.  St.  Paul,  Minnibapolis  and 

Manitoba  By.  Co. 

The  right  acquired  by  an  indemnity  seleotion  is  dependent  upon  the  statna  of  the 
land  at  date  of  selection. 

Land  inclnded  within  a  prima  facie  valid  indemnity  selection  la  not  subject  to  seleo- 
tion by  another  oompaoy^  and  an  application  therefor  should  be  rcgected,  and 
nofc  held  to  await  the  determination  of  the  rights  asserted  under  the  prior  selec- 
tion. 

Acting  Secretary  Okandler  to  the  OommissUmer  of  the  &eneral  Land  Office^ 

November  11, 1891. 

The  tract  in  dispute  is  the  S.  ^  of  Sec.  19.  T.  117  N.,  B.  33  W.,  Mar- 
shall  land  district,  Minnesota,  and  is  within  the  indemnity  limits  com- 
mon to  the  grants,  conferred  by  the  State  of  Minnesota  upon  the  St 
Paul,  Minneapolis  and  Manitoba  Bailway  Company  (main  line)  and  the 
Hastings  and  Dakota  Bailroad  Company. 
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Selection  of  this  tract  was  made  November  14, 1866,  on  accoant  of 
the  first  mentioned  grant,  bat  there  was  no  specification  of  a  loss  as  a 
basis  therefor,  the  same  being  in  accordance  with  the  practice  then  ex- 
isting. 

On  Jane  7, 1886,  the  Manitoba  Company  applied  to  select  this  land, 
and  specified  a  tract  within  the  granted  limits,  lost  to  the  grant,  as  a 
basis  for  sach  selection. 

This  selection  was  rejected  by  the  local  officers,  for  the  reason  that 
the  loss  was  prior  to  the  grant,  and  therefore  woald  not  support  an 
indemnity  selection,  from  which  an  appeal  was  taken. 

It  is  apparent  that  this  second  selection  was  intended  merely  to 
satisfy  the  reqaireroent  of  the  drcalars  of  November  7,  1879,  and 
Angust  4, 1885,  4  L.  D.,  90. 

OnJaly  28,  1886,  the  Hastings  and  Dakota  Railroad  Company 
applied  to  select  the  same  land,  its  selection  being  accompanied  by  a 
specification  of  a  loss  within  its  granted  limits  as  a  basis  for  the  selec- 
tion. 

This  application  was  rejected  by  the  local  officers,  on  account  of  the 
pendency  of  the  Manitoba  Company's  appeal ;  thereupon  the  Hastings 
and  Dakota  Railroad  Company  also  appealed,  arging  that  tne  Mani- 
toba Company  ^'  have  had  more  land  certified  to  them  within  the  in- 
demnity limits  of  their  grant  than  had  been  lost  within  the  granted 
limits  of  said  granf 

Your  decision  of  December  6, 1888,  reversed  the  action  of  the  local 
officers  in  rejecting  the  selection  by  the  Manitoba  Company,  presented 
June  7, 1886,  and  directed  its  allowance,  as  of  that  date,  upon  the  pay- 
ment of  the  required  fees,  but  sustained  their  action  in  rejecting  the 
application  by  the  Hastings  and  Dakota  Railroad  Company,  as  to  the 
tract  in  question. 

The  attorneys  for  the  respective  companies  were  duly  advised  of 
your  action,  and  the  Hastings  and  Dakota  Railroad  Company  of  its 
right  of  appeal. 

Said  company  filed  an  appeal,  out  of  time,  which  your  office  refused 
to  receive,  but,  upon  its  petition  for  certiorari,  in  which  it  was  alleged 
that  the  question  at  issue  is  a  general  one,  involving  a  principle  which 
will  govern  all  the  lands  to  which  these  companies  have  conflicting 
claims,  and  the  adverse  party  having  waived  all  objections  to  said 
appeal  that  might  be  urged  by  reason  of  said  appeal  not  being  filed  in 
time,  you  were  directed,  by  departmental  communication  of  December 
7, 1889,  to  'transmit  the  record  in  said  case  to  the  Department  that 
errors  alleged  in  said  appeal  may  be  considered." 

It  is  urged  in  the  appeal,  that  having  determined  by  your  decision  of 
December  6, 1888,  that  the  Manitoba  Company  has  priority  of  right  by 
reason  of  prior  selection,  you  should  thereupon  have  suspended  the 
selection  by  the  Hastings  and  Dakota  Railroad  Company,  pending  the 
determination  of  the  right  of  the  Manitoba  Company  to  said  tract. 
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Yoa  having  foand  that  the  basis  given  by  the  Manitoba  Company  is 
snch  a  loss  as  would  support  an  indemnity  selection,  the  validity  of  its 
selection  is  established/  anless,  apon  an  adjustment  of  that  grant,  it  is 
found  that  such  loss  has  already  been  satisfied. 

Before  an  adjustment  can  be  arrived  at  much  time  must  elapse,  and 
the  government  is  asked  to  await  such  determination,  and,  in  the  event 
that  the  Manitoba  Company  is  found  not  to  be  entitled  to  the  same, 
that  the  Hastings  and  Dakota  Bailroad  Company  be  then  given  the 
preference  under  its  selection,  presented  and  rejected  as  before  set 
forth.  This  would  be  contrary  to  all  practice,  and  could  only  be  granted 
upon  the  supposition  that  a  selection  is  a  continuing  right,  and  will 
attach  at  any  time  whenever  the  land  may  become  subject  thereto, 
without  regard  to  its  condition  at  the  date  of  its  presentation. 

It  is  a  well  established  principle  that  the  right  acquired  by  an  in- 
demnity selection  is  dependent  upon  the  status  of  the  lands  at  the  date 
of  selection,    Missouri,  Kansas  and  Texas  Wy  Co.  v,  Beal,  10  L.  D.,  504. 

In  the  present  case,  at  the  time  application  was  presented  by  the 
Hastings  and  Dakota  Railroad  Company,  the  land  was  embraced  in  a 
prior  selection  by  another  company,  valid  on  its  face,  which  constituted 
a  sufficient  ground  for  its  rejection. 

The  rejection  of  this  application  does  not  prevent  the  company  select- 
ing the  land,  at  any  time  when  it  may  be  properly  subject  thereto. 

Having  determined  that  its  selection  heretofore  made  was  properly 
rejected,  no  rights  can  be  acquired  thereby,  and  your  action  was  proper. 


COIOTBMATTON  OT  ENTBT-^SBCTION  7,  ACTT  OT  MARCH  8,  1891. 

SHBPHEBD  V.  Ekdahl. 

The  coDflrmatioD  of  an  entry  under  section  7,  act  of  Maroh  3, 1891,  is  not  defeated  by 
want  of  good  faith  on  the  part  of  the  entryinan  and  his  immediate  transferee, 
where  the  land  snbseqnently  and  prior  to  March  1, 1688,  is  sold  to  a  bona  fide 
purchaser  for  a  valuable  consideration,  and  no  adverse  claim  originating  prior 
to  entry  exists ;  nor  does  the  pendency  of  a  contest  defeat  such  confirmation. 

First  Assistant  Beoretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  November  11,  1891. 

On  October  18, 1884,  Charles  A.  Ekdahl  made  pre-emption  cash  entry 
for  the  N.  i  of  the  NB.  J  of  Sec.  20,  and  the  N.  i  of  the  N  W.  J  of  Sec. 
21,  T.  24  S.,  R.  10  W.,  Wichita  laud  district,  Kansas. 

On  October  29,  1884,  following,  he  sold  and  transferred  by  warranty 
deed  to  Thomas  J.  Anderson.  On  July  14, 1885,  Anderson  and  wife 
transferred  the  same  to  B.  V.  Thompson,  Sr.,  B.  V.  Thompson,  Jr.,  J. 
H.  Thompson,  and  A.  Glazbrook.  Subsequently,  in  the  year  1888,  the 
said  parties,  who  had  composed  The  Thompson  Oattle  Company,  dis- 
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solved,  and  the  property  in  qaestion  was  transferred  to  J.  H.  Thompson, 
who  now  owns  it 

On  Febmary  9, 1887,  James  M.  Shepherd  initiated  a  contest  against 
said  entry,  charging  that  it  was  fraudulently  made,  and  that  the  entry- 
man  had  &iled  to  comply  with  the  law.  He  further  alleged  that  the 
entry  was  made  for  and  in  the  interest  of  one  Thomas  J.  Anderson,  to 
whom  he  deeded  the  land  soon  after  making  Unal  proof. 

A  trial  was  had  on  these  charges  before  the  register  and  receiver,  and 
a  finding  rendered  in  favor  of  contestant.  An  appeal  was  taken  by 
Anderson,  transferee,  from  this  finding  to  your  office.  While  it  was 
still  pending,  J.  H.  Thompson,  alleging  ownership  of  the  land,  applied 
to  intervene  and  asked  for  a  rehearing. 

On  January  18, 1890,  a  rehearing  was  ordered  by  you.  A  trial  fol- 
lowed before  the  local  officers,  and  a  finding  rendered  against  contestant, 
who  appealed  to  your  office. 

On  May  11, 1891,  the  appeal  was  considered  by  you,  the  contest  dis- 
missed, and  the  entry  held  intact.  Contestant  has  brought  the  case 
here  on  appeal,  and  Thompson  has  filed  a  motion,  asking  that  the  con- 
test be  dismissed  and  a  patent  issued  on  the  entry  in  question,  under 
the  provisions  of  section  7  of  the  act  of  March  3,  1891  (26  Stat.,  1095). 

Your  decision  appealed  from  was  made  after  the  passage  of  said  act, 
and  held  that  the  evidence  in  the  case  showed  that  the  entry  was  made 
by  Ekdahl  in  the  interest  of  Anderson,  and  that  so  far  as  they  were 
concerned,  it  was  a  fraud  against  the  United  States,  but  that  the  pur- 
chase of  Thompson  et  al,^  from  Anderson,  and  the  subsequent  purchase 
of  J.  n.  Thompson  from  his  partners  were  made  in  good  faith  and  for  a 
valuable  consideration. 

It  appears  from  the  record  that  the  purchase  from  Anderson  was 
made  prior  to  March  1, 1888;  in  fact,  all  the  purchases  of  this  tract 
were  made  after  final  entry  and  before  that  date,  except  the  deed  made 
to  J.  H.  Thompson  of  the  undivided  interests  of  his  partners,  in  the 
partition  of  all  their  lands,  the  particular  date  of  which  deed  is  not 
given. 

No  adverse  claim,  originating  prior  to  final  entry,  exists,  and  the 
transfers,  except  the  one  to  Anderson,  are  shown  to  have  been  made 
for  valuable  considerations  and  to  bona  fide  purchasers. 

The  entry  should  be  confirmed  by  the  7th  section  of  the  act  in  qaes- 
tion, without  any  reference  to  the  alleged  rights  of  contestant.  Axford 
V.  Shanks,  12  L.  D.,  250 ;  same,  on  review,  13  L.  D.,  292. 

You  will  call  on  the  present  holder  to  furnish  proof  as  required  by 
the  letter  of  instructions  of  May  8, 1891  (12  L.  D.,  450).  After  receiv- 
ing this  proof,  you  will  adjudicate  the  case  in  the  light  of  the  instrae* 
tions  and  the  act  cited. 

Your  decision  is  accordingly  modified. 
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PBK^KMPTION— MARRIED  WOMAN-HEAD  OV  A  FAMIIiT. 

Theresa  Landry. 

A  married  woman  is  entitled  to  make  pre-emption  entry  as  the  head  of  a  family  where 
it  appears  that  the  hnsband  is  wholly  helpless  through  an  inoarable  malady,  and 
that  both  he  and  the  children  are  actually  dependent  upon  her  for  support. 

First  Assistant  Secretary  CJutndler  to  the  Oommtssianer  of  the  General 

Land  Offioej  November  12, 1891. 

The  record  in  the  appeal  of  Theresa  Landry  from  your  decision  of 
April  15, 1890,  holding  for  cancellation  her  pre-emption  cash  entry  for 
the  W.  i  of  the  N W.  J,  the  SE.  J  of  N W.  i,  and  the  KB.  i  of  8W.  i, 
Sec.  9,  T.  3  S.,  B.  31  B.,  La  Grande,  Oregon,  shows  the  following  facts: 

She  sabmitted  her  final  proof  December  11, 1885,  made  payment  and 
received  final  certificate  December  28  of  the  same  year.  She  was  at 
the  time  a  married  woman.  Her  family  consisted  of  three  children  and 
an  invalid  hnsband.    In  her  final  proof  she  says : 

My  said  husband  has  neyer  to  my  knowledge  filed  or  entered  any  land  under  the 
pre-emption  law,  and  that  I  am  informed  by  him  and  verily  believe  that  no  such  entry 
or  filing  has  ever  been  made  by  him. 

Both  her  proof  witnesses,  in  addition  to  the  nsual  testimony,  state 
that  they  are  well  acquainted  with  Frank  Landry,  husband  of  claimant, 
and  that  he  is  entirely  helpless  and  unable  in  any  way  to  support  or 
assist  in  the  support  of  his  family. 

On  the  17th  of  December,  1885,  subsequent  to  final  proof  and  before 
the  issuance  of  final  certificate,  two  physicians  and  the  county  judge 
subscribed  to  the  following  affidavit: 

We,  T.  J.  Lucy,  F.  W.  Vincent  and  J.  M.  Prnett,  each  being  duly  sworn,  say,  each  for 

himself  and  of  his  own  personal  knowledge,  that  we  are  acquainted  with  Frank 

Landry,  who  is  the  husband  of  the  claimant,  Theresa  Landry ;  that  we  and  each  of 

OS  has  been  personally  acquainted  with  him  for  four  years  last  past,  and  know  him 

to  be  entirely  helpless  and  wholly  unable  to  aid  or  assist  In  the  support  of  his  family, 

and  further  that  he  has  for  the  past  four  years  been  a  helpless  invalid,  and  in  our 

opinion  must  ever  remain  such. 

F.  W.  Vincent,  M.  D. 

T.  J.  LvOY,  Co.  Judge. 

J.  M.  PRUftlT,  M.  D. 

July  20. 1889,  upop  an  inspection  of  her  final  proof,  her  final  certifi- 
cate was  suspended,  and  you  directed  the  claimant  to  be  notified  that 
she  would  *'be  allowed  sixty  days  within  which  to  ftirnish  any  evidence 
she  may  have  to  offer,  to  show  that  although  married,  she  is  the  actual 
head  of  the  family." 

No  report  having  come  from  the  local  officers,  December  23, 1889,  you 
again  called  their  attention  to  the  matter,  and  requested  immediate 
action  thereon. 

March  19, 1890,  the  local  officers  reported  that,  though  the  claimant 
had  been  notified  of  the  requirement  of  your  office,  she  had  taken  no 


640  DECISIONS   BELATING  TO  THE   PUBLIC   LANDS. 

action  thereon,  and,  by  letter  of  April  15, 1890  yon  directed  that  she 
be  notified  that  her  entry  was  held  for  cancellation,  and  that  sixty 
days  would  be  allowed  her  in  which  to  appeal  from  your  said  action. 

I  do  not  find  from  the  record  that  she  was  ever  notified  of  this  last 
action  of  your  office,  but,  on  August  9,  1890,  she  appealed  from  your 
said  action,  holding  her  entry  for  cancellation,  and  with  her  appeal  filed 
her  own  affidavit  and  that  of  two  more  witnesses,  showing  the  helpless 
condition  of  her  husband  (unable  to  walk,  stand,  or  feed  himself),  and 
that  he  and  her  three  children  are  entirely  dependent  upon  her  for  sup- 
port, and  that  she  is,  and  ever  since  her  settlement  on  the  land  has 
been,  the  actual  head  of  the  family. 

She  excuses  herself  for  not  sooner  complying  with  your  directions  as 
to  further  proof,  by  showing  that  she  was  not  able,  at  an  earlier  date, 
to  procure  the  money  with  which  to  employ  an  attorney  to  attend  to 
the  matter. 

The  only  question  to  be  considered  is,  do  the  facts  above  sot  forth 
constitute  ber  the  head  of  a  family  as  contemplated  by  Section  2259  of 
the  Revised  Statutes? 

That  statute  provides  that, "  every  person  being  the  head  of  a  family, 
or  widow,  or  single  person  over  the  age  of  twenty-one  years,"  is  author- 
ized to  enter  one  hundred  and  sixty  acres  of  land,  etc 

it  is  evident  from  this,  that  the  statute  contemplates  that  persons 
other  than  the  husband  or  widow  may  be  the  head  of  a  family. 

This  Department,  in  many  decisions  too  numerous  to  need  citation, 
has  held  that,  where  the  husband  has  deserted  his  wife  and  left  his 
family  dependent  upon  her  support,  she  thereby  becomes  the  head  of 
the  family,  and  entitled  to  all  the  privileges,  in  respect  to  the  public 
lands,  that  pertain  to  a  single  person.  These  rulings  are  based  upon 
the  principle,  that  she,  through  no  fault  of  her  own,  has  been  deprived 
of  the  support  and  protection  of  her  husband  (the  common  law  head  of 
the  family),  and  thereby  the  duties  that  pertain  to  the  head  of  the  fam- 
ily of  necessity  devolve  upon  her. 

These  reasons  apply  with  equal  force  to  the  case  at  bar,  where  it  is 
shown  that,  through  no  fault  of  her  own,  nor  that  of  her  husband,  she 
has  been  compelled  to  care  for  and  support,  not  only  her  children,  but 
her  helpless  husband  as  well. 

In  some  aspects,  her  condition  is  worse  than  that  of  a  deserted  wife, 
for  the  latter  by  the  laws  of  nearly  all  the  States  may  free  herself  from 
the  bonds  of  matrimony,  and  become  entitled  to  all  the  privileges  of  a 
single  person  and  be  exempted  from  supporting  her  husband,  while  no 
such  relief  is  offered  to  her  who  finds  herself  deprived  of  a  husband's 
support  and  protection  through  his  helplessness  resultingfrom  sickness, 
thereby  increasing  her  burdens  and  taxing  her  energies  and  resources 
to  care  for  him  in  his  feeble  condition. 

One  definition  of  the  head  of  a  family,  given  by  Bouvier  is :  ^'  One 
who  provides  for  a  family .'^ 
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While  the  deoisions  of  the  courts  of  laat  resort  are  not  aniform  on 
what  constitutes  the  head  of  a  family,  I  think  the  prevailing  rule  is  in 
harmony  with  this  definition  of  Bouvier.  Under  this  rule,  the  head  of 
a  family  need  not  be  a  husband  or  father.  The  son  (unmarried)  who 
supports  his  brothers  and  sisters,  or  his  infirm  father  or  mother,  is  in 
contemplation  of  law  the  head  of  a  family*  The  criterion  is,  has  he  a 
family  dependent  upon  him  for  support. 

in  the  case  at  bar,  the  claimant  is  shown  to  come  clearly  within  the 
rule.  Her  husband  is  not  only  helpless,  but  his  malady  (rheumatism) 
is  shown  to  be  incurable,  which  unfits  him  for  life  for  the  performance 
of  the  duties  of  the  head  of  his  family.  His  wife,  in  the  exercise  of 
the  noblest  attributes  of  wife  and  mother,  has  taken  his  place  at  the 
head  of  the  household,  and  has  become  his  ministering  angel  in  afflic- 
tion. She  has  shown  compliance  with  the  law  as  to  residence  and  im* 
provements,  and  her  entry  will  be  passed  to  patent. 

The  decision  of  your  office  is  accordingly  reversed. 


ENTUY— LNSANB  PERSON— PBIORITT-BBLINQUISHMENT. 

Likens  v.  Uonnelly  bt  al. 

An  entry  made  by  a  peison  who  has  preyionsly  been  acljadged  insane  is  void  ah 

initio. 
On  presentation  of  a  relinqaishment  in  dne  form  the  looal  ofBoe  is  warranted  in  oan« 

celing  the  entry,  in  the  absenoe  of  Information  that  the  instrument  was  executed 

by  one  of  nnsonnd  mind. 
On  a  question  of  priority  as  between  a  relinquishment  and  an  application  to  oontest| 

the  judgment  of  the  register  at  the  time  will  not  be  set  aside  except  on  a  clear 

showing  that  it  was  wrong. 
A  relinquishment  is  not  in  aid  of  a  contest  unless  it  is  filed  as  the  result  of  the  suit. 

Acting  Secretary  Chandler  to  the  Oommissioner  of  tiie  General  Land  Office^ 

November  12, 189L 

1  have  considered  the  case  of  Oalvin  T.  Likens  v.  Edward  Oonnelly 
and  Bernard  Oonnelly  on  appeal  by  the  former  fh)m  your  decision  of 
June  26, 1890  dismissing  his  contest  against  the  homestead  entry  of 
Bernard  Oonnelly  for  the  N.  i,  NW.  J,  Sec.  8,  and  E.  j,  SW.  i.  Sec.  6, 
T.  37  N.,  B.  3  E.,  Seattle,  Washington,  land  district. 

On  March  14, 1884,  Bernard  Oonnelly  made  homestead  entry  for  this 
land,  and  on  March  19, 1888,  he  executed  a  relinquishment  therefor, 
and  on  the  23d  of  same  month  Edward  Oonnelly  made  the  necessary 
affidavits  and  application  to  make  homestead  entry  therefor,  and  mailed 
the  same  at  Whatcom,  W.  T.,  together  with  the  relinquishment  to  the 
laud  office  at  Seattle. 

On  the  27th  of  same  month,  one  Newlin,  attorney  for  Likens,  handed 
to  the  register  an  affidavit  of  contest  by  Likens  against  the  entry  of 
Bernard.    Nothing  was  done  with  this  paper  on  that  day. 
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On  the  28th  of  aame  month,  the  clerk  in  the  offloe,  on  opening  the 
mail  found  the  relinqnishment  and  application  to  enter,  and  was  placin^^ 
the  homestead  entry  of  Edward  Oonnelly  on  record,  when  his  attention 
was  called  by  the  register  to  the  contest  affidavit  of  Likens.  TherenpoD, 
it  appearing  that  the  homestead  application  had  laid  in  the  office  several 
days  in  the  unopened  mail,  it  was  decided  to  complete  the  record  of  it, 
and  to  reject  the  contest  affidavit.  The  application  was  noted  as  ^^  rec'd 
by  mail  March  26,  '88  from  C.  Donovan,  Whatcom,  W.  T., "  and  the  con- 
test affidavit  was  indorsed,  *'  presented  March  27, 1888,  and  refused  be- 
cause the  entry  therein  described  has  been  relinquished  and  homestead 
entry  made  for  said  land.    John  Y.  Ostrander,  Register.'' 

From  this  action,  Likens  appealed.  The  affidavit  of  contest  is  lost, 
but  it  is  conceded  that  it  alleged  bad  faith  in  Bernard  Connelly  in  mak- 
ing the  entry;  that  he  was  an  idiot  incapable  of  making  entry,  and  had 
wholly  failed  to  comply  with  the  homestead  law. 

Accompanying  the  appeal.  Likens  transmitted  certain  affidavits  which 
are  not  before  me,  but  it  is  conceded  that  they  set  forth  that  Edward 
Connelly  was  the  father  of  Bernard ;  that  he  had  been  instrumental  in 
having  the  entry  made,  and  had  also  procured  the  relinquishment; 
that  he  knew  the  infirmity  of  his  son ;  that  the  relinquishment  was  void, 
by  reason  of  the  entry  man's  insanity,  and  that  Edward  Connelly's  entry 
was  therefore  fraudulent  and  invalid. 

Your  office,  on  July  31, 1888,  ordered  a  hearing  upon  the  matter,  and 
directed  a  full  investigation  and  especially  as  to  the  mental  condition 
of  Bernard  Connelly.  This  hearing  was  held,  and  the  local  officers 
found  that  Likens  should  have  been  allowed  to  contest  the  entry  of 
Bernard,  and  that  the  entry  of  Edward  Oonnelly  should  be  canceled,  and 
they  so  recommended.  Thereupon,  he  appealed  to  your  office,  and  on 
June  26,  1890,  you  reversed  said  action,  dismissed  the  contest  and  al- 
lowed the  entry  to  remain  intact,  from  which  action  Likens  appealed  to 
the  Department.  The  testimony  shows  that  Bernard  Connelly  was  fee- 
ble minded  and  growing  worse  as  he  grew  to  manhood.  He  was,  in 
1882,  by  the  probate  court  of  Pierce  county,  Washington  Territory, 
upon  proceedings  duly  held,  adjudged  insane,  and  committed  to  the  in- 
sane asylum  at  Steilacoom  to  be  kept  until  discharged  by  law.  It  does 
not  appear  that  any  guardian  was  appointed  for  his  person  or  estate. 
He  was  then  a  minor,  and  his  father  as  his  natural  guardian  acted  as 
his  "  next  friend. " 

In  March,  1882,  Bernard  was  allowed  to  go  home,  the  entry  showing 

that  he  was  *' discharged  improved."  The  superintendent  of  the 
asylum  says  he  was  *'  congenitally  defective;"  that  "  he  would  properly 
be  classed  as  an  imbecile."  The  testimony  shows  clearly  that  he  never 
had  mental  capacity  to  make  an  entry,  or  to  comply  in  any  way  with 
the  laws  relating  to  homesteads.  He  wasnever  restored,  in  law  or  in  fact, 
and  was  returned  to  the  asylum  and  remained  until  1887  when  he  was 
permitted  to  go  home  with  his  father.    He  has  since  died.    His  entry 
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made  after  he  had  been  adjadged  insaDe,  was  absolutely  void  ab  initio. 
Bee  Dexter  v.  Hall  (15  Wall.,  9). 

Goansel  insist  that  the  relinquishment  was  void.  It  is  sufficient  to 
Bay  it  was  in  due  form  and  without  iuformation  aliunde  the  officers 
were  warranted  in  placing  it  on  record  and  canceling  the  entry.  The 
entry  being  void  oA  initio  will  not  be  re-instated  simply  that  it  may  be 
again  stricken  from  the  record,  as  courts  are  not  presumed  to  do  vain 
or  idle  things.  The  land  was  open  to  entry  as  soon  as  the  cancellation 
was  made. 

As  to  the  question  of  priority  between  the  affidavit  of  contest  of 
Likens  and  the  application  of  Edward  Oonneily,  the  testimony  is  con* 
flicting. 

It  appears  by  the  testimony  of  Mr.  Gregory,  clerk  in  the  land  office, 
that  in  the  spring  of  1888,  the  work  of  the  office  was  very  heavy  $knd 
large  mails  coming  in  were  laid  aside  from  day  to  day  to  be  ^*  worked" 
as  the  force  could  do  the  work  of  the  office,  and  this  ^^  bunched  "  mail 
was  piled  together  so  that  what  came  one  day  could  not  be  told  from 
that  received  on  any  other  day.  They  had  a  rule  that  the  mails  in  the 
office  in  the  morning  when  they  opened  the  office  should  have  preced- 
ence of  the  business  presented  at  the  counter  during  the  day.  On  the 
28th  of  March  while  he  was  putting  the  homestead  entry  of  Edward 
Connelly  on  record,  the  register  called  his  attention  to  the  affidavit  of 
contest  which  had  been  handed  him  on  the  previous  day,  and  asked 
bis  best  recollection  as  to  the  receipt  of  the  homestead  application. 
He  says : 

I  told  him  that  it  might  have  come  into  the  office  ae  far  haok  as  the  96th.  It  might 
have  been  the  25,  26,  27  or  28tli,  and  after  talking  the  matter  oyer  we  determined  to 
note  the  receipt  of  the  homestead  application  as  of  the  26th.  .  •  •  Mr.  Ostrander 
then  rejected  the  contest  affidavit. 

He  further  says  that  by  due  course  of  mail,  it  would  have  arrived  on 
the  26th,  if  mailed  at  Whatcom  on  the  23d.  If  it  arrived  by  Sunday's 
mail  (the  25th)  it  would  come  into  the  office  Monday  morning— did  not 
get  mails  on  Sunday.  Gregory  says  on  the  morning  of  the  28th,  he 
opened  a  large  amount  of  ^^bunche4l"  mail,  sorting  it  and  placing 
homestead  applications  in  one  pile,  pre-emptions  in  another,  and  mis- 
cellaneous business  in  a  third,  the  envelopes  being  thrown  in  a  waste 
basket. 

After  opening  the  mail,  he  began  putting  on  record  the  homesteads 
and  was  at  work  on  this  Oonnelly  entry,  as  stated,  the  envelopes  being 
thrown  in  a  common  pile.  They  could  not  tell  about  the  mailing  of  the 
application,  but  it  was  dated  on  the  23d  of  March.  This  is  substantially 
all  the  evidence  we  have  as  to  the  time  when  the  application  to  enter, 
and  the  relinquishment  were  placed  in  the  office.  There  is  some  testi- 
mony about  the  arrival  of  the  mails,  but  it  is  conflicting  and  does  not 
prove  anything  definite  or  certain. 
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Taking  the  evidence  as  we  have  it,  on  the  qaestion  of  priority,  I  am 
not  prepared  to  say  that  the  relinquishment  and  application  were  not 
in  the  office  awaiting  action  at  the  time  the  contest  affidavit  was  pre- 
sented. This  was  the  judgment  of  the  register  at  the  time,  and  this 
governed  his  action,  which  will  not  oe  set  aside  without  a  clear  show- 
ing that  it  was  wrong.  This  has  not  been  made.  Counsel  for  Likens 
do  not  claim  that  the  contest  induced  the  relinquishment,  but,  on  the 
contrary,  they  assert  that  Edward  Connelly  induced  or  commanded  his 
idiot  son  to  make  a  homestead  entry  upon  the  land  to  hold  the  same  until 
he  should  be  in  position  to  make  entry  for  it  himself.  That  he  had  an 
adjoining  pre-emption  and  wanted  this  land  held  until  he  could  make 
final  proof  on  that  and  then  homestead  this  tract  in  controversy.  They 
denounce  this  as  a  '^  rank  fraud."  The  claim  that  the  father  used  the 
son  as  a  mere  tool  to  keep  persons  from  settling  on  the  land,  and  that 
when  he  got  ready  to  make  the  homestead  entry  he  induced  him  to  re- 
linquish, defeats  the  claim  of  preference  right  of  Likens,  on  the  ground 
that  it  induced  the  relinquishment  as  it  admits  that  the  contest  bad 
nothing  to  do  with  it. 

There  is  no  evidence  that  Connelly  had  any  intimation  of  the  con- 
test. Likens  is  a  land  attorney  who  came  there,  saw  the  land,  went 
away,  prepared  the  affidavait  of  contest  and  had  it  presented  at  the 
office  at  Seattle.  There  is  nothing  tending  to  show  that  he  intimated 
to  any  one  his  intention,  and  as  appears  by  the  testimony,  the  applica- 
tion of  Connelly  and  the  relinquishment  of  his  son  were  then,  if  not  in 
the  office,  in  the  mail  on  their  way  to  it. 

In  Webb  v.  Loughrey  (9  L.  D.,  440)  the  question  of  preference  right 
acquired  by  contest  was  quite  fully  discussed,  and  it  was  said: 

Fiom  a  review  of  these  deoisioas  it  appears  .  •  .  that  when  a  reliuqaishment 
is  filed  pending  contest  the  preference  right  of  the  contestant  will  depend  on  his 
ability  to  sustain  the  charge  as  laid  by  him ;  that  such  relinquishment  is  presumed 
to  be  the  result  of  the  contest,  but  that  such  presumption  may  be  rebutted. 

In  the  case  at  bar,  the  presumption  is  clearly  rebutted.  The  prepon- 
derance  of  the  evidence  shows  that  the  relinquishment  was  made  at 
the  instance  of  the  father  on  the  19th  of  March.  That  application  to 
enter  was  made  on  the  23d,  and  mailed  from  Whatcom  to  Seattle,  and 
that  by  due  course  of  mail,  it  reached  there  and  should  have  been  acted 
upon  before  the  affidavit  of  contest  was  presented. 

Much  has  been  said  by  counsel  about  the  want  of  notice  to  Bernard 
Connelly,  but  counsel  for  Likens  deem  it  unimportant,  and  they  say  his 
entry  was  absolutely  void.  The  entry  having  been  void  from  the  be- 
ginning and  having  been  canceled,  the  record  was  cleared  of  it.  Ber- 
nard had  no  interest  in  the  case. 

Taking  the  whole  case  I  do  not  find  that  you  erred  in  disallowing  the 
contest  and  allowing  Edward  Connelly's  entry  to  remain  intact.  Your 
decision  is  therefore  affirmed. 
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ACT  OF  JUXB  15,  1880-CONPIBMATION  OF  EWTRY. 

Mather  v.  Bbown  bt  al.  (on  Beyibw). 

The  right  of  purchase  noder  seotion  %  act  of  Jane  15,  1880,  can  not  be  exercised  by 

one  who  has  sold  the  land  embraced  within  his  orig^inal  entry. 
The  payment  or  tender  of  the  purchase  money  is  an  essential  part  of  the  transaction 

in  cash  entries  of  public  lauds. 
A  cash  entry  under  the  act  of  June  15,  1880,  is  not  susceptible  of  confirmation  nnder 

seotion  7,  act  of  March  3,  1891,  where  the  land  is  transferred  prior  to  final 

entry. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  OffloCj 

November  12, 1891. 

I  have  considered  the  motion  for  review  of  the  decision  of  the  De- 
partment in  the  case  of  D.  C.  Mather  v,  Mary  Brown  (12  L.  D.,  H93) 
filed  by  B.  O.  Kiudig,  transferee,  alleging  error  (1)  In  holding  that 
^^the  land  was  alienated  prior  to  proof  nuder  act  of  June  15,  1880,  by 
Brown,  and  (2)  In  not  confirmiog  Mary  Brown's  entry  of  the  NVV.  J  of 
Sec.  15,  T.  1,  E.  31,  Oberlin,  Kansas,  UTider  section  7,  act  of  March  3, 
1891  (26  Stat.,  1095). 

The  record  shows  that  said  Brown  made  homestead  entry  of  said  tract 
in  October  28,  1879,  and  on  April  17, 1880,  she  made  application  to  pur- 
chase the  land  under  the  provision  of  section  2  of  the  act  of  June  15, 
1880  (21  Stat.,  237),  which  was  rejected  by  the  local  officers,  because  the 
party  presenting  said  application,  namely,  B.  O.  Eindig,  stated  that 
the  eutryman  had  conveyed  said  land  to  him  by  deed  which  was  of  rec- 
ord ;  that  on  May  18,  1886,  a  special  agent  of  your  office  filed  a  state- 
ment that  the  records  of  Rawlins  county,  Kansas,  showed  that  said 
Brown  had  conveyed  said  laud  by  warranty  deed  to  one  Keys  et  aZ.,  on 
January  7, 1885 ;  that  on  May  1,  1886,  said  Mather  filed  his  affidavit  of 
contest  against  said  entry  alleging  abandonment,  upon  wliicji  the  local 
office  ordered  a  hearing,  and  upon  the  evidence  submitted,  recommended 
the  cancellation  of  said  entry,  from  which  action  no  appeal  was  filed ; 
that  on  April  28,  1888,  your  office  reversed  the  action  of  the  local  office, 
dismissed  said  contest  for  the  reason  that  no  hearing  should  have  been 
ordered  while  said  appeal  was  pending,  and  directed  that  the  claimant 
be  notified  that  she  would  be  allowed  to  purchase  said  land  under  the 
provisions  of  said  act  of  June  15, 1880,  which  was  accordingly  done  on 
August  9,  and  cash  certificate  issued  same  year;  that  on  appeal,  the 
Department  reversed  the  decision  of  your  office  on  the  ground  that  the 
right  of  purchase  under  said  section  could  not  be  exercised  by  an  entry- 
man  who  has  sold  the  land  embraced  within  the  original  entry.  It  is 
insisted  by  the  transferee  that  said  Brown  made  final  proof  under  said 
act  of  1880  before  said  transfer  before  a  notary  public,  and  had  done  all 
that  the  law  required.  But  this  assertion  is  not  sustained  by  the  rec- 
ord, for  it  is  not  pretended  that  the  purchase  money  for  the  land  was 
2565— VOL  13 35 
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either  paid  or  tendered  by  the  entry  man  prior  to  said  transfer,  and  the 
application  of  entryman  to  purchase  was  presented  by  the  transferee. 
Kiiidig,  who  swears  in  his  affidavit  attached  to  said  motion  that  he  pur- 
chased said  land  on  January  20, 1885,  and,  at  that  time,  he  had  the  final 
proof  papers  of  said  Brown  made  on  January  7,  1885,  before  I.  N. 
George,  a  notary  public,  which  he  presented  to  the  register  of  said  office, 
and  was  told  by  him  '^  The  proof  was  all  right,  and  upon  the  payment 
of  1 186  the  final  receipt  would  be  issued." 

The  payment  or  tender  of  the  purchase  money  is  an  essential  part 
of  the  transaction  in  cash  entries  of  the  public  lands.  The  rejection  of 
said  proof  by  the  receiver  was,  therefore,  correct,  and  there  was  ao 
error  in  the  ruling  of  the  Department  that  the  right  of  purchase  under 
said  act  cannot  be  exercised  by  one  who  has  sold  the  land  embraced  in 
bis  original  entry.  Nor  can  the  entry  be  held  to  be  confirmed  under 
said  act  of  March  3,  1891,  for  the  reason  that  the  transfer  was  prior  to 
final  entry,  and  the  contest  of  Mather  was  pending  at  the  date  of  said 
act  (12  L.  D.,  450-522);  Goon  v.  Simmons  (12  L.  D.,  459). 

The  motion  must  be,  and  it  is  hereby  denied. 


PBACTICE-NOTICE  OF  CONTEST. 

FABBIEB  V.  Falk. 

Service  of  notice  in  contest  proceediogfl  cannot  be  legally  made  by  registered  letter, 
and  notice  thus  served  confers  no  Jurisdiction  upon  the  local  offlc«). 

Fir9t  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  13, 1891. 

On  September  15, 1888,  Charles  M.  Falk  made  timber-culture  entry 
No.  13,167  for  the  W.  i  of  the  SE.  i  and  the  E.  i  of  the  S  W.  i  of  Sec. 
10,  T.  12  8.,  R.  3i>  W.,  Wa  Keeuey,  Kansas. 

On  September  16, 1889,  Francis  M.  Farrier  Died  his  affidavit  of  con- 
test again  st  the  entry,  charging  failure  to  break  or  cultivate  the  land 
^'during  the  year  last  past,  and  said  failure  still  exists  and  said  land  is 
badly  grown  to  weeds." 

On  the  same  day,  notice  was  duly  issued  fixing  November  15, 1889, 
as  the  day  of  hearing  before  the  register  and  receiver.  Upon  that  day 
contestant  appeared  and  submitted  evidence,  claimant  making  default, 
and  the  register  and  receiver  recommended  the  entry  for  cancellation. 

Oil  December  2,  thereafter,  claimant  filed  his  motion  to  dismiss  the 
contest  and  set  aside  the  judgment  of  forfeiture  (not  a  motion  for  a 
rehearing,  as  you  have  it),  upon  the  ground  that  he  had  never  been 
served  with  notice  of  the  contest.  This  motion  was  overruled,  and 
claimant  appealed. 

On  March  1, 1890,  you  affirmed  the  action  of  the  register  and  receiver, 
and  claimant  again  appeals. 
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He  has  conteDded  from  the  first  that  he  was  not  legally  served  with 
notice,  aod  that  is  the  sole  question  to  be  determiDed  and  the  only 
point  raised  by  this  appeal. 

The  evidence  of  service  consists  of  contestant's  affidavit,  sworn  to  on 
the  retnrn  day,  stating  that  he  served  the  notiee  of  contest  by  ^<  mail- 
ing to  the  last  known  post-office  address  of  contestee,  Oharles  M.  Falk, 

by  registered  letter a  trne  copy  of  said  notice 

thirty  days  prior  to  the  day  set  for  hearing."  Olaimant  does  not  deny 
receiving  the  letter  containing  the  notice,  and  the  retnrn  registry  receipt 
bears  his  signature,  which  shows  the  letter  was  received  in  Essex, 
Iowa — claimant's  post-office  address  fifty-three  days  before  the  hearing. 

This  was  the  only  service.  Oontestant  insists  it  was  a  sufficient  com- 
pliance with  law,  and  claimant  contends  that  he  was  not  legally  served 
and  was  therefore  not  in  defanlt  in  failing  to  appear  on  the  day  of 
hearing. 

It  appears  that  notice  was  published  for  thirty  days  before  the  re- 
turn day,  but  no  affidavit  was  filed  as  a  basis  therefor,  as  required  by 
Bule*  11  of  Practice,  nor  does  it  appear  that  contestant  tiled  any  proof 
of  publication  on  the  day  of  trial,  or  in  any  manner  relied  on  that 
service,  but,  on  the  contrary,  depended  alone  upon  the  service  of  the 
notice  in  the  registered  letter,  and  the  proof  thereof,  as  shown  by  the 
registry  receipt. 

The  liules  of  Practice  have,  in  efi'ect,  the  force  of  a  statute.  In  all 
cases  of  contest,  it  is  not  enough  that  the  entryman  has  knowledge 
that  a  contest  has  been  filed.  The  Bules  of  Practice  prescribe  the 
manner  in  which  that  knowledge  must  reach  the  entryman. 

Personal  service  of  this  notice 

shall  be  made  Id  all  caaes  when  possible,  if  the  party  to  be  served  is  a  resident  in  the 
State  or  Territory  in  which  the  land  is  situated,  and  shall  consist  in  the  delivery  of  a 
eopy  of  the  notice  to  each  person  to  be  served.    (Bole  9.) 

In  the  case  at  bar,  the  entryman  was  not  served  by  publication. 
The  only  other  service  recognized  is  personal  service,  and  proof  there- 
of by  Rule  15 

shall  be  the  written  acknowledgment  of  the  person  served,  or  the  affidavit  of  the 
person  who  served  the  notice  attached  thereto,  statingr  time,  place,  and  manner  of 
service. 

*^  There  is  no  provision  for  service  by  registered  letter."  Driscoll  v. 
Johnson,  11  L.  D.,  604. 

It  follows,  therefore,  that  although  the  entryman  may  have  received 
notice  of  the  contest  sent  in  a  registered  letter,  yet  the  law  making  no 
provision  for  such  service,  he  was  not  bound  to  take  notice  thereof,  aiul, 
failing  to  do  so,  he  was  not  iu  default. 

It  follows  that  the  local  officers  had  no  jurisdiction  of  the  person  of 
the  defendant,  and  that  the  entry  was  wrongfully  held  for  cancellation. 

For  the  reasons  above  given,  the  decision  appealed  from  must  be, 
and  it  is  hereby,  reversed,  and  the  case  remanded  for  proceedings  de 
novo  upon  Farrier's  affidavit  of  contest. 
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HOMESTEAD  ENTBT*MABB£BD  WOMAX— BBUNQUISHMENT. 

Hanson  v.  Eabl. 

A  single  woman  who  makes  a  bonMstead  entry  and  then  marries  loses  no  rights  ander 
the  homestead  law  by  her  marriage ;  and  in  the  subsequent  relinqaishment  of 
such  entry  the  husband  is  not  required  to  join. 

Acting.  Secretary  Chandler  to  the  Oommissionerofthe  General  Land  Office^ 

November  13, 1891. 

It  appears  from  the  record  in  this  case,  that  on  June  24, 1882,  John 
Earl  filed  pre-emption  declaratory  statement  on  N W  J,  Sec.  5,  T.  107, 
E.  5^  VV.,  at  Mitchell,  Dakota,  aliegiug  settlement  May  23, 1882.  That 
one  Carrie  E.  Walker  made  homestead  entry  of  this  tract,  May  7, 1884, 
at  the  time  being  a  protestant  against  the  final  proof  of  defendant, 
which  he  submitted  June  2, 1884,  and  that  prior  to  a  hearing  on  said 
protest  she  married  the  defendant  who  then  withdrew  his  final  proof, 
and  that  on  June  30, 1886,  the  homestead  entry  of  Oarrie  E.  Earl,  nee 
Walker,  was  canceled  upon  her  relinquishment. 

On  May  3, 1887,  the  defendant  gave  notice  of  his  intention  to  make 
final  proof  on  his  pre-emption  filing,  on  June  14 1887,  when  he  appeared 
with  his  witnesses  and  submitted  final  proof.  Hans  J.  Hanson  also 
appeared  and  filed  protest  affidavit  against  the  allowance  of  said  proof, 
alleging  homestead  entry,  July  1, 1886.  The  defendant  also  charged 
that  his  wife's  relinquishment  was  not  free  and  voluntary,  but  induced 
by  fraud  and  duress  by  others,  but  failed  to  establish  said  charge  by 
evidence. 

Upon  a  hearing,  the  local  officers  decided  in  favor  of  plaintiff,  which 
decision  was  concurred  in  by  your  office,  and  on  appeal  was  affirmed 
by  this  Department.  A  motion  for  review  is  now  made  by  defendant. 
The  assignment  of  errors  contains  seven  specifications,  all  substan- 
tially embraced  in  the  first,  which  is  as  follows : 

The  Hon.  Secretary  erred  in  holding  that  the  decisioii  of  the  Hon.  Commissioner 
in  said  case,  dated  Jaly  5,  1889,  properly  stated  the  faots  and  the  law,  applicahle 
thereto,  while  the  evidence  in  said  case  shows  that  defendant  and  his  wife,  Carrie 
£.  Earl,  nee  Walker,  were  residing  on  said  land  as  husband  and  wife,  as  their 
homestead,  when  this  defendant's  wife,  Carrie  £.  Earl,  relinquished  or  pretended  to 
relinquish  her  homestead  entry,  No.  26,726  covering  said  tract,  without  this  defend- 
ant's signing  and  concurring  in  the  execution  of  such  relinquishment,  while  the  in- 
structions of  the  Department  require  that  a  relinquishment  be  signcc)  and  executed 
agreeably  to  the  requirements  of  the  law  concerning  transfers  of  real  estate  of  the 
state  or  territory  where  the  land  to  be  relinquished  lies. 

A  relinqnishment  of  a  homestead  entry  is  authorized  by  the  first 
section  of  the  act  of  May  14,  1880  (21  Stat,  140),  which  provides — 

That  when  a  pre-emption,  homestead,  or  timber  culture  claimant  shall  file  a  writ- 
ten relinquishment  of  his  claim  in  the  local  land  office,  the  laud  covered  by  such 
claiui  Rhall  be  held  as  open  to  settlement  and  entry  without  further  action  on  the 
part  of  the  Commissioner  of  the  General  Laud  Office. 
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The  defendant's  wife,  at  and  before  the  date  of  her  marriage^  was  <^  a 
homestead  clairaanf  within  the  purview  of  this  statute,  and  as  such 
she  then  had  the  right  to  ^<  file  a  written  relinquishment  of  her  claim." 
She  did  not  forfeit  this  right  by  her  marriage.  The  common  law  disa- 
bilities arising  from  the  coverture  of  married  women  have  no  application 
to  such  an  entry  or  to  its  relinquishment,  neither  have  the  laws  of  the 
Territory  of  Dakota  relating  to  the  transfers  of  real  estate.  Tbe  sixth 
section  of  the  enabling  act  of  March  2, 1861  (12  Stat.,  239),  providing  a 
temporary  government  for  that  Territory,  enacts  that  "No law  shall  be 
passed  interfering  with  the  primary  disposal  of  the  soil."  The  ques- 
tion of  the  validity  of  the  said  relinquishment  must  be  determined  by 
the  said  act  of  Congress  as  it  has  been  coDStrned. 

In  the  case  of  Maria  Good  (5  L.  D.,  196),  it  was  held  by  this  Department 
that  ^^  The  fact  of  the  murriage  of  the  claimant  in  this  case,  after  she 
made  her  entry,  cannot  of  itself  work  a  forfeiture  of  any  right  which 
she  may  have  acquired  by  virtue  of  said  entry."  See  also  the  cases  of 
Eda  M.  Garnochan,  (1  L.  !>.,  38) ;  Herman  L.  Phelps,  (Ibid,  84) ;  Alice 
M.  Gardner,  (7  L.  D.,  470). 

The  only  requirement  of  the  law  is  that  the  relinquishment  shall  be 
"  written  "  and  filed  "  in  the  local  land  office,"  whereupon,  by  the  man- 
datory provision  of  said  first  section,  "  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  entry  without  further  action." 
It  was  not  necessary  for  the  defendant  to  join  with  his  wife  in  the  signing 
and  execution  of  said  relinquishment  in  order  to  constitute  it  a  valid 
instrument,  and  it  was  properly  received  and  filed  at  the  local  office. 
Rebecca  J.  Delong  (7  G.  L.  O.,  38).  The  allegation  that  on  June  30, 
1886,  the  instructions  of  this  Department  required  relinquishments 
to  be  signed  and  exeiuited  agreeably  to  the  requirements  of  the 
local  law  governing  the  transfers  of  real  estate  is  incorrect.  Such 
instructions  were  contained  in  the  circular  issued  by  the  Commissioner 
May  25,  1880  (7  G.  L.  O.,  52)  and  in  circular  of  the  General  Land 
Office  issued  October  1,  1880  (p.  16),  but  they  were  omitted  from  the 
circular  issued  March  1,  1884  (pp.  7, 17)  and  have  not  since  been  in 
force.  Joseph  Hurd  (2  L.  D.,  316) ;  Mitchell  v.  Robinson  (3  L.  D.,  546). 
Furthermore,  it  has  been  held  by  this  Department  that  **  No  rule  for- 
mulated for  the  administration  of  tiie  law  will  be  permitted  in  its  oper- 
ation to  defeat  a  statutory  right."  Hoyt  v.  Sullivan  (2  L.  D.,  283.)  It 
may  be  a  hardship  for  the  defendant  to  lose  his  improvements  upon 
this  laud,  but  he  took  the  rink  of  such  loss  when  he  married  his  wife, 
and  the  law  can  not  prevent  itb  Dodge  v.  Lohues  (11 L.  D.^  352).  The 
motion  is  denied* 
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APPLICATION  FOR  THE  RETURN  OF  SCRIP-PRTVATB  CASH  BNTBT. 

GRieaS  AND  MCOOBMACK. 

An  applioation  for  permission  to  surrender  a  patent  issaed  on  a  0orip  looation,  and 
for  the  return  of  the  scripy  with  the  right  to  pay  cash  for  the  land,  on  the  ground 
that  the  acreage  called  for  by  said  scrip,  and  as  shown  by  the  public  survey,  is 
not  actually  found  in  place,  must  be  denied,  as  the  land  in  question  was  never 
subject  to  private  cash  entry,  and  for  the  further  reason  that  the  act  of  March  2, 
18^,  precludes  the  allowance  of  sach  relief. 

The  government  is  not  Justified  in  accepting  a  reconveyance  of  the  title  and  return- 
ing the  scrip,  in  the  absence  of  a  satisfactory  showing  that  the  land  is  in  the  same 
condition  with  respect  to  its  value  as  when  purchased. 

AoHng  Secretary   Chandler  to  the   Commissioner  of  the  General  Land 

Office^  November  14,  1891. 

I  have  considered  the  petition  filed  by  Alexander  Griggs  and  Michael 
L.  McGormack,  asking  a  reconsideration  of  departmental  decision  of 
August  15,  1888,  rejecting  their  application  to  be  permitted  to  sur- 
render the  patent  issued  to  them  for  the  SE.  i  of  the  SW.  ^  and  lots  4, 
5  and  6  of  Sec.  25,  T.  155,  N.,  R.  51  W.,  Grand  Porks,  Dakota  land  dis- 
trict, located  with  Bed  Lake  and  Pembina  half  breed  scrip,  No.  246,  to 
have  said  scrip  returned  to  tbem  and  to  be  allowed  to  pay  cash  for  the 
land  actually  in  their  possession. 

On  February  16,  1874,  said  scrip  was  located  upon  the  land  above 
described  as  containing  152.35  acres,  and  on  April  10, 1875,  patent  was 
issued  therefor  in  the  name  of  Augustine  St.  Germain  to  whom  said 
scrip  was  issued.  In  June  1883,  Griggs  and  McOormack  alleging  that 
they  had  become  the  owners  of  said  land  in  1875,  and  that  upon  a  sur- 
vey made  they  could  find  but  sixty  acres  instead  of  one  hundred  and 
fifty-two  and  that  there  was  an  error  in  the  original  survey  asked  that 
they  be  allowed  to  reconvey  said  land  to  the  United  States  and  to  pay 
the  regular  price  in  cash  for  the  actual  number  of  acres  in  said  tracts 
and  that  the  scrip  be  surrendered  to  them.  Your  office  refused  to  grant 
their  petition  and  on  appeal  to  this  Department  it  was  said  ia  the  de- 
cision rendered  July  2,  1884 :     (46  L.  and  B.,  99). 

Their  claim  that  the  government  has  been  paid  for  more  land  than  it  sold  and  that 
by  force  of  cironmstanceti  they  are  the  sufferers,  appears  to  be  true,  and  in  my  view 
they  have  au  equitable  right  to  relief,  if  all  the  facts  which  they  set  up  are  sustaiued 
by  evidence  and  if  tho  Land  Department  cau  give  it. 

But  they  have  not  filed  a  copy  of  their  deed  from  St.  Germain  oi  an  abstract  of 
title,  nor  have  they  stated  that  they  have  not  or  can  not  obtain  and  redeliver  the 
patent  to  the  United  States  or  that  the  grantor  will  not  give  them  relief.  The  facts 
referred  to  being  verified  if  they  can  re-deliver  the  patent,  I  think  that  a  new  patent 
may  issue  for  the  correct  amount  of  land  for  which  they  may  pay  cash  and  thereupon 
the  scrip  which  has  not  been  satisfied  may  be  delivered  to  them.  If  they  can  not  re- 
deliver the  patent  I  think  your  office  may  properly  prepare  a  bill  for  Congress  author- 
izing them  to  deed  the  land  to  the  United  States  and  otherwise  adjust  their  interest 
in  an  equitable  manner. 
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Id  February  1885,  these  parties  filed  satisfactory  proof  of  their 
ownership  of  the  land  and  stated  that  they  cquld  not  obtain  relief  from 
their  grantors.  Yoar  office  holding  that  the  decision  of  Secretary  Tel- 
ler left  for  determination  the  question  whether  there  was  authority  to 
grant  the  relief  asked,  decided  that  the  land  having  been  disposed  of 
according  to  law  and  patent  having  issued  for  the  quantity  shown  by 
the  survey  to  be  contained  in  said  lots,  there  was  no  authority  to  take 
back  the  patent  and  dispose  of  the  land  anew;  and  further  that  in  any 
event  there  was  no  authority  of  law  to  allow  an  entry  of  the  land  for 
cash  without  a  previous  proclamation  and  offering  at  public  sale.  Upon 
appeal  to  this  Department  it  was  held  that  it  had  not  been  shown  that 
the  land  located  with  the  scrip  was  not  in  place  at  the  time  of  the  loca 
tion,  or  to  show  that  the  first  survey  was  not  a  correct  one  when  made, 
and  it  was  said  in  the  decision — 

The  origiDal  sarrey  wiU  be  accepted  as  correctly  showing  the  true  area  of  the  laud 
in  the  absence  of  proof  showin$|r  that,  at  the  time  of  the  location^  the  land  taken  in 
satisfaction  of  the  scrip  \ras  not,  as  a  fact,  in  place  and  of  the  area  designated  on  the 
plats  of  the  snrvey  in  the  local  office. 

and  the  decision  of  your  office  denying  the  application  was  affirmed. 

The  applicants  have  now  filed  the  affidavits  of  three  different  par- 
ties who  claim  to  have  been  well  acquainted  with  the  channel  and  banks 
of  the  Eed  Eiver  of  the  North  during  the  period  from  1872  to  1880,  two 
of  them  having  been  steamboat  pilots  and  the  third  having  lived  in  the 
neighborhood  of  this  laud.  They  say  positively  thai  said  river  did  net, 
during  that  period  change  its  banks,  where  it  forms  the  eastern  boun- 
dary of  the  township  in  which  this  land  is  situated,  and  speak  particn* 
larly  as  to  this  section  25,  either  by  the  wearing  or  washing  away  of  its 
banks  by  "  cut  off  "  or  otherwise,  and  that  by  reason  of  the  character 
of  the  soil  the  banks  of  said  river  are  not  given  to  washina:  and  chang- 
ing.   The  witness  who  had  lived  in  the  neighborhood  since  1872  added : 

That  the  line  of  said  river  along  the  said  eastern  boundary  of  said  section  is  now 
the  same  that  it  was  at  tbe  time  of  his  first  acqaaintaiice  with  said  river  and  the 
land  now  in  place  is  the  same  as  it  was  at  the  time  of  his  first  acquaintance  with 
said  land  along  said  eastern  bonndary  of  said  section  25,  Tp.  155,  R.  51. 

It  is  now  asked  that  their  application  be  again  considered.  Whether 
this  showing  is  sufficiont  to  justify  the  conclusion  that  the  quantity  of 
land  paid  for  by  these  parties  was  not  in  existence  at  the  date  of  their 
purchase  it  is  not,  in  ray  view  of  the  case,  necessary  now  to  decide.  I 
know  of  no  authority  for  granting  the  relief  asked  for,  that  is,  the  re- 
turn of  the  scrip  and  the  acceptance  of  payment  for  tbe  exact  number 
of  acres  of  land  in  c<a8h.  This  land  was  never  offered  at  public  sale  and 
therefore  was  never  subject  to  private  cash  entry.  Since  the  passage 
of  the  act  of  March  2,  1889  (25  Stat.,  854),  no  land  outside  the  State 
of  Missouri  may  be  disposed  of  by  way  of  private  cash  entry.  This 
precludes  the  allowance  of  the  relief  asked  for. 
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It  may  be  ooDtended  then  that  the  government  onght  to  accept  a  re- 
conveyance of  the  title  to  thiflland  and  deliver  up  the  scrip  received  in 
payment  therefor.  This  woald  not  be  jastified  or  done  in  the  absence 
of  a  satisfactory  showing  that  the  land  is  in  the  same  condition  as 
when  purchased.  It  is  well  know  that  the  land  in  the  vicinity  of  tho^e 
tracts  is  rendered  valaable  chiefly  because  of  the  timber  growing 
thereon.  If  these  parties  have  by  stripping  the  land  of  its  chief  value 
put  it  beyond  their  power  to  offer  a  reoonveyance  of  the  thing  pur- 
chased in  the  same*  condition  they  received  it,  they  can  not  have  the 
relief  sought  for.  Upon  the  facts  presented  the  petition  must  be  de- 
nied. 


FEBfAL  PROOF— DErBCTTVE  PUBLICATION-OFFICER. 

EoBEBT  Hay. 

Where  the  publication  of  notice  is  made,  and  the  final  proof  submitted  oatside  of  the 
coanty  in  which  the  land  is  sitaated,  but  good  faith  is  manifest,  the  proof  sub- 
mitted may  be  accepted  after  new  publication  and  proof  of  np  protest. 

First  Assistant  Secretary  OhandUr  to  the  Oommissioner  of  the  General 

Land  Office^  November  17, 1891. 

I  have  considered  the  appeal  of  Robert  Hay  from  your  decision  of 
Jane  14, 1890,  holding  that  he  must  make  new  publication  of  intention 
to  offer  final  proof  upon  his  homestead  entry  for  the  NW.  J,  Sec.  24,  T. 
132  N.,  B.  62  W.,  Fargo,  North  Dakota  land  district,  for  the  reason  that 
the  notice  was  given  in  a  paper  published  in  La  Moure  county  and  the 
proof  made  before  an  officer  of  said  county,  although  the  land  is  situate 
in  Dickey  county  of  said  State  of  South  Dakota. 

The  circular  of  the  General  Land  Office,  January  1,  1889  (page  15), 
provides  that  final  proof  may  be  made  before  the  judge,  or,  in  his  ab- 
senee,  before  the  clerk  of  a  court  of  record  in  the  county  and  State,  dis- 
trict or  Territory  in  which  the  land  is  situated.  This  question  was  fully 
discussed  in  case  of  Edward  Bowkex  (11  L.D.,  361)  in  connection  with 
the  act  of  May  26,  1890,  and  it  was  said  that  it  appears  to  have  been 
the  constant  policy  of  the  law  to  require  claimants  under  these  Jaws  to 
go  before  an  officer  of  the  county  within  which  the  land  lies.  The  entry 
of  Hay  was  made  April  14,  1883,  and  final  proof  was  not  made  until 
April  19, 1890,  being  over  seven  years  from  date  of  entry,  but  some 
affidavits  are  ofiered  to  show  that  the  delay  was  occasioned  by  the  sick- 
ness of  the  entryraan.  The  good  faith  of  the  eutryman  is  manifest. 
His  fiual  proof  was  accepted  by  the  local  officers,  and  there  being  no 
protest  or  adverse  claim  against  the  entry  or  proof,  upon  new  publica- 
tion being  made  and  proof  of  non-protest,  the  case  will  be  referred  to 
the  board  of  equitable  adjudication  for  consideration  under  the  appro- 
priate rule.    See  circular  (10  L.  D.,  503).    Your  decision  is  affirmed. 
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Been  AN  v.  Stovall. 

Motion  for  a  rehearing:  in  the  case  above  entitled,  wherein  decision  was 
rendered  by  the  Department  April  22, 1891, 12  L.  D.,  382,  denied  by 
Secretary  Noble,  November  17, 1891. 


DESEBT  XNTBT—CONTIBMATION— SECTION  7»  ACT  OF  MARCH  8,  1891. 

United  States  v.  Ohild. 

An  order  of  the  General  LaudOfBoe  directing  a  special  agent  to  investigate  an  entry, 
and  the  favorable  report  of  snch  agent  thereon  within  two  years  from  date  of 
the  final  certificate  is  not  snch  proceeding  as  will  defeat  confirmation  nnder  the 
proviso  to  section  7,  act  of  March  3,  m91. 

An  informal  charge  of  fraud  against  an  entry  by  one  who  alleges  no  interest  in  the 
land,  aod  serves  no  notice  of  the  complaiut  upon  the  eutryman,  is  not  snch  a 
"protest"  as  will  defeat  confirmation  nnder  said  proviso. 

An  application  to  contest  which  has  not  been  allowed,  and  on  which  a  hearing  could 
not  be  properly  ordered,  is  not  a  "contest''  within  the  meaning  of  said  proviso. 

First  A88%8t4int  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  14,  1891. 

I  have  considered  the  appeal  of  E.  N.  Child,  heir  at  law  of  William 
B.  Child,  deceased,  for  himself  and  on  behalf  of  the  other  heirs,  from 
your  office  decision  dated  November  12, 1889,  holding  for  cancellation 
the  desert  land  entry  made  by  William  B.  Child  for  the  W^  of  SW^, 
and  the  SWi,  N  WJ  of  Sec.  21,  T.  1  N.,  B.  1  W.,  Salt  Lake  City^  Utah. 

The  record  shows  that  Child  made  desert  laud  entry  for  the  tract 
above  described  on  November  17, 1880,  and  submitted  final  proof  there- 
on April  26,  1884,  which  was  approved  by  the  register  and  receiver 
and  a  final  receipt  issued.  On  August  6, 1886,  your  office  held  the 
entry  for  cancellation. 

On  the  petition  of  the  heirs  for  a  hearing,  it  was  ordered,  and  held 
on  February  17, 1888.  At  this  hearing  the  government  was  repre- 
sented by  Special  Agent  George  E.  Bradfoni,  and  the  claimant  was 
present  and  represented  by  counsel.  Aft.er  considering  the  testimony 
submitted,  the  register  and  receiver  found  in  favor  of  the  validity  of  the 
entry.  On  November  12, 1889,  your  office  considered  the  evidence  sub- 
mitted at  said  hearing,  reversed  the  finding  of  the  local  land  officers, 
and  held  the  entry  for  cancellation.  An  appeal  has  been  taken  to  this 
Department. 

It  will  be  noticed  that  final  proof  was  made  and  approved,  and  a 
final  certificate  issued  on  April  26, 1884,  and  the  entry  was  not  held  for 
cancellation  nntil  August  6, 1886. 

If  no  proceedings  were  instituted  by  the  government  against  said 
entry  within  two  years  from  the  date  thereof,  and  if  no  protest  or  con- 
test on  the  part  of  any  individual  was  pending  at  the  passage  of  the 
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act  of  March  3, 1891  (26  Stat.,  1095),  the  proviso  to  the  Beveuth  section 
thereof  provides  for  the  issuauce  of  a  patent  ou  the  entry  in  qaestion. 

Were  any  proceedings  institated  by  the  government  within  two  years 
from  the  date  of  the  final  certificate  t 

It  is  shown  that  ou  March  16, 1884,  Charles  Gillmor  wrote  and  for- 
warded a  letter  to  your  ofiice,  complaiuiug  that  the  eutry  in  qaestion 
was  fraudulent,  and  asked  that  the  matter  be  investigated  by  a  special 
agent.  Accordingly,  ou  August  12, 1884,  the  whole  matter  was  referred 
to  Special  Agent  SHnford  for  investigation  and  report,  but  no  report 
was  ever  made  by  him. 

Again,  on  May  26, 1885,  after  Child  had  made  final  entry  on  the  tract, 
by  letter  of  that  date,  Giilmor  called  attention  to  this  entry,  reiterated 
his  charges  against  its  validity,  and  stating  that  the  proof  upon  which 
it  was  allowed  was  fraudulent,  and  asked  that  a  special  agent  of  your 
office  be  directed  to  investigate  and  ascertain  the  truthfulness  of  the 
charges  made.  Thereupon,  your  office  ordered  Special  Agent  Evans  to 
investigate  said  entry. 

O  n  November  28, 1885,  after  investigating  the  same,  he  reported  that 

Cbild  has  worked  in  good  faith,  ....  his  works  prior  to  his  final  proof  were 
ample  according  to  law,  and  the  ditches  are  iu  good  shape  for  future  improvements. 
His  work  was  doue  prior  to  my  first  visit  June  30,  1885  ....  The  entry  was 
made  for  the  use  and  benefit  of  the  claimant  and  his  heirs. 

In  answer  to  the  question  *'  Was  the  fraud  willfulf  (answer)  None, 
And  he  recommended  <^  that  he  (meaning  Child)  be  allowed  his  rights." 

It  was  not  charged  in  this  report  that  Child  had  not  complied  with 
the  law,  on  the  contrary,  the  report  was  favorable  to  the  entry.  In  the 
present  case  there  was  nothing  on  file  in  your  office  at  the  expiration 
of  two  years  from  the  date  of  the  final  entry  to  warrant  action  adverse 
to  the  entry 

The  report  of  agent  Evans,  filed  in  your  office  prior  to  the  expiration 
of  two  years  after  final  entry,  was  not  sufficient  upon  which  to  cancel 
the  entry  for  it  was  evidence  that  the  entryman  had  in  good  faith  com* 
plied  with  the  law. 

Tour  action  in  holding  the  entry  for  cancellation  on  August  6, 1880, 
instead  of  being  based  on  the  agent's  report  was  evidently  based  on 
information  received  in  some  manner  by  your  office  that  claimant  and 
his  pix)of  witnesses  had  been  indicted  by  the  grand  jury  for  perjury  in 
connection  with  said  final  proof.  This  information  was  not  contained 
in  agent  Evans'  report,  but  seems  to  have  been  received  by  your  office 
during  an  investigation  of  the  validity  of  the  desert  laud  entr>  of 
George  W.  Luf  kin  for  land  adjoining  the  tract  in  question. 

Even  if  this  information  was  received  by  your  office  before  the  ex. 
piration  of  two  years  from  the  date  of  final  entry  in  this  case  it  was 
not  the  initiation  of  a  proceeding  against  the  entry  by  an  individual  or 
by  the  government. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  555 

Id  the  letter  of  instructions,  signed  July  1, 1891,  the  word  proceed- 
ings is 

construed  as  inclading  any  action,  order,  or  Judgment  had  or  made  in  your  offioe, 
canceling  an  entry,  holding  it  for  oancellation,  or  which  requires  something  more  to 
be  done  by  the  entryraan  to  dnly  complete  and  perfect  his  entry,  and  withoat  which 
the  entry  wonld  necessarily  be  canceled. 

The  order  of  your  office,  directing  Special  Agent  Evans  to  investigate 
this  entry,  was  not  an  '<  action,  order,  or  judgment  had  or  made  in  your 
office,  canceling  an  entry,  holding  it  for  cancellation,"  nor  did  it ''  re- 
q  uire  anything  more  to  be  done  by  the  entryman  to  complete  his  entry.^ 
The  order  to  the  special  agent,  and  his  report  after  investigation,  in  this 
case  cannot  be  held  to  be  such  an  iustitntion  of  proceedings  within  two 
years  from  the  date  of  the  final  certificate  as  will  prevent  the  confirma- 
tion of  the  entry  under  the  proviso  to  section  seven  of  the  act  of  March 
3,  1891,  8upra.    (See  instructions  dated  July  1,  1891  (13  L.  D.,  1). 

On  June  10,  1891,  an  affidavit  was  filed  by  Charles  Gillmor,  claiming 
that  he  was  a  protestant  in  this  case,  but  an  examination  of  the  record 
fails  to  show  that.he  is  a  protestant.  It  is  shown  that  at  two  different 
times  he  has  written  letters  to  the  Department  complaining  that  the 
entry  was  fraudulent.  He  claims  no  prior  right  to  the  land  himself, 
and  neither  of  those  informal  letters  were  filed  in  the  local  land  office, 
and  no  copy  or  notice  of  either  was  ever  served  on  the  opposite  party 
or  his  attorney.  Besides,  a  hearing  was  had  after  the  report  of  the 
special  agent  was  made  at  which  Gillmor  appeared  as  a  witness  for  the 
government  and  was  paid  by  the  special  agent  for  his  services  in  assist- 
ing the  government  in  such  trial.  He  made  no  pretense  of  any  interest 
in  the  matter,  other  ihan  as  a  prosecuting  witness,  and  this  trial  was 
held  long  after  his  informal  letters  to  the  Department. 

It  is  also  shown  in  Gillmor's  affidavit,  that 

On  March  29, 188^,  Israel  Spitz  filed  a  formal  contest  against  the  entry  now  in 
question,  which  contest  was  dnly  received  by  the  local  officers,  and,  by  receiver's 
lett-er  of  July  8,  1889,  transmitted  for  the  action  of  the  CommiBsioner  of  the  General 
Land  Office.  No  action  has  yet  been  taken  on  said  contest,  as  affiant  is  informed  and 
believes. 

On  investigation,  it  is  seen  that  the  alleged  contest,  above  mentioned, 
was  not  a  contest  at  all,  but  a  mere  application  to  contest. 

The  Department  has  decided  that  an  application  to  contest  is  not  a  con- 
test in  the  sense  in  which  that  word  is  used  in  the  seventh  section  of  the 
act  of  March  3,  1891.     Henry  0.  Nelson  (13  L.  D.,  468). 

Besides,  the  government  had  begun  an  investigation  relative  to  the 
validity  of  this  entry  long  before  Spitz  applied  to  contest  and  was  prose- 
outing  the  same  at  the  time  his  application  was  tendered.  His  offer  to 
contest  was  not  accepted  and  acted  upon  by  the  local  land  officers  nor 
your  office,  doubtl^^ss  for  the  reason  that  the  charges  against  the  validity 
of  the  entry  contained  therein  were  substantially  the  same  as  those 
made  by  reporc  of  special  agents,  then  being  investigated  by  the  gov- 
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ernmeDt.  This  was  a  good  reason  for  not  ordering  a  hearing  on  the 
charge,  or  assuming  jurisdiction  thereofl  McAllister  v,  Arnold  (12  L. 
D.,  620) ;  State  of  Oregon  (13  L.  I).,  259). 

By  letter  of  instructions  of  May  8, 1891  (12  L.  D.,  450),  the  words 
contest  and  protest  are  defined  as  follows : 

The  word  *  contest/  as  here  used,  shall  be  coustrued  to  be  any  advene  proceeding 
initiatod  uuder  the  Kules  of  Practice  by  a  claiiuaut  for  the  purpose  of  secnrixig  the 
caucellatioii,  or  defeatiug  the  cousuiiiinaLioD  of  an  entry  on  the  ground  of  frand^  a 
failure  to  comply  with  the  law,  or  a  prior  claim,  with  the  intent  to  secure  title  in  tbe 
contestant,  or  any  proceeding  by  any  person,  under  the  provisions  of  the  act  of  May 
14,  IH80. 

And  the  word  *  protest,'  as  here  used,  shall  be  interpreted  as  meaning  any  proceed- 
ing by  any  person  who,  uuder  the  Rules  of  Practice,  seeks  to  defeat  an  entry  oo  the 
ground  that  the  eutryman  is  guilty  of  fraud,  either  actual  or  constructive,  in  con- 
nection therewith,  or  has  failed  to  comply  with  the  law  or  rules  of  the  Department, 
governing  the  same,  or  that  there  was,  at  the  time  he  claims  that  his  rights  attached, 
a  claimant  for  the  tract  desired  to  be  entered,  having  prior  rights  or  superior  equities 
thereto. 

Measured  by  these  letters  of  instructions  and  the  cases  cited,  it  will 
be  seen  that  there  were  no  contests  or  protests  pending  against  said 
entry  at  the  date  of  the  passage  of  the  act  above  cited,  and  no  sach  pro- 
ceedings as  are  contemplated  in  said  act  were  initiated  within  two  years 
from  the  date  of  the  final  certificate,  by  the  government.  It  follows 
that  in  this  case  the  proviso  to  section  7  of  the  act  nnder  consideration 
provides  for  the  issuance  of  a  patent  on  the  entry  in  question. 


CONFIRMATION  OF  BNTRT— SECTION  7,  ACT  OF  MABCH  8,  1891. 

EoBERTS  V.  Tobias  et  al. 

An  entry  that  is  fraudulent  in  its  inception,  aud  is  transferred  and  mortgaged  by  tbe 
transferee  prior  to  March  1,  18bH,  is  not  confirmed  by  section  7,  act  of  March  3, 
189L,  where  at  the  date  of  said  mortgage  the  entry  is  under  attaclc,  as  shown  by 
the  records  of  the  local  office,  on  the  charge  of  having  been  made  in  the  interest 
of  the  transferee,  and  such  allegation  is  duly  established  by  the  evidence  snb- 
mitted. 

A  mortgagee  who  files  no  notice  of  his  interest  in  the  looal  office  cannot  call  in  ques- 
tion the  validity  of  proceedings  against  the  entry. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  Novem- 
ber 16,  1891. 

I  have  considered  the  motion  for  review  of  departmental  decision 
dated  February  25, 1891  (anreported),  in  the  case  of  F.  M.  Roberts  v. 
Samael  Tobias,  Hezekiah  Hale  and  James  H.  Tallman,  transferee  and 
mortgagee,  involving  the  NW  i  of  Sec.  27,  T.  34  S.,  R.  9  W.,  Wichita, 
Kansas,  and  requesting  that  patent  issue  ander  the  provisions  of  sec- 
tion 7  of  the  act  of  Congress  approved  March  3,  1891  (20  Stat.,  109.5-98). 

The  grounds  of  error  alleged  are  (I)  In  not  reversing  the  action  of 
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your  office  and  directing  patent  to  issne  npon  the  facts  of  record  nnder 
the  provisions  of  said  section  7. 

It  is  alleged  that  said  Tobias  filed  his  pre-eraption  declaratory  state- 
ment No.  25,199  for  said  land  on  Jaly  14,  1883,  npon  which  he  made 
final  proot  on  November  24,  1883;  that  on  March  29,  1884,  said  Hale 
purchased  said  land  for  a  valuable  consideration  and  in  good  faith; 
that  James  H.  Tallman  made  a  loan  on  said  property  in  good  faith, 
and  that  the  contest  was  not  made  against  said  entry  nntil  November 
28, 1885,  which  was  more  than  two  years  after  the  issuance  of  the 
final  certificate  upon  said  final  proof;  that  the  seventh  section  of  said 
act  '^  covers  this  case  exactly,  and  the  transferee  and  also  the  bona 
fide  mortgage  should  be  protected." 

The  record  shows  that  said  Tobias  made  Osage  cash  entry  No.  16,958 
of  said  tract  on  April  5,  1884.  On  November  28, 1885,  said.  Boberts 
applied  to  be  allowed  to  contest  said  entry  because  it  was  fraudulent 
and  made  in  the  interest  of  said  Hale.  His  application  was  allowed 
and  a  hearing  duly  ordered  and  set  for  March  17, 1886.  On  the  last 
named  date  said  Hale  by  his  attorney,  filed  an  aifidavit  in  the  local 
office  alleging  that  he  had  bought  said  land  in  good  faith  and  without 
knowledge  of  any  fraud  on  the  part  of  the  entryman,  and  asked  to  be 
allowed  to  intervene  and  introduce  evidence  in  his  own  behalf.  This 
request  was  granted,  but  no  action  being  taken  by  said  Hale  the  case 
was  decided  in  favor  of  the  contestant  on  January  12, 1887. 

On  July  Ist  1886,  after  the  initiation  of  said  contest  said  Hale  mort- 
gaged said  tract  to  said  James  H.  Tallman.  After  the  decision  of  the 
local  office  npon  said  contest  in  favor  of  the  contestant,  said  Hale  made 
a  second  motion  to  have  the  case  re-opened,  and  that  he  be  allowed  to 
introduce  evidence  in  his  own  defense.  This  motion  was  granted  and  a 
new  hearing  was  set  for  February  22, 1887,  at  which  said  parties  ap- 
peared and  submitted  testimony,  and  upon  the  evidence  offered,  the 
local  officers  again  decided  in  favor  of  the  contestant. 

On  appeal  your  office  found  that — 

The  proof  shows  by  a  great  preponderaaoe  that  this  entry  was  fraadalent  and 
made  in  the  interest  of  Hale;  and  that  evidence  is  almost  entirely  wanting  of  an 
aotual  bimafide  settlement  by  the  claimant  at  the  time  he  made  the  filing,  or  at  any 
other  time, 

and  said  entry  was  held  for  cancellation.  "This  decision  was  affirmed 
by  the  Department  on  February  26, 1891,  as  aforesaid. 

The  decision  of  the  Department  when  rendered,  was  correct  upon  the 
record  as  then  presented,  and  there  was  no  error  in  not  directing  pat- 
ent to  issue  under  the  provisions  of  said  act  of  March  3, 1891,  for  it  was 
not  in  existence  at  the  date  of  said  decision. 

The  sole  question  arises  whether  upon  the  record  as  now  presented, 
the  7th  section  of  said  act  of  March  3,  1891,  confirms  an  entry  fraudu- 
lent in  its  inception,  transferred  and  mortgaged  by  the  transferee 
prior  to  March  1, 1888,  when  at  the  date  of  said  mortgage  the  entry  is 
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being  attacked  upon  the  reoords  of  the  local  office  as  frandalent  and 
made  in  the  interest  of  the  transferee,  which  alle^tions  are  satisfae- 
torilj  proven,  resulting  in  the  cancellation  of  the  entry  as  above  set 
forth. 

Said  section  has  been  the  subject  of  very  careful  consideration  by 
the  Department,  and  instractions  have  been  formulated  for  the  gai- 
dance  of  the  chiefs  of  divisions  in  yoar  office.    (12  L.  D.,  450.) 

The  only  provision  of  said  section  applicable  to  the  ease  at  bar  is  the 
one  stating  that- 
All  entries  made  ander  the  pre-emption,  homeeteiMl,  desert  laud,  or  timber  oulture 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  eertifleates  issned, 
and  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  incnmbered  prior  to  the  first  day  of  March  1888,  and  after  fin&I 
entry  to  bona  fide  pnrehaaera,  or  inenmbranoers,  for  a  valuable  consideration,  shall, 
unless  upon  an  investigation  by  a  government  agent,  fraud  on  the  part  of  the  pur- 
chaser has  been  found,  be  confirmed  and  patented  upon  presentation  of  satiafaotory 
proof  to  the  Land  Department  of  such  sale  or  inonmbranoe. 

In  said  instructions  (p.  452)  it  was  stated  thatr* 

A  bona  fide  purchaser  or  encumbrancer  within  the  meaning  of  said  aeotion  is  one 
who,  rely  lug  in  good  faith  upon  the  receiver's  final  receipt,  has,  by  way  of  purchase 
or  encumbrance  acquired  an  equitable  interest  in  the  land,  and  being,  at  the  date  of 
Buoh  purchase  or  encumbrance,  without  actual  notice  of  fraud  or  vlolatioa  of  the  law 
on  the  part  of  the  entryman.  If  the  proof  should  show  that  the  entry  was  procured 
by  the  entryman  through  fraud,  but  fails  to  show  any  pai^ticipation  in  sueh  fraud, 
or  actual  notice  thereof,  by  the  purchaser  or  encumbrancer,  the  case  will  pass  to 
patent,  uotwithstandint;  the  fraud  on  the  part  of  the  entryman. 

The  mortgagee  did  not  file  any  notice  of  his  interest  in  the  local  office, 
and,  hence,  was  not  entitled  to  any  notice  of  the  cancellation  of  said 
entry.  American  Investment  Go.,  5  L.  D.f  603 ;  Yan  Brant  i^.  Hammon 
et  al^y  9  L  D.  o61;  John  J.  Dean,  10  L.  D.,  4i6 ;  Otto  Soldan,ll  L.  D., 
194 :  Bobinson  v.  Knowles,  12  L.  D.,  462. 

The  mort^gee  is  bound  to  know  the  statas  of  the  land  at  the  date  of 
his  mortgage.  Although  a  final  certificate  may  have  been  issued  at  the 
date  of  the  mortgage,  yet,  if  the  entry  had,  in  fact,  been  canceled  at 
that  date  it  would  not  be  confirmed. 

In  the  case  of  Kobert  L.  Gariichs  (12  L.  D.,  469-471)9  the  Department 
said — 

Garlichs  was  bound  in  law  to*  know  the  statue  of  this  land^  and  the  oondition  of 
the  title,  or  rather  the  want  of  title.  The  most  ordinary  diiigenoe  would  have  ascer- 
tained its  defects.  He  could  not  be  oonsidcred  an  innooent  purchaser^  if  he  had 
claimed  to  be  Huoh. 

The  same  ruling  must  be  held  to  be  applicable  to  an  incumbrancer.  He 
is  bound  to  know  the  status  of  the  laud  at  the  date  of  thesale  or  mortgage. 
If  the  final  proof  has  not  been  made  and  the  certificate  has  not  issued, 
or,  if  having  beep  issued  it  is  duly  canceled  on  the  records  of  the  local 
otfice,  can  the  vendee  or  mortgagee  shut  his  eyes,  pay  out  or  loan  his 
money  on  tlie  faith  of  the  certificate  issued  perhaps  many  years  before, 
when  the  entry  has  already  been  canceled, and  claim  to  bean  innocent 
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purchaser!  I  think  not.  The  law  never  intended  that  a  man  should 
wilfully  shut  his  eyes  to  the  condition  of  the  land  as  shown  by  the  rec- 
ord, at  the  very  time  the  purchase  or  loan  was  made. 

In  the  case  of  Brush  v.  Ware  (15  Peters,  93-111)  the  supreme  court 
in  answer  to  the  claim  of  the  respondent  that  he  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration  without  notice,  said — 

The  question  is  not  whether  the  defendiwt,  in  fact  saw  any  of  the  mnnlments  ot 
title,  but  whether  he  was  r.ot  bound  to  see  them.  It  will  not  do  for  a  purchaser  to 
close  his  eyes  to  facts— facts  which  were  open  to  his  investigation  by  the  exercise  of 

that  diligence  which  the  law  imposes.    Such  purchases  are  not  protected 

No  principle  is  better  established  than  that  a  purchaser  must  look  to  every  part  of 
the  title  which  is  essential  to  its  validity. 

In  the  case  of  Mullan  v.  CTnited  States  (118  U.  S.,  271-277)  the  su- 
preme court  said — 

U  Mullan  and  Avery  were  ignorant  of  the  fact  (character  of  the  land)  when  they 
acquired  their  respective  interests  in  the  property,  it  was  because  they  wilfully  shut 
their  eyes  to  what  was  going  on  around  them,  and  purposely  l(ept  themselves  in* 
ignorance  of  notorious  facts. 

If,  as  the  Department  held  in  Robinson  v,  Knowles  (12  L.  D  462),  a 
transferee  who  has  not  filed  a  notice  of  his  claim  in  the  local  land  office, 
can  not  question  the  validity  of  the  proceedings  against  an  entry,  then 
Tallman  has  no  standing  in  this  case. 

Since,  it  clearly  appears  that  said  entry  was  f^adnlent  and  made  in 
the  interest  of  the  transferee ;  that  fraud  has  been  found  on  the  part  of 
the  transferee  prior  to  March  1, 1888  that  said  mortgagee  filed  no  notice 
with  the  local  officers  of  his  mortgage,  and  at  the  date  of  said  mort- 
gage said  contest  was  pending  against  said  entry,  of  which,  the  n^ort- 
gagee  was  bound  to  take  notice,  it  must  be  held  that  said  entry  does 
not  come  within  the  provisions  of  said  section  7,  and  is  not  confirmed 
thereby. 

Upon  a  careful  consideration  of  the  whole  record  I  am  of  the  opin- 
ion, and  so  decide^  that  said  motion  mnst  be  and  it  is  hereby  denied. 


BAIIiBOAD  IiANI>9^AI>J17STMSNT-rACT  OF  MARCH  8,  1887. 

St.  Louis,  Iron  Mountain  and  Southern  R.  R.  Oo. 

The  act  of  March  3, 1887,  is  mandatory  in  character,  and  calls  for  Judicial  proceed- 
ings for  the  recovery  of  title,  wbea  the  record  shows  that  land  has  been  errone- 
onsly  certified  or  patented  on  account  of  a  railroad  grant,  and  such  grant  is 
unadjusted. 

The  right  to  bring  a  suit  in  the  name  of  the  United  States  exists  only  when  the 
government  has  an  interest  in  the  remedy  sought  by  reason  of  its  iuterest  iu  the 
land, '  or  fraud  has  been  practiced  upon  the  government  and  operates  to  its 
prejudice,  or  it  is  under  obligation  to  an  individual  to  make  his  title  good  by 
setting  aside  the  fraudulent  patent,  or  duty  to  the  public  requires  such  action. 


560  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 

An  expired  pre-emption  filing  of  record  at  tbe  date  when  the  graot  beoomss  effectire 
does  not  warrant  procoedings  for  the  recovery  of  title  under  said  act,  where  no 
right  is  asserted  under  said  filing. 

Demand  for  reconveyance  under  said  act  should  not  include  lands  that  are  also  em- 
braced within  entries  that  have  passed  to  patent.  In  snch  cases  the  partiea 
may  be  left  to  an  assertion  of  their  rights  in  the  conrts. 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Offiee,  Novem- 
ber 16,  1891. 

With  your  office  letter  of  August  18,  1888,  was  forwarded  an  adjust- 
roent  of  the  grant  made  by  tbe  acts  of  February  9, 1853  (10  Stat.,  155), 
and  July  26,  1866  (14  Stat.,  338),  to  tbe  State  of  Arkansas,  to  aid  in  the 
construction  of  the  Cairo  and  Fulton  Railroad  now  the  St.  Louis,  Iron 
Mountain  and  Southern  Railroad. 

This  adjustment  shows  that  charging  the  company  with  all  lands 
heretofore  certi&ed  or  patented  on  its  account,  leaves  the  grant  yet 
deficit  more  than  six  hundred  thousand  acres. 

Upon  this  adjustment,  it  appears,  however,  that  certain  lands  have 
been  erroneously  certified  on  account  of  this  grant. 

These  erroneous  certifications  have  been  divided  into  four  classes  as 

follows : 

B 

Those  tracts  embraced  in  entries  made  prior  to  the  time  the  com- 
pany's rights  attached  under  its  grant,  and  which  are  still  of  record 
uncanceled. 

O 

Those  tracts  covered  by  pre-emption  filingb  which  were  of  record  un- 
canceled at  the  date  of  the  definite  location  of  the  road. 

D 

Those  tracts  which  were  embraced  in  entries  of  record  at  the  date  of 
the  definite  location  of  the  road,  but  which  have  since  been  canceled. 

.    E 

Those  tracts  forming  parts  of  sections  not  of  the  number  prescribed 
in  the  acts  making  the  grant. 

A  rule  has  been  served  upon  the  company  to  show  cause  why  these 
lands  should  not  be  reconveyed  to  the  United  States  in  accordance  with 
the  provisions  of  the  act  of  Congress  approved  March  3,  1887  (24  Stat., 
556),  to  which  response  has  been  made  by  its  land  commissioner  sug- 
gesting certain  errors  in  the  lists  as  originally  prepared,  which  errors 
you  state  in  your  letter  of  transmittal  have  been  corrected. 

As  to  the  lands  embraced  in  lists  B,  D  and  E,  there  can  be 'no  ques- 
tion but  that  under  the  decisions  of  the  supreme  court  the  certification 
or  patenting  of  the  same  was  erroneous. 
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Kansas  Pac.  By.  Go.  v.  Duomeyer  (113  IT.  S.,  629);  Hastings  and 
Dakota  By.  Oo.  v.  John  D.  Whitney  (113  T7.  S.,  357). 

In  regard  to  the  lands  embraced  in  list  'VO",  yon  report  that  they  are 
all  offered  lands,  and  that  the  filings,  excepting  those  of  Louisa  Boone 
and  James  Allen,  had  expired  by  limitation  of  law  prior  to  the  time  the 
company's  right  attached,  and  as  to  the  filing  by  Boone,  there  is  some 
qnestion  npon  this  point,  the  record  of  the  case  being  incomplete,  there 
being  no  date  of  settlement  alleged. 

On  the  expiration  of  the  statutory  period  fixed  for  making  proof  and 
payment  under  a  pre-emption  filing,  without  such  proof  and  payment 
having  been  made,  the  presumption  arises  that  any  claim  that  had 
attached  under  said  filing  has  been  abandoned,  and  no  longer  exists* 
Northern  Pacific  B.  B.  Oo.  v.  Stoveuour  (10  L.  D,,  645). 

No  one  appears  to  be  asserting  claim  under  these  filings,  and  with  the 
exception  of  the  filing  by  Allen,  the  rule  should  be  dismissed. 

As  to  the  tract  embraced  in  the  filing  by  Allen  (which  filing  was  a 
subsisting  claim  at  the  date  of  the  definite  location  of  the  road),  the 
certification  on  account  of  the  grant  was  erroneous.  Bandall  v»  St.  Paul 
and  Sioux  City  B.  B.  Oo.  (10  L.  D.,  64). 

The  act  of  March  3, 1887  {swpra^  is  mandatory  in  character,  and  calls 
for  judicial  proceedings  for  the  recovery  of  title,  when  the  record  shows 
that  land  has  been  erroneously  certified  or  patented  on  account  of  a 
railroad  grant,  and  such  grant  is  unadjusted.  Winona  and  St.  Peter 
E.  B.  Co.  (9  L.  D.,  649). 

Ton  will  therefore  demand  of  the  company  a  reconveyance  of  the 
lands  embraced  in  lists  B,  D  and  E,  and  the  tract  included  in  the  pre- 
emption filing  by  James  Allen,  embraced  in  list  <'  0",  and  at  the  expi- 
ration of  ninety  days  from  the  date  of  such  demand,  you  will  make  due 
report  to  this  Department  of  the  action  of  the  company  in  the  prem- 
ises. 

I  might  add,  however,  that  any  tracts  covered  by  entries  upon  which 
patents  have  also  issued,  should  be  eliminated  from  the  demand. 
In  such  cases,  i.  e.,  where  two  patents  are  outstanding,  the  parties 
should  be  left  to  their  remedies  before  the  courts. 

The  right  to  bring  a  suit  in  the  name  of  the  United  States  exists 
only  when  the  government  has  an  interest  in  the  remedy  sought  by 
reason  of  its  interests  in  the  land,  or  fraud  has  been  practiced  on  the 
government  and  operates  to  its  prejudice,  or  it  is  under  obligation  to 
some  individual  to  make  his  title  good  by  setting  aside  the  fraudulent 
patent,  or  the  duty  to  the  public  requires  such  action.  United  States 
V.  San  Jacinto  Iron  Oo.  (125  IT.  S.,  273). 

The  demand  should  be  served  either  personally,  or  by  registered  let- 
ter, ni)on  the  officers  of  the  company,  or  some  one  holding  sufficient 
authority  to  receive  and  acknowledge  service  of  such  demand.  Union 
Pacific  By.  Co.  (12  L.  D.,  210). 

In  this  connection,  I  would  state  that  if  there  are  any  lists  or  selec- 
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tions  by  this  company,  pending  in  your  office,  unacted  upon,  that  the 
43ame  shoald  be  disposed  of  at  the  earliest  opportunity,  and  that  clear 
lists  should  be  prepared  for  my  approval  of  those  tracts,  which,  in  yoor 
Judgment,  can  be  properly  approved  at  this  time,  and  as  any  tracts 
which  can  not  now  be  approved,  the  reasons  therefor  should  appear. 


J»BACTICE-IUBVISTV-^KLA.HOMA  ULNl>S-HOBfESTEAD  lENTBT. 
OUTHBIB  TOWNSITE  V.  PAINK  BT  AL.  (ON  BBVIBW.) 

"Xyn  applioatioa  for  rehearing  ex  parte  affidavits  may  be  properly  considered  where 

they  present  newly  discoyered  evidence. 
Facts  not  testified  to  at  the  hearing,  but  known  to  the  applicant  and  in  his  possession 

at  sach  time  can  not  be  considered  as  newly  discovered  evidence  on  application 

for  review  and  rehearing. 
In  cases  of  conflicting  evidence  where  fair  minds  may  reasonably  differ  as  to  the 

conclnHion  that-  should  be  drawn  therefrom,  a  review  will  not  be  granted. 
A  motion  for  review  on  the  ground  that  the  decision  is  not  sustained  by  the  evidence, 

will  not  be  allowed,  unless  it  is  affirmatively  shown  that  the  decision  in  question 

is  clearly  wrong,  and  against  the  palpable  preponderance  of  the  evidence. 
Land  selected  and  occupied  as  a  townsite  is  not  subject  to  agricultural  entry. 
Want  of  good  faith  on  the  part  of  a  homestead  applicant  is  sufficient  to  defeat  the 

application. 
A  settler  on  Oklahoma  land  can  not  evade  the  prohibitory  effect  of  the  statute,  with 

respect  to  entering  said  Territory,  through  the  assistance  of  one  who  enters  the 

eame  prior  to  the  time  fixed  therefor. 

Secretary  Noble  to  the  CommUsioner  of  the  General  Land  Office^  Novem- 
ber 17,  1891. 

I  have  before  me  four  motions  for  review  of  the  departmental  deci- 
sion of  June  22, 1891,  in  the  case  of  the  Townsite  of  East  GnthriCf  North 
Outhrie  and  Oapitol  Hill  v.  Yeeder  B.  Paine  and  other  agricultural 
claimants,  involving  the  E.  ^  of  Sec.  8,  the  W.  i  of  Sec.  4,  and  Sec.  9, 
T.16  K,  R.  2  W.,  Guthrie,  Oklahoma  (12  L.  D.,  653). 

One  of  the  motions  is  made  by  Veeder  B.  Paine,  involving  the  SW. 
i  of  Sec.9,one  by  Xenophon  Fitzgerald,  involving  theNW.  J  of  said  sec- 
tion }  one  by  Charles  H.  Eberlie,  involving  the  NE.  ^  of  said  section, 
and  one  by  Francis  M.  Karber,  involving  the  SE.  ^  of  said  section  9. 

In  consideration  of  these  motions,  I  will  first  examine  the  motions  of 
Karber  and  Eberlie,  which  present  practically  the  same  questions.  As 
to  Eberlie's  claim  he  admits  that  he  entered  Oklahoma  on  the  3d  day 
of  June,  1889,  at  which  time  the  land  he  applied  to  enter,  was  occupied 
by  townsite  claimants  for  townsite  purposes. 

As  to  Karber's  claim,  it  appears  that  he  entered  Oklahoma  after  12 
o'clock  noon,  on  the  22d  day  of  April,  1889,  and  about  3  o'clock  in  the 
afternoon  of  said  day,  he  first  made  his  claim  to  the  SE.  ^  of  said  sec- 
tion 9,  and  before  and  at  the  time  he  made  his  claim,  there  were  many 
people  on  said  land  staking  lots  and  doing  such  other  acts  as  would 
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show  their  setUement  on  the  land,  and  he  admits  that  at  the  time  he 
first  went  on  the  tract  claimed  by  him,  that  he  saw  those  people  on  it, 
and  he  could  not  have  misunderstood  their  acts  and  condaot  as  indica- 
ting that  they  were  townsite  claimants  for  the  tract. 

The  evidence  clearly  shows  that  bothEberlie  and  Karber  settled  upon 
the  land,  claimed  by  them  respectively,  after  it  had  been  selected  and 
occupied  as  a  townsite  by  the  townsite  claimants. 

Under  these  circumstances  and  the  well  established  facts  proven  at 
the  trial,  and  the  further  consideration,  that  no  new  question  or  evi- 
dence is  presented  in  either  of  these  motions,  it  follows  that  said  mo- 
tions must  be  denied.  Ghas.  W.  McKallor  (9  L.  D.,  580) ;  Fort  Brooke 
Military  Reservation  (3  L.  D.,  556). 

This  brings  me  to  the  consideration  of  the  questions  involved  in 
the  motions  of  Veeder  B.  Paine  and  Xenophon  Fitzgerald,  which  were 
orally  argued  together. 

The  first  ground  of  error  assigned  in  Paine's  motion  is : 

That  the  d'^cision  of  the  Hon.  Secretary  is  not  suatained  by  safflcient  evidence  and 
18  contrary  to  the  evidence  adduced  in  said  case. 

In  support  of  this  ground,  eleven  different  specifications  of  alleged 
errors  are  set  out,  in  which  extensive  references  to  the  evidence  in  the 
case  are  made.  There  is  also  filed  an  affidavit  of  Paine,  and  the  cer- 
tificate of  the  county  clerk,  relative  to  the  assessed  value  of  the  im- 
provements on  the  W.  i  of  said  section  9 ;  also  the  affidavits  of  three 
persons  relative  to  the  character  of  the  land  in  question,  and  the  good 
character  of  Mr.  Paine. 

Counsel  for  townsite  claimants  has  filed  a  motion  to  strike  said  affl- 
<lavits  from  the  files,  for  the  reason  that  the  taking  of  testimony  in  the 
€ase  was  closed  more  than  a  year  ago,  and  also,  because  the  same  were 
secretly  procured,  are  entirely  ex  parte,  and  could  be  shown  to  be  false 
in  all  material  respects.  The  motion  to  strike  out  will  be  overruled,  for 
the  reason  that  under  the  rules  of  practice,  in  a  motion  for  review  and 
rehearing,  such  affidavits  may  properly  be  considered  in  cases  where 
they  present  newly  discovered  evidence. 

While  the  motion  of  Paine  does  not  in  distinct  terms  claim  that  the 
facts  set  up  in  said  affidavits  constitute  newly  discovered  evidence,  yet 
the  only  effect  of  considering  them  at  all  on  review,  would  be  to  treat 
that  portion  of  them  wherein  alleged  new  facts  are  stated,  as  new  evi- 
dence. In  order  to  entitle  him  to  a  review,  he  is  required  to  bring  his 
case  within  the  rules  and  principles  relating  to  new  trials  in  the  courts. 
Mansfield  v.  Northern  Pacific  K.  R.  Oo.  (3  L.  D.,  537).  Eule  of  practice 
78. 

All  the  facts  detailed  in  said  affidavits  were  in  Paine's  possession  at 
the  time  of  the  trial,  and  in  so  far  as  they  cover  facts  already  in  evi* 
deuce,  they  are  merely  cumulative,  and  as  such  they  are  not  sufficient 
to  warrant  a  review.  Wherein  they  cover  facts  not  already  testified 
to  but  known  to  him  and  in  his  possession  at  the  time  of  trial,  they 
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can  not  now  be  considered  as,  in  any  sense,  newly  discoyered  evidence. 
Bisbop  V.  Porter  (3  L.  D.,  103). 
In  Hilliard  on  New  Trials,  page  495,  it  is  said: 

As  already  intimated,  a  new  trial  will  not  be  awarded  on  the  fi^onnd  of  newly  dis- 
covered testimony,  when  it  appears  that  the  testimony  was  or  onght  to  have  been 
known  to  the  party  before  the  trial,  and  no  suflBoient  exonse  is  shown  for  not  procnr- 
ing  it.  There  must  have  been  no  delay ;  and  the  proof  of  diligence  must  be  clear. 
It  is  said:  *'Tbi8  rule  is  one  of  great  practical  importance,  and  binding  npou  the 
conrt.  It  is  necessary  to  secure  to  litigant  parties  the  termination  of  their  legal 
controversies.  Every  facility  is  to  be  granted  to  the  parties  to  present  their  casea 
fully  at  the  hearing.  This  is  their  day  in  oonrt;  this  the  time  to  exhibit  all  their 
proofs.  If  they  lie  by,  through  over  confidence  in  their  own  strength,  or  in  a  mis- 
taken belief  in  the  weakness  of  their  adversary,  and  the  result  is  against  them,  they 
must  abide  the  consequences. 

The  Department  held  in  the  case  of  Gline  v.  Daul  (11  L.  D.,  565),  tbat 
an  allegation  of  additional*  evidence,  not  newly  discovered,  if  made  for 
the  first  time  on  review  comes  too  late  to  justify  a  rehearing.  It  was 
fnrther  said  in  that  case : 

Should  this  motion  he  granted  on  the  grounds  here  presented,  it  would  encourage 
the  trial  of  cases  by  piecemeal,  and  allow  a  party  to  keep  back  a  portion  of  his  evi- 
dence for  an  emergency — a  course  which  would  be  unjust  to  the  opposing  party,  and 
a  practice  not  tolerated  in  courts  of  law. 

Paine  fails  to  show  any  sufficient  reason  for  not  producing  the  evi- 
dence of  all  the  facts  within  his  knowledge  at  the  tridl,  still  giving  him 
the  benefit  of  claiming  some  of  these  facts  as  new  evidence,  he  is  clearly 
not  entitled  to  a  review  based  upon  them  under  the  rules  announced  by 
the  courts  and  uniformly  followed  by  the  Department. 

The  several  specifications  under  the  first  ground  of  Paine's  motion, 
amount  to  the  claim  that  the  departmental  decision  of  June  22, 189X, 
was  erroneous  and  wrong  in  every  respect  as  to  the  conclusion  reached 
upon  the  evidence  in  the  case. 

In  view  of  the  great  importance  of  the  case,  and  the  magnitude  of 
the  interests  involved,  I  have  carefully  and  patiently  reexamined  the 
evidence,  and  if  by  it  I  had  discovered  any  sufficient  error  in  the  deci- 
sion rendered,  either  upon  the  facts  or  the  law,  I  agree  with  counsel 
representing  the  motion,  that  then  it  would  be  my  duty  to  rectify,  mod- 
ify, correct,  and  if  necessary  set  aside  said  decision  in  order  to  do 
justice  between  the  parties.  On  the  other  hand,  it  is  equally  my  duty 
to  uphold  and  stand  by  such  decisions  as,  in  my  j  udgmeut,  correctly 
decide  the  rights  of  parties  litigant. 

Among  the  authorities  cited  by  counsel  for  the  motion,  and  claimed 
by  them  to  support  it,  is  the  case  of  the  Xownsite  of  Kingfisher  v.  Wood 
et  aL  (11  L.  D.,  330).  One  of  the  questions  involved  in  that  case  was 
whether  an  actual  settlement,  followed  by  residence  and  improvements, 
conferred  a  right  of  homestead  that  attached  from  date  of  settlement, 
and  whether  such  right  was  or  was  not  impaired  by  the  subsequent 
occupation  of  the  land  by  townsite  settlers  on  the  day  of  such  settle- 
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meut.  It  was  held  that  the  right  of  the  homestead  settler  attached 
from  the  date  of  settlement,  and  that  such  right  was  not  impaired  by 
the  sabsequeut  occupation  of  the  land  by  townsite  settlers  ;  but  this 
holding  was  intended,  and  can  only  be  understood,  as  applying  to  such 
homestead  settlements,  as  were  made  in  good  faith  for  homestead  pur- 
poses; in  that  case  upon  this  point,  the  good  faith  of  all  parties  con- 
cerned was  assumed  and  the  simple  question  determined  was  whether 
the  prior  settlement  of  a  homesteader  should  be  held  to  be  paramount 
to  the  subsequent  settlement  of  townsite  claimants. 

Another  question  involved  in  that  case,  however,  was  whether  a  set- 
tlement which  was  not  made  in  good  faith  for  homestead  purposes,  but 
with  a  view  to  speculation,  confers  any  rights  under  the  homestead 
law,  and  it  was  accordingly  held  that  such  a  settlement  for  such  pur- 
poses, does  not  confer  any  rights  under  said  law.  It  is  quite  apparent 
that  the  Wood  case,  in  so  far  as  it  has  any  bearing  upon  the  case  at 
bar,  tends  strongly  to  support  the  decision  sought  to  be  reviewed, 
rather  than  conflict  with  it  in  any  respect.  The  good  faith  of  Paine,  in 
making  his  entry  for  homestead  purposes,  is  found  to  be  wanting,  and 
it  was  upon  this  finding,  as  well  as  the  fact  that  he  received  assistance 
by  and  through  the  acts  of  persons  who  entered  the  territory  before 
the  time  fixed  by  law  and  the  President's  proclamation,  and  thus  gained 
an  advantage  over  his  fellow  claimants,  that  the  decision  complained 
of  was  based.  In  other  words,  that  the  change  of  horses  on  the  way 
from  the  border  to  the  land  in  controversy,  the  carrying  of  Paine's 
camping  outfit,  and  the  axe,  which  was  used  by  him  in  making  his  set- 
tlement, and  a  part  of  his  clothing,  on  the  buckboard  which  was  taken 
into  the  territory  about  8  o'clock  in  the  morning  of  the  day  fixed  for 
opening  the  territory r^four  hours  before  the  time  fixed  for  settlers  to 
lawfully  enter  said  territory — amount  to  the  same  on  principle  as  if  he 
had  provided  for  and  used  a  relay  of  horses  in  reaching  the  land  in 
question. 

It  is  argued  that  Paine  did  not,  as  a  matter  of  fact,  own  said  buck- 
board;  that  he  could  have  made  his  settlement  without  the  use  of  the 
axe,  as  well  as  with  it;  that  the  change  of  horses  on  the  route  did  not 
result  to  his  benefit.  However  plausible  these  arguments  may  appear, 
they  do  not  in  my  opinion,  meet  the  case.  It  is  not  sufficient  to  say 
that  Paine  might  have  reached  the  land  in  question  without  the  assist- 
ance rendered;  that  he  might  have  made  settlement  without  using  the 
implements  sent  in  advance.  The  question  is  not  what  Paine  might 
have  done,  but  it  is  what  did  he  do,  if  anything,  to  gain  an  unjust 
advantage  over  others!  The  fact  that  he  did  exchange  horses  on  the 
way ;  the  fact  that  he  did  use  the  axe,  which  was  carried  on  the  buck- 
board,  in  making  his  alleged  settlement;  the  fact  that  the  buckboard 
carried  a  part  of  his  clothing;  the  fact  that  this  buckboard  and  camp- 
ing outfit,  were  to  be  turned  over  to  him  by  the  owners;  and  all  the 
facts  and  circumstances  tend  to  show  that  Paine  not  only  intended  and 
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planoed  to  make  use  of  them  to  his  own  advantage,  and  to  the  disad- 
vantage of  his  fellows,  but  did  so  nse  them.  It  is  also  argued  thal^ 
Paine  had  to  contend  with  the  iron  horse — railroad  locomotive — in  mak- 
ing  the  race  for  the  land.  Conceding  this  to  be  true,  it  does  not  fnmisb 
an  J  excuse  of  Justification  for  his  illegally  planning  to  take  an  undue 
advantage  of  his  fellows  starting  from  the  same  point  he  saw  proper 
to  make  the  start  from,  and  actually  taking  the  advantage  of  them  as 
shown  by  the  evidence. 

Furthermore,  it  was  a  race  of  his  own  choosing,  because  he  had 
ample  time  after  the  President's  proclamation  opening  the  territory, 
and  before  the  time  set  for  entering  it  for  the  purpose  of  settlement  upon 
the  public  lands,  to  have  traveled  to  the  place  where  the  railroad  en* 
tered  the  territory  and  there  entered  upon  the  same  train  which  carried 
hundreds  of  other  settlers. 

While  it  may  be  true  that  Paine  had  the  right  to  avail  himself  of  any 
advantage  he  might  be  able  to  command  by  reason  of  having  a  fast 
horse,  provided  he  had  only  used  that  horse  in  reaching  the  land,  yet 
he  could  not  evade  the  prohibitory  operation  of  the  statute  by  and 
through  the  assistance  of  other  persons,  who  to  his  knowedge  had 
entered  said  territory  before  12  o'clock  noon,  on  April  22, 1889,  pre- 
pared  to  assist  him  by  furnishing  a  horse  comparatively  fresh,  on  which 
to  complete  his  race  to  the  land  in  question. 

It  was  held  in  the  case  of  Blanchard  v.  White  et  al,  (13  L.  D.,  66), 
that  the  disqualification  imposed  by  said  statute,  extends  to  an  appli- 
cant to  enter  land,  who  remained  outside  of  said  territory  until  noon  of 
April  22, 1889,  but  sought  to  evade  the  prohibitory  operation  of  the 
statute  through  the  assistance  of  another,  whom  he  had  before  em- 
ployed to  enter  said  territory  for  such  purpose.  Tlie  assistance  in  that 
case  consisted  in  having  reLiys  of  horses  stationed  along  the  route  to 
aid  the  party  in  reaching  a  given  point  in  the  quickest  possible  time. 
In  this  case  Paine  accepted  the  same  kind  of  assistance  as  was  ren- 
dered in  that  case.  The  only  difiference  seems  to  be,  in  that  case  the 
assistance  was  arranged  for  in  advance;  in  this  case  the  evidence  does 
not  directly  show  a  pre-arranged  plan  so  to  do,  but  the  circumstances 
justify  that  conclusion.  Among  these  is  the  fact  that  when  Paine  came 
in  sight  of  his  friend,  who  was  with  him  in  the  morning,  and  who  had 
entered  the  territory  in  advance  on  horseback,  he  was  dismounted, 
standing  by  his  horse  and  about  the  time  Paine  came  up  he  noticed  that 
Paine's  saddle  girth  was  broken  and  suggested  a  change  of  horses. 

In  the  case  of  Grigsby  v.  Smith  (9  L.  D.,  98),  cited  by  counsel  for  the 
motion  there  was  no  dispute  as  to  the  material  facts  in  the  case.  Grigsby, 
who  was  a  qualified  pre-emptor,  had  settled  on  the  land  August  1, 1881, 
and  continued  to  reside  thereon  with  his  family,  until  he  made  final 
proof,  at  which  time  he  had  resided  upon  the  land  continuously  for  a 
period  of  six  months.  After  making  his  proof  he  moved  away  from  the 
land,  and  also  moved  his  buildings  and  placed  them  upon  another  tract 
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of  land.  It  was  foand  that  he  acted  in  good  faith  and  had  complietk 
with  the  law,  while  residing  apon  the  land  and  np  to  date  of  final  proof^ 
bnt  his  claim  was  rejected  by  the  local  officers  because  he  removed  hia 
improvements  off  the  land  after  final  proof.  The  land  involved  in  that 
case  was  a  part  of  the  Osage  Indian  trnst  and  diminished  reserve  lands^ 
and  the  a'lse  was  disposed  of  under  under  the  laws  relating  to  the  dis- 
position of  those  lauds  to  wit,  the  act  of  May  28, 1880  (21  Stat.,  143)^ 
which  act  had  received  a  departmental  construction  in  the  case  of  the 
United  States  v.  Woodbury  etal.  (5  L.  D.,  303),  and  the  conclusion  there 
reached,  that  under  said  act  of  May  28,  1880,  <^  the  only  qualification 
and  conditions  required  to  authorize  an  entry  upon  the  Osage  Indian 
trust  and  diminished  reserve  lauds,  is  that  the-claimant  must  be  au 
actual  settler  on  the  land  at  the  date  of  the  entry,  and  must  have  the 
qualifications  of  a  pre-emptor." 

It  clearly  appears  in  the  Grigsby  case,  supra^  that  he  (Grigsby)  was 
an  actual  settler  upon  the  land  at  the  date  of  his  entry ;  that  he  was  a 
qualified  preemptor,  and  had  acted  in  good  faith  and  complied  with  the 
law.  A  decision  adverse  to  him  was  reviewed  and  set  aside  by  the 
Department  and  the  rule  announced  that: 

If  it  be  shown,  however,  that  the  decision  is  clearly  and  decidedly  against  tho^ 
weight  of  evidence,  and  that  substantial  Jnstice  has  not  been  done,  this  Department 
shonld  not  hesitate  to  correct  the  error.    This  case  comes  clearly  within  this  rule. 

The  material  facts  in  the  Grigsby  case  and  the  case  at  bar  are  not 
similar.  In  that  case  there  was  no  dispute  upon  the  facts.  In  thia 
case,  there  was  contradictory  evidence  on  both  sides  of  the  controversy^ 
either  upon  the  facts  as  testified  to  by  the  witnesses,  or  by  the  sur- 
rounding circumstances,  touching  every  material  issue  involved.  The 
applicants  have  not.  shown  that  the  decision  complained  of  is  clearly^ 
and  decidedly  against  the  weight  of  evidence,  or  that  substantial  jus- 
tice had  not  been  done  and  hence  have  not  brought  this  case  within  the 
rule  as  announced  in  the  Grigsby  case. 

By  the  rule  announced  in  the  Grigsby  case,  the  Department  did  not 
intend  to  change  or  modify  the  well  settled  and  oft  repeated  boldiug,. 
that  in  cases  of  conflicting  evidence  where  fair  minds  may  differ,  as  to- 
the  conclusion  to  be  drawn  therefrom,  a  review  will  not  be  granted.. 
Richards  v.  Davis  (1  L.  D.,  Ill);  Long  v.  Knotts  (5  L.  D.,  150);  Neilsoa 
V.  Shaw,  (ib.  387);  Seitz  v.  Wallace  (6  L.  D.,  299);  Mary  Campbell  (8 
L.  D.,  331);  Campbell  v.  Ricker  (9  L.  D.,  55);  Chas.  W.  McKallor  (ib.^ 
680);  Mulligan  v.  Hansen  (10  L.  D.,  311);  Pike  v.  Atkinsou  (12  L.  D.^ 
226);  and  Hollo  way's  Heirs  v.  Lewis  (13  L.  D.,  2G5). 

One  of  the  elements  on  which  the  decision  in  the  case  under  con-^ 
sideration  is  based,  was  the  fact  that  Paine,  as  an  intelligent  man^ 
knew  that  near  this  land  there  was  located  a  land  office,  and  that  the 
location  of  the  town  there,  was  an  assured  fact,  and  from  his  knowled^re 
of  the  great  number  of  people  who  were  rushing  to  said  point  for  the 
express  purpose  of  occupying  it  for  trade,  commerce,  and  upbuilding  a 
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city,  there  ooald  have  been  no  ancertainty  in  his  mind  as  to  its  imme- 
diate occupation  for  these  purposes,  and  that  from  all  the  surrouudiu^^ 
facts  and  circumstances,  he  must  have  sought  said  lands,  not  for  a 
home,  nor  for  agricultural  purposes^  but  with  a  view  to  speculate  In  a 
townsite. 

In  the  motion  complaint  is  made  of  this  conclusion,  and  it  is  averred. 
that  there  is  no  direct  evidence  of  his  seeking  it  for  speculative  pur- 
poses.   In  this  I  think  counsel  are  in  error.    There  is  direct  evidence 
of  Mr.  Paiue's  whereabouts,  what  he  did,  his  actions  and  conduct^ 
which,  when  considered  in  the  light  of  the  circumstances,  as  developed 
on  the  trial,  justified  the  conclusion  that  he  did  not  and  could  not  have 
intended  to  take  the  land  for  a  homestead,  and,  necessarily,  the  infer- 
ence arises  that  he  made  it  for  speculative  purposes,  as  stated  in  the 
decision.    If  the  application  to  enter  was  not  made  in  good  faith  for  a 
homestead,  as  the  law  requires,  then  this  of  itself  was  sufficient  to  de- 
feat it.    The  conclusion  having  been  reached  that  he  did  not  make  his 
application  in  good  faith,  for  homestead  purposes,  it  would  seem  to  be 
unnecessary  to  seek  out  and  specify  what  other  particular  purpose  he 
had  in  view  in  making  it ;  in  other  words,  whenever  it  was  stamped 
with  the  characteristics  of  bad  faith,  his  right  to  make  it  was  at  an  end, 
no  matter  what  his  object  or  purpose  in  making  it  was. 

While  upon  this  point  I  may  as  well  dispose  of  another  claim  made 
in  argument  for  Paine,  that  is,  that  he  could  not  have  believed  there 
would  be  a  townsite  located  at  Guthrie  to  exceed  three  hundred  and 
twenty  acres  of  land,  as  that  was  the  statutory  limit  for  townsites  at 
the  time  of  his  application. 

In  my  judgment  the  quantity  of  land  which  might  be  entered  for 
townsite  purposes,  cannot  affect  the  intent  or  motive  which  actuated 
Mr.  Paine  in  making  his  settlement.  His  object  was  to  locate  upon  the 
particular  tract  which  he  believed  would  be  required  for  townsite  pur- 
poses, and  it  makes  no  difference  as  to  the  number  of  acres  that  was  to 
be  taken.  It  was  a  part  thereof  that  he  wanted,  was  determined  to 
have,  and  which  he  is  now  seeking  to  hold.  It  must  be  clear  to  an  un- 
prejudiced mind  when  viewing  his  conduct,  that  he  was  making  all  this 
haste  to  locate,  not  upon  a  homestead  but  upon  a  townsite,  and  subse- 
quent events  show  that  he  did  not  err  in  his  judgment.  This  is  prob- 
ably due  to  the  fact  that  he  had  been  acquainted  with  the  land  and  its 
surroundings  for  some  time  previous  to  its  being  opened  to  settlement. 

When  this  case  was  ori<;:inally  under  consideration  by  the  Depart- 
ment, the  evidence,  which  is  very  voluminous,  was  carefully  considered 
in  all  its  aspects,  and  bearings  upon  every  material  point  involved  and 
every  circumstance  that  tended  in  any  way  to  throw  any  light  upon  the 
subject  of  the  controversy,  was  weighed  in  connection  with  the  facts 
testified  to  by  the  witnesses,  and  the  entire  record  most  thoroughly  ex- 
amined in  order  to  arrive  at  a  proper  and  just  conclusion.  That  deci- 
sion was  based  upon  the  whole  of  the  evidence  and  record  in  the  case^ 
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and  in  order  to  justify  a  review  thereof  upon  the  groand  that  it  is  not 
sustained  by  sufficient  evidence,  and  is  contrary  to  the  evidence  intro- 
duced upon  the  trial,  it  is  incumbent  upon  the  party  alleging  it  to  be  er- 
roneous, to  show  affirmativelyi  that  it  is  clearly  wrong  and  against  the 
palpable  preponderance  of  the  evidence.  Dayton  v.  Dayton  (8  L.  D., 
248)  'y  Groghan  Graves  (9  L.  D.,  463). 

The  showing  made  by  Paine  in  support  of  the  several  grounds  of  his 
motion,  in  my  judgment,  clearly  fails  to  bring  his  case  within  the  spirit 
or  letter  of  these  rules. 

The  motion  of  Xenophon  Fitzgerald  for  review  embodies  seven  speci- 
fications of  alleged  errors  in  the  decision  sought  to  be  reviewed,  all  of 
which  relate  to  the  findings  of  facts.  The  incidents  connected  with  the 
trip  of  Paine  from  the  border  to  the  land  in  question  did  not  occur  in 
Fitzgerald's  case  but  it  is  nfiquestionably  true  that  he  possessed  the 
same  knowledge  as  Paine,  that  the  tract  claimed  by  him  would  be  used 
for  townslte  purposes,  and  that  his  application  was  made  with  the  same 
purpose  in  view  as  Paine's,  and  the  discussion  herein  upon  Paine's 
motion  on  this  point  applies  with  equal  force  to  that  of  Fitzgerald. 
The  decision  complained  of  in  his  case  found  as  a  deduction  from  the 
evidence  that : 

His  acts  in  oonneotion  with  his  so  called  settlemeiit  on  the  afternoon  of  April  22, 
show  that  he  was  not  seeking  a  home  ou  the  public  domain  in  accordance  with  the 
principles  of  the  homestead  law,  but  rather  that  he  was  seeking  a  tract  for  the  pur- 
pose of  speculating  on  the  needs  and  necessities  of  those  who  had  a  few  moments 
after  his  arrival  occupied  not  only  the  NW.  i  of  section  9,  but;  the  surroundiug  lands 
for  townsite  purposes. 

The  evidence  in  part  from  which  this  conclusion  was  drawn  is  set  out 
in  the  decision  and  need  not  be  here  repeated.  From  a  careful  re- 
examination of  the  evidence,  I  am  satisfied  that  it  sustains  the  con- 
clusion reached  in  the  opinion.  His  statements  that  the  KW.  i  Sec.  9, 
was  worthless  for  farming  purposes;  that  he  had  taken  the  NE.  ^  of 
Sec  8,  as  a  homestead  and  had  some  horses  on  it  at  that  time ;  that  he 
made  claim  to  the  SW.  i  of  Sec.  4,  and  also  made  claim  to  other 
lands,  some  under  the  homestead  law,  and  some  as  a  horse  ranch;  all 
of  these  conflicting  statements  and  claims  made  at  or  near  the  same 
time;  these  facts  when  considered  in  connection  with  his  knowledge  of 
the  fact  that  the  location  of  a  city  upon  the  land  in  question  was  an 
assured  fact,  that  the  same  must  be  necessarily  used  and  occupied  for 
the  purpose  of  trade  and  commerc^i,  and  the  upbuilding  of  a  city, 
irresistibly  lead  to  the  conclusion  that  Fitzgerald  did  not  make  his 
entry  in  good  faith  for  homestead  purposes.  In  other  words,  that  the 
facts  and  circum  stances  as  disclosed  by  the  evidence,  show  that  he  in- 
tended his  entry,  if  allowed,  for  other  than  homestead  purposes  which 
is  sufficient  to  defeat  it.  The  law  imperatively  requires  every  home- 
stead entry  to  be  made  with  the  intention  of  making  it  a  home,  for 
agricultural  purposes,  to  the  exclusion  of  one  elsewhere.    A  homestead 
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entry  made  for  any  other  pnrpose  is  Ulegal  and  onght  not  be  allowed 
to  stand. 

Finally,  as  to  the  motions  of  Paine  and  Fitzgerald,  the  alleged  errors 
in  each  of  them  relates  entirely  to  facts;  no  new  qaestion  of  law  or  fact 
is  suggested  by  either  of  them,  and  nnder  the  well  established  rales  of 
the  Department  the  motions  mast  be  denied  upon  this  reason.  Pike  v. 
Atkinson  (12  L.  D.,  226)  ^  James  Etoss  (12  L.  D.,  446) ;  Beeves  v.  Emblen 
(11  L.  D.,  480);  Spicer  v.  Northern  Pacific  B.  B.  Co.  (11  L.  D.,  U9)y 
NeflF  V.  Cowhick  (8  L.  D.,  Ill) : 

It  follows  from  the  foregoing  views  and  aathorities  that  the  motions 
of  Paine,  Fitzgerald,  Eberlie  and  Karber  must  be  and  they  are  hereby 
denied. 


ITNIVEBSITT  SELECrn077— ACT  OF  MABCH  8,  ISTl-STATE  AGENT. 
BOBINSON  £T  AL.  V.  UNIYEBSITY  OF  OALIFOBNIA. 

An  application  for  Borvey  filed  on  behalf  of  the  State  nnder  the  act  of  March  3,  Ir^l, 
wherein  the  land  is  described  by  township  and  range  is  not  materially  defective 
because  the  county  in  which  the  land  is  situate  is  erroneously  named  therein. 

An  application  of  the  Stale  for  a  survey,  as  provided  in  said  act,  initiates  a  right  to 
the  land  included  therein  that  is  protected  as  against  subsequent  settlement 
claims. 

The  authority  of  one  acting  for  the  State  under  said  act,  sufficiently  appears  where 
his  acts  are  recognized  by  the  Land  Department,  and  accepted  and  ratified  by  the 
State. 

Secretary  Noble  to  the  Oommierioner  of  the  General  Land  Office^  November 

18, 1891. 

On  Jnne  14, 1890,  yonr  office  affirmed  the  action  of  the  local  officers^ 
recommending  that  lots  1,  2, 3,  and  4,  E.  ^  of  :N  W.  ^  and  N  W.  i  of  NB. 
i.  Sec.  34,  T.  7  N.,  B.  29  W.,  S.  B.  H.,  San  Francisco,  California,  be 
awarded  to  the  University  of  Oalifornia,  and  that  the  adverse  pre-emp- 
tion filing  and  homestead  entry  of  James  Kobinson  and  William  Wyman 
be  rejected,  so  far  as  they  conflict  with  the  claim  of  said  University. 

From  this  decision  said  Bobiuson  and  Wyman  appealed,  alleging  the 
following  groands  of  error: 

First :  That  the  application  of  said  UniTersity  to  locate  said  lands  was  invalid^ 
and  shows  it  to  have  been  for  lands  in  San  Bernardino  connty,  of  the  State  of  Cali- 
fornia, and  in  effect  the  application  was  for  land  as  described  not  in  the  said  State. 

Second :  That  said  land  has  not  been  surveyed  or  had  not  at  the  time  of  the  settle- 
ment of  the  claimants  was  made. 

Third :  It  does  not  appear  that  J.  Ham  Harris  was  the  agent  for  the  said  Uniyersity» 
or  that  he  had  any  authority  to  act  for  the  University. 

Fourth :  The  evidence  shows  that  the  claimants  were  at  the  dates  of  their  respeo* 
tive  settlem  ents  qualified  pre-emptors,  and  entitled  to  locate  said  lands,  and  entered 
thereon  in  good  faith  and  without  any  notice  of  the  pretended  claim  of  the  Univer- 
sity of  the  State  of  California. 
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Fifth :  That  the  evidence  shows  that  it  was  no  faalt  of  the  claimants  that  their 
applications  were  not  offered  sooner  to  file  on  said  land,  bnt  was  the  result  of  either 
ignorance  or  intended  deception  of  the  register  of  the  local  land  office. 

The  TTniversity  of  Oalifornia  claims  said  tracts  under  the  act  of  March 
3, 1871  (16  Stat.,  581),  amcDdatory  of  the  acts  of  Jane  6, 1868  (15  Stat., 
eS),  and  «Tuly  2, 1862  (12  Stat.,  503),  which  provides : 

that  where  lands  songht  to  be  selected  for  the  agrionltnral  college  are  nnsurveyed;^ 
the  proper  aathorities  of  the  State  shall  file  a  statement  to  that  efiect  with  the  regis* 
ter  of  the  United  States  land  office,  describing  the  land  by  township  and  range,  and 
shall  make  application  to  the  Unified  States  surveyor  general  for  a  survey  of  the  same, 
the  expenses  of  the  survey  for  field  work  to  be  paid  by  the  State,  provided  there  be 
no  appropriation  by  Congress  for  that  purpose. 

It  then  provides  that  for  thirty  days  after  the  filing  of  the  township 
plat,  the  lands  so  surveyed  shall  be  held  exclasively  for  location  for 
the  agricaltaral  college,  and  within  said  thirty  days  the  proper  State 
aathorities  shall  make  application  at  the  land  office  for  the  lands  sought 
to  be  located : 

Provided,  any  rights  under  the  pre-emption  or  homstead  laws,  acquired  prior  to  the 
filing  of  the  required  statement  with  the  United  States  register,  shall  not  be  impaired 
or  affected  by  this  act. 

The  State  filed  an  application  to  have  this  land  surveyed  in  1884,  de- 
scribing  it  by  ^'  township  and  range,"  as  required  by  the  act,  and  the 
mere  fact  that  the  county  in  which  the  land  is  situate  was  erroneously 
named  is  immaterial. 

The  land  was  surveyed  upon  the  application  of  the  State,  filed  1884, 
but  the  township  plat  was  not  filed  in  the  local  office  until  May  4, 1887, 
and  two  days  thereafter  the  State,  through  its  agent,  filed  application 
to  select  the  land. 

It  is  immaterial  whether  the  land  was  or  was  not  surveyed  at  the 
time  of  appellants'  settlement.  The  State's  claim  was  initiated  by  its 
application  to  have  the  land  surveyed,  and  at  that  time  the  appellants 
had  not  settled  upon  the  land,  and  therefore  had  acquired  no  rights 
under  the  homestead  or  pre-emption  laws. 

J.  Ham  Harris,  the  person  who  made  this  selection,  was  recognized 
by  your  office  as  the  duly  authorized  agent  of  the  State,  and  the  appel- 
lants have  offered  nothing  in  support  of  their  allegation  that  he  had  no 
authority  to  act  for  the  U'niver8it3\  Besides,  his  acts  appear  to  have 
been  accepted  and  ratified  by  the  State  in  this  behalf. 

I  find  no  error  in  your  decision,  and  it  is  therefore  affirmed. 
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RAiiiROAD  gbant-i>oubi;b  mhomxtm  land. 
0.  W.  Aldbach  et  al. 

Thongb  the  langnage  in  the  grant  of  Maroh  3, 1853,  defining  the  limit  of  said  granty 
and  that  measnring  the  limit  within  which  the  even  seotiona  are  increased  in 
price,  differs  in  terms,  the  effect  thereof  is  to  fix  bnt  one  limit  and  increase  the 
price  of  even  sections  inciaded  therein. 

A  diagram  showing  the  limits  of  a  railroad  grant,  prepared  ooncnrrent  with  the  filinfi^ 
of  the  map  of  definite  location,  and  npon  which  the  withdrawal  is  ordered,  is 
recognized  for  the  determination  of  the  rights  of  individuals  and  the  company, 
and  will  not  be  disturbed  after  such  withdrawal  has  stood  unquestioned  for  a 
long  term  of  years  and  rights  have  vested  thereunder. 

To  authorize  repayment  of  alleged  double  minimum  excess  under  the  last  clanse  of 
section  2,  act  of  June  16, 1880,  it  must  be  shown  that  the  land  is  not  within  the 
limits  of  a  railroad  grant. 

Acting  Secretary   Chandler  to  the  Cammissioner  of  the  General  Land 

Office,  Noveinber  20, 1891. 

This  is  a  motion  filed  Id  behalf  of  0.  W.  Aldrach,  Isaac  Clayton,  O. 
H.  Babbitt,  William  Brown,  and  Henry  Booth,  for  the  review  of  de- 
partmental decisions,  dated  Jaly  18, 1889  (not  reported),  denying  appli- 
cations made  for  repayment  of  the  doable-mini  mam  excess  paid  on  cash 
entries  numbered  4472,  5529,  8348,  and  2252,  made  at  the  Garden  City 
and  Lamed  land  offices,  in  the  State  of  Kansas. 

The  iands  covered  by  said  entries  are  within  the  ten  miles  granted 
limits  of  the  grant  made  by  the  act  of  Congress,  approved  March  3, 
1863  (12  Stat.,  772),  as  shown  upon  the  diagrams  on  file  and  in  nse  in 
your  office,  and  for  this  reason  the  applications  were  denied.  Said 
grant  was,  by  the  State,  conferred  upon  the  Atchison,  Topeka  and 
Santa  Fe  B.  B.  Company. 

The  grounds  alleged  for  review  are  as  follows: 

Ist.  Said  decision  is  based  upon  misapprehensions  of  fact,  and  erroneonsly  denies 
to  said  parties  relief  extended  by  tbe  act  of  June  16,  1880. 

2nd.  By  the  omission  from  tbe  quotation  made  from  said  statute  of  tbe  word  '^fter- 
wards*  the  full  force  of  the  statute  is  not  shown. 

3rd.  It  erroneously  treats  the  lands  embraced  in  said  entries  as  subject  to  the  same 
rules  and  conditions  applied  to  lands  actually  granted. 

The  argument  in  support  of  the  motion  seeks  to  show  that  the  pro- 
vision in  the  act  making  the  grant,  and  that  providing  for  the  disposal 
of  the  sections  and  parts  of  sections  remaining  to  the  United  States, 
establish  different  limits,  or,  as  stated  in  the  argument,  *<  separate  stand- 
ards of  measurement  for  ascertaining  the  lands  granted  and  those  to  be 
increased  in  price ;"  further,  that  the  act  fixes  the  limits  of  the  grant, 
and  as  there  is  nothing  in  the  act  authorizing  the  Secretary  of  the  In- 
terior, or  other  officer  of  the  United  States,  to  prepare  maps  or  diagrams, 
that  any  such  diagrams  are  mere  conveniences,  and  are  subject  to  cor- 
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lection  whenever  found  to  be  inaccarate  prior  to  the  a^astment  of  the 

grant. 
As  to  the  first  positiou,  I  have  but  to  say  that  while  the  langna^i^e 

measnring  the  limit  of  the  grant,  and  that  measuring  the  limit  within 
which  the  even  sections  are  increased  in  price,  is  different,  it  is  appar- 
ent that  but  one  limit  is  to  be  established. 

The  language  making  the  grant  is  <^  every  alternate  section  of  land, 
designated  by  odd  numbers,  for  ten  sections  in  width  on  each  side,"  while 
that  increasing  in  price  is,  ^^  that  the  sections  and  parts  of  sections  of 
land  which  by  said  grant  shall  remain  to  the  United  States,  within 
ten  miles  of  said  road  and  branches,  shall  not  be  sold  for  less  than 
the  double-minimum  price  of  the  public  lands." 

In  the  case  of  the  United  States  v.  Missouri  Kansas  and  Texas  Bail- 
way  Company  et  aL  (not  yet  reported),  decided  by  the  U.  S.  supreme 
court  October  19,  189  L,  the  question  as  to  the  effect  of  the  reservation 
made  by  the  increase  in  price  of  those  even  sections  in  the  act  under 
consideration  was  before  the  court,  and  in  referring  to  such  sections 
it  was  stated : 

As  the  natural  resalt  of  the  coDetruction  of  the  road  aided  woald  be  an  iaorease  in 
the  market  v^alae  of  the  reserved  sectioas  remaining  to  the  United  States,  within  the 
place  limits  of  the  Leayen worth  road,  those  sections  were  not  left  to  be  disposed  of 

under  the  general  laws  relating  to  the  public  domain It  follows  that  the 

Missouri  Kansas  and  Texas  Railroad  Company  was  not  entitled,  in  virtue  of  the  act 
of  1866,  to  have  indemnity  lauds  fro  n  the  even  numbered  sections  within  the  place 
limits  of  the  Leavenworth  road. 

It  will  be  seen  that  the  court  recognized  the  reservation  or  increase 
in  price  of  the  even  sections  to  be  those  within  the  place,  or  granted, 
limits. 

Upon  the  second  proposition  there  can  be  no  question  but  that  the 
act  making  the  grant  fixes  the  limits,  by  describing  the  grant ;  but  it 
becomes  the  duty  of  this  Department  to  ascertain  what  is  actually  in- 
cluded within  the  grant,  and  the  limits  are  thus  necessarily  established. 

For  the  purpose  above  stated,  and  for  the  information  of  the  public^ 
diagrams  showing  the  limits  as  established  are  prepared  concurrent 
with  the  filing  of  the  maps  of  the  location  of  the  road,  upon  which 
withdrawals  are  ordered.  These  are  recognized  for  the  determination 
of  the  rights,  both  of  individuals  and  the  companies,  and,  for  the  rea- 
sons set  forth  in  the  matter  of  the  adjustment  of  the  grant  for  the  Mis- 
soun,  Kansas  and  Texas  Railway  Company  (11  L.  D.,  130),  they  will 
not  be  disturbed. 

It  but  remains  to  determine  whether  the  act  of  June  16, 1830  (21 
Stat.,  :s87),  authorizes  repayments  in  these  cases. 

The  2d  section  of  that  act  provides : 

And  in  all  cases  where  parties  have  paid  double-minimam  prioe  for  land  which 
has  afterwards  been  found  not  to  be  within  the  limits  of  a  railroad  land  grant,  the 
excess  of  one  dollar  and  tweutj-five  cents  per  acre  shall  In  like  manner  be  repaid  to 
the  purchaser,  or  to  the  heirs  or  assigns. 
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To  authorize  repayment  under  this  act  it  must  first  be  held  that  the 
land  is  not  within  the  limits  of  a  railroad  grant  This  fact  has  not 
l)een  established  and  your  records  show  to  the  contrary ;  hence,  there 
was  no  error  in  the  opinions  of  July  18, 1889,  and  the  motion  is  denied. 


PRACTICE- APPEAL-SECnOK  7,  ACT  OF  MARCH  8»  1891. 
0RAW70RD  ET  AL.  V.  DICKINSON  ET  AL. 

Ad  appeal  must  be  disniissed  if  not! oe  thereof,  with  a  copy  of  the  specification  of  er- 
rors, IS  not  served  upon  the  opposite  party. 

Section  7,  act  of  March  3,  1891,  does  not  provide  for  the  re-instatement  and  oonfinna- 
tion  of  a  canceled  entry. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

November  20, 1891. 

On  September  18, 1883,  John  T.  Dickinson  made  desei't  land  entry 
number  775  for  the  W  J,  Sec.  36,  T  10,  K,  E.  7  E.,  Salt  Lake  City,  Utah. 

On  May  2, 1884,  he  made  final  proof  thereon  and  received  a  final  eer> 
tificate  therefor,  number  222. 

On  May  5, 1884,  following,  he  sold  and  transferred  the  land  embraced 
in  said  entry  to  William  Crawford,  and  on  May  30,  1885,  Harry  Booth 
and  Edwin  S.  Crocker  became  the  owners  of  said  land  by  purchase 
from  Crawford. 

On  February  24,  1887,  the  entryman  was  called  upon  by  your  office 
to  submit  additional  proof,  showing  more  particularly  his  ownership  of 
water  sufficient  to  permanently  irrigate  the  tract. 

Again,  on  January  31,  1890,  you  directed  the  local  land  officers 

to  inform  the  entryman  that  he  mnst  farnish  an  abstract  of  title  showing  that  he  has 
A  legal  right  to  a  permanent  supply  of  water  sufficient  and  available  to  continne  the 
irrigation,  and  to  make  perpetual  reclamation  of  all  the  land  covered  by  his  entry, 

adding  that  ^^  the  examiner  has  discovered  no  other  objection  to  this 
entry." 

On  May  29, 1890,  following,  the  register  of  the  land  office  advised 
you  that  tbe  entryman  had  been  duly  notified  by  registered  letter  of 
the  requirement  made  by  you  to  furnish  additional  evidence,  and  that 
he  bad  made  no  response  thereto. 

On  June  7,  1890,  after  receiving  this  report,  you  canceled  said  entry, 
stating  that  it  "  was  for  expiration  of  the  statutory  period."  . 

On  November  29, 1890,  about  five  mouths  after  said  entxy  was  can- 
celed, Booth  and  Crocker,  as  transferees,  applied  for  re-instatement  of 
said  entry  alleging  that  on  or  about  September  15,  1890,  when  they 
first  learned  of  said  cancellation,  they  investigated  the  facts  of  record 
and  found  them  to  be  substantially  as  above  stated.  They  also  filed 
an  affidavit  of  Dickinson,  admitting  that  he  had  received  notice  of  said 
cancellation,  but  as  he  had  no  interi^^t  in  the  laud  had  paid  no  atten- 
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tion  to  it  They  also  file  an  abstract  of  title  showing  the  water  right 
of  Dickinson  and  the  transfer  thereof  by  successive  conveyances  to  them, 
also  additional  affidavit  showing  that  the  land  had  been  thoroughly 
irrigated  each  year  since  1883,  and  that  valuable  crops  had  been  annu- 
ally harvested  therefrom,  and  that  they  had  valuable  improvements  on 
said  tract. 

After  the  entry  in  question  had  been  noted  on  the  records  as  canceled 
and,  on  July  22, 1890,  George  B.  Crawford  made  homestead  entry  for 
the  W  i  N W  4  and  W  J  SW  J  of  Sec.  36,  T.  10  N.,  R  7  B.,  and  William 
L.  Smock  made  homestead  entry  for  E  ^  N W  i  and  E  ^  SW  i^  same  sec- 
tion, under  date  of  August  1, 1890.  These  two  entries  embrace  all  the 
land  covered  by  the  cauceled  entry  of  Dickinson. 

On  December  12, 1890,  yon,  having  all  these  facts  before  you,  directed 
the  register  and  receiver  to  notify  said  homestead  entrymen  within 
Aixty  days  to  show  cause  why  their  entries  should  not  be  canceled, 
with  a  view  to  the  re-ins tatement  of  said  desert  land  entry. 

On  February  14, 1891,  the  local  laud  officers  transmitted  papers  in  the 
respective  homestead  cases  named  above,  by  which  it  appears  that  on 
the  affidavits  of  said  entrymen,  and  in  accordance  with  their  requests 
to  that  effect,  the  register  and  receiver  had  ordered  a  hearing  in  each 
of  said  cases,  for  May  7, 1891. 

On  April  7, 1891,  these  papers,  consisting  of  the  affidavits  of  Smock 
and  Crawford,  upon  which  hearings  had  been  ordered  by  the  local  land 
officers,  were  considered  by  yon  in  connection  with  the  application  of 
Booth  and  Crocker  for  re  instatemeut  of  the  entry  of  Dickinson,  and  it 
was  held  that  the  register  and  receiver  had  not  been  instructed  to 
order  hearings  in  said  cases,  hence  the  same  was  revoked  and  the  affi- 
davits of  Smock  and  Crawford,  setting  forth  reasons  why  their  respec- 
tive entries  should  not  be  canceled,  were  considered  and  said  entries 
were  held  for  cancellation.  In  the  order  therefor,  it  is  said, — <^  It  would 
seem  that  the  canceled  entry  should  be,  as  the  petitioner  prays,  re- 
instated;" as  the  entry  was  "erroneously  canceled." 

On  June  10,  1891,  Smock  and  Crawford,  and  on  May  27, 1891,  Booth 
and  Crocker,  filed  papers  purporting  to  be  appeals  from  said  decision. 
2^o  notice  was  served  on  either  party  by  the  other  in  taking  these  ap- 
peals, and  for  this  reason  they  are  both  defective. 

On  October  16, 1891,  the  transferees  under  the  Dickinson  entry  filed 
a  motion  in  this  Department,  asking  reinstatement  and  confirmation 
of  said  entry  under  the  provisions  of  section  7  of  the  act  of  March  3, 
1891  (26  Stat,  1095),  notice  of  which  was  served  upon  the  parties 
adversely  interested  therein. 

This  motion  must  be  denied  because  the  entry  of  Dickinson  has  not 
yet  been  re-instated  and,  consequently,  is  not  in  existence  and  was  not 
on  March  3,  1891,  when  said  act  was  approved.  Said  act  does  not  pro- 
vide that  an  entry  shall  be  reinstated  and  confirmed,  but  that  on  cer- 
tain conditions  existing  entries  are  confirmed,  and  the  Department  has 
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held  that  if  the  caDCcllatlon  of  an  entry  had  become  final  before  its 
passage  there  can  be  no  confirmation, — James  Boss  (12  L.  D.,  446). 

In  this  case  year  decision  of  April  7, 1891,  does  not  re  instate  the 
entry  of  Dickinson,  but  does  hold  for  cancellation  the  entries  of  Smock 
and  Gra  wfordy  and  expresses  the  opinion  that  ^'  it  wonld  seem  that  the 
canceled  entry  should  be,  as  the  petitioner  prays,  re-instated." 

The  appeals  taken  from  said  decision  must  be  and  are  hereby  dis- 
missed, because  no  notice  thereof  and  no  copy  of  the  specification  of 
errors  assigned  has  ever  been  served  on  the  opposite  party  by  either 
of  the  appellants,  as  required  by  the  rules  of  practice. 

The  motion  of  Booth  and  Crocker  to  have  the  case  disposed  of  nnder 
the  7th  section  of  the  act  of  March  3, 1891,  supra,  is  hereby  denied.  It 
does  not  follow,  however,  that  the  entry  in  question  may  not  at  some 
future  time  be  confirmed  and  patented  under  the  act  cited,  if  the  entry 
of  Dickinson  shall  be  restored  and  re-instated.  Until  such  time  the  act 
can  have  no  application  to  it — Adolphus  Harmon,  (13  L.  D.,  462). 

The  appeals  both  being  dismissed,  the  record  is  returned  to  year 
ofllce  for  appropriate  action. 


8ECONI>  HOMESTEAD  ENTRY— TRANSMTJTATIOK-FILIKG. 

Hbitt  V.  Dunbar. 

A  pre-emptor  whose  claim  is  pending  at  the  passage  of  the  aot  of . March  2, 1889|  is 
entitled  to  transmate  the  same  to  a  homestead  entry,  though  he  may  have  pre- 
yioasly  perfected  title  under  the  homestoad  law. 

If  there  is  no  adverse  chiimant  for  the  land,  it  is  immaterial  how  long  the  pre-emptor 
may  reside  thereon  prior  to  filing  his  declaratory  statement. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office,  November  20,  1891. 

I  have  examined  the  appeal  of  Stewart  M.  Heitt  from  your  decision 
of  June  30, 1890,  denying  application  to  contest  Levi  Duubar's  home- 
stead entry  for  SB.  J,  Sec.  21,  T.  8  N.,  B.  27  W.,  McOook  land  district, 
Nebraska. 

It  appears  that  on  March  16, 1878,  Dunbar  made  a  homestead  entry 
described  as  SW.  J,  Sec.  11,  T.  4  N.,  R.  19  W.,  Nebraska ;  made  proof 
January  14, 1884,  and  on  January  20,  1885,  patent  issued  to  said  Dan- 
bar  thereon. 

April  28,  1884,  subsequent  to  making  proof  on  the  SW.  J  above  de- 
scribed, he  made  entry  of  the  first  described  tract  under  the  timber- 
culture  laws;  and  on  June  21, 1887,  he  relinquished  his  entry  and  filed 
pre-emption  declaratory  statement  for  the  same  tract;  furthermore,  on 
January  24, 1800,  appeared  at  the  local  office  and  changed  his  pre- 
emption filing  to  a  homestead  entry,  as  provided  by  act  of  Congress 
approved  March  2,  1889  (25  Stat,  854). 
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Juue  30, 1800,  Stewart  M.  Heitt  filed  with  the  local  officers  a  cor- 
roborated affidavit  alleging  thereiu,  inter  alia,  that  Daabar  iu  makiug 
his  pre-emptiou  filing  alleges  settlement  on  the  land  Aut^ust  1,  1886, 
when  ^Mn  fact  said  Dunbar  made  settlement  on  said  land  about  Juue 
1, 1885,"  furthermore  that  the  change  of  Dunbar's  pre-emption  to  a  home- 
stead entry,  he  having  already  had  the  benefit  of  the  homestead  law, 
was  *4n  violation  of  the  provisions  of  the  laws  of  the  United  States," 
and  asks  to  be  allowed  a  hearing  to  prove  said  allegations. 

The  local  officers,  under  date  of  June  13,  1890,  transmitted  said 
charges  to  your  office  for  instructions,  stating  that  they  were  undecided 
as  to  whether  the  charges  were  sufficient  to  order  a  hearing. 

Under  date  of  June  30, 1800,  you  denied  the  application  to  contest  on 
the  ground  that  the  charges  were  not  sufficient  to  warrant  an  investi- 
gation. From  this  judgment  Heitt  appeals,  and  alleges  an  error,  sub- 
stantially as  follows :  Error  in  holding  that  the  preemption  filing  of 
Dunbar  was  sufficient  to  base  a  homestead  under  the  act  of  March  2, 
1889  (supra),  and  that  the  entryman,  had  any  valid  right  which  could 
be  transmitted  under  said  act,  also  in  interpreting  said  act  to  provide 
for  and  allow  an  entryman  to  make  a  second  homestead. 

It  is  provided  by  section  two  of  the  act  above  referred  to 

That  an  pre-emptioQ  settlers  upon  the  public  lands  whose  claims  have  been  initi- 
ated prior  to  the  passage  of  this  act  may  change  such  entries  to  homestead  entries 
and  proceed  to  perfect  their  titles  to  their  respective  claims,  under  the  homestead 
law,  notwithstanding  they  may  have  heretofore  had  the  benetit  of  such  law. 

The  right  of  transmutation  of  a  pre-emption  filing  into  a  homestead 
entry  is  created  and  made  a  part  of  the  homestead  law  (2289  Kevised 
Statutes),  but  such  right  could  not  be  claimed  by  a  party  who  had 
already  exhausted  his  homestead  right  by  a  former  homestead  entry. 

This  in  many  cases  became  a  hardship  and  Congress  recognizing  that 
fact,  passed  the  above  section,  which  virtually  confers  upon  pre-emp- 
tion claimants  whose  claims  were  pending  at  the  date  of  the  act,  the 
right  of  a  second  homestead  entry. 

The  case  at  bar  appears  to  be  an  entry  of  this  character  and  clearly 
falls  within  the  provisions  or  said  section. 

The  appellant  further  contends  that  Dunbar  had  no  legal  right  to 
transmute  his  pre-emption  to  a  homestead,  for  the  reason  that  he  al- 
leged settlement  on  the  land  August  1,  1386,  whereas  in  fact  he  made 
settlement  June  1,  18S5. 

Where  there  are  no  adverse  interests  or  claimants  for  the  land  and 
the  matter  is  solely  a  question  between  the  pre-emptor  and  the  govern- 
ment, it  is  immaterial  how  long  the  party  resides  upon  his  claim,  before 
making  his  pre  emption  filing. 

The  filing  of  a  declaratory  statement  is  not  made  a  condition  precedent  to  the 
exercise  of  the  pre-emptive  right,  hut  is  merely  a  protection  against  subsequent 
settlers.    Ellen  Barker  (4  L.  D.,  514) ;    Melissa  J.  Cunningham  (8  L.  D.,  433). 

Your  decision  is  affirmed. 
2565— VOL  13 37 
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HOMESTEAD  ENTRY— INDIAN  ^OCCUPANCY. 

Tom  and  Louis  v.  McCabty. 

Land  used  and  occupied  by  ludiaus  isnofc  subject  to  entry  by  others. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qener<il 

Land  Office^  November  20, 1891, 

The  land  in  controversy  is  the  B.  J  of  S W,  \  Sec.  21,  and  B.  J  of  NW. 
i,  Sec.  28,  T.  7  N.,  R.  3  B.,  H.  M.,  Humboldt,  California,  laud  district. 

The  record  shows  that  McOarty  made  homestead  entry  for  said  tract 
June  12, 1889.  On  October  14, 1889,  at  the  instance  of  Captain  William 
B.  Dongherty,  U.  S.  A.,  and  acting  Indian  agent,  affidavits  of  contest 
were  filed,  alleging  that  Tom,  and  Louis  his  son,  had  lived  on  and  calti- 
vated  said  land  for  nineteen  years.  A  hearing  was  had  before  the 
local  officers,  at  which  both  parties  appeared,  on  December  5, 1889,  and 
as  a  result  thereof,  the  register  held  that  the  said  homestead  entry 
should  be  canceled,  while  the  receiver  held  that  it  should  remain  intact. 
On  appeal  by  the  Indians  you  by  letter  of  ^lay  17, 1890,  held  the  home- 
stead entry  for  cancellation,  whereupon  McCarty  prosecutes  this  appeal. 
The  specifications  of  errors  are  six  in  number,  the  first  three  and  the 
sixth  are  to  the  effect  that  your  decision  is  against  the  law  and  the  evi- 
dence; the  fourth,  that  the  land  department  is  without  jurisdiction  to 
try  the  case  because  no  affidavit  had  been  filed  upon  which  to  base  a 
contest;  the  fifth  that  the  Indians  had  never  made  any  application  for 
said  land. 

The  testimony  shows  that  Indian  Tom  and  his  wife  and  son  Louis, 
have  occupied  this  land  for  twenty  years;  that  they  have  three  small 
houses  on  it  and  nearly  two  acres  fenced  and  in  cultivation,  and  have 
raised  vegetables  thereon  for  fifteen  years;  that  they  have  fruit-bearing 
trees,  and  that  they  have  not  been  dependent  on  the  Hoopa,  or  any 
other  reservation  for  their  support.  McOarty  tried  to  drive  them  off 
the  land,  after  he  made  his  entry.  They  applied  to  Captain  Dougherty 
for  protection  and  he  caused  affidavits  to  be  made  and  filed  instituting 
this  contest,  and  assisted  them  in  every  way  he  could  in  the  protection 
of  their  rights.  In  this  he  did  right.  Mission  Indians  r.  Walsh  (12  L. 
D.,  516). 

By  circular  letter  October  20,  1887  (6  L.  D.,  341),  the  Department 
directed  that  'Hands  occupied  by  Indian  inhabitants  in  any  part  of  the 
public  land,  states  and  territories,'^  were  not  subject  to  entry.  There- 
fore McCarty  should  not  have  been  permitted  to  make  his  entry  and 
you  will  cause  the  same  to  be  canceled. 

Your  decision  is  affirmed. 
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PRE-EMPTION— MARRIED  AVOMAN-IIEAD  OF  FAMILY. 

WiLLARD  V.  HASHMAN. 

A  mai'ried  woman  who  yolnntarilyfand  without  good  cause,  leaves  the  home  of  her 
husband  to  reside  elsewhere,  even  though  she  take  the  children  with  her,  is  nut 
the  *'head  of  a  family,"  nor  as  such  qualified  to  make  pre-emption  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  20,1891. 

I  have  considered  the  case  of  F.  M.  Willard  v,  Cora  L.  £ia8hman^ 
npon  the  appeal  of  the  former,  from  yoar  decisiou  holding  for  cancel- 
lation his  pre-emption  filing  for  the  NW.  J  of  Sec.  21,  T.  25,  R.  49, 
Chadron  land  district,  Nebraska. 

Hashman  filed  her  pre-emption  declaratory  statement  for  the  land  iu 
question  on  the  18th  of  May,  1887,  alleging  settlement  on  the  4th  of 
April  of  that  year.  Willard  filed  his  pre-emption  declaratory  statement 
for  the  same  land  on  the  11th  of  May,  1887,  alleging  settlement  on  the 
9th  of  that  month. 

After  giving  due  notice  by  publication,  Hashman  presented  final 
proof  on  the  26th  of  May,  1888,  at  which  time  Willard  protested  against 
the  acceptance  of  the  same,  alleging  that  he  was  an  adverse  claimant 
for  the  land,  and  that  Hashman  was  not  a  qualified  pre-emptor,  for  the 
reason  that  she  was  the  lawful  wife  of  one  Oalvin  L.  Hashman,  who 
was  still  living,  and  from  whom  she  had  never  been  divorced. 

A  hearing  followed,  at  the  conclusion  of  which  the  register  and  re- 
ceiver rendered  their  decision,  holding  that  Hashman  was  a  qualified 
pre-emptor,  that  her  final  proof  should  be  accepted,  and  the  pre-emp- 
tion filing  of  Willard  should  be  canceled.  Upon  an  api)eal  to  your 
office  from  that  decision,  the  judgment  of  the  register  and  receiver  waa 
affirmed  by  you  on  the  2d  of  April,  1890,  and  a  further  appeal  by  Wil- 
lard brings  the  case  to  this  Department. 

To  be  entitled  to  make  pre  emption  filing  for  public  land,  a  person 
must  be  either  the  head  of  a  family,  a  widow,  or  single  person  over 
twenty-one  years  of  age,  and  must  possess  the  qnalifications  of  citizen- 
ship required  by  section  2259  of  the  Revised  Statutes.  The  claimant 
in  this  case  was  not  twenty-one  years  of  age,  neither  was  she  a  widow. 
To  be  qualified,  then,  as  a  pre-emptor,  she  must  be  the  head  of  a  family. 

Upon  this  question  the  facts  are,  that  at  the  time  of  her  filing  she 
was  eighteen  years  of  age,  and  the  mother  of  three  children.  From 
the  time  of  her  marriage,  which  took  place  in  November,  1883,  until  the 
24th  of  February,  1887,  she  lived  with  her  husband  upon  a  tract  of  gov- 
eminent  land  entered  or  tiled  upon  by  the  husband.  Upon  the  date  last 
stated,  her  husband  and  herself  signed  an  agreement  of  separation,  by 
the  terms  of  which  the  husband  was  to  take  his  team,  grain  and  farm 
implements,  and  leave  the  wife  the  children  and  the  land.  The  claim- 
ant's father  agreed  to  pay  the  husband  $25  in  cash,  but  failed  to  do  so* 
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The  basbaud  executed  no  relinquisbnieut  of  the  laud,  bat  he  took  the 
property  stated,  and  left  the  premises.  In  about  a  week  he  returned, 
and  finding  his  family  absent  from  the  house,  took  possession  of  it,  and 
put  a  new  lock  on  the  door  to  prevent  his  wife  from  getting  admi.ssioii, 
and  again  left  the  premises.  His  wife  returned,  got  into  the  house 
through  a  window,  removed  the  furniture  and  provisions  from  the  house, 
and  on  the  4th  of  April  following,  made  settlement  upon  the  land  in 
qui'Htion,  where  she  resided  up  to  the  time  that  she  presented  her 
final  proof.  Her  children  resided  with  her,  until  the  12th  of  April,  ISSvS, 
when  they  were  taken  by  their  father.  At  the  time  of  making  final 
proof,  however,  one  of  the  children  was  living  with  claimant.  The  hus- 
band, in  the  meantime,  continued  to  reside  upon  the  land  for  which  he 
made  filing  before  the  separation,  and  frequently'  visited  his  wife  and 
children  upon  her  claim,  until  he  took  the  children  away. 

In  reference  to  their  separation  he  testified  that  it  was  simply  agreed 
that  they  should  separate.  "  It  was  not  stated  how  long  we  were  to 
stay  separate.  I  never  had  any  understanding  with  her  that  we  would 
live  together  again."  On  cross-examination,  in  answer  to  the  question  : 
*'Did  you  state,  about  the  time  of  your  separation,  to  a  number  of  par- 
ties, that  you  would  never  live  with  her  again  !  '^  he  answered,  "  I  said 
I  would  never  bring  her  home  to  live  there,  because  her  folks  would 
separate  us  again."    He  further  testified, 

I  have  had  considerable  trouble  with  her  folks ;  never  with  her  to  amount  to  any- 
thing. We  have  been  friendly  since  we  separated ;  since  then  I  have  met  her  in  uinuy 
places,  and  had  conversation  with  her;  I  have  been  to  her  house  as  many  as  a  dozen 
times;  sometimt^s  I  would  stay  an  hour  or  two,  sometimes  longer ;  we  have  cohabited 
as  husband  and  wife  since  she  has  lived  on  this  place  ;  I  ate  supper  there  the  night 
before  Christmas ;  went  there  about  dusk  and  stayed  until  along  in  the  night ;  have 
never  stayed  all  night  with  her  on  the  claim ;  the  last  time  I  spoke  to  her  was  April 
26,  at  my  place;  the  last  time  before  that  was  April  12,  when  she  gave  me  the  chil- 
dren ;  we  had  no  quarrel ;  I  told  her  I  had  heard  things  I  did  not  like,  and  was  go- 
ing to  get  a  divorce;  up  to  that  time  the  trouble  had  been  with  her  parents,  and  not 
with  her ;  the  separation  was  not  of  my  own  free  will ;  her  folks  said  they  would  cut 
me  inch  by  inch  if  I  did  not  leave;  I  intended  to  come  back  again  ;  when  I  visited 
her  on  her  claim  I  took  the  children  some  things  to  eat  and  to  wear. 

After  the  husband  had  testified  the  wife  was  sworn,  and  stated  that 
she  had  not  lived  with  her  husband  since  the  24th  of  February,  1887. 
"  We  have  never  since  then  had  anything  to  do  with  each  other  as  wife 
and  husband."  She  also  testified  that  he  had  been  to  her  place  but  a 
few  times  since  the  separation ;  that  he  was  there  the  night  before 
Christinas  and  brought  the  children  a  pair  of  shoes  apiece,  some  candy, 
and  a  calico  dress  for  the  little  girl ;  that  when  she  left  his  house  she 
took  her  clothes,  and  furniture  and  bedding,  and  three  sacks  of  flour, 
and  three  sacks  of  potatoes,  and  that  he  had  furnished  her  no  provisions 
since  that  time;  that  she  was  present  when  her  husband  took  the  chil- 
dren away  from  her  claim. 

The  priority  of  the  settlement  of  Mrs.  Hashman  upon  the  land  in 
question,  over  that  of  Willard,  is  not  disputed,  and  the  sufliciency  of 
her  residence,  improvements  and  cultivation  thereon  is  not  questioned. 
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The  only  question  Id  the  case,  therefore,  as  before  stated,  is  as  to 
whether  she  was  or  was  not  ^'  the  head  of  a  famil}' "  at  the  time  of  her 
filing.  In  reference  to  that  question,  I  think  it  a  correct  legal  proposi- 
tion to  say,  that  where  the  husband  and  father  is  of  sound  mind,  not 
convicted  of  crime,  nor  restrained  of  his  liberty,  that  the  law  recognizes 
him  as  the  head  of  the  family.  In  such  a  case,  should  the  wife  volun- 
tarily leave  the  home  of  the  husband  and  father,  and  establish  for  her- 
self a  home  elsewhere,  even  though  she  take  their  children  with  her, 
she  does  not  become  the  head  of  the  family. 

Applying  this  rule  to  the  case  at  bar,  and  it  is  clear  that  Cora  L. 
Hashman,  at  the  time  of  her  settlement,  her  filing,  and  her  final  proof, 
was  not  a  qualified  preemptor.  She  was  not  a  deserted  wife,  as  what- 
ever desertion  there  was  in  the  case  was  contributed  by  herself.  She 
voluntarily  left  the  home  where  she  and  her  husband  had  resided,  and 
where  he  continued  to  reside,  and  when  she  did  so,  without  good  cause 
or  provocation,  he  was  released  from  his  obligation  to  support  her. 

To  hold  that  a  wife  may  leave  the  home  of  her  husband  and  make 
settlement  upon  public  laud,  and  acquire  title  thereto,  would  be  a  dan- 
gerous precedent  to  establish,  and  one  wbich  would  result  in  much 
fraud  against  the  government. 

I  conclude,  therefore,  that  Cora  L.  Hashman,  at  the  time  of  her  filing 
for  the  land  in  question,  did  not  possess  the  qualifications  of  a  pre- 
emptor, as  required  by  section  2259  of  the  Revised  Statutes,  and  that 
the  decision  appealed  from  must  be,  and  hereby  is  reversed. 


CONFIRMATION— SECTION  7,  ACT  OF  MARCH  8,  1891. 

Peterson  v.  Cameron  et  al. 

Failure  to  comply  >vith  the  law  on  the  part  of  the  en  try  man,  or  want  of  £:ood  faith 
on  his  part,  and  that  of  his  immediate  transferee,  will  not  defeat  confirmation 
nnder  section  7,  act  of  March  3, 1891,  for  the  protection  of  asnhsequent  bona  fide 
incumbrance,  executed  after  fiual  entry  and  prior  to  March  1,  1  ^88. 

A  trust  company  holding  a  mortgage  deed,  executed  to  secure  the  payment  of  bonds, 
may  properly,  for  the  protection  of  the  bond  holders,  invoke  the  confirmatory 
provisions  of  said  section. 

Actiny  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

November  21,  1891. 

On  March  30,  1881,  Archibald  Cameron  filed  a  pre-emption  declwra- 
tory  statement  for  the  N  J  NVV  J  Sec.  26,  and  S  ^  S W  J  Sec.  23,  T.  59  N., 
E.  16  W.,  Duluth,  Minnesota,  and  on  September  20,  1881,  he  submitted 
final  proof  and  located  land  warrant  No.  99,227  under  the  military 
bounty  land  act  of  March  3,  1855,  in  payment  therefor,  and  a  receipt 
and  final  certificate  were  issued  to  him. 

On  December  23,  1887,  Emilie  Peterson  initiated  a  contest  ag^iinst 
said  entry  and  a  trial  was  had  on  Sei)tember  27,  1888,  at  which  con- 
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testant  appeared  by  attorney,  the  O.  N.  Nelson  Lumber  Company  also 
appeared  by  its  attorney. 

After  considering  the  evidence  submitted,  on  June  7,  18^9,  the  reg- 
ister and  receiver  found  in  favor  of  contestant  and  recommended  that 
said  entry  be  canceled.  Said  lumber  company  appealed  from  said  find- 
ing to  your  office  and  on  April  4,  1891,  filed  a  motion,  accompanied  by 
an  affidavit  of  G.  N.  Kelson,  president  of  said  company,  stating  that  the 
company  purchased  the  tract  from  the  entryman,  for  a  valuable  con- 
sideration, after  final  entry  and  before  March  1,  1888,  and  asking  that 
patent  issue  thereon  in  accordance  with  the  provisions  of  section  7  of 
the  act  of  March  3,  1891,  (26  Stat,,  1095). 

On  June  3, 1891,  contestant  filed  in  your  office  affidavits  tending  to 
show  that  the  entry  in  question  was  made  in  the  interest  of  said  lumber 
company,  and  protested  against  confirmation. 

On  August  27, 1891,  said  case  was  considered  by  you  and  it  was  held 
that, 

While  the  showing  made  by  the  affidavits  filed  in  opposition  to  the  motion  to  pass 
this  case  to  patent  by  reason  of  the  said  purchase  made  by  the  lumber  compauy, 
would  seem  to  indicate  sufficient  grounds  to  warrant  an  investigation  on  account  of 
bad  faith  on  the  part  of  said  lumber  company  and  collusion  between  it  and  the  en- 
tryman, yet|  in  view  of  the  fact  that  this  entry  must  pass  to  patent  in  the  interest  of 
the  Boston  Safe  Deposit  and  Trust  Company,  an  incumbrancer  in  good  faith,  as  will 
hereinafter  be  seen,  it  is  immaterial  whether  or  not  said  lumber  company  acted  in 
bad  faith  in  becoming  the  purchaser  of  said  tract. 

The  affidavit  of  Frederick  M.  Stone,  president  of  said  Boston  Safe 
Deposit  and  Trust  Company,  and  the  application  of  said  company  for 
confirmation  under  the  act  above  cited  show  substantially:  that  on  March 
21,  1885,  which  was  after  final  entry,  and  before  March  1,  1888,  said 
C.  N.  Nelson  Lumber  Company  executed  a  trust  deed  and  mortga<>e 
to  the  Boston  Safe  Deposit  and  Trust  Company  covering  all  its  lands 
amounting  to  about  200,000  acres,  including  the  tract  in  question.  It 
appears  that  said  lumber  company  was  desirous  of  funding  its  indebt- 
edness and  retiring  its  preferred  stock,  to  do  which  it  determined  to 
execute  negotiable  coupon  bonds  in  the  denomination  of  one  thousand 
dollars  each,  and  to  an  amount  not  exceeding  in  the  aggregate  the  sum 
of  one  million  two  hundred  thousand  dollars. 

To  secure  the  payment  of  these  bonds,  principal  and  interest,  the 
trust  deed  and  mortgage  in  question  was  executed.  The  bonds  are 
made  payable  to  the  trust  con^pany,  and  are  to  be  paid  by  the  lumber 
company  as  they  mature.  The  trustee  is  the  agent  of  the  bond-holders 
to  secure  the  payment  of  whose  bonds  they  hold  the  trust  deed. 

It  is  shown  by  theaflBdavit  tiled  on  the  part  of  the  trust  company  on 
July  17,  1891,  in  support  of  its  motion  for  confirmation,  that  there  was 
then  in  the  sinking  fund  provided  for  in  the  mortgage  trust  deed  the 
sum  of  $23,588.74,  and  that  the  indebtedness  of  the  lumber  company 
was  at  that  date  as  evidenced  by  outstanding  bonds,  secured  by  said 
trust  deed,  $331,411.26  over  and  above  the  amount  in  said  sinking  luud. 
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Contestant  filed  a  motion  in  3*our  office  asking  that  the  petition  for  con- 
firmation be  denied,  contending  that  the  Boston  Safe  Deposit  and  Trust 
Company  is  a  naked  trnstee  without  beneficial  interest,  and  is  not  a 
transferee  or  incnmbrancer  within  the  intent  and  meaning  of  the  7th 
section  of  the  act  of  March  3,  1891,  supra^  and  that  it  is  not  shown  that 
the  secnrity  of  the  trust  deed,  as  to  this  tract,  is  essential  to  the  pro- 
tection of  said  trust  company,  or  of  the  holders  of  any  of  the  bonds  pur- 
ported to  be  secured  by  such  trust  deed.  These  are  the  chief  objections 
urged  by  contestant  why  the  entry  should  not  be  confirmed. 

You  decided  that  the  entry  must  be  confirmed  and  passed  to  patent, 
accordingly  the  contest  of  Peterson  was  dismissed.  She  has  appealed 
from  said  judgment  to  this  Department. 

I  think  your  judgment  is  correct. 

It  is  true  the  entryman  is  shown  to  have  failed  to  establish  his  resi- 
dence on  the  tract  and  to  have  made  the  entry  in  the  interest  of  the 
lumber  company,  and  if  the  interest  of  said  company  alone  was  at 
stake  no  confirmation  could  take  place,  as  provided  in  section  7  of  the 
act  cited,  because  said  company  is  not  shown  to  have  been  a  bona 
fide  purchaser. 

The  section,  however,  provides  for  confirmation  where  the  tract  cov- 
ered by  an  entry  has  been  incumbered  after  final  entry  and  before 
» March  1, 1888,  if  the  incumbrance  is  bona  fide  and  in  the  hands  of  a 
bona  fide  mortgagee.  The  Boston  Safe  Deposit  and  Trust  Company  is 
a  corporation  under  the  laws  of  the  State  of  Massachusetts,  empow- 
ered to  act  for  others  in  business.  The  mortgage  deed  held  by  it  in 
this  case,  executed  after  final  entry  and  before  March  1,  1888,  is  held 
in  trust  for  the  holders  of  the  bonds  of  the  lumber  company.  The 
bondholders  have  purchased  said  bonds  on  the  strength  of  the  secu- 
rity offered,  which  was  a  trust-deed  for  the  real  estate  in  question,  to- 
gether with  other  property  described  in  said  instrument.  They  may  be 
said  to  have  parted  with  their  money  because  of  the  issuance  of  the  final 
receipt  by  the  receiver  of  the  land  office;  certain  it  is,  that  the  bonds 
would  not  have  been  purchased  except  for  the  reliance  by  the  pur- 
chasers in  the  genuineness  of  the  title  of  the  tracts  covered  by  said 
trust-deed.  They  are  the  real  owners  of  the  said  instrument,  and  they 
alone  are  entitled  to  the  benefits  to  be  derived  from  it.  It  is  the  duty 
of  the  trust  company  to  protect  the  rights  of  the  bond -holders,  and  its 
application  for  confirmation  is  made  for  their  protection.  It  represents 
the  bond-holders  in  all  proceedings  afifecting  the  mortgage  security, — 
Lewis  V.  Baird,  (3  McLean  56). 

The  duty  of  such  trustee  to  defend  the  title,  at  law  or  in  equity,  in 
case  a  suit  is  brought  against  it,  is  unquestioned,  Williams  v,  Gibbes, 
20  How.,  535. 

And  it  may  bring  suit  to  enforce  the  security  witliout  uniting  as 
paities  those  for  whose  benefit  the  suit  is  prosecuted,  Chicago  &  G.  W. 
E.  R.  Land  Company  v.  Peck,  112  Ills.  408;  Carey  v.  Brown,  92  U.  S., 
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171;  Kerrisoii  v,  Stewart,  03  U,  S.,  155;  Jones  on  Corporate  Bonds 
and  Mortgages,  Sees.  288  and  289. 

In  this  case  the  tract  was  incumbered  after  final  entry  and  prior  to 
March  1, 1888.  No  adverse  claim  exists  which  originated  prior  to  final 
entry,  and  the  evidence  in  the  record  shows  the  incumbrance  to  have 
been  bona  fide,  and  that  it  is  held  by  a  bona  fide  holder.  The  lien  has 
never  been  discharged  or  satisfied. 

The  contest  of  Peterson  is  dismissed,  and  your  judgment  affirmed* 
You  will  issue  a  patent  for  the  tract  covered  by  said  entry. 


VIRGINIA  MILITARY  L.AND  WARRANT-PATENT. 

L.  E.   SCOVIL. 

Sectiou  3,  act  of  May  27,  18d0,  extends  the  time  for  the  survey  of  warrant  locations 
in  the  Virginia  military  district  of  Ohio,  where  the  entry  was  made  prior  to  Jan- 
nary  1, 1852,  and  provides  for  the  issuance  of  patent  tbereou,  and  rights  acqnired 
hy  compliance  with  said  statute  are  not  divested  by  the  act  of  August  7,  1882. 

Secretary  Kohle  to  the  Commissioner  of  the  General  Land  Office,  November 

23, 1891. 

On  March  5,  ISSl,  Sain  Kendrick,  as  attorney  for  L.  E.  Scovil,  filed^ 
an  application  for  the  issuance  of  patent  for  one  hundred  and  eight 
acres  of  land  in  the  Virginia  military  district,  Ohio,  located  August  14, 
1812,  in  the  name  of  John  Steed,  as  the  amount  remaining  due  on  Vir- 
ginia military  land  warrant,  No.  4917,  for  666^  acres,  issued  to  John 
Steed  for  services  as  Captain  of  the  continental  line,  in  the  war  of  the 
revolution.  It  appears  that  L.  E.  Scovil  claims  title  to  said  location 
under  mesne  conveyances  from  John  Steed,  the  warrantee. 

This  warrant  was  satisfied  to  the  extent  of  558§  acres  of  land,  which 
had  been  previously  located  and  surveyed,  and  patent  issued  therefor. 
The  location  or  entry  of  the  remaining  one  hundred  and  eight  acres  due 
upon  said  warrant  was  surveyed  on  March  1,  1881,  by  the  surveyor  of 
the  Virginia  military  district,  Ohio,  who  certified  that  warrant  No,  4917, 
on  which  s-iid  survey  of  one  hundred  and  eight  acres  is  made,  is  on  file 
in  his  office  and  has  not  been  satisfied,  and  that  the  entry  on  which  the 
survey  is  founded  was  made  August  14,  1812. 

You  rejected  the  application  for  patent,  upon  the  ground  that  there 
is  no  authority  of  law  under  which  such  patent  can  be  issued.  From 
this  decision  the  applicant  appealed,  in  due  time,  which  was  transmitted 
to  the  Department  with  your  letter  of  October  20, 1890. 

In  the  cession  of  the  northwestern  territory  to  the  United  States  by 
the  State  of  Virginia,  a  reservation  was  made  of  certain  lands  between 
the  Little  Miami  and  Sciota  rivers,  for  the  purpose  of  satisfying  the 
deficiency  in  warrants  issued  by  the  State  of  Virginia  to  the  oflicers 
and  soldiers  of  the  continental  troops.    This  reservation,  as  held  by  the 
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supreme  coart,  in  the  case  of  Jackson  v.  Clark  (1  Peters,  628),  was  not 
of  the  whole  tract  of  country  between  said  rivers,  but  only  so  much  of 
it  as  might  be  necessary  to  make  up  the  deficiency  required  to  satisfy 
said  warrants,  and,  under  the  cession,  the  United  States  had  tbe  right 
to  prescribe  the  time  within  which  Virginia  military  warrants  might  be 
located,  and  to  annex  conditions  to  the  extension  of  the  time. 

The  act  of  March  23,  1804  (2  Stat.,  274),  required  the  holders  of  said 
warrants  to  complete  their  locations  within  three  years  from  the  passage 
of  said  act,  but  the  act  of  March  2,  1807  (2  Stat.,  424),  extended  the 
time  to  three  years  for  making  locations  and  five  years  for  returning 
surveys.  The  time  was  further  extended  by  various  acts  of  Congress, 
passed  from  time  to  time,  when  the  act  of  February  18, 1871  (16  Stat, 
416),  was  passed,  providing : 

That  the  lands  remainiug  unsarveyed  and  unsold  in  the  Virgiuia  military  district 
in  the  State  of  Ohio  be,  and  the  same  are  hereby,  ceded  to  the  State  of  Ohio,  upon 
the  conditions  foUowing,  to  wit :  Any  person  -who,  at  the  time  of  the  passage  of  this 
act,  is  a  bonaiide  settler  on  any  portion  of  said  land  may  hold  not  exceeding  one 
hundred  and  sixty  acres  so  by  him  occupied  by  his  pre-empting  the  same  in  such 
manner  as  the  legislature  of  the  State  of  Ohio  may  direct. 

The  act  of  May  27, 1880  (21  Stat.,  142),  construed  and  defined  the 
act  of  February  18,  1871,  declaring  that  it 

had  no  reference  to  lands  which  were  included  in  any  survey  or  entry  within  said 
district  founded  upon  military  warrant  or  warrants  upon  continental  establishment, 
and  the  true  intent  and  meaning  of  said  act  was  to  cede  to  the  State  of  Ohio  only 
such  lands  as  were  unappropriated,  and  not  included  in  any  survey  or  entry  within 
said  district,  which  survey  or  entry  was  founded  upon  military  warrant  or  warrants 
upon  contiuental  establishment. 

The  2d  section  of  this  act  declared  valid  all  legal  surveys  returned  to 
the  laud  office  on  or  before  March  3,  1857,  on  entries  made  on  or  before 
January  1,  1852. 

At  the  time  of  the  passage  of  said  act,  the  survey  of  this  location  had 
not  been  made,  and  therefore  did  not  come  within  the  provisions  of 
said  section,  but  the  entry  had  been  made  prior  to  January  1, 1852,  and 
as  to  such  entries  the  time  was  extended  for  making  and  returning  of 
th«  surveys  by  the  3d  section  of  the  act,  which  is  as  follows: 

That  the  officers  and  soldiers  of  the  Virgiuia  Hue  on  continental  establishment, 
their  heirs  or  assigns,  entitled  to  bounty  lauds,  which  have,  ou  or  before  January 
first,  eighteen  buudred  and  fifty-two,  been  entered  within  the  tract  reserved  by 
Virgiuia,  between  the  Little  Miami  and  Sciota  Rivers,  for  satisfy iug  the  legal 
bounties  to  her  ofllcers  aud soldiers  upon  continental  establishiueut,  shall  be  allowed 
three  years  from  and  after  the  passage  of  this  act  to  make  and  retniu  their  surveys 
for  record  to  the  office  of  the  principal  surveyors  of  said  district,  aud  may  tile  their 
plats  and  certiticates,  warrants,  or  certified  copies  of  warrants,  at  the  General  Land 
Office,  and  receive  patents  for  the  same. 

The  4th  section  of  the  act  provides : 

This  act  shall  not  in  any  way  affect  or  interfere  with  the  title  to  any  lands  sold  for 
a  valuable  consideration  by  the  Oliio  Agiicultural  and  Mechanical  College,  grantee, 
under  the  act  of  February  Idth,  eighteen  hundred  aud  seventy-one. 
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Under  the  provisions  of  this  section,  the  survey  of  this  entry,  as  be- 
fore stated,  was  made,  March  1, 1881,  and  returned  to  the  General  Land 
Office,  March  5, 1881,  and  application  for  patent  was  then  filed. 

No  sictioD  appears  to  have  been  taken  upon  this  application  until 
January  13,  1887,  when  your  office  declined  to  recommend  the  issuance 
of  patent,  for  the  reason  that  the  act  of  August  7,  1882  (22  Stat.,  348), 
confirmed  all  existing  titles  to  lands  in  the  Virginia  military  distiict, 
Ohio,  and  repealed  so  much  of  the  act  of  May  27,  1880,  as  conflicted 
therewith ;  that  the  provisions  of  section  3  of  said  act  of  1880,  author- 
izing the  issuance  of  patents,  was  abrogated  and  the  jurisdiction  of  the 
land  department  of  the  United  States  over  such  lauds  and  titles  was 
finally  and  absolutely  extinguished. 

The  1st  section  of  said  act  is  as  follows : 

That  any  person  in  the  actual  open  possession  of  any  tract  of  land  in  the  Virginia 
military  district  of  the  State  of  Ohio,  under  claim  and  color  of  title  made  in  good 
faith  based  upon  or  dcdncible  from  entry  of  any  tract  of  land  within  said  district 
founded  upon  military  warrant  npou  continental  establishment,  and  a  record  of 
which  entry  was  duly  made  in  the  office  of  tbe  principal  surveyor  of  the  Virginia 
military  district,  either  before  or  since  its  removal  to  Chillicot-he,  Ohio,  prior  to  Jan- 
nary  jBrst,  eighteen  hundred  and  fifty-two,  such  possession  having  continued  for 
twenty  years  last  past,  under  a  claim  of  title  on  the  part  of  said  party  either  as  en- 
trynian,  or  of  his  or  her  grantors,  or  of  parties  by  or  under  whom  such  party  claims 
by  purchase  or  inheritance,  and  they  by  title  based  upon  or  dcducible  from  such  entry 
by  tax-sale  or  otherwise,  shall  be  deemed  and  held  to  be  the  legal  owner  uf  such  land 
60  included  in  said  entry,  to  the  extent  and  according  to  the  purport  of  said  entry  or 
of  his  or  her  paper  titles  based  thereon  or  dedncible  therefrom. 

The  2d  section  of  the  act  repeals  so  much  of  the  acts  of  1871  and  1880 
as  are  in  conflict  therewith. 

The  3d  section  of  the  act  of  May  27,  1880,  merely  extended  tbe  time 
for  surveying  the  land  entered  with  Virginia  military  land  warrants 
prior  to  January  1,  1852,  and  for  returning  said  surveys  to  the  General 
Land  Office,  and  also  provided  for  the  issuance  of  patents  therefor. 
But  such  patent  does  not  operate  to  defeat  the  title  to  any  lands  sold  by 
the  Ohio  Agricultural  and  Mechanical  College,  grantee,  under  the  act 
of  February  18,  1871,  for  the  reason  that  the  4th  seciion  of  the  act  of 
May  27, 1880,  ''must  be  held  to  have  the  legal  operation  and  effect  of 
confirming  and  ratifying  previous  titles  made  by  the  Ohio  Agricultural 
and  Mechanical  College,  under  the  act  of  February  18,  1871."  Coan  v, 
Flagg,  123  U.  S.,  128.  It  was  not  intended  by  this  to  require  the  gov- 
ernment to  investigate  the  question  of  titles  before  issuing  patents,  but 
merely  to  determine  that  the  applicant  had  complied  with  the  provi- 
sions of  said  section  and  was  entitled  to  a  patent  for  the  land  covered 
by  his  entry,  subject,  however,  to  any  adverse  claim  or  title  derived 
from  tbe  grantee  under  the  act  of  February  18,  1871. 

After  the  survey  upon  this  entry  had  been  made  and  returned  to  the 
General  Land  OflSce  within  tbe  time  limited  by  tbe  act  of  1880,  the  act  of 
August  7,  1882  (siipra)^  was  passed,  the  jmrpose  of  which  was  to 

quiet  the  title  of  all  persous  claiming  lands  in  the  Virginia  military  district,  who  had 
been  in  actual  aad  open  possession  thereof  for  tNveuty  years  under  claim  au«(  color  of 
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title  made  in  good  faith,  based  upon  or  deducible  from  any  entry  founded  upon  a 
military  warrant  upon  continental  establi.shment,  recorded  in  the  office  of  the  prin- 
cipal surveyor  within  the  district  prior  to  January  I,  1852,    Coan  v.  Flagg,  supra. 

While  the  act  declared  that  settlement  and  possession,  ander  an 
entry  duly  made  prior  to  Jauaary  1, 1852,  should  constitute  legal  own- 
ership, without  requiring  a  survey  to  be  made  and  returned,  which  was 
the  equivalent  of  patent,  it  was  not  intended  to  divest  a  right  to  patent 
that  had  already  vested  by  compliance  with  the  act  of  May  27,  1880, 
when  the  act  of  August  7,  1882,  was  passed. 

This  question  was  considered  in  the  case  of  Jeremiah  Hall,  1  L.  D., 
11,  which  came  before  the  Department  upon  the  appeal  of  Hall  from 
the  decision  of  the  Commissioner  refusing  to  issue  patent  upon  his  ap- 
plication, made  May  12, 1880,  as  attorney  for  Samuel  Rugglea,  for  a 
tract  of  land  in  the  Virginia  military  district,  in  Ohio.  In  that  case 
the  survey  was  made  in  1823,  but  was  not  returned  to  the  General 
Land  Office  prior  to  March  3, 1857.  The  Commissioner  refused  to  issue 
patent  for  said  tract,  upon  the  ground  that  the  second  section  of  the 
act  of  May  27, 1880,  only  declared  valid  all  legal  surveys  made  and  re- 
turned to  the  General  Land  Office  prior  to  March  3, 1857,  on  entries 
made  prior  to  January  1, 1852,  and  that  the  only  authority  for  the  is- 
suance of  patents  was  comprised  in  the  third  section  of  the  act,  which 

antborizes  patents  to  be  issued  in  certiiin  clearly  defined  cases;  namely,  wbore 
tbe  warrant  was  entered  on  or  before  Jannary  1, 1852,  and  tbe  survey  bad  not  been 
made  and  returned  to  tbe  General  Land  Office  at  tbe  date  of  tbe  passage  of  tbe  act, 
but  sbonld  after  tbat  date  be  made  And  recorded  in  tbe  office  of  tbe  principal  sur- 
veyor of  tbe  Virginia  military  district  and  returned  to  tbe  office  of  tbe  Commissioner 
of  tbe  General  Land  Office  togetber  with  tbe  original  or  certified  copies  of  tbe  war- 
ran  ts, 

within  three  years  from  the  passage  of  said  act.  The  decision  of  the 
Commissioner  was  affirmed  by  the  Department  on  appeal. 

While  it  is  true  that  all  controversies  in  respect  to  titles  claimed  under 
the  grant  of  February  18,  1871,  or  under  military  warrants,  entries,  or 
surveys  in  the  Virginia  military  district  of  Ohio,  must  be  settled  by 
the  courts,  it  is  nevertheless  the  duty  of  the  Department  to  issue  the 
evidence  of  title  in  the  form  of  patent  to  all  persons  who  were  so  en- 
titled, under  the  act  of  May  27,  1880,  by  having  complied  with  the  terms 
of  said  act. 

The  decision  of  your  office  is  reversed,  and  the  papers  are  returned, 
with  direction  that  you  examine  the  title  of  L.  E.  Scovil,  the  petitioner, 
and,  if  it  appear  that  he  is  the  proper  representative  of  John  Steed, 
the  warrantee,  and  presents  a  full  and  perfect  conveyance  of  all  right, 
title,  and  interest  of  said  warrantee  in  this  entry,  you  will  issue  patent 
upon  the  application  for  the  land  located,  in  the  name  of  the  legal  rep- 
resentative of  John  Steed,  the  original  warrantee. 
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SHALLOW  LAKESU-APPLICATION  FOR  SURVEY. 

John  P.  Hoel. 

An  applicatioQ  for  the  sarvey  of  land  covered  by  a  non-navigable  lake  must  be  de- 
nied, where  it  appears  that  said  lake  baa  been  meandered  and  the  adjacent  laud 
disposed  of  by  the  government,  as  the  land  covered  by  snch  lake  belongs  to  the 
adjoining  proprietors  and  not  to  the  United  States. 

The  case  of  James  Popple  et  al.,  12  L.  D.,  433,  overruled. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 23,  1891. 

I  have  considered  the  appeal  of  John  P.  Hoel  from  your  decision  of 
April  2, 1890,  denying  his  application  for  the  sarvey  and  entry  of  cer- 
tain lands,  situated  in  Sec.  25,  T.  6  N.,  R.  5  E.,  and  Sec.  30,  T.  6  N.,  R. 
6  E.,  Rapid  City,  South  Dakota. 

It  appears  from  the  affidavit  of  the  applicant  that  the  lands  in  ques- 
tion are  embraced  within  the  meanders  of  a  lake  situate  in  said  town- 
ships ;.  that  the  lands  surrounding  the  lake  are  designated  by  lots ; 
that  during  the  wet  season  standing  water,  from  six  inches  to  a  foot  in 
depth,  covers  about  fifty  acres  of  the  land,  and  in  the  dry  weather  the 
waters  disappear ;  that  the  lake  has  a  natural  outlet  and  can  be  easily 
drained  by  ditching;  that  the  largest  part  of  the  Ian  1,  as  known  in 
the  land  office  as  "lake,"  is  never  covered  with  water  at  any  time.; 
that  the  meandered  portion  of  the  lake  covers  about  one  hundred  and 
forty-five  acres. 

The  plats  of  the  official  survey  of  said  townships  (approved  Decem- 
ber 20,  1879,  and  February  10, 1880,)  show  that  at  dates  of  survey  a 
lake  existed  in  the  W.  J  of  Sec.  30,  in  T.  6  N ,  R.  6  E.,  and  the  E.  i  of 
Sec.  25,  T,  6  N.,  R.  5  E.  The  lauds  surrounding  the  lake  are  desig- 
nated by  lots.  Immediately  contiguous  to  and  surrounding  this  lake 
are  six  of  these  lots.  Two  of  them  are  in  Sec.  25 — the  first  one  being 
a  portion  of  the  NE.  J  of  the  NE.  J,  and  consisting  of  34.30  acres,  upon 
which  George  N.  Cole  made  homestead  entry,  October  19, 1887.  The 
second  lot,  in  Sec.  25,  consists  of  32.42  acres,  and  is  covered  by  the  de- 
claratory statement  of  John  P.  Hoel  (claimant),  made  November  10, 
1888.  There  are  four  of  these  lots  in  said  Sec.  30 — the  first  three  of 
which,  embracing,  respectively,  8.45,  20.90,  and  38.46  acres,  are  covered 
by  the  timber  culture  entry  of  Charles  W.  Oakes,  made  February  11, 
1890,  and  the  fourth  lot  consisting  of  34.24  acres  is  embraced  in  pre- 
emption cash  entry,  made  by  William  H.  Shaw,  Marcli  3,  1SS5. 

It  thus  appears  that  all  the  lots  surrounding  the  lake  are  claimed  by 
parties  seeking  title  thereto  under  the  land  laws  of  the  United  States, 

In  the  case  of  James  Popple  et  al,  12  L.  D.,  433,  it  was  decided  that 
a  survey  may  be  allowed  of  land  formerly  covered  by  the  waters  of  a 
shallow  meandered  lake  that  is  subsequently  drained  by  artificial 
means,  and  thus  rendered  valuable  for  agricultural  purposes.    In  that 
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case  seven  applicants  asked  for  the  survey  of  those  parcels  of  land  fall- 
ing within  the  meandered  lines  of  Crab  Lake,  situated  in  what  would 
be  the  general  subdivisions  of  sections  7,  8,  9,  10,  It,  18,  in  T.  22  N., 
R.  30  E.,  and  sections  12  and  13  in  same  township,  and  ran^e  29  W., 
Olynipia,  Washington  Territory.  It  was  shown  that  the  applicants  by 
the  expenditure  of  large  sums  of  money  and  great  labor  had  reclaimed 
a  large  part  of  the  lake ;  that  they  had  fenced  a  large  part  of  it  and 
rendered  it  valuable  for  meadow  purposes.  The  lake  is  about  five  miles 
long  and  has  a  general  average  breadth  of  a  half  a  mile  and  covers 
about  1,600  acres.  The  public  survey  of  the  adjacent  lands  extends  up 
to  the  lake,  and  subdivisions  were  made  and  marked  lots  1,2,  etc.  At 
the  time  of  the  application  for  the  survey  of  the  lake,  the  contiguous 
lots  were  covered  in  most  cases  by  filings  and  timber  culture  entries, 
except  where  they  fell  in  an  odd  section,  and  those  were  claimed  by  the 
Northern  Pacific  Railroad  Company.  The  question  iu  that  case  was 
as  to  the  ownership  of  the  land  within  the  meandered  lines  of  the  lake, 
and  the  Department  decided  (April  29,  1891,)  that  it  belonged  to  the 
United  States,  and  accordingly  directed  its  survey  and  disposal  under 
the  homestead  laws. 

The  case  at  bar  is  in  all  essential  particulars  the  same  as  the  Popplo 
case  (fitipra)^  and  that  case  would  be  followed,  the  survey  ordered,  and 
the  entry  allowed,  but  for  a  recent  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Hardin  v,  Jordan  (140  U.  S.,371),  decided 
May  11,1891.  That  was  an  action  of  ejectment  brought  by  Gertrude  H. 
Hardin  to  recover  possession  of  certain  fractional  sections  of  land  lying 
on  the  west  and  south  sides  of  a  small  lake,  situate  about  a  dozen  miles 
south  of  Chicago,  Illinois,  and  two  or  three  miles  from  Lake  Michigan  ; 
also  to  recover  the  land  under  water  in  front  of  said  fractional  sections 
and  land  from  which  the  water  retires  at  low  water.  The  lake  is  two  or 
three  miles  in  length,  and  the  main  question  was  whether  the  title  of 
the  riparian  owner  on  such  lake  extends  to  the  center  of  the  lake  or  stops 
at  the  waters'  edge.  The  court  below  (Judges  Blodgett  and  Gresham) 
decided  that  plaintiff's  title  only  extended  to  low  watermark,  and  to  that 
extent  gave  judgment  for  the  plaintiff,  but  as  to  all  the  land  under  per- 
manent water  gave  judgment  for  the  defendant.  The  field  notes  de- 
scribe the  meander  line  of  the  fractional  sections  .as  being  "  along  the 
margin  of  the  lake."  The  lake  never  became  entirely  dry,  nor  was  any 
considerable  portion  of  it  ever  fit  for  cultivation.  The  evidence  showed 
it  to  be  "  anon  navigable  fresh  water  lake  or  pond,"  and  the  patent  re- 
cited the  grant  of  the  lands  to  be  according  to  the  official  plat  of  the 
survey  of  said  lands.  The  supreme  court  reversed  the  action  of  the 
circuit  court,  saying: 

It  baa  never  been  hold  tbcit  the  lands  under  water  in  front  of  such  grauts  are  re- 
served to  the  United  States,  or  that  they  can  be  afterwards  granted  out  toother  per- 
sons to  the  injury  of  the  original  grantees. 
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It  further  says : 

The  meauder  lines  ran  along  or  near  the  margin  of  Bach  waters  are  mn  for  the 
purpose  of  ascertaining  the  exact  quantity  of  the  upland  to  ho  charged  for,  and  not 
for  the  purpose  of  limiting  the  title  of  the  grantee  to  such  meander  lines. 

The  opiuion  re-asserts  the  well  established  doctrine  that  grauts  of 
the  government  for  lands  bordering  on  tide  water  extend  to  high  water 
mark,  and  that  title  to  the  shore  and  lands  under  water  in  front  of  lands 
so  granted  inures  to  the  State  within  which  they  are  situated. 

The  same  rule  has  been  extended  to  our  great  navigable  lakes,  and 
in  some  States  to  the  great  rivers.  But  it  follows  from  said  decision 
that  non-navigable  inland  lakes  and  ponds,  where  the  public  survey 
shows  the  same  meandered,  and  the  fact  appears  that  the  contiguous 
lands  or  lots  have  been  disposed  of  by  the  government,  that  the  land 
covered  by  such  lakes  and  within  the  meandered  lines  does  not  belong 
to  the  government,  but  to  the  adjoining  proprietors,  under  the  common 
law  right  of  riparian  ownership.  The  government  has  no  jurisdiction 
over  such  lands,  and,  therefore,  no  power  to  dispose  of  them. 

Your  said  decision,  denying  Hoel's  application  for  the  survey  of  said 
lands,  must  be  and  it  is  hereby  affirmed.  The  case  of  James  Popple 
et  al,  (supra)  is  hereby  overruled. 


RELINQUISHMENT-PENDING  APPEAL-RULE  68  OF  PRACTICE. 

HERTzoa  V.  Demmer. 

A  relinquishment  filed  during  the  appeal  of  an  adverse  applicant  leaves  the  land 
open  to  the  first  legal  application,  subject  to  the  final  disposition  of  the  pending 
appeal. 

In  such  a  case  the  disposition  of  land  released  under  relinquishment  must  be  con- 
trolled by  the  act  of  May  14, 1880,  and  not  by  the  provisions  of  Rule  53  of  Prac- 
tice. 

« 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  23, 1891. 

On  March  13, 1884,  Matthias  Demmer  filed  declaratory  statement  for 
the  VV.  i  of  the  NE.  ^  of  Sec.  12,  T.  2  S.,  E.  31  W.,  Oberlin,  Kansas; 
and  on  December  1,  1884,  Theresia  Unger  made  timber-culture  entry 
for  the  same  tract.  In  February,  1885,  Demmer  applied  to  make  home- 
stead entry  thereon,  alleging  i)rior  settlement.  His  application  was 
rejected,  because  of  the  existence  of  the  timber  culture  entry;  where- 
upon, without  filing  a  formal  complaint,  he  asked  for  a  hearing  that  he 
might  establish  his  right  to  the  land.  Tbe  hearing  was  had,  and  upon 
the  testimony  then  submitted  the  register  and  receiver  found  that  he 
had  "failed  to  establish  a  residence  on  the  land  within  a  year  from  the 
date  of  his  filing;''  and  were  of  the  opinion  that  he  should  not  be 
allowed  to  make  a  homestead  entry,  because  of  his  pretended  settle- 
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ment,  recommended  that  his  declaratory  statement  be  canceled,  and 
the  timber-culture  entry  of  Miss  linger  be  allowed  to  stand.  From 
this  action  Demmer  appealed,  and  on  May  25,  1886,  your  office  ex- 
pressed the  opinion  that  Demmer  had  <'  failed  to  perform  the  first  act 
towards  establishing  a  claim  to  the  land,''  held  his  declaratory  state- 
ment for  cancellation  and  approved  the  rejection  of  his  application  to 
make  homestead  entry.  From  this  action  Demmer  appealed  to  this 
Department.  On  October  4, 1887,  Miss  Puger  executed  and  filed  in 
the  local  office  a  relinquishment  of  her  timber-culture  entry  on  said 
tract,  which  being  forwarded  here,  Acting  Secretary  Muldrow,  on  No- 
vember 30,  1887,  returned  the  papers  in  the  case  for  such  action  as 
might  be  deemed  proper  by  your  office,  in  view  of  the  relinquishment. 
By  letter  of  February  3,  1888,  the  local  officers  were  informed  of  the 
return  of  the  papers  by  the  Secretary,  that  the  entry  of  Miss  Unger 
had  been  canceled  upon  your  records,  and  ''  the  case  closed  as  to  the 
contest."    It  was  further  said — 

Demmer's  right  to  make  homestead  entry  upon  said  tract  will  be  considered,  shonld 
he  appeal  from  our  action  holding  his  declaratory  statement  for  cancellation,  his 
appeal  having  been  considered  by  the  Hon.  Secretary  only  so  far  as  is  in  contest  with 
the  timber-cnltare  entry  of  Unger. 

On  being  notified,  by  letter  of  February  15, 1888,  of  the  above  con- 
clusion, Demmer  filed  an  appeal  *«  from  the  decision  of  the  Honorable 
Commissioner  of  the  General  Land  Office  to  the  Honorable  Secretary 
of  the  Interior,  in  which  said  d.ecision  by  Hon.  Commissioner's  letter 
*G' of  February  3, 1888,  holds  declaratory  statement-  •  .  •  for  can- 
cellation," and  asked  that  he  be  allowed  to  make  his  homestead  entry 
for  said  laud. 

Considering  this  appeal,  on  March  3,  1890,  this  Department  said  that 
inasmuch  as  the  entry  of  Miss  Unger  had  been  relinquished,  no  good 
reason  was  seen  why  Demmer,  as  first  legal  ajiplicant,  should  not  be 
allowed  to  make  homestead  entry  of  the  tract  j  his  rights,  however, 
to  date  from  his  settlement  upon  the  land. 

In  pursuance  of  this  decision,  Demmer,  on  April  1,  1890,  applied 
again  to  make  homestead  entry  of  the  tract,  and  again  his  application 
was  rejected  by  the  register  and  receiver,  because  said  tract  was  segre- 
gated by  the  timber-culture  entry  of  Gregor  Hertzog,  made  October  4, 
1887,  the  same  day  that  Miss  Unger,  whom  Hertzog  married,  relin- 
quished her  entry.  From  this  rejection  Demmer  again  appealed,  and 
on  April  29, 1890,  you  held  Hertzog's  entry  for  cancellation,  and  Dem- 
mer's application  in  abeyance  awaiting  final  action  on  said  caucellii- 
tioQ.    The  case  is  here  now  on  the  appeal  of  Hertzog. 

This  long  and  detailed  statement  is  necessary  in  order  to  show  Dem- 
mer claimed  originally  that,  as  pre-emptor,  he  had,  by  virtue  of  a  prior 
settlement  thereon,  a  better  right  to  the  land  in  question  than  Miss 
Unger,  under  her  timber  culture  entry;  and  that  his  first  application 
to  make  homestead  entry  was  based  upon  that  alleged  prior  settlement.  \ 
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To  show  that  settlement  he  asked  for  the  hearing^,  which  being  ordered 
by  the  local  offir^ers,  thus  became  virtually  a  contest  to  secure  the  can- 
cellatiou  of  the  entry  of  Miss  Unger.  Graves  v.  Keith,  3  L.  D.,  300, 
In  this  contest,  the  register  and  receiver,  the  Commissioner  of  the 
General  Land  Office,  and  this  Department  all  decided  that  Deinmer 
never  made  any  settlement  upon  the  trat^t,  acquired  no  rights  whatever 
under  his  pre-emption  declaratory  statement,  which  was  ordered  to  be 
canceled,  and  his  homestead  application,  based  upon  the  alleged  settle- 
ment and  i)rior  right,  was  rejected,  and  "  the  case  closed  as  to  the  eou- 
test." 

After  the  contest  was  thus  closed  adversely  to  the  claims  and  preten- 
sions of  Demmer,  you  advised  him  to  appeal  again  to  this  Department 
to  be  permitted  to  make  homestead  entry  of  the  tract,  now  that  the 
right  thereto  had  been  relinquished  by  Miss  Unger.    He  did  so  appeal; 
the  Department  entertained  that  appeal,  and  treated  his  applicatiou  to 
make  homestead  entry  as  "an  original  transaction :"  "his  rights''  under 
which,  it  is  exi)ressly  declared,  "  will  commence  from  date  of  his  actual 
settlement  upon  said  land."    As  it  had  been  decided  that  he  had,  x>nor 
thereto,  made  no  settlement  upon  the  tract,  it  is  obvious  that  the  rig^ht 
accorded  him  was  to  take  effect  infuturoj  and  not  because  of  anything" 
done  by  him  in  the  past.    Therefore,  the  contention  that  his  former 
application  was  treated,  or  must  now  be  treated,  as  a  pending  applica- 
tion which  reserved  the  land  as  against  all  subsequent  applicants,  is 
made  untenable  by  the  plain  language  used  in  the  departmental  de- 
cision. 

At  the  time  the  decision  of  March  3,  1890,  was  made,  the  Depart- 
ment did  not  know  that  Hertzog  made  entry  of  the  tract  two  years  and 
a  half  before.  The  fact  was  not  mentioned  anywhere  by  the  local  offi- 
cers or  by  you  in  any  of  the  papers  sent  here  in  connection  with  the 
case,  and  was  only  incidentally  referred  to  in  one  of  the  arguments  of 
counsel.  Such  an  important  record  fact  should  have  been  officially 
and  formally  communicated  to  this  Department,  when  the  relinquish- 
ment was  transmitted.  No  evidence  of  so  important  a  fact,  as  the 
existence  of  an  intervening  claim,  being  here,  it  was  said  in  the  decision 
that  no  reason  was  seen  why  Demmer  "as  the  first  legal  applicant" 
should  not  be  allowed  to  make  entry. 

It  is  obvious  that  in  this  respect  the  former  decision  of  tliis  Depart- 
ment was  rendered  upon  an  incomplete  record,  and  therefore  is  not  to 
be  regarded  as  res  judicata,  even  if  there  were  not  other  reasons  for 
excepting  it  from  that  rule.     Maggie  Laird,  13  L.  D.,  502. 

The  defect  in  the  record  being  supplied,  the  case  will  now  be  decided 
upon  the  facts  disclosed. 

Upon  the  relinquishment  of  Miss  Unger  being  filed  at  the  local  office, 
the  land  covered  by  her  claim  became  ipso  facto  open  to  settlement  and 
entry.  Act  of  May  14,  1880,  21  Stat,,  140.  Being  thus  open  to  entry, 
that  of  Hertzog,  as  the  first  legal  applicant,  was  properly  received  and 
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recorded.  No.  53  of  the  Bales  and  Practice  does  not  apply  to  sacli  a 
case,  because  it  is  to  that  extent  in  conflict  with  the  act  of  Congress. 
But  because  of  the  pending  appeal  of  Demmer  that  entry  was  made 
subject  to  any  rights  he  might  be  adjudged  to  have  in  the  premises. 
The  Department  having  determined  that  he  had  no  prior  rights  to 
Unger,  he  certainly  acquired  none  as  against  Uertzog,  by  his  first  home- 
stead application,  which  was  held  to  have  been  properly  rejected.  See 
cases  of  Goodale  t?.  Oluey,  on  review,  13  L.  D.,  498,  and  Maggie  Laird, 
supra. 

Entertaining  these  views,  the  departmental  decision  of  March  5, 
1890,  is  modified,  in  accordance  therewith,  your  decision  holding  Hert- 
zog's  entry  for  cancellation  is  reversed,  and  that  entry  will  remain  in- 
tact. 


conflicting  claims-homestead  and  pre-emption. 
Baxter  v.  Orilly  (On  Ebview). 

Where  tbe  right  to  file  a  pre-emptiou  declaratory  statement  is  accorded  as  against  a 
prior  homestead  entry,  such  action  does  not  require  tbe  cancellation  of  said 
entry,  but  it  may  remain  of  record  subject  to  the  right  of  the  pre  emptor. 

Secretary  Noble  to  the  Oommmioner  of  the  General  Land  Office^  November 

24,1891. 

I  have  considered  the  application  by  Orilly,  for  a  review  of  depart- 
mental decision  of  June  24, 1891  (13  L.  D.,  684),  in  the  case  of  Alfred 
E.  Baxter  v.  Henry  Orilly,  involving  the  NE.  J  of  Sec.  20,  T.  25  N.,  B. 
47  W.,  Ohadron,  Nebraska. 

The  first  ground  of  error  is — 

In  holding  that  the  register  in  rejecting  the  application  to  file  the  pre-emption 
declaratory  statement,  d'd  not  advise  the  applicant  of  his  rights  in  the  premises  as 
required  by  rule  66  of  the  Rales  of  Practice,  and  that  the  contestant's  said  claim  was 
not  forfeite<l  by  his  failure  to  prosecute  the  same  within  the  period  prescribed  by  the 
statute,  although  an  adyerse  claim  to  the  land  had  been  initiated. 

This  appears  to  be  a  technical  objection  withont  practical  force. 

Tbe  facts  are  that  Baxter  on  July  5, 1886,  forwarded  to  the  local  of- 
ficers his  application  to  file  a  declaratory  statement.  This  was  returned 
to  him  on  July  7, 1886,  by  the  register  with  the  statement  that  the  land 
in  question  was  covered  by  the  homestead  entry  of  Orilly,  and  that 
under  the  ruling  of  the  Land  Department  then  in  force,  local  officers 
were  not  permitted  to  enter  filings  over  homesteads  by  virtue  of  alleged 
prior  settlement,  but  that  a  hearing  might  be  had  and  the  question  of 
prior  and  superior  right  determined.  Baxter  did  not  file  his  affidavit 
asking  for  a  hearing  until  December  22, 1886.  It  can  not  be  held  that 
this  delay  in  the  hearing  operated  as  a  forfeiture  of  his  right,  and  as  a 
hearing  was  the  only  remedy  he  was  told  that  he  possessed,  his  failure 
to  appeal  within  the  time  prescribed  by  the  rules  of  practice,  can  not 
be  held  to  operate  against  him. 
2565— VOL  13 38 
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The  third  and  foarth  specifications  of  error  are,  in  effect,  that  the 
decision  is  not  in  accordance  with  the  evidence ;  but  it  is  not  specified 
wherein  the  error  exists,  and  it  is  a  well-established  principle  that  a 
general  allegation  of  error  is  not  sufficient  ground  upon  which  to  base 
a  review. 

The  second  ground  of  error  is — 

While  properly  deciding  tbat  the  ooat-eatant  ooaldnot  maintain  his  claim  of  priority 
of  right  without  showing  his  qaalifications  as  a  pre-emptor  at  the  date  he  initiated 
his  claim,  and  that  he  failed  to  make  sach  showing  at  the  trial,  it  was  an  error  to  re- 
mand the  case  with  directions  to  allow  the  contestant  to  come  in  and  establish  his 
qnalifications  by  ex  parte  affidavits  after  he  had  utterly  failed  to  prove  these  essen- 
tial facts  at  the  hearing. 

The  decision  in  question  closed  as  follows: 

I  therefore  remand  the  case,  with  directions  that  you  require  Baxter  to  file  supple- 
mental proof,  duly  corroborated,  that  he  was  a  qualified  pre-emptor  at  date  of  his 
settlement  on  the  land.  Tou  will  allow  bim  thirty  days  from  date  of  notice  of  this 
decisioh  to  comply  with  this  requirement.  In  the  meantime  Grilly's  entry  will  remain 
suspended. 

'  There  is  nothing  in  this  record  that  was  not  before  the  Department 
in  the  original  case,  and  the  Department  then  thought  that  Baxter 
should  be  given  an  opportunity  to  submit  evidence  as  to  his  legal  qnali- 
fications as  a  pre-emptor.  It  was  not  contemplated,  however,  that  this 
evidence  should  be  furnished  exparte,  although  the  language  justified 
that  inference,  but  that  it  should  be  furnished  with  notice  to  the  oppos- 
ing claimant,  who,  of  course,  should  have  the  opportunity  to  rebut  the 
same. 

As  Baxter's  application  is  to  file  a  declaratory  statement  only,  such 
action  on  his  part  will  not  necessitate  a  cancellation  of  Crilly's  home- 
stead entry,  but  the  same  should  be  allowed  to  remain  intact,  subject 
to  the  right  of  Baxter  to  make  final  entry  for  the  land,  upon  showing 
compliance  with  the  law.  The  application  for  review  is  denied,  further 
than  is  indicated  by  the  above  explanation  and  modification. 


FBAUDUIiENT  BNTBT— NOTICB-HBIRS  OF  PKE-EMPTOB. 

Oassadt's  Heibs  V.  LoasDON. 

An  entry  can  not  be  allowed  to  stand  of  record  where  it  is  procured  through  fraud 
and  misrepresentation  as  against  the  heirs  of  a  deceased  adverse  claimant. 

Notice  of  a  decision  to  the  attorney  of  record  is  notice  to  the  party  he  represents,  but 
not  to  the  heirs  of  such  party. 

The  heirs  of  a  deceased  pre-emptor  are  entitled  to  a  reasonable  period  within  which 
to  take  action  as  against  an  adverse  claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  24, 1891. 

The  land  involved  in  this  appeal  is  the  S  W.  ^  of  the  SB.  ^  of  Sec.  11, 
T.  10  N.,  R.  37  E.,  Walla  Walla,  Washington,  land  district. 
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The  record  shows  tb%|  William  Oassady  made  application  to  file  pre- 
emption declaratory  statement  for  said  tract  March  3, 1885,  alleging 
settlement  November  6, 1883.  As  nearly  as  can  be  ascertained  from 
the  record;  it  appears  that  Logsdon  also  made  application  to  file  a  pre- 
emption declaratory  statement  on  said  laod,  bnt  presumably  at  a  later 
date.  A  hearing  was  had  before  the  local  officers  to  determine  which 
of  these  two  claimants  had  the  shperior  right  to  file  on  the  land  in  con- 
troversy and  the  local  officers,  on  or  about  the  21st  of  September,  1886, 
by  a  joint  decision  decided  in  favor  of  Oassady,  whereupon  Logsdon 
appealed  to  your  office,  and  on  October  15, 1888,  the  decision  appealed 
from  was  affirmed.  Notices  of  your  derision  were  mailed  to  the  attor- 
neys of  record  of  the  respective  parties  immediately  on  its  receipt  at 
the  local  office.  In  the  meantime,  on  February  4,  1888,  William  Oas- 
sady died,  intestate,  leaving  Oharles  Oassady  who  lived  in  Olackamas 
Oo.,  Oregon,  John  W.  Oassady  who  lived  in  Pittsburg,  Peuna.,  and 
Martha  J.  Kenny,  who  resided  at  Astoria,  Oregon,  as  his  only  heirs  at 
law. 

On  April  22, 1889,  Logsdon  made  additional  homestead  entry  under 
section  five  of  act  of  March  2, 1889  (25  Stat.,  854),  of  said  tract.  The 
only  papers  found  in  the  files  in  connection  with  this  entry  are  the  ap- 
plication and  the  receivers'  final  receipt.  He  also  filed  in  the  local 
office  on  the  same  day  a  relinquishment  of  his  right  of  appeal  from  the 
decision  of  your  office  of  October  15,  1888.  The  necessity  of  this 
formal  waiver  of  right  of  appeal  is  hardly  apparent  when  it  is  shown 
by  the  record  that  he  had  notice  of  the  decision  by  registered  letter  of 
November  10, 1888,  and  his  attorneys  ot  record  acknowledged  receipt 
of  service  of  the  same  December  17, 1888. 

It  is  shown  by  the  evidence  that  Logsdon  made  an  application  for  a 
homestead  entry  under  section  2289  (Revised  Statutes,  419),  for  the 
tract  on  December  16, 1888,  when  he  filed  an  affidavit  announcing  the 
death  of  Wm.  Oassady,  and  an  affidavit  by  two  witnesses  corrobora- 
tive of  this  fact  and  they  also  swear  to  the  best  of  their  knowledge 
and  belief  that  Oassady  left  no  heirs.  This  application  was  evidently 
abandoned  and  he  made  additional  homestead  entry  as  above  stated. 

On  the  5th  day  of  July,  1889,  Oharles  W.  Oassady  filed  an  affidavit 
in  the  local  office,  alleging  that  he,  and  the  others  mentioned  above 
were  the  heirs  at  law  of  the  said  Wm.  Oassady;  that  Wm.  Oassady 
had  resided  upon  said  land  since  November,  1883,  was  in  possession  of 
the  same  at  the  time  of  his  death,  and  that  the  same  was  then  in  con- 
test ;  that  the  contest  was  decided  in  favor  of  the  deceased  and  Logs- 
don had  not  appealed  from  the  decision ;  that  Logsdon  had  filed  on  the 
land  in  fraud  of  the  rights  of  the  heirs ;  that  the  affidavits  of  the  per- 
sons averring  that  Wm.  Oassady  left  no  heirs  was  known  to  the  wit- 
nesses and  Logsdon  to  be  false  at  the  time ;  that  the  entry  of  Logsdon 
was  void,  unlawful  and  a  fraud,  and  praying  that  his  entry  may  be 
canceled  and  the  petitioner  be  allowed  to  make  final  proof  for  the  heirs 
of  Wm.  Oassady. 
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By  yoar  direction,  on  September  11, 1800,  hearing  was  had  before  the 
local  officers,  and  on  the  25th  day  of  October,  1889,  they  jointly  held 
that  the  entry  of  Logsdon  should  stand.  The  heirs  thereapon  appealetl, 
and  on  June  30, 1890,  you  reversed  their  judgment  and  held  Logsdou's 
homestead  entry  for  cancellation. 

He  appealed  from  this  judgment  and  claims  that  you  erred  in  hold- 
ing that  the  case  of  Oassady  v.  Logsdon  had  not  been  fully  closed  at 
the  time  Logsdon  entered  the  land ;  in  holding  that  the  heirs  had  not 
lost  and  forfeited  all  right  by  neglect  to  appear  and  claim  the  land ;  in 
holding  that  the  heirs  had  not  been  notified  of  the  decision  in  the  for- 
mer case;  in  holding  Logsdon  had  any  knowledge  of  the  existence  of 
heirs  of  Wm.  Caasady  at  the  time  he  entered  the  land;  in  holding  Saun- 
ders the  notary  was  known  to  Logsdon  to  have  been  Wm.  Oassady's 
attorney  ;  in  holding  that  Logsdon  knew  that  Saunders  had  any  knowl- 
edge of  the  existence  of  heirs  of  Wm.  Oassady,  and  in  holding  that 
Logsdon  had  not  acted  in  good  faith  or  that  he  had  any  reason  to  be- 
lieve that  there  were  any  heirs  of  Oassady,  until  long  after  he  had  made 
his  entry. 

It  appears  that  Logsdon  was  a  settler  on  this  land  in  1883,  when  the 
same  was  claimed  by  the  Northern  Pacific  Railroad  Oompany  as  being 
within  the  indemnity  limits  of  its  grant;  that  on  March  17,  18S3,  he 
sold  to  one  Hardman  all  his  rights  to  whatever  improvements  he  bad 
thereon  for  $302.00.  The  right  of  the  railroad  company  was  rejected 
and  the  traet  became  subject  to  entry,  and  on  November  5, 1883,  Hard- 
man  sold  and  transferred  the  same  to  Wm.  Oassady  who  built  a  house 
and  established  his  residence  thereon  and  resided  there  till  the  day  of 
his  death,  February  4,  1888.  It  seems  that  Logdson  afterwards  con- 
tested the  right  of  Oassady  to  file  on  said  land,  and  the  contest  was 
decided  against  him  by  your  decision  of  October  15,  1888,  over  eight 
months  after  the  death  of  Oassady.  He  testified  that  he  made  appli- 
cation to  include  the  land  in  his  homestead  about  the  15th  or  I6th  of 
December,  1888.  One  L.  B.  Saunders,  the  notary  who  took  the  affida- 
vit of  witnesses  to  the  effect  that  Wm.  Oassady  was  dead  and  to  the 
best  of  their  knowledge  and  belief  had  left  no  heirs  surviving,  was  one 
of  the  attorneys  of  record  for  Wm.  Oassady  in  the  first  contest,  and 
he  swears  at  this  hearing  that  he  received  notice  from  the  local  officers 
of  the  result  of  the  contest,  and  that  he  is  under  the  impression  that 
he  mailed  the  same  to  Oharles  W.  Oassady.  A  letter  written  by  him 
to  Oharles  W.  Oassady,  dated  February  28,  1888,  is  produced  in  evi- 
dence in  which  he  says :  ''  I  have  been  requested  to  write  to  you  in 
regard  to  the  affairs  of  your  father,  Wm.  Oassady,  deceased,''  and  in 
this  letter  he  speaks  of  the  contest  over  the  land ;  of  an  incumbrance 
there  was  on  it,  and  advised  him  '<as  I  (he)  attended  to  all  your  father's 
business  during  his  lifetime"  to  accept  a  proposition  made  by  the 
creditor,  assuring  him  it  was  all  the  land  was  worth.  This  witness  was 
asked  if  he  did  not  know  when  the  witnesses  were  swearing  that  Oaa- 
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sady  died  without  heirs  that  sach  an  affidavit  was  false.    He  answered 
as  follows : 

I  did  Dot|  bat  in  answeriDg  that  way  1  woald  have  to  make  an  explanation.  That 
affidavit  was  handed  to  me  b3'  Mr.  Logsdon  saying  that  he  wanted  to  get  two  wit- 
ueiwes  to  swear  to  it  and  that  he  woald  go  out  and  see  if  he  oould  find  them.  He 
Bnid  he  thought  Mr.  Shoemaker  and  Mr.  Wright  were  in  town  and  that  he  coald  get 
them.  While  he  was  gone  I  read  the  affidavit  and  saw  that  it  was  absolute  as  re- 
gards Cassady  not  having  any  heirs.  Mr.  Shoemaker  came  in  and  said  that  Mr. 
Logsdon  had  sent  him  up  there  and  wanted  to  know  what  was  wanted  of  him.  I 
told  him  of  the  affidavit  and  read  it  to  him.  He  said  he  did  not  know  whether  he 
could  sign  that  affidavit  in  that  sliape  or  not  as  it  required  him  to  swear  positively 
that  there  were  no  heirs  for  he  had  heard  it  rumored  and  talked  that  there  were  heirs 
Boinewhere.  I  told  him  I  had  heard  the  same  and  that  I  as  an  officer  could  not 
qualify  him  to  an  affidavit  but  that  he  swear  to  the  best  of  his  knowledge  and  belief* 
I  added  to  that  affidavit  a  clause  which  to  my  best  judgment  would  not  cause  him  to 
swear  positively  to  anything  that  he  did  not  know  and  when  Mr.  Wright  came  in  the 
matter  was  all  talked  over  with  him  before  he  signed  the  affidavit  and  we  endeavored 
to  get  up  sach  an  instrument  that  would  not  be  prejudicial  to  the  heirs  or  to  the 
porHon  swearing  or  to  myself  as  an  officer. 

It  is  shown  by  other  witnesses  that  it  was  common  neighborhood 
talk  that  there  were  heirs  who  were  going  to  claim  this  land  and  that 
Logsdon  himself  knew  of  this  talk  and  on  one  occasion  at  least  partici- 
pated in  it.  In  fact  he  does  not  deny  that  he  had  this  knowledge,  bat 
evades  answering  the  question  directly,  by  saying  he  knew  nothing 
definitely  about  it.  The  conclusion  is  fairly  reached  that  Logsdon 
caused  the  local  officers  to  accept  his  additional  homestead  entry  by 
fraud  and  misrepresentation  and  therefore  it  should  not  be  allowed  to 
stand  as  against  the  heirs  of  Wm.  Cassady, 

It  is  claimed  by  counsel  for  appellant  that  the  heirs  were  not  diligent 
in  asserting  their  rights  and  therefore  their  claim  should  not  be  con- 
sidered. It  is  conceded  that  whatever  right  the  heirs  have  is  con- 
ferred by  section  22G9  Revised  Statutes,  which  reads : 

Where  a  party  entitled  to  claim  the  benefits  of  the  pre-emption  laws  dies  before 
consummating  his  claim,  by  filing  in  doe  time  all  the  papers  essential  to  the  estab- 
lishment of  the  same,  it  shall  be  competent  for  the  executor  or  adraiaistrator  of  the 
estate  of  such  party,  or  one  of  his  heirs  to  file  the  necessary  papers  to  complete  the 
same ;  but  the  entry  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the  deceased 
pre-emptor,  and  a  patent  thereon  shall  cause  the  title  to  inure  to  such  heirs,  as  if  their 
names  had  been  specially  mentioned. 

It  is  conclusively  shown  that  neither  of  the  attorneys  of  record  for 
Wm.  Cassady  ever  notified  the  heirs  of  the  decision  in  the  case  of  Logs- 
don V.  Cassady,  notwithstanding  Saunders  knew  the  address  and  had 
corresponded  with  Charles  W.  and  John  W.  Cassady.  The  tenor  of 
hi"*  letter  to  Charles  W.,  of  February  28,  1888,  was  such  as  would  nat- 
urally lull  the  heirs  to  inactivity  in  asserting  their  rights  as  they  were 
assured  the  laud  would  not  pay  the  debts  of  their  parent.  The  evidence 
is  quite  unsatisfactory  as  to  when  they  first  became  acquainted  with 
their  rights  in  their  father^s  estate,  but  it  appears  that  Charles  was  at 
the  land  office  in  June,  1889,  and  on  July  5th,  instituted  this  proceeding. 
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It  is  claimed  that  notice  to  the  attoroeys  of  record  of  the  decision 
of  your  office  should  be  coustrued  as  notice  to  the  heirs.  While  it  has 
been  repea  edly  held  in  our  departmental  decisions  that  notice  to  the 
attorney  of  record  is  equivalent  to  notice  to  the  party,  yet  this  rule 
should  not  obtain  as  to  heirs.  The  relationship  of  attorney  and  client 
ceases  at  the  death  of  either  party  and  should  not  be  extended  by  im- 
plication to  the  heirs.  The  heirs  knew  of  the  existence  of  the  contefst 
shortly  after  the  death  of  their  father.  They  had  a  right  to  let  the 
matter  rest  in  statu  quo  until  that  contest  was  decided.  Under  that 
decision  they  were  given  the  right  to  perfect  the  title  initiated  b^'  their 
father.  The  losing  party,  Logsdon,  however,  had  the  privilege  of  an 
appeal  within  sixty  days  from  date  of  receipt  of  notice  from  the  local 
office  notifying  him  of  the  decision,  and  the  heirs  would  not  have  been 
permitted  to  perfect  their  title  until  the  expiration  of  that  time  even  if 
they  had  been  notified  of  it.  It  seems  from  the  record  that  Logsdon 
received  notice  of  the  decision  November  10,  ISSS,  but  instead  of  tak- 
ing an  appeal,  he,  on  December  16, 1883,  within  the  time  allowed  there- 
for made  a  homestead  entry  of  the  land.  The  heirs  could  take  no  steps 
to  protect  their  interests  until  the  expiration  of  sixty  days  after  No- 
vember 10,  which  would  have  brought  the  time  to  January  9, 18S9,  and 
within  six  months  thereafter  they  instituted  this  contest.  Under  the 
peculiar  circumstances  of  this  case  I  hold  that  they  are  in  time.  Your 
decision  is  therefore  affirmed,  and  you  will  direct  the  local  officers  to 
notify  the  heirs  that  on  presentation  of  proper  proof  of  their  heirship  to 
the  estate  of  VVm.  Oassady,  deceased,  within  ninety  days  from  receipt 
of  this  decision,  they  will  be  allowed  to  make  final  proof  on  said  land 
in  the  name  of  all  the  heirs. 


JUDGMENT  OF  CANCELLATION-APPEAL- APPLICATION. 

PeRROTT  V.  CONNICK. 

A  Judgment  of  cancellation  takes  effect  as  of  the  date  rendered,  and  the  land  released 
theroby  from  appropriation  becomes  subject  to  entry  as  of  sucb  date  without  re- 
frurd  to  the  time  when  such  judgment  is  noted  of  record  in  the  local  office. 

The  time  within  which  an  applicant  may  appeal  from  the  rejection  of  his  application 
is  limited  by  the  notice  of  such  action,  and  not  by  the  action  itself. 

An  application  to  purchase  under  the  act  of  June  3,  1878,  is  not  abandoned  by  a  seo 
ond  application  of  the  same  party  for  the  land  in  question. 

The  validity  of  an  appeal  from  the  local  office  will  not  be  considered  by  tlie  Depart- 
ment, where  the  case  is  submitted  on  its  merits  to  ihe  General  Land  Office,  with- 
out objection  to  its  jurisdiction. 

First  Assistant  Secretary  Ohandler  to  the  Commissioner  of  the  General 

Land  Office^  November  24, 1891. 

On  the  22nd  of  December,  1883,  one  John  W.  Setchel  made  pre- 
emption cash  entry  for  the  W  J  of  the  SB  J,  and  the  B  ^  of  the  SW  J 
of  Sec.  14,  T.  4  N ,  B.  2  B.,  at  Humboldt  land  district,  Ualifornia,  which 
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was  held  for  cancellation  on  the  4th  of  December,  1886,  by  yoar  office 
upon  the  report  of  a  special  agent 

Upon  the  application  of  the  entryman,  a  hearing  was  had  upon  such 
report,  which  resalted  in  the  entry  being  again  held  for  cancellatioD  by 
your  office  on  the  12th  of  September,  1888.  An  appeal  from  that  judg- 
ment was  taken  to  this  Department,  and  on  the  23rd  of  November, 
1889,  said  judgment  was  affirmed. 

On  the  2oth  of  November,  1889,  William  Perrott  made  application  to 

purchase  said  land,  under  the  provisions  of  the  act  of  June  3, 1878,  (20 

Stat.,  89).    The  local  officers,  not  then  being  advised  of  the  judgment 

of  this  Department,  affirming  your  decision  of  cancellation  in  the  case 

of  the  entry  of  Setchel,  rejected  his  application  to  purchase  on  account 

of  such  pending  entry,  and  stated  to  him  that  it  was  rejected  for  that 
reason. 

The  decision  of  this  Department  was  not  received  at  the  local  office 
until  the  19th  day  of  December,  1889,  and  on  that  day  Perrott  made  a 
second  application  to  enter  the  land  under  the  same  act,  which  was  re- 
jected by  the  register,  on  the  ground  that  John  S.  Gonnick  had  filed 
his  application  for  the  land  on  the  16th  of  that  month.  He  admits  due 
service  of  notice  of  the  rejection  of  his  first  application  on  the  27th  of 
December,  1889,  and  of  the  rejection  of  his  second  application  on  the 
30th  of  that  mouth.  On  the  23rd  of  January,  1890,  he  filed  appeals  to 
your  office,  from  both  said  judgments  of  rejection. 

On  the  28th  of  June,  1890,  you  rendered  a  decision  in  the  case,  hold- 
ing that  the  local  officers  erred  in  rejecting  his  application  made  on  the 
25th  of  November,  1889,  which  should  have  been  received  and  held  by 
them  to  await  the  final  judgment  of  the  Department  on  the  validity  of 
said  Setchel's  cash  entry.  Ton  therefore  reversed  the  decision  of  the 
local  office,  and  awarded  the  prior  right  to  the  land  to  Perrott,  without 
considering  his  appeal  from  the  decision  rejecting  his  second  application 
to  make  entry  therefor.  An  appeal  from  your  judgment  brings  the 
case  to  this  Department. 

The  position  of  the  appellant  is  that  the  statement  of  the  local  officers 
to  Perrott,  on  the  25th  of  November,  1889,  when  he  filed  his  application  to 
make  entry  for  the  lund,  that  such  application  could  not  be  allowed  on 
account  of  the  existing  entry  of  Setchel,  was  ^^  notice  "  of  the  rejection 
of  his  application,  and  by  failure  to  appeal  from  such  decision,  within 
thirty  days,  he  lost  all  rights  under  said  application.  This  does  not 
seem  to  have  been  the  understanding  of  the  local  officers  on  the  subject, 
as  on  the  27th  of  December,  1889,  they  served  notice  upon  him  of  their 
rejection  of  his  application,  <<upon  the  ground  that  the  tract  applied  for 
is  covered  by  cash  entry  No.  5,951,  which  is  prima  facie  valid." 

The  appellant  also  insists  that  by  filing  a  second  application  to  msike 
entry  for  the  land  on  the  19th  of  December,  1889,  he  abandoned  his 
former  application,  and  waived  whatever  rights  such  application  gave 
him. 
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This  is  arged  by  way  of  argament,  his  notice  of  appeal  contaioio|^ 
only  three  specifications  of  error,  as  follows : 

1.  Said  decision  is  contrary  to  law. 

2.  Said  decision  is  contrary  to  the  evidence. 

3.  Said  decision  is  contrary  to  the  estahlisbed  rnles  and  regulations  of  the  General 
Land  Office  for  the  sale  and  disposal  of  publiclauds. 

In  explanation  of  the  last  specification  he  states  that  your  decision 
is  contrary  to  the  rnles,  practice  and  regulations  of  the  General  Land 
Office,  because  "it  allows  an  application  to  purchase  land  which  was, 
at  the  time  the  application  was  mc^de,  the  property  of  another,  no  part 
of  the  public  domain,  and  not  subject  to  entry  as  government  land." 
This  statement  saves  the  appeal  from  dismissal  under  rule  88  of  prac- 
tice, and  iu  substance  states  that  ou  the  25th  of  November,  1889,  when 
Ferrott  applied  to  make  entry  for  the  land,  it  was  the  property  of 
Setchel,  and  was  not  a  part  of  the  public  domain. 

The  rule  of  this  Department  is,  that  after  a  decision  by  your  office, 
holding  an  entry  for  cancellation,  an  application  to  enter  may  be  re- 
ceived during  the  time  allowed  for  appeal  from  such  decision,  but  should 
not  be  made  of  record  until  the  rights  of  the  former  entryman  are 
finally  determined.  Henry  Ganger,  (10  L.  D.,  221).  In  the  case  at  bar 
these  rights  were  finally  determined  on  the  23rd  of  November,  1889, 
when  this  Department  affirmed  your  decision,  holding  SetchePs  entry 
for  cancellation,  and  by  that  judgment  the  land  in  qmestion  became 
subject  to  entry  as  government  land.  That  judgment  took  effect  when 
it  was  rendered.  The  minuting  of  the  face  that  such  judgment  had 
been  rendered  upon  the  record  book  in  the  local  office,  was  the  mere 
ministerial  act  of  the  officer  charged  with  the  duty,  and  formed  no  part 
of  the  judgment,  and  neither  established  nor  limited  any  rights. 

I  do  not  deem  it  necessary  to  consume  any  time  in  establishing  the 
proposition,  that  it  was  not  the  action  of  the  register  and  receiver  in 
rejecting  his  application  of  November  25, 1889,  but  the  notice  of  that 
action,  which  limited  Perrott's  time  to  appeal  therefrom.  Uis  appeal 
having  been  taken  within  the  time  allowed  therefor,  after  such  notice, 
it  was  prox)erly  before  you  for  consideration  and  decision. 

That  he  did  not  abandon  his  first  application  to  purchase  the  land  by 
making  a  second  one,  is  a  well  recognized  doctrine  in  this  Department. 
It  was  reiterated  In  the  case  of  M  jtherway  v.  Parks  (13  L.  D.,  56), 
where  it  was  held  that  ^'  the  legal  operation  of  a  pending  application  to 
outer  is  not  afifected  by  a  second  application  of  the  same  party."  In 
the  case  of  Farrell  v.  McDonnell  (13  L.  D.,  105),  the  same  rule  was 
stated,  when  it  was  said,  <<A  supplemental  affidavit  of  contest  does 
not  constitute  an  abandonment  of  the  prior  charge,  or  waive  rights  se- 
cured thereunder.'' 

Under  the  rule  of  this  Department,  that  its  judgments  take  effect  as 
of  the  date  they  are  rendered,  Perrott  was  the  first  to  make  applica- 
tion to  purchase  the  land,  his  application  having  been  filed  two  days 
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after  the  land  was  restored  to  the  public  domain,  by  the  decision  of 
November  23, 1889.  Should  the  doctrine  contended  for  by  the  appellant, 
tiiat  judgments  are  not  effective  until  minuted  upon  the  record  book  in 
the  local  office,  prevail,  he  would  not  be  benefited  by  such  holding,  as 
Perrott  was  the  first  to  make  application  after  such  entry  was  made, 
both  events  having  taken  place  on  the  19th  of  December,  1889,  while 
eince  that  date  the  appellant  has  made  no  application  for  the  land  what- 
ever. 

It  is  now  urged  that  the  appeal  of  Perrott  from  the  decision  of  the 
l4)cal  officers  to  your  office,  was  irregular,  in  thatitdid  not  affirmatively 
ap))ear  that  notice  of  such  appeal  was  served  upon  the  appellee.  It  is 
too  late  to  raise  that  objection  at  this  time.  That  question  should  have 
been  raised  and  disposed  of  when  the  case  was  before  you.  In  the  case 
of  Yann  v.  Wood  (11  L.  D.,  630),  it  was  held  that  <<  the  validity  of  the 
api>eal  from  the  local  office  will  not  be  considered  by  the  Department, 
wbeiv  the  case  is  submitted  on  its  merits  to  the  General  Land  Office, 
and  without  objection  to  its  jurisdiction.^ 

From  a  careful  consideration  of  the  whole  case,  I  think  your  decision 
of  June  28, 1890,  was  correct,  and  it  is  therefore  affirmed. 


HOMESTEAB  BNTRT— MARRIED  WOMAN. 

Jennie  Kouth. 

A  siDf(1e  woman  who  applies  to  make  homestead  entry  thioogh  an  officer  aothorized 
to  take  the  preliminary  affidavit  therein,  and  then  marries  prior  to  the  time 
when  snch  application  is  received  at  the  local  office  is  not  qualified  to  make  said 
entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  24, 1891. 

I  have  examined  the  record  in  the  appeal  of  Jennie  E.  Bonth,  nee 
Jennie  E.  Fine,  from  your  decision  of  December  23, 1889,  holding  for 
cancellation  her  homestead  entry  (transmuted),  for  the  N.  i  of  the  N  W.  f 
and  the  N.  J  of  the  SE.  i.  Sec.  18,  T.  9  N.,  R.  46  E.,  Walla  Walla, 
Washin^^ton,  because  at  the  date  her  application  to  enter  was  received 
in  due  course  of  mail  at  the  local  office,  she  was  a  married  woman,  and 
was  thereby  disqualified  for  making  homestead  entry. 

Counsel  for  claimant  insist,  though  not  in  haeo  verba,  that  having 
m<ade  her  affidavit  before  an  officer  authorized  by  law  to  take  it,  and 
paid  the  entry  fees  to  the  same  officer,  she,  in  contemplation  of  law, 
had  thereby  made  an  entry,  and  her  marriage  the  next  day  could  not 
defeat  the  same,  although  it  may  appear  (as  it  does  in  this  case)  that 
her  application,  affidavit,  and  fees  could  not,  in  due  course  of  trans- 
mission, reach  the  hands  of  the  local  officers  until  after  her  marriage. 

In  Lydia  Steele,  1  L.  D.,  460,  it  was  held  in  a  pre-emption  entry  that 
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<'  the  entry  of  a  married  woman,  where  all  the  necessary  acts,  inclnd- 
iug  publication  of  notice  of  intention  to  make  proof,  have  been  per- 
formed prior  to  marriage,  shoald  be  submitted  to  the  board  for  (equita- 
ble) confirmation,"  ander  sections  2450  to  2457  of  the  Revised  Statutes. 

To  the  same  effect  are  Melissa  J.  Cunningham,  8  L.  D.  433,  Mary  E. 
Funk,  9  L.  D.,  215,  Emma  McOlnrg,  10  L.  D.,  629. 

In  Gilbert  v.  Spearing,  4  L.  D.,  463,  the  affidavit  in  a  homestead  en- 
try was  made  before  the  clerk  of  a  court  on  June  4,  which  was,  with 
the  application  and  fees,  transmitted  to  the  local  land  office,  and  placed 
upon  record  June  15,  but  it  did  not  appear  when  these  papers  reached 
the  local  office,  and  a  hearing  was  ordered  to  ascertain  that  fact.  la 
that  case  Secretary  Lamar  says:  <' When  the  homestead  application, 
affidavit  and  legal  fees  are  properly  placed  in  the  hands  of  the  legal 
officers,  and  the  land  applied  for  is  properly  subject  to  entry,  from 
that  moment  the  right  of  entry  is  complete,  and  in  contemplation  of 
law  the  land  is  entered."  (Middle  of  page  466.)  The  question  was, 
had  this  been  done  prior  to  June  15, 1880,  date  of  the  passage  of  the 
act  allowing  a  homestead  en  try  man  to  make  cash  payment,  etc  The 
case  does  not  hold  that  when  the  affidavit  is  made  and  the  entry  fees 
paid  to  an  officer  other  than  a  laud  officer,  the  entry  is  made  in  contem- 
plation of  law.  On  the  contrary,  the  whole  context  of  the  case  is  to 
the  effect  that  the  entry  can  only  be  regarded  as  made  at  the  date  when 
such  affidavit  application  and  payment  reach  the  hands  of  the  local 
officers. 

The  statute  allowing  the  affidavit  to  be  made  before  an  officer  other 
than  a  land  officer  (section  2294  B.  S.)  does  not  authorize  such  officer  to 
accept  the  application  or  payment  of  fees.  That  section  only  provides 
that  he  mi^  make  the  affidavit  required  by  section  2290  before  such 
officer,  which  he  (the  applicant)  may  transmit,  ^<  with  the  fee  and  com- 
missions, to  the  register  and  receiver,"  thus  avoiding  the  necessity  of 
being  personally  present  at  the  local  office  when  he  makes  his  entry.  Of 
course,  he  may  entrust  such  transmission  to  the  officer  before  whom  he 
makes  his  affidavit,  but  he  thereby  only  makes  such  officer  his  agent  for 
that  purpose,  and  any  negligence  or  default  in  forwarding  the  appli- 
cation and  payment  on  his  part  would  be  attributable  to  the  applicant. 

Miss  Jennie  E.  Fine,  when  she  made  the  affidavit  provided  for  in 
section  2294,  was  a  qualified  entryman,  but  before  she  made  her 
entry — that  is :  before  her  application  did  or  could  reach  the  hands  of 
the  local  officers — she  had  become  disqualified  to  enter  the  land  by 
reason  of  her  marriage. 

In  all  the  cases  above  cited,  in  which  the  proof  was  accepted  after 
marriage,  the  claimant  had  complied  with  the  law  as  to  residence,  im- 
provements, etc.,  before  the  disability  attached.  It  only  remained  for 
her  to  prove  such  compliance.  In  the  case  at  bar,  she  was  disqualified 
at  the  date  of  the  initiation  of  her  claim. 

Her  homestead  entry  can  not  be  sustained. 

The  decision  appealed  from  is  affirmed. 


DECISIOK8  RELATING  TO   THE   PUBLIC   LANDS  603 

practice-appeal-railhoab  obant-minebal  land. 

Central  Pacific  B.  B.  Go. 

The  goyemment  has  ample  aathority  to  rectify  errors  occurring  in  the  Judgment  of 
the  local  ofiQce  withoat  the  formality  of  an  appeal  thereftom,  where  proceedings 
have  been  directed  before  said  office,  and  there  is  no  adverse  claimant  for  the 
land. 

The  bnrden  of  proof  is  npon  the  company  to  show  the  agricultural  character  of  land 
that  is  returned  as  mineral  by  the  surveyor  general. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 25,  1891. 

I  have  considered  the  appeal  of  the  OeDtral  Pacific  Railroad  Com- 
pany from  the  decision  of  yonr  ofiQce  of  May  1, 1890,  holding  for  can- 
cellation its  selection  of  certain  lands  heretofore  made,  and  included 
in  list  No.  5,  in  the  Sacramento  land  district,  California. 

List  No.  5  was  filed  on  April  7,  1884,  for  portions  of  townships  10, 11, 
12  and  13,  north,  of  range  11  east,  and  township  13  north,  of  range  13, 
east.  All  of  the  tracts  in  question  lie  in  odd-numbered  sections  and 
within  the  limits  of  the  grant  to  the  Central  Pacific  Railroad  Com- 
pany under  act  of  July  1,  1862,  (12  Stat.,  489)  as  amended  by  act  of 
July  2, 1864  (13  Stat.,  356),  and  were  returned  as  mineral  in  character 
by  the  surveyor-general  of  California,  at  the  date  of  his  official  survey 
thereof. 

It  appears  that  after  list  5  of  selections  was  made  the  company  fur- 
nished certain  evidence  that  the  lands  were  non-mineral  in  character, 
this  evidence,  however,  was  not  deemed  satisfactory  by  your  office,  and 
on  June  15,  1889,  by  letter  of  that  date,  the  railroad  company  was 
allowed  sixty  days  in  which  to  apply  for  a  hearing,  after  due  notice  to 
all  parties  in  interest,  to  show  the  non-mineral  character  of  the  lands 
embraced  in  said  list.  Upon  the  application  of  said  company  a  hear- 
ing was  had  on  September  24, 18S9,  and  the  record  thereof  was  trans- 
mitted to  year  office  March  4,  1890.  It  appears  that  on  the  day  of  the 
trial  certain  mineral  claimants,  claiming  portions  of  the  land  included 
in  said  list,  appeared  by  counsel  and  in  person.  The  railroad  company 
appeared  by  its  attorney  and  entered  a  disclaimer  as  to  all  of  the  tracts 
embraced  in  said  list  which  were  claimed  by  the  mineral  claimants,  and 
confessed  that  said  tracts  were  mineral  in  character.  Upon  the  entry 
of  such  disclaimer,  all  the  mineral  contestants  abandoned  said  contest, 
except  Robert  Noble,  who  thereafter  committed  default.  The  railroad 
company  thereupon  filed  affidavits  covering  nearly  all  of  the  land  em- 
braced in  said  list,  not  disclaimed  by  it,  tending  to  show  that  said  lauds 
are  non-mineral. 

It  appears  that  at  a  former  hearing  which  was  held  before  E.  L.  Craw, 
ford,  a  notary  public,  on  the  application  of  the  railroad  company,  said 
company  refused  to  furnish  any  evidence.     Thereupon  the  mineral 
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claimants  presented  certain  affidavits  showing  that  nearly  all  of  said 
lands  were  mineral  in  character.  By  yoar  letter  of  Jnne  15, 1889,  the 
local  officers  were  directed  to  consider  this  evidence  in  connection  with 
the  evidence  to  be  submitted  at  the  trial  on  September  24,  1889. 

On  January  16, 1890,  after  considering  the  evidence  submitted  at 
both  the  hearings,  the  register  and  receiver  found  that  all  the  tracts 
disclaimed  by  the  company,  described,  were  mineral  in  character,  and 
that  list  5  should  be  canceled  as  to  them;  also  that  certain  lands  in  said 
list,  not  covered  by  the  company's  affidavits,  were  mineral  lands,  and 
said  list  should  be  canceled  as  to  them.  They  further  found  that  the 
remainder  of  the  tracts  included  in  said  list  are  non-mineral  in  char- 
acter, and  they  recommended  that  patent  be  issued  therefor  to  said 
company. 

No  appeal  was  taken  from  their  finding;  but  the  record  was  trans- 
mitted to  your  office,  where,  on  May  1, 1890,  the  finding  of  the  local 
land  officers  was  affirmed  and  the  list  held  for  cancellation  as  to  the  dis- 
claimed tracts  and  the  tracts  not  covered  by  the  affidavits  submitted 
by  the  attorney  for  the  railroad  company  on  September  24,  1889.  The 
residue  of  the  lands  embraced  in  said  list  were  declared  by  the  register 
and  receiver  to  be  agricultural  in  character. 

With  the  exception  of  the  following  described  tracts  said  list  was 
held  for  cancellation  by  your  office : 

Sioflot5  of  SWiofSec.  7, T.  ION.,  R.11  E.; 

Si  of  Sec.  5 ;  S£i  and  fractiooal  SWi  of  Sec.  7;  fractional  Seo.  19; 

Ki  N£i,  Ni  NWi  and  SWi  Sec.  27  ;  Ni  N£i  and  N£i  NWi  Seo. 

2y, T.  11N.,R.11E.; 

Lot8  1  and  2  Seo.  3 ;  fractional  N Wi  Sec.  7 ;  SEi  Seo.  25 ;  Ni  and 

SWiSec.  27;  Ei  Sec.  35, T.  12N.,R.  HE.; 

All  of  fractional  section  1 ;  fractional  SWi  Sec.  5;  E^  NEi  and  £i 

SEi  Sec.  7 :  Wi  SBi  Sec.  9 ;  Ei  and  £i  SWi  Seo.  17,  Ni  and  SWi 

Seo.  25,  and  Wi  NWiSec.  27, T.  13N.,  B.llE.; 

AH  of  fractional  Sec.  1 ;  all  of  Seo.  11 ;  lots  1,  2,  3  and  4  of  NEi, 

NWiNiSWiandNiSEiofSec.  13, T.13N.,  R.  12  E. 

The  railroad  company  has  appealed  from  your  ruling  to  this  Depart- 
ment, and  has  assigned  errors  as  follows : 

1st.  Under  the  Rales  of  Practice  in  the  Department  the  Commissioner  had  no  au- 
thority to  change  the  action  of  the  local  offioera.  Their  decision  was  final.  (Rales 
No8.  48  and  49.) 

2d.  That  the  proofs  upon  whioh  these  officers  acted  were  regularly  and  fairly 
taken,  and  fully  sustained  their  decision.  The  Commissioner  has  erred  in  overruling 
them  as  to  the  lands  now  on  appeal,  by  treating  as  evidence  affidavits  irregularly  in- 
tro.luoed  in  the  case,  but  which  were  nevertheless  examined  and  considered  by  the 
register  and  receiver. 

3.1.  That  the  prior  proceedings  in  this  case  strengthen  the  present  case  of  the  com- 
puny,  and  it  is  not  properly  amenable  to  the  unfavorable  coloring  which  is  errone 
outtly  given  it  in  the  Commissioner's  decision. 

As  shown  by  the  record,  all  the  testimony  considered  by  the  local 
ofiicers  was  ex  parte  in  character;  coutestants  never  claimed  any  inters 
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est  in  the  greater  portion  of  the  lauds  incladed  in  list  5,  and,  as  to  the 
tracts  claimed  by  them,  the  railroad  company  confessed  that  they  were 
mineral  lauds  and  disclaimed  any  interest  in  them.  By  this  diplomatio 
movement,  it  secured  itself  against  the  possibility  of  an  appeal  beiog 
taken  if  it  secured  a  favorable  judgment  from  the  register  and  receiver; 
and,  at  the  same  time,  by  conceding  what  was  insisted  upon  by  those 
having  au  interest  in  a  small  proportion  of  this  laud,  it  was  enabled  to 
make  a  formal  showing  of  proof  that  the  larger  portion  thereof  was  nou- 
mineral  without  the  danger  of  cross-examination  of  its  witnesses. 

While  this  course  can  not  be  held  to  have  been  irregular  under  the 
first  exception  to  Bule  48,  still  it  had  a  tendency  to  and  did  prevent  a 
full  investigation  of  the  character  of  the  tracts,  as  contemplated  by 
the  order  for  a  hearing  contained  in  your  letter  of  June  15,  1889. 

Alter  those  persons  interested  in  a  small  part  of  this  land  have  aban- 
doned the  contest,  the  railroad  company  proceeded  to  file  formal  affi* 
davits  tending  to  show  in  a  general  way  that  the  lands,  though  they 
had  been  mineil,  do  not  now  contain  minerals  in  paying  quantities.  It 
now  produces  the  finding  of  the  local  officers  and  contends,  under  Eule 
48,  that  your  office  had  no  authority  to  reverse  their  action,  as,  in  the 
absence  of  an  appeal,  their  finding  as  to  the  facts  became  final.  In  thia 
case,  no  appeal  from  the  finding  of  the  register  and  receiver  was  taken, 
because  the  finding  was  in  favor  of  the  railroad  company,  and  of  course 
it  would  not  appeal ;  and  by  its  concession  to  the  few  mineral  claimants 
who  alleged  the  mineral  character  of  the  lands  and  who  asserted  claims 
to  small  portions  thereof,  all  adverse  claimants  disappeared. 

The  government  is  a  party  in  interest  in  all  such  cases,  but  it  has 
never  been  its  practice  to  appeal  in  such  cases,  for  it  has  abundant 
power  to  rectify  all  wrongs  without  going  through  the  process  of  au 
appeal  from  the  local  officers.  The  last  rule  of  the  Rules  of  Practice 
provides  that : 

None  of  the  foregoing  rales  shall  be  constrned  to  deprive  the  Secretary  of  the  In- 
terior of  the  exercise  of  the  directory  and  sapervisory  powers  conferred  upon  him  by 
law. 

I  am  of  the  opinion  that  Bule  48  has  no  application  to  a  case  like  this.. 
The  rule  is  found  in  the  Rules  of  Practice,  under  the  head  of  the  chapter 
denominated  ^'  Appeals,"  and  would  seem  only  to  be  applicable  to  con- 
test cases  and  ex  parte  cases  where  the  finding  of  the  local  officers  is. 
adverse  to  the  applicant.  There  seems  to  be  no  reason  for  holding  that 
this  rule  applies  to  cases  like  the  one  at  bar,  where  no  appeal  by  the 
government  is  necessary  or  required  by  the  Rules  of  Practice. 

The  cases  of  Lindgren  v.  Boo  (7  L.  D.,  98),  and  McSherry  v.  Gildea. 
(5  L.  D.,  585),  cited  by  the  attorney  for  the  railroad  company,  were  both 
actual  contests,  and  upon  a  finding  against  one  of  the  parties,  and  no 
appeal  taken,  of  course  said  rule  applies  and  the  finding  of  facts  will 
be  taken  as  conclusive  and  will  not  be  disturbed  by  your  office  unless. 
the  case  falls  under  one  of  the  four  exceptions  to  said  rule.    The  sole* 
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reason  for  holding  as  final  the  facts  foand  by  the  local  land  officers,  is 
that  inaamnch  as  the  party  against  whom  the  finding  is  made  has  taken 
no  appeal,  he  is  held  to  have  acquiesced  in  said  finding. 

In  the  case  of  the  Central  Pacific  Railroad  Company  (8  L.  D.,  SO), 
cited  by  counsel,  the  main  qnestion  passed  upon  by  the  Department 
was  not  as  to  the  effect  of  the  finding  of  the  register  and  receiver,  and 
Rule  48  is  not  even  referred  to.  The  question  necessary  for  decision 
and  the  points  actually  decided  there  were  as  to  what  effect  the  com- 
pany's failure  to  list  the  lands  before  the  hearing  would  have  on  its 
rights.  The  Department  held  that  said  failure  will  not  defeat  the 
effect  of  such  a  hearing,  but  that  the  listing  might  be  required  nunc 
pro  tuno»  Even  if  the  provisions  of  Rule  48  be  held  to  apply  in  a  case 
like  the  one  at  bar,  this  Department,  under  its  supervisory  authority, 
may  inquire  into  the  correctness  of  the  finding  of  the  local  officers. 
Lee  V.  Johnson,  116  XT.  8.,  48. 

In  this  case  all  the  tracts  included  in  list  No.  6  were  returned  by  the 
surveyor-general  as  mineral.  The  burden  of  proof  is  therefore  upon 
the  company  to  show  that  said  tracts  are  non-mineral.  This,  in  my 
judgment,  the  evidence  fails  to  do.  I  concur  in  the  judgment  of  your 
office  that  all  of  the  lands  embraced  in  said  list  are  shown  to  be  mineral 
in  character,  except  those  tracts  described  on  page  four  of  this  decision 
which  were  held  by  you  to  be  agricultural  lands.  As  to  them  the  tes- 
timony in  the  record  is  unsatisfactory.  Having  been  reported  as  min- 
eral, they  must  be  held  to  be  such  until  shown  by  a  preponderance  of 
evidence  to  be  otherwise.  Such  evidence  is  not  found  in  the  record. 
The  testimony  introduced  by  the  railroad  company  is  insufficient,  in  my 
judgment,  to  warrant  a  finding  that  said  tracts  are  agricultural  in 
character.  Ton  are  accordingly  directed  to  order  a  hearing  to  be  had 
before  the  local  land  officers,  after  due  notice  to  all  parties  concerned 
of  the  time  and  place  thereof,  to  ascertain  the  true  character  of  said 
tracts,  and  it  is  suggested  that  a  special  agent  of  your  office  be  directed 
to  prepare  for  this  hearing  by  ascertaining  before-hand  where  and  who 
the  necessary  witnesses  are  who  know  the  real  character  of  the  tracts, 
and  to  be  present  and  have  the  necessary  witnesses  present  and  repre- 
sent the  government  generally  at  said  hearing.  After  considering  the 
evidence  submitted,  the  register  and  receiver  will  render  an  opinion 
thereon,  after  which  the  whole  record  will  be  transmitted  to  your  office 
for  re-adjudication. 

Your  judgment  is  accordingly  modified* 
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HESEUVATION '•HOMESTEAD  ENTBT^-rOBT  RENO* 

Hbnby  0.  Linn. 

Tlicro  is  no  statafce  giving  the  President  general  authority  to  establish  reservations 
of  land  for  any  purpose,  but  the  right  of  the  President  to  reserve  land  for  public 
uses  has  always  been  recognized  by  the  courts. 

Land  roseryed  by  ezecutiye  order  for  military  purposes  is  not  subject  to  homestead 
entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  Ifovemher  25,  1891. 

I  have  examined  the  appeal  of  Henry  C-  Linn  from  your  decision  of 
Jnly  18, 1890,  involving  the  validity  of  bis  homestead  entry  for  the  S  W. 
J,  Sec.  34,  T.  12  N.,  E.  3  W.,  Guthrie  land  district,  Oklahoma  Territory. 

It  appears  that  on  April  11, 1839,  the  Secretary  of  War  addressed  a 
letter  to  the  Secretary  of  the  Interior  asking  the  temporary  reserva- 
tion of  the  above  described  tract  for  the  use  of  Fort  Reno,  Oklahoma 
Territory. 

Under  date  of  April  15, 1889,  in  accordance  with  instructions  from 
this  Department,  you  advised  the  local  officers  of  the  temporary  reser- 
vation of  said  tract  for  military  purposes,  and  on  April  20,  1889,  said 
reservation  was  made  permanent  by  executive  order. 

May  16, 1889,  appellant  made  application  to  enter  the  land  in  ques- 
tion as  a  homestead,  the  local  officers,  however,  rejected  the  same  for 
conflict  with  the  above  military  reservation.  The  claimant  appealed 
and  you  affirmed  the  decision  below  on  the  same  ground.  Claimant 
again  appeals. 

The  appellant  claims  that  the  President  has  no  power  or  authority  to 
reserve  lands  for  any  purpose,  after  they  have  been  thrown  open  to  set- 
tlement by  proclamation  in  accordance  with  law ;  that  the  executive 
order  above  mentioned  was  made  without  authority  of  law  and  in  vio- 
lation of  the  rights  of  claimant;  that  said  order  was  not  promulgated 
or  made  by  the  President  or  received  by  the  local  officers  until  after  the 
rejection  of  his  application,  and  that  said  land  was  reserved  solely  by  a 
letter  from  you  to  the  local  officers,  based  upon  a  request  from  the  Sec- 
retary of  War  to  this  Department 

There  is  no  statute  giving  the  President  general  authority  to  estab- 
lish reservations  of  land  for  any  purpose,  but  the  right  of  the  President 
to  make  reservations  for  public  uses  has  always  been  maintained  by 
the  courts.    George  Herring  (11 L.  D.,  60). 

In  the  case  of  Grisar  v.  McDowell  (6  Wall.,  363,  381),  the  supreme 
court  said  that 

from  an  early  period  in  the  history  of  the  goyemment  it  hae  heen  the  practice  of  the 
President  to  order  from  time  to  time,  as  the  exigencies  of  the  public  service  require, 
parcels  of  land  belonging  to  the  United  States  to  be  reserved  from  sale  and  set  apart 
for  public  uses. 


608  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

The  tract  in  qaestion  having  been  reserved  for  a  specific  parpose  by 
competent  authority  and  the  local  officers  so  advised  through  the  proper 
channel,  it  was  not  in  the  power  of  the  apL>eIlant  to  acquire  any  rights 
thereto  subsequent  to  said  witlidrawal,  by  virtue  of  his  application  to 
make  entry  under  the  homestead  law. 

With  this  \iew  of  the  case  the  application  of  this  appellant  was  very 
properly  rejected,  nnd  therefore  your  decision  is  affirmed  and  the  papers 
in  the  case  herewith  returned. 


ALASKA-NON-MINERAL.  LAND -ENTRY— SURVEY. 

Clinton  Gubnee. 

The  right  of  any  person,  association,  or  oorporation  to  enter  non -mineral  land  in 
Alaska  for  purposes  of  trade  or  mannfactures,  is  limited  to  one  entry  of  not  ex- 
ceeding one  hundred  and  sixty  acres  of  contiguous  land  lying  as  nearly  as  prao> 
ticable  in  square  form. 

In  the  survey  of  Alaskan  lands  in  isolated  localities,  the  authorized  deputy  snryeyor 
may  administer  the  requisite  oaths  to  chainmen,  assistants,  and  such  other  per- 
sons as  he  may  have  occasion  to  examine  about  comers,  bt>nndaries,  etc. 

Secretary  Noble  to  Mr.  Clinton  OurneCy  San  Francisco^  CaLy  ITovember 

25, 1891. 

Your  communication  under  date  of  August  29, 1891,  in  reference  to 
surveys  and  purchase  of  lands  in  Alaska,  was  submitted  to  the  Com- 
missioner of  the  General  Land  Office  for  his  consideration  and  recom- 
mendation in  the  premises.  I  herewith  enclose  you  a  copy  of  his  re- 
port of  October  28, 1891.  His  conclusions  and  recommendations  are 
concurred  in  by  me,  and  are  hereby  adopted  as  the  rules  to  govern  in 
such  cases. 

CommUsioTier  Carter  to  the  Secretary  of  the  Interior^  October  28, 1891. 

I  have  the  honor  to  acknowledge  the  receipt  of  Department  letter, 
dated  October  3, 1891,  enclosing  for  report  and  recommendation  a  letter 
from  Mr.  Oliiiton  Gurnee,  of  San  Francisco,  dated  August  29,  1891, 
relative  to  the  circular  approved  June  3, 1891  (12  L.  D.,  583),  prescrib- 
ing reguhitions  as  to  the  mode  of  survey  and  entry  of  non-mineral  lands 
in  Alaska,  and  asking  if  certain  modifications  may  not  be  made  in  said 
regulations. 

Mr.  Gurnee  inquires : 

Ist. — Whether  any  company  can  apply  for  an  official  survey  for  ilif- 
ferent  tracts  on  which  it  has  improvements  connected  with  the  busi- 
ness, in  the  agsrregate  not  exceeding  one  hundred  and  sixty  acres  t 

2nd. — Whether  the  authorized  deputy  surveyor  on  the  ground  can 
administer  the  preliminary  and  final  oaths  to  the  chainmen  and  other 
assistants,  and  to  such  other  persons  as  he  may  have  occasion  to  ex- 
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amine  aboat  corners,  boundaries,  date  of  coustraction,  actnal  occupa- 
tion, etc. 

With  regard  to  the  inquiry  as  to  whether  the  right  exists  in  any  one 
person,  association,  or  corporation,  to  make  two  or  more  entries  not 
exceeiUng  one  hundred  and  sixty  acres  in  the  aggregate,  for  the  pur- 
pose of  trade  or  manufactures,  I  am  of  the  oianion  that  it  was  the  legis- 
lative intent  to  restrict  the  person,  association,  or  corporation  to  one 
entry  of  contiguous  land,  not  exceeding  the  specified  area.  I  am  led  to 
this  view  by  the  fact  that  the  right  of  entry  afforded  by  all  the  general 
land  laws,  is  restricted  as  above  stated,  which,  in  connection  with  the 
language  used  in  authorizing  these  entries  in  Alaska,  to  the  effect  that 
a  party  ^^  may  purchase  not  exceeding  one  hundred  and  sixty  acres  to 
be  taken  as  qear  as  practicable  in  square  form  "  (not  in  square  forms), 
provided  that  in  case  more  than  one  party  <<  shall  claim  the  same  tract" 
(not  tracts),  the  party  having  the  prior  claim  '^  shall  be  entitled  to 
purchase  the  same;  but  the  entry"  (not  entries)  of  no  party  shall  in- 
clude improvements  made  by  another  prior  to  March  3, 1891, 1  there- 
fore recommend  that  Mr.  Ournee  be  advised  that  this  question  was 
carefully  considered  in  all  its  phases  when  the  instructions  of  June  3, 
1891,  were  framed,  and  that  the  right  of  any  person,  association,  or 
corporation  to  enter  non-mineral  laud  in  Alaska  for  purposes  of  trade 
or  manufactures,  is  limited  to  one  entry  of  not  exceeding  one  hundred 
and  sixty  acres  of  contiguous  land  lying  as  near  as  practicable  in  square 
form. 

In  the  matter  of  the  a^l ministering  of  oaths  by  the  deputy  to  his  as- 
sistants, and  to  Ruch  persons  as  he  may  have  occasion  to  examine  in 
regard  to  corner  boundaries  of  claims,  date  of  construction  of  improve- 
ments,  actual  occupation,  etc.,  the  subject  of  Mr.  Gurnee's  second  inquiry, 
I  wouldstate  that  the  manual  of  surveying  instructions,  dated  December 
2,  1889  (legalized  by  the  act  of  Congress  approved  October  1,  1890,  26 
Stat.,  page  650),  while  stating  (page  46)  that  it  is  preferable  that  all 
oaths — both  preliminary  and  final — of  assistants  should  be  taken  before 
some  officer  duly  authorized  to  administer  oaths,  other  than  the  deputy 
surveyor,  authorizes  the  deputy  surveyor  in  cases  where  great  delay, 
expense,  or  inconvenience  would  result  from  a  strict  compliance  with 
the  rule,  to  administer  the  necessary  oaths  to  his  assistants,  but  in  each 
case  where  this  is  done  he  must  submit  a  full  written  report  to  the 
surveyor  general  of  the  circumstances  of  the  case. 

This  provision  of  the  manual,  may  in  my  opinion,  be  made  applicable 
to  the  service  in  Alaska,  where  surveys  will  be  required  in  isolated 
localities  with  which  communication  is  irregular,  and  where  great  delay 
and  expense  would  attend  the  taking  of  the  required  oath  before  an 
officer  duly  authorized  to  administer  the  same,  inasmuch  as  assistants 
would  usually  be  engaged  on  the  ground  by  the  deputy. 

The  same  necessity  exists  for  allowing  the  deputy  surveyor  to  admin- 
ister oaths  to  such  persons  as  he  may  have  occasion  to  examine  in  re- 
2665— VOL  13 39 
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gard  to  ooFDers,  boandaries,  and  other  facts  relating  to  claims  which  it 
may  be  necessary  for  him  to  obtain  in  order  that  a  proper  survey  and 
report  may  be  made,  and  I  think,  in  view  of  the  pecaliar  situation  in 
Alaska  that  such  a  course  should  be  permitted. 


ADDmON^AL  KNTBY-APPROXIMATIOX, 

Abbam  a.  Still. 

An  additional  entry  of  a  contiguous  sub-division  under  section  5,  act  of  March  2, 
1889|  is  not  defeated  by  excessive  acrea<re,  it'  the  atnount  covered  by  both  entries 
approximates  one  hundred  and  sixty  acres  us  nearly  iw  may  be  without  abandon- 
ing the  improyementa  or  destroying  the  contiguity  of  the  tracta  entered. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  27,  1891. 

I  have  considered  the  appeal  of  Abram  A.  Still  flrom  your  decision  of 
July  17,  1890,  in  which  yon  approve  the  action  of  the  local  officers  in 
their  rejection  of  his  application  for  additional  homestead  entry  tor  lot 
5,  of  Sec.  19,  T.  26  S.,  R.  17  E.,  M.  D.  M.,  Visalia  land  district^  Cali- 
fornia. 

The  record  shows  that  Still  made  homestead  entry,  September  4, 
1885,  of  S.  i  of  lot  1,  S.  i  of  lot  2,  and  lots  3  and  4,  of  section  19,  said 
township  and  range ;  that  ever  since  he  has  lived  upon  and  improved 
the  same  in  good  faith;  that  by  order  of  your  office  of  May  6, 1886,  re- 
quiring him  <' to  relinquish  one  of  the  legal  subdivisiuiis  embraced  in 
his  entry,  with  a  view  to  approximating  the  area  as  nearly  as  possible 
to  one  hundred  and  sixty  acres,"  he  relinquished  lot  3,  which  was  sub- 
sequently appropriated  by  another.  The  S.  }  of  lot  1,  and  the  S.  ^  of 
lot  2  contains  each  forty  acres,  while  lot  3  has  51.01  and  lot  4,  51.03 
acres,  making  a  total  of  182.04  acres.  He,  therefore,  now  has  under 
homestead  entry  131.03  acres. 

Applicant  now  seeks  an  additional  homestead  entry  for  lot  5,  in 
said  section,  which  lies  contiguous  to  and  immediately  south  of  lot  4. 
The  local  officers  rejected  his  application  <^  for  the  reason  that  the  ex- 
cess above  one  hundred  and  sixty  acres  is  greater  than  would  be  the 
deficiency,  if  a  legal  subdivision  was  excluded,"  and  on  appeal  your 
office  sustained  their  decision,  whereupon  applicant  prosecutes  this 
appeal. 

The  question  presented  is  whether  Still  will  be  permitted  to  make 
his  additional  homestead  entry  of  this  lot  containing  51.05  acres,  which 
would  make  his  total  entry  182.08  acres.  It  is  conceded  that  he  pos- 
sesses the  necessary  qualifications,  and  the  lot  sought  to  be  entered 
lies  ^<  contiguous  to  the  original  entry."  There  is  no  valid  reason  why 
Still  should  have  abandoned  the  lot  he  did.  (James  Hanna,  12  L.  D.y 
356).    But  through  ignorance  of  his  rights  in  the  matter  and  by  order 
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of  your  office  he  did  so.  Tbe  tbree  legal  sabdivisions  he  now  holds  are 
on  a  line  east  and  we^t.  His  house,  barn,  etc.,  are  on  tbe  most  easterly 
forty.  This  he  conld  not  abandon.  To  have  abandoned  the  other  forty, 
lying  between  the  easterly  one  and  lot  4,  would  have  separated  the 
tracts  he  is  trying  to  enter.  Section  five,  of  the  act  of  March  2, 1889 
(25  Stat.,  854),  provides : 

That  any  homestead  settler  who  has  heretofore  entered  less  than  one-qnarter  sec- 
tion may  enter  other  and  additional  land  lying  contignons  to  the  original  entry, 
which  shall  not,  with  the  land  first  entered  and  occupied,  exceed  in  the  aggregate 
one  hnndred  and  sixty  acres,  etc. 

It  seens  to  me  that  the  ruling  in  William  0.  Elson  (6  L.  D.,  797), 
wherein  is  exhaustively  discussed  what  construction  should  be  placed 
upon  similar  language  used  in  other  statutes,  is  conclusive  of  this  case. 
The  language  used  in  the  preemption  statute  (B.  S.,  Sec.  2259) :  is  that 
every  person  qualified  may  enter  *'by  legal  sub  divisions,  any  number 
of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter  section." 
In  the  homestead  act  {\<.  S.,  Sec.  2289),  it  provides:  '^ Shall  be  entitled 

to  enter  one  quarter  section  or  less in  conformity  to  the  legal 

subdivisions  of  the  public  lands."  In  pas;iing  upon  this  question,  on 
page  798,  Secretary  Vilas  says : 

In  both  laws,  it  seems  to  me  that  it  was  the  purpose  of  Congress  to  deal  not  so 
much  with  the  acreage  as  with  the  subdividions  of  the  public  lands  as  surveyed  •  .  . 
The  grants  of  the  United  States  are  not  by  quantity  but  by  description,  and  it  is  a 
familiar  rule,  that  a  call  of  quantity  in  a  grant,  must  yield  to  description,  and  the 
act  of  Congress  is  to  be  regarded  as  a  grant  as  to  each  tract,  in  a  certain  sense. 
Tiiese  acts  were  designed  to  be  construed  with  liberality  and  fairness  to  the  settlers 
on  the  borders  of  our  civilization,  who  were  its  advance-guard  in  subjugating  the 
wilderness. 

Applying  this  doctrine  to  the  statute  under  consideration,  it  is  ap- 
parent that  the  applicant  in  this  case,  is  entitled  to  enter  the  legal 
subdivision  even  although  his  total  entry  may  exceed  one  hundred  and 
sixty  acres. 

Again,  this  case  comes  directly  within  the  rule  announced  in  Henry 
P.  Sayles  (2  L.  D.,  88).  The  settler  now  has  131.03  acres ;  add  to  that 
51.05,  the  acreage  of  lot  5,  and  he  has  a  total  of  182.08,  an  excess  of 
22.08  acres.  He  now  lacks  28.97  acres  of  having  one  hundred  and 
sixty.  In  other  words,  the  excess  over  one  hundred  and  sixty  acres 
would  be  less  than  the  deficiency  which  now  exists.  We  have  seen 
that  it  would  be  impossible  for  him  to  abandon  either  of  the  forty  acre 
sub-divisions,  without  forsaking  his  improvements  in  the  one  instancci 
or  destroying  the  continuity  of  his  land,  in  the  other. 

Therefore  your  decision  is  reversed,  and  you  will  direct  the  local 
officers  to  receive  Still's  application  for  said  lot  5. 
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FINAL  PROOr-NOTICE-FRAUDULENT  ENTRY. 

San  Louenzo  v.  Hies  et  al. 

FiDal  proof  not  taken  at  the  place  designated  in  the  notice  is  in  effeofc  taken  withoat 

notice,  and  void. 
An  entry  procured  through  false  and  fraadalont  testimony  mast  be  canceled. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  November 

28,  1891. 

I  bave  coDsidered  the  separate  appeals  of  Pedro  Bies,  Gaadalnpe 
GoDzales,  aud  James  B.  Woods  from  .yoar  decision  of  March  12,  1890, 
holding  for  cancellatiou  their  several  entries,  as  follows:  homestead 
entry  of  Pedro  Bies  for  the  N  W.  \  of  SW.  i,  Sec.  19,  T.  17  S.,  B.  10  W., 
Las  Crnces,  New  Mexico,  made  July  11,1879 ;  homestead  entry  of  Gua- 
dalape  Gonzales  for  the  SB.  \  of  SW.  ^  of  said  Sec.  19,  made  July  11, 
1879;  and  pre-emption  cash  entry  of  James  B.  Woods  for  the  SE.  ^  of 
SE.  J  of  Sec.  24,  T.  17  S.,  B.  11  W.,  and  lot  4,  Sec.  19, T.  17  S  ,  B.  10  W., 
Las  Crnces,  New  Mexico,  made  June  2, 1879,  under  declaratory  state- 
ment filed  September  3,  1877,  alleging  settlement  February  15,  1875. 

Hearings  were  ordered  in  these  cases  upon  the  complaint  of  the 
<<  Commissioners  of  the  Town  of  San  Lorenzo,"  charging  that  said 
entries  were  fraudulent  and  void  at  inception,  and  that  the  final  proofs 
thereon  were  false. 

Ton  found  that  said  charges  were  sustained  by  the  testimony,  and 
the  entries  were  held  for  cancellation. 

From  thi:d  decision  the  defendants  severally  appealed,  the  material 
errors  alleged  in  each  appeal  being  substantially  to  the  efifect  that  you 
erred  in  finding  that  said  tracts  were  actually  used  aud  occupiid  for  the 
purposes  of  trade  and  business  at  the  date  of  entry ;  m  finding  that 
the  proofs  wore  not  made  at  the  time  and  place  designated  as  required 
by  law  ;  aud  in  not  finding  that  William  L.  Thompson,  the  intervenor, 
was  a  purchaser  in  good  faith,  after  final  entry,  and  therefore  not 
affected  by  irregularities  not  appearing  on  the  face  of  the  record. 

The  material  facts  found  by  you,  upon  which  these  entries  were  held 
for  cancellation,  are  that  said  entries  were  allowed  upon  false  and 
fraudulent  testimony,  which  purported  to  be  taken  at  the  local  land 
office  at  La  Mesilla,  while  in  fact  it  was  taken  at  the  house  of  William 
L.  Thompson,  about  one  hundred  miles  from  said  office  ]  that  parts  of  the 
tracts  in  controversy  were  actually  occupied  for  the  purposes  of  trade 
aud  business  at  the  time  said  entries  were  made,  and  that  they  were 
made  in  the  interest  and  for  the  benefit  of  William  L.  Thompson^  who 
appears  as  intervenor  in  said  cases  and  claims  to  be  the  owner  ot  said 
land  by  purchase. 

The  facts  as  set  forth  in  your  decision  are  sufficiently  sustained  by 
the  testimony  to  warrant  the  cancellation  of  these  entries. 
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There  can  be  no  qaestion  that  part  of  the  tracts  embraced  therein 
have  been  occupied  for  the  parposes  of  trade  and  basiness  since  1871, 
But,  independently  of  this,  the  testimony  of  Ries  and  Gonzales  shows 
beyond  all  question  that  they  did  not  enter  this  land  for  the  purpose 
of  making  it  a  home,  and  that  they  did  not  comply  with  the  law  in  regard 
to  cultivating  and  improving  the  tracts. 

Taking  into  consideration  all  the  circumstances  surrounding  these 
entries,  the  connection  of  Thompson  therewith,  the  false  and  fraudulent 
character  of  the  proofs,  and  the  interest  taken  by  Woods  and  Thomp 
son  in  having  the  final  proof  made — all  of  which  were  taken  at  the  house 
of  William  L.  Thompson,  and  who  became  the  owner  of  the  land  shortly 
after  entry — strongly  indicate  that  the  entries  were  made  in  his  inter- 
est and  for  his  benefit. 

Besides,  the  notice  of  intention  to  make  proof  was  given  by  the  regis- 
ter as  follows : 

Land  Office  La  Mbsilla,  N.  Mbz., 

July  18, 1879. 
Notice  is  hereby  given  that  the  followiDg  named  settlers  have  filed  notice  of  inten- 
tion to  make  proof  in  support  of  their  homentead  claims  and  eecnre  final  entry 
thereof  on  the  expiration  of  thirty  days  from  this  notice,  claimants  and  witnesses  all 
residing  at  Upper  Mimbres,  New  Mexico. 

Then  follow  the  names  of  claimants  and  witnesses,  Eies,  Gonzales,  and 
Thompson  appearing  among  the  claimants,  ami  Yincente  Hidalgo  appear* 
ing  among  tlie  witnesses  for  each  of  said  claimants,  and  who  also  ap- 
peared as  one  of  the  final  proof  witnesses  for  Woods,  Ries  being  the 
other  witness.  This  notice  contemplated  that  said  proofs  should  be 
taken  at  the  local  office,  and  the  public  was  not  notified  to  appear  at  any 
other  place.  Instead  of  taking  the  proofs  at  the  local  office,  they  were 
all  taken  at  the  house  of  Thompson,  who  claims  all  of  these  tracts  as  a 
purchaser  from  said  entryman  after  final  certificate,  the  laud  embraced 
in  the  Bies  entry  hav^iug  been  purchased  from  Woods,  who  purchased 
it  from  Bies  within  a  few  days  after  entry. 

It  was  held  by  the  Commissioner  in  the  case  of  Leon  v.  Grijalva,  3  L. 
D.<,  362,  which  was  affirmed  by  the  Department  (5  L.  D.,  96),  that  proofs 
taken  without  authority  and  without  notice  are  fraudulent  and  void. 
The  final  proof  in  the  case  cited  was  taken  at  the  same  time  and  place 
and  under  the  same  notice  as  the  case  of  Bies  and  Gonzales,  and  the 
ruling  in  that  case  must  control  the  case  at  bar.  The  public  had  no 
notice  of  the  taking  of  such  proofs,  and  it  is  the  same  as  if  no  proof  had 
been  made. 

While  no  single  ground  urged  against  the  validity  of  these  entries, 
if  considered  alone,  may  be  sufficient  to  warrant  their  cancellation,  yet, 
when  they  are  all  considered  together  with  reference  to  the  fraudulent 
testimony  given  by  the  original  entrymen  when  the  final  proofs  were 
made,  the  manner,  time,  and  place  of  taking  such  testimony  and  the 
relationship  of  the  parties,  the  mind  is  fairly  led  to  the  conclusion  that 
they  were  alleged  upon  false  and  fraudulent  testimony,  and  that  if  they 
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were  not  made  in  theiuterest  and  for  the  beDeftt  of  Thorn pson,  he  mast 
have  been  cognizant  of  their  fraudulent  charaoter,  and  can  not  therefore 
claim  to  be  an  innocent  purchaser  without  notice. 
Your  decision  is  affirmed. 


ADDITIONAL  HOMESTEAD  BNTRY-rEB-ACT  OP  MARCH  2,  1880^ 

James  L.  Moon. 

An  additional  entry  nnder  seotion  5  of  tbe  act  of  March  2, 1^389,  calls  for  a  fee  of  ten 
dollars  if  the  amount  of  land  embraced  therein  exceeds  eighty  acres. 

First  Assistant  Secretary  Chandler  to  the  Commissianer  of  the  General 

Land  Office^  November  27,  1891. 

This  is  an  appeal  by  James  L.  Moon,  from  your  decision  of  October 
22, 1890,  affirming  the  action  of  the  local  office  rejecting  his  offer  of  $5, 
and  demanding  $10,  as  the  fee  required  by  section  2290  Revised  Stat- 
utes, in  the  matter  of  his  application  to  enter  under  section  5,  of  the 
act  of  March  2,  1889,  (25  Stat.,  854),  the  W.  J  of  SB.  i,  Sec.  36,  T.  2  S., 
B.  3  E.,  Huntsville,  Alabama. 

On  August  6,  li88,  as  I  am  advised  by  your  office.  Moon  made  origi- 
nal homestead  entry  for  an  adjoining  tract,  to  wit,  the  W.  ^  of  NB.  ^, 
Sec.  1,  T.  3  S.,  K.  3  B.,  in  said  land  district.  This  entry  contains  80.18 
acres.  He  paid  therefor,  as  stated  on  appeal  to  your  office,  seven  dol- 
lars, that  is,  five  as  fee  and  two  as  commission.  The  tract  named  in 
his  pending  application  contains  81.60  acres.  Said  application  was  pre- 
sented August  12,  1890,  and  rejected  at  the  local  office  for  the  reason 
that  the  amou!it,  tendered  therewith  by  Moon,  in  payment  of  fee,  com- 
mission and  excess,  was  insufficient.  The  amount  so  tendered  was 
$(^23,  that  is,  fee  $5,  commission  $2,  and  excess  $2.23. 

Tlie  local  office  demanded  $14.23,  that  is,  a  fee  of  $10,  instead  of  $5, 
as  offered. 

In  affirming  this  ruling,  you  held  said  additional  entry  to  be  '^  a  sep- 
arate and  distinct  entry  of  so  much  additional  land  as  would  aggregate 
one  hundred  and  sixty  acres  with  the  payment  of  the  legal  fees,  com- 
missions and  excess.'' 

Section  2290,  Revised  Statutes,  provides  that  after  complying  with 
the  prescribed  conditions  a  qualified  person  shall  '*on  payment  of  five 
dollars,  when  the  entry  is  of  not  more  than  eighty  acres  and  on  pay- 
ment often  dollars,  when  the  entry  is  for  more  than  eighty  acres"  be 
permitted  to  enter  the  amount  of  land  specified. 

Section  five,  of  the  act  of  1889,  supra^  provides 

That  any  homestead  settler  wiio  has  heretofore  eotored  less  than  one-qnarter  sec- 
tion of  land  may  enter  other  and  additional  land  lying  contiguoas  to  the  original 
entry,  which  shall  nut,  with  the  laud  first  entered  and  occapied,  exceed  in  the  aggre- 
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gate  one  hauilred  and  sixty  acres  without  proof  of  residence  upon  and  caltivation  of 
the  additional  entry;  and  if  final  proof  of  settlement  and  caltivation  has  been  made 
for  the  original  entry,  when  the  additional  entry  is  made,  then  the  patent  shall  issue 
without  further  proof. 

It  is  urged  on  appeal  that  if  sach  additional  entry  be  treated  as  sep- 
arate and  distinct  from  the  original,  the  charge  for  excess  is  inconsist- 
ent. 

I  cannot  agree  with  this  view  of  the  case.  At  the  time  of  his  original 
entry  Moon  was  entitled  to  enter  a  full  qaarter  section  of  vacant  pablio 
land.  Section  2289  Revised  Statutes.  He  elected,  however,  to  enter 
but  80.18  acres. 

When  he  sought  to  avail  himself  of  the  right  given  by  the  act  of  1889, 
supra,  he,  of  course,  applied  to  make  an  entry,  which,  although  for  ad- 
ditional and  contiguous  land,  was  separate  from  his  original.  The 
entry  thus  applied  for  being  for  more  than  eighty  acres,  it,  of  coursCf 
required  a  fee  of  ten  dollars.  Section  2290,  supra.  If,  however  such 
application  be  allowed,  Moon  will  have  entered  an  entire  quarter  sec- 
tion, which  is  the  maximum  allowed  by  the  homestead  law.  Had  his 
original  entry  embraced  said  quarter  section,  his  liability  for  the  excess 
therein  over  one  hundred  and  sixty  acres  could  not  be  questioned. 
That  he  acquired  the  same,  notwithstanding  his  first  choice  of  the 
lesser  quantity  through  the  privilege  of  another  entry  under  the  act  of 
1889,  supra,  should  not  relieve  him  of  said  liability.  To  hold  otherwise, 
would  be  to  give  him  such  excess  as  a  gratuity  and  to  create  for  a 
party  acquiring  one  hundred  and  sixty  acres  by  aid  of  the  act  of  1889, 
supra,  sku  advantage  not  therein  contemplated,  over  the  party  entering  a 
quarter  section  under  the  homestead  act  of  1862  (12  Stat.,  392).  Section 
2289,  supra. 

The  decision  appealed  from  is  affirmed. 


PBACTICB— MOTION  FOR  RBVIBW-ATTORNBY. 

Tyler  v.  Bmdb.    (On  Eeview.) 

An  objection  to  the  appearance  of  an  attorney  on  the  ground  that  he  is  disqnalified 

nnder  section  190  R.  S.,  comes  too  late  when  raised  for  the  tirst  time  on  motion 

for  review. 
A  motion  for  review  on  the  gronnd  that  the  decision  is  against  the  weight  of  evidence 

will  not  be  allowed  where  the  evidence  is  such  that  fair  minds  mi|{ht  differ  as 

to  the  conclusions  that  should  be  drawn  therefrom. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  November 

28,  1891. 

In  the  case  of  Malvina  McD.  Tyler  v,  Fred  H.  Emde,  involving  the 
latter's  pre  emption  filing  for  the  NE.  i  of  Sec.  33,  T.  23  S.,  R.  13  W., 
Lamed,  Kansas,  two  motions  for  review  of  departmental  decision  of 
January  28,  1891  (12  L.  D.,  94),  have  been  filed  in  behalf  of  the  de- 
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fendaDt,  one  being  forwarded  through  the  local  land  office  by  C.  A. 
Morris,  of  Larned,  EaDsas,  and  the  other  being  presented  by  O.  W.  Hoi- 
comb,  of  Washington,  D.  C. 

These  motions  cover  almost  the  same  ground  and  will  not  be  referred 
to  separately  but  will  be  considered  and  spoken  of  as  one  motion.  The 
allegations  in  support  of  this  motion  are  in  substance  as  lollows: 

That  none  of  the  plaintiff's  testimony  should  be  considered  because 
she  was  represented  by  an  attorney  not  qualified  to  practice  in  such 
cases; 

That  the  local  officers  did  not  hear  any  of  the  witnesses  testify  and 
it  was  therefore  error  to  give  to  their  findings  the  force  that  was  accorded 
them  ; 

That  the  decision  was  against  the  preponderance  of  the  testimony 
properly  submitted ; 

That  the  computation  by  which  it  was  determined  that  Mrs.  Tyler's 
filing  of  March  20, 188G,  was  within  three  months  after  the  date,  De- 
cember 19,  1885,  fixed  as  the  time  of  her  settlement. 

The  objection  to  the  appearance  of  Henry  Booth,  as  attorney  for  the 
plaintiff,  on  the  ground  that  he  was  disqualified  under  section  190,  Re- 
vised Statutes,  was  not  presented  to  your  office  nor  to  this  Department 
when  the  case  was  being  considered  on  appeal.  .This  is  such  an  objec- 
tion as  should  have  been  presented  both  to  your  office  on  api^eal  from 
the  decision  of  the  local  officers  and  to  this  DepartnHnt  upon  the  ap- 
peal here.  This  was  the  course  pursued  in  the  case  (IumI  in  support  of 
this  motion,  that  is,  Sharritt  v.  Wood  (11  L.  D.,  25).  That  course  not 
having  been  pursued  here  it  is  too  late  to  urge  it  now  on  motion  for 
review.    Kelley  v.  Moran  (9  L.  D.,  581). 

The  second  objection  mentioned  above  does  not  reach  a  conclusive  or 
material  point  in  the  case.  It  is  clear  from  the  recitation  of  facts  es- 
tablished by  the  evidence  in  the  case  that  the  finding  of  facts  by  the 
local  officers  and  approved  in  your  office,  must  have  been  acquiesced  in 
without  regard  to  whether  the  local  officers  heard  the  witnesses  testify. 

In  support  of  the  allegation  that  the  decision  is  against  the  preponder- 
ance of  evidence  properly  in  thecase,  the  same  ground  is  again  gone  over 
that  was  traversed  before  the  local  officers  before  your  office  and  before 
this  Department.  Notwithstanding  this  the  whole  case  has  bewen  again 
carefully  examined.  The  evidence  is  contradictory  and  unsatisfactory 
but  I  do  not  find  that  the  decision  complained  of  is  so  mauilcstly  against 
the  preponderance  of  the  evidence  proper  to  be  considered  as  to  justify 
the  revocation  of  said  decision.  The  most  that  can  be  said  is  that  fair 
minds  might  differ  as  to  the  conclusions  to  be  drawn  therefrom.  Under 
these  circumstances  a  motion  for  review  based  upon  the  allegation  that 
the  decision  is  against  the  weight  of  evidence  will  not  be  allowed. 
United  States  v.  Atterbery  et  al,  (10  L.  D.,  36). 

It  would  seem  that  the  computation  by  which  it  was  concluded  that 
Mrs.  Tyler  made  her  entry  within  three  months  from  the  date  of  her 
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settlcMnent  was  wrong.  Her  settlement  being  on  December  19,  her  en- 
try slionid  have  been  made  on  March  19,  in  order  to  bring  it  within  the 
period  of  three  months.  December  20,  being  counted  as  the  first  day 
of  Anid  period  March  20,  could  not  be  inclnded  therein.  But  it  was 
said  that  by  this  computation  Mrs.  Tyler  was  protected  ^<  without  ref- 
erence to  the  conspiracy,"  thus  intimating  that  even  if  she  had  not  filed 
in  time  she  would  still  have  been  protected,  if  such  default  had  been 
occasioned  by  the  conspiracy  found  to  have  been  entered  into  by  Emde 
and  others.  This  was  simply  to  n^peat  the  familiar  maxim  that  one  will 
not  be  allowed  to  profit  by  his  own  wrong.  It  has  been  found  that 
Emde,  Tyler  and  others  conspired  to  prevent  Mrs.  Tyler  from  asserting 
within  the  time  limited  by  statute  any  claim  she  might  have  had  to  this 
land.  It  is  clearly  shown  that  these  efforts  were  successful.  Mrs. 
Tyler  states  that  she  did  not  know  the  true  character  of  the  transac- 
tion between  her  husband  and  Emde  until  after  March  15,  1886,  and  in 
this  statement  she  is  not  only  not  contradicted  by  any  witness  but  is 
corroborated  by  circumstances  in  the  case.  Emde  was  largely  respon- 
sible for  this  state  of  affairs  by  reason  of  his  false  statements  and  his 
assent  to  Tyler's  falise  statements  as  to  the  character  of  the  transaction 
between  tht^m.  This  was  the  whole  end  and  aim  of  the  conspiracy,  if 
any  existed,  and  to  hold  Emde's  claim  superior  to  that  of  Mrs.  Tyler 
wouM  be  to  give  him  all  the  advantage  and  benefit  he  sought  to  reap 
through  the  means  of  the  alleged  conspiracy.  This  it  was  held  in  the 
former  decision  he  should  not  be  allowed  to  do  and  I  find  no  good  rea- 
son for  a  different  conclusion  now.  The  decision  complained  of  is  mod- 
ified as  herein  indicated,  but  the  conclusion  that  the  decision  of  your 
ofiSce  should  be  afilrmed  is  adhered  to. 


RAILROAD  GRANT-WITHDRAW AL-PRE-BMPTION  FILING. 

Northern  Pao.  B.  B.  Oo.  bt  al.  v.  Flett. 

Asabsisting  nnexpired  pre-emption  filiag  excepts  the  land  oovered  thereby  from  the 

operation  of  the  withdrawal  on  general  roate,  and  the  pre-emptor'n  compliance 

with  law,  nnder  snoh  filing,  is  a  question  the  company  is  not  entitled  to  raise  in 

aid  of  the  grant. 
When  thcBtatatory  life  of  a  filing  has  expired,  withoat  proof  and  payment  having 

been  made  thereunder,  the  presamption  arises  that  all  claims  nnder  said  filing 

are  abandoned,  but  this  presumption  is  not  conclusive. 
The  initiation  and  maintenance  of  a  homestead  claim  is  necessarily  during  the  period 

thereof  an  abandonment  of  a  previous  nnperfected  claim  held  by  the  settler  under 

the  pre-emption  law. 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Office,  November 

28,  1891. 

This  case  comes  before  the  Department  apon  the  separate  appeals  of 
the  Northern  Pacific  Railroad  Company,  James  De  Lacey,  and  John 
Algyer,  from  the  decision  of  your  office  of  December  5,  188il,  rejecting 
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their  several  claims  to  the  E.  i  of  (he  8W.  |,  the  8E.  i  of  the  NW.  i, 
aud  the  SW.  i  of  the  NE.  i,  Sec.  21,  T.  20  K,  R.  3  E.,  Seattle,  Wash- 
ingtOD,  and  allowing  John  Flett  to  make  entry  of  said  tract  apon  the 
final  proof  submitted  under  his  declaratory  statement,  filed  April  9, 
1869. 

The  tract  in  controversy  is  within  the  primary  limits  of  the  grant  to 
the  Northern  Pacific  Railroad  Company — main  line^as  definitely 
located  May  14, 1874,  an<l  was  embraced  in  the  limits  of  the  withdrawal 
upon  filing  of  map  of  general  route,  August  13,  1870.  It  is  also  within 
the  limits  of  the  amended  map  of  general  route  of  the  branch  line,  filed 
June  11,  1879,  aud  within  the  limits  of  said  branch  line  as  definitely 
located,  March  2G,  1884. 

The  railroad  company  claims  that  at  the  date  when  its  rights  attached, 
the  land  was  public  land,  not  reserved,  sold,  granted,  or  otherwise  ap- 
propriated, and  free  from  pre-emption  or  other  claims  or  rights,  and 
therefore  inured  to  said  company  under  its  grant. 

John  Flett  claims  the  right  to  enter  said  tract  under  his  pre-emption 
declaratory  statement,  filed  April  9,  1869,  upon  which  he  submitted 
proof  September  7, 1887. 

John  Algyer  claims  under  his  application  to  file  declaratory  state- 
ment for  said  tract  in  1883,  which  was  rejected,  and  from  which  he 
appealed. 

James  De  Lacey  claims  under  his  application,  made  in  1886,  to  enter 
the  tract  under  the  homestead  law,  which  was  rejected,  and  from  which 
he  appealed,  and  also  filed  protest  against  the  allowance  of  the  proof 
submitted  by  Flett  under  his  preemption  claim. 

The  rights  of  the  several  claimants  to  this  tratst  were  considered  by 
your  office  at  the  same  time,  aud  disposed  of  by  your  said  decision  of 
December  6,  1889. 

As  the  claims  of  Algyer  aud  De  Lacey  were  initiated  subsequent  to 
the  date  of  withdrawal  on  general  route  and  of  definite  location,  they 
insist  that  the  claim  of  Flett,  subsisting  at  those  dates,  excepted  the 
land  from  the  operation  of  the  graut,  and  that  while  said  claim  was 
sufficient  to  defeat  the  right  of  the  company  under  its  grant,  the  aban- 
donment of  the  land  by  Flett  after  the  date  when  the  right  of  the  road 
attached,  and  his  failure  to  comply  with  the  settlement  laws,  subjected 
the  land  to  entry  under  the  general  land  laws  by  any  other  applicant 
who  had  complied  with  the  law,  and  it  did  not  inure  to  the  railroad 
company  under  its  grant. 

Therefore  the  primary  question  to  be  determined  is,  whether  at  the 
date  when  the  right  of  the  company  attached  there  was  such  a  claim  to 
the  tract  as  excepted  it  from  the  operation  of  the  grant. 

It  appears  from  the  record  that  on  April  9, 1869,  John  Flett  filed  pre- 
emption declaratory  statement  for  the  tract  in  controversy,  which  was 
a  subsisting,  unexpired  filing  of  record  on  August  14, 1870,  when  the 
map  of  general  route  was  filed,  and  which  of  itself  served  to  except 
the  tract  from  the  operation  of  the  withdrawal. 
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The  record  shows  that  Flett  made  settlemeut  upon  the  land  early  in 
February,  1869,  and  actually  resided  upon  it,  with  his  family,  until 
November,  18(i9,  when  he  left  it,  and  moved  to  other  land,  upon  which 
he  was  residing  on  March  30, 1887,  as  shown  by  hi^  answers  to  interrog- 
atories propounded  to  him  and  submitted  on  the  hearing  ordered  upon 
the  application  of  Algyer  to  enter  this  land.  What  land  this  was  is 
not  definitely  shown  by  the  record,  but  considering  all  the  evidence 
therein,  taken  upon  the  several  hearings,  it  may  fairly  be  inferred  that 
it  was  lot  3,  in  Sec.  30,  T.  20  N.,  K.  5  B.,  W.  M.,  of  which  he  made 
homestead  entry  on  February  20, 1874,  and  made  proof  and  received 
final  certificate  therefor  June  9, 1880,  as  shown  by  the  records  of  your 
office. 

It  is  contended  that  Flett  did  not  move  from  the  land  in  controversy 
until  the  fall  of  1870,  and  that  he  cultivated  the  land  in  1871,  after  the 
dute  of  the  filing  of  map  of  general  route. 

While  I  am  satisfied  that  tbe  evidence  of  Flett,  offered  on  the  hear- 
ing ordered  upon  the  application  of  Algyer,  shows  that  he  left  the  land 
in  1869,  yet  it  may  be  conceded  that  he  did  not  leave  the  land  until 
1871,  becanse  whether  he  did  or  did  not  would  not  in  any  manner  affect 
the  question  as  to  whether  the  land  was  excepted  from  the  withdrawal  on 
general  route,  inasmuch  as  the  filing  of  itself,  being  a  prima  facie  valid 
pre-emption  filing  of  record  at  said  date,  served  to  except  the  land  cov- 
ered thereby  from  the  operation  of  said  withdrawal,  and  whether  the 
pre-emptor  under  such  filing  inhabited  and  improved  the  land  and  per- 
formed other  duties  under  the  pre-emption  law,  are  questions  that  can 
not  be  raised  by  the  company  in  aid  of  the  grant.  Northern  Pacific 
Railroad  Company  v,  Stovenour,  10  L.  D.,  645. 

But,  when  the  statutory  period  has  expired  without  proof  and  pay- 
ment having  been  made,  no  presumption  arises  of  the  actual  existence 
or  continuance  of  the  claim  of  the  pre-emptor  under  such  filing,  and,  if 
such  a  claim  is  alleged,  it  must  be  shown  that  the  pre-emptor  had  not 
abandoned  the  land,  and  that  his  right  or  claim  to  the  land  was  8till 
existing.  Hence,  on  May  14, 1874,  when  the  road  was  definitely  located, 
the  filing  of  Flett  had  expired,  and  proof  and  payment  not  having  been 
made,  the  presumption  arose  that  whatever  claim  had  previously  at- 
tached to  the  land,  under  or  by  reason  of  such  filing,  had  been  aban- 
doned and  no  longer  in  fact  existed.  Northern  Pacific  Railroad  Com- 
pany V.  Stovenour,  supra. 

Has  this  presumption  been  rebutted  by  the  proof  offered  on  any  of 
the  several  hearings  in  this  casef  Flett  states  that  he  left  the  laud  in 
1809,  intending  to  return  to  it,  but  that  he  never  resided  on  it  after 
1869;  that  in  September,  1870,  he  went  to  the  local  officers  and  told 
them  that  he  had  come  to  prove  up  on  his  claim,  and  they  told  him  it 
was  railroad  land,  and  he  had  lost  it.  It  does  not  appear  that  he  actually 
offered  to  make  proof,  or  that  he  was  deterred  from  making  proof,  but 
he  appears  to  have  acted  upon  the  advice  of  the  local  officers  that  he 
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Tras  not  entitled  to  submit  proof  under  bis  filing.  Whatever  action  was 
taken  by  the  local  officers  was  acquiesced  in  by  Fiett,  because  no  ap- 
peal was  taken  therefrom. 

Considering  the  effect  of  his  conduct  after  the  refusal  of  the  local 
officers  to  allow  him  to  make  proof  upon  his  preemption  claim,  it  is  con- 
ten « led  by  counsel  that  he  was  under  no  necessity  to  apply  to  the  Com- 
missioner of  the  General  Land  Office  for  a  reversal  thereof,  and  that 
nothing  occurred  thereafter,  by  his  absence  from  the  laud  or  otherwise, 
to  defeat  the  equity  which  he  had  acquired  by  his  readiness  to  prove 
up  and  make  payment,  coupled  with  the  register's  refusal  to  allow  it, 
citing  in  support  thereof  the  case  of  Morrison  v.  Staluaker,  104  U.  S., 
213. 

In  the  case  cited,  it  appears  that  the  pre-emption  settler  offered  proof 
and  payment,  which  was  refused  by  the  local  officers,  upon  the  ground 
that  by  law  the  proof  was  not  made  within  twelve  months  from  settle- 
ment, from  which  refusal  no  appeal  was  taken,  and  the  court  simply 
held  that  he  was  entitled  to  eighteen  months  from  the  time  limited  for 
filing  his  declaratory  statement  within  which  to  make  proof  and  pay- 
ment.  The  case  cited  does  not  support  the  proposition  contended  for 
by  counsel,  but,  admitting  that  Flett  lost  no  rights  by  reason  of  the  re- 
fusal of  the  local  officers  to  allow  him  to  subipit  proof  upon  his  said 
claim  up  to  February  20, 1874,  it  is  certain  that  from  that  date  he  actu- 
ally abandoned  all  claim  to  the  land  and  surrendered  all  rights  under 
his  pre  emption  filing,  by  entering  on  that  day,  under  the  homestead 
law,  another  tract  of  land,  for  which  he  made  final  proof  and  received 
final  certificate,  June  9,  1880. 

In  the  final  proof  upon  his  homestead  claim,  Flett's  witnesses  testi- 
fied that  they  had  known  of  his  being  upon  the  land  eleven  years,  and 
that  he  had  actually  resided  on  the  land,  with  his  family,  since  June, 
1874. 

In  answer  to  interrogatories  propounded  to  him  in  the  hearing  ordered 
upon  Algyer's  application,  he  states  that  he  lived  on  the  land  in  con- 
troversy from  April  7, 1869,  until  November  20th  of  that  year;  that  no 
one  was  residing  on  the  land  in  1873,  nor  in  1879,  nor  in  1884;  and  that 
for  fourteen  years  no  one  contended  for  the  place.    He  further  states: 

It  iH  a  fact  that  I  never  lived  on  this  land  after  the  spring  of  1870,  nor  did  1  cnlti- 
▼ate  this  land  after  the  spring  of  1871.  I  did  not  live  upon,  occupy,  or cnltivate  this 
laud  iu  May,  1874,  nor  was  I  improviug  this  laud  in  ld74. 

1  think  the  testimony  shows  beyond  all  question  that  Flett  had 
abandoned  the  land  on  May  14,  1874,  when  the  road  was  definitely  lo- 
cated, and  at  that  time  he  was  cultivating  and  improving  the  tract  em- 
braced in  his  homestead  entry,  made  prior  to  said  date  of  definite  loca- 
tion. 

The  initiation  and  consummation  of  the  homestead  entry  was  necessarily  under  the 
law,  duriu;;  the  period  of  such  consum 'nation,  a  relinquishment  of  the  pre-emption 
claim.    Neilson  v.  Northern  Pacitic  Kuilroad  Company,  9  L.D.,  AOiL 
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Considering  tbat  his  homestead  entry  was  equivalent  to  a  relinquish- 
ment of  his  pre-emption  filing,  and  was  of  itself  an  act  of  abandonment 
of  the  land  covered  by  such  filing,  I  do  not  deem  it  necessary  to  con- 
sider (he  other  points  argued  by  counsel — to  wit,  that  Flett  was  dis- 
qualified from  making  a  pre-emption  entry  by  reason  of  his  having  pre- 
viously received  patent  for  three  hundred  and  twenty  acres  under  the 
Oregon  donation  act. 

The  record  shows  that  he  had  no  right  or  claim  to  the  land  when  the 
right  of  the  road  attached,  and  the  proof  submitted  uuder  his  pre-emp> 
tion  filing  should  have  been  rejected. 

The  tract  being  free  from  claim  at  date  of  definite  location  of  the 
road,  it  follows  that  the  claims  of  Algyer  and  DeLacey  should  both  be 
rejected. 

The  decision  of  your  office  is  reversed. 


HOMBSTEAD  BNTBT— DESERTED  WtTB. 

SCOTT  V.  PiNNEY. 

A  deserted  wife  as  th^  head  of  a  family  is  entitled  to  make  homestead  entry,  and  the 
subsequent  retnrn  of  the  husband  will  not  defeat  the  right  to  perfect  the  same 
where  the  application  is  made  in  good  faith  during  the  period  of  desertion,  and 
in  the  belief  of  the  husband's  death. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  28, 1891. 

The  laud  involved  in  this  appeal  is  the  NW.  J  of  SW.  J  of  Sec.  3,  T. 
1  S.,  B.  10  W.,  S.  B.  M.,  Los  Angeles,  Oalifornia,  land  district. 

The  record  shows  that  Pinney  made  homestead  entry  of  the  land  in 
controversy  February  9,  1887.  On  March  16, 1887,  Scott  made  appli- 
cation for  a  homestead  entry  on  the  same  land,  averring  that  she  was 
a  widow  over  twenty-one  years  of  age  and  the  head  of  a  family;  that 
she  actually  settled  upon  and  improved  the  land  aboi^t  February  1, 
1883,  and  had  continued  to  reside  upon  the  same  to  date.  On  March 
18,  1887,  she  filed  an  affidavit  of  contest  against  the  Pinney  entry, 
alleging  the  facts  recited  above  as  contained  in  her  application,  and 
detailing  at  length  her  improvements  and  the  efibrts  she  had  made  to 
perfect  her  title.  A  hearing  was  had  before  the  local  officers,  and  on 
appeal  to  your  office  it  was  held,  June  1, 1889,  that  Scott's  application 
to  enter  be  allowed,  and  Pinney 's  homestead  entry  be  held  for  cancel- 
lation. On  July  17, 1889,  Pinney  filed  a  motion  for  a  rehearing  on  the 
ground  of  newly  discovered  evidence,  as  follows: 

While  Pinney  contestant  acquiesces  in  the  ruling  of  your  office,  yet  in  the  light  of 
newly  discovered  evidence  contestant  now  asks  for  a  rehearing,  on  the  following 
grounds,  viz : — 1.  That  the  entry  of  Scott  was  fraudulent  in  its  inception,  she  heing  a 
married  woman  at  the  time  of  said  entry  and  not  a  legally  qualified  entryman  nnder 
the  homestead  laws,  as  proof  and  corroborated  affidavits  herewith  enclosed  will 
show,  and  contestant  now  asks  to  prove  his  allegatiou>}  before  the  local  offioe. 
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By  yoar  letter  of  August  15,  1889,  the  case  was  remanded  <'  for  a 
bearing  for  the  purpose  of  ascertaining  the  qualifications  of  said  Scott 
at  the  time  she  made  the  said  entry."  On  November  9,  1889,  a  hearing 
was  had  in  pursuance  of  this  order,  before  the  local  officers,  and  on  Feb- 
ruary 14, 1890,  they  decided  that — 

It  is  evident  that  she  (plaintiff)  being  a  married  woman  was  not  authorized  to  make 
buiuesteud  entry  and  was  not  a  qaalified  homesteader. 

The  plaiutiflf  appealed  to  your  office,  and  by  letter  of  July  22, 1890, 
you  reversed  the  ruling  of  the  local  officers,  whereupon  the  defendaut 
prosecutes  this  appeal,  alleging  as  error  practically  that  your  decision 
is  against  the  law  and  the  evidence. 

In  passing  on  this  question  you  say : 

In  view  of  the  f  lets  and  ci  roam  stances  of  this  particular  case,  I  hold  that  inasmuch 
as  plaintjft's  application  to  enter  as  a  widotv,  was  made  in  good  faith  at  a  time  when 
she  honestly  believed  she  was  a  widow,  and  since  this  office  had  already  held  (letter 
*<If  June  1,  1&89),  that  the  land  was  subject  to  entry  and  that  she  has  the  better 
right  to  the  same,  by  reason  of  her  prior  settlement,  residence,  and  improvements, 
and  since  it  conclusively  appears,  from  the  record,  that  she  was  a  deserted  wife,  at 
the  time  she  offere.l  her  application,  her  entry,  which  was  allowed  to  be  made  of 
record,  by  said  letter  "  H''  of  June  1,  1883,  will  not  be  disturbed,  notwithstanding 
the  fact  that  her  husband  returned  subsequent  to  her  application  to  enter,  and  is  now 
living  with  her. 

The  evidence  in  this  case  discloses  the  fact  that  the  contestant  was 
married  to  Jeptha  Scott  in  1869;  that  in  1871  her  husband  deserted 
her;  that  about  two  months  after  he  left  she  saw  him  for  about  twenty 
minutes,  but  never  again  did  she  see  or  hear  from  him  until  early  in 
1888.  In  18S1  one  of  her  neighbors  read  to  her  from  a  newspaper  a 
notice  of  the  death  of  J.  Scott,  caused  by  being  run  over  by  a  freight 
wagon  in  Arizona.  From  some  circumstances  detailed  in  the  testimony 
she  had  good  reason  to  believe  that  this  J.  Scott  was  her  husband.  At 
the  time  of  her  marriage  she  was  a  widow  with  five  small  children.  By 
this  last  marriage  she  had  two  more,  so  that  at  the  time  her  husband 
deserted  her  she  had  to  care  for  and  support  seven  helpless  children. 
About  the  first  of  February,  1883,  she  settled  upon  the  land  in  contro- 
versy, and  by  her  own  hands  and  with  the  assistance  of  her  children 
she  erected  a  small  house,  corn-crib  and  hen  house ;  cleared  of  brush 
and  cactus  from  six  to  ten  acres  of  the  ground;  had  an  irrigating  ditch 
and  reservoir  of  sufficient  capacity  to  water  the  ground,  and,  at  the 
tidie  the  defendant  made  his  homestead  entry,  had  a  fruit  bearing 
orchard  of  eighty  trees,  consisting  of  apple,  apricot  and  fig.  All  her 
witnesses  place  the  value  of  her  improvements  at  the  time  of  the  hear* 
iug  at  1 1,000.  She  resided  u[)on  the  land  continuously  during  all  these 
years  entirely  dependent  on  her  own  labor  and  that  of  her  children  for 
her  support. 

There  is  not  the  slightest  intimation  in  the  evidence  to  show  that  Mrs. 
Scott  did  not  honestly  believe  herself  to  be  a  widow  during  all  this  time. 
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She  i^ttempted  to  make  a  homestead  entry  of  the  land  March  26,  1883, 
bat  says  she  was  informed  that  the  land  was  not  then  subject  to  entry, 
but  as  soon  as  it  was  decideil  they  would  let  her  know  and  she- could 
perfect  her  entry.  She  seems  to  have  done  everything  in  good  faith  to 
save  her  rights,  and  felt  perfectly  secure  until  the  defendant  came  for- 
ward with  the  relinquishment  of  the  Southern  Pacific  Railroad  Com- 
pany and  attempted  to  get  possession.  It  therefore  follows  that  there 
was  no  fraud  on  the  part  of  Scott's  entry  in  its  inception. 
In  the  case  of  Maria  Good  (5  L.  D.,  196),  it  is  said: 

it  seeiuB  clear  that  when  once  legal  qaaliflcation  to  make  homestead  entry  isestab- 
litthed,  aad  the  land  applied  for  is  subject  to  such  entry,  then  the  only  remaining 
questions  for  the  land  department  to  consider  are  those  relative  to  residence,  cultiva- 
tion and  alienation. 

There  can  be  no  question  about  the  legal  qualification  of  Mrs.  Scott  at 
the  time  she  made  her  application.  While  as  a  matter  of  fact  she  was 
not  a  widow,  as  she  supposed,  yet  it  is  true  that  she  was  a  deserted  wife, 
and  the  hei^d  of  a  family,  and  as  such  was  a  qualified  homesteader. 
Kamanski  t?.  Kiggs  (9  L.  D.,  186).  The  relinquishment  by  the  railroad 
company  of  its  claim  upon  this  laud  made  it  subject  to  disposal  by  the 
government,  if  it  were  not  otherwise  subject  to  such  disposition. 

The  only  remaining  question  to  be  determined  is,  whether  or  not  the 
appearance  of  her  husband  at  this  late  date  disqualified  her  from  per- 
fecting her  title  initiated  when  she  was  a  qualified  pre-emptor.  I  can 
see  no  reason  why  the  rule  announced  in  the  case  of  Maria  Good  (supra) 
should  not  be  applied  to  this  case,  especially  in  the  absence  of  any 
fraud  orcoilusion  between  the  husband  and  wife.  It  has  been  repeatedly 
held  in  our  departmental  decisions  that  wives,  who  have  become  such 
subsequent  to  their  homestead  entries  if  they  comply  with  the  law  in 
the  matter  of  residence,  may  make  final  proof  and  secure  the  title.  If 
this  coutestant,  who  is  over  fifty  years  old,  who  has  struggled  for  so 
many  years  to  improve  her  land  aud  support  her  family,  now  decides, 
in  her  declining  years  to  receive  the  father  of  her  children  and  again 
take  up  the  marital  relation,  and  live  with  her  reunited  family  in  the 
home  her  industry  has  prepared,  I  do  not  believe  she  should  be  held  to 
have  forfeited  her  claim  to  this  land. 

Your  judgment  is  therefore  affirmed* 
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rraVATE  .CLAIM— DEPARTMENTAL  JURISDICTION-SURVBT. 

Baca  Float  No.  3  (On  Revibw.) 

A  statutory  provision  directing  the  survey or-general  to  survey  and  locate  a  selection 
made  under  the  act  of  June  21,  1860  does  not  warrant  the  conclusion  that  the 
surveyor-general's  action  in  snch  matter  is  not  subject  to  the  supervinory  direc- 
tion of  the  Commissioner  of  the  General  Land  Office,  and  the  Secretary  of  the 
Interior. 

When  the  Territory  of  New  Mexico  was  divided,  and  that  portion  included  in  the 
limits  of  Arizona  was  created  a  separate  surveying  district,  the  duties  thereto- 
fore devolving  npon  the  surveyor-general  of  New  Mexico,  in  relation  to  lands 
within  the  new  district,  fell  npon  the  surveyor-general  of  that  district. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem^^ 

her  28,  1891. 

I  have  considered  the  motion  for  review  of  departmental  decision  of 
Jane  24, 189  L  (12  L.  D.,  676),  in  the  matter  of  the  application  for  a  sur- 
vey of  the  lands  selected  in  satisfaction  of  Baca  Float,  No.  3. 

This  motion  presents  no  new  qae^tlon  bat  goes  over  the  same  groand 
that  was  necessarily  gone  over  in  the  consideration  of  the  appeal  npon 
which  the  former  decision  was  rendered.  It  is  arged  that  under  the 
provisions  of  the  act  of  June  21,  1860  (12  Stat.,  72),  confirming,  this 
claim  no  officer  except  the  surveyor-general  of  New  Mexico,  has  any 
function  in  this  matter  and  that  his  duties  are  merely  ministerial  and 
perfunctory.  The  Secretary  of  the  Interior  is  charged  with  the  sn|>er» 
vision  of  public  business  relating  to  the  public  lands  (Revised  Statutes, 
section  441),  and  the  ( Commissioner  of  the  General  Land  Office  is  charged 
with  the  performance,  under  the  direction  of  the  Secretary  of  the  In- 
terior, of  <<  all  executive  duties  appertaining  to  the  surveying  and  sale 
of  the  public  lands  of  the  United  States  or  in  anywise  respecting  such 
public  lands,  and,  also  such  as  relate  to  private  claims  of  land."  It  \b 
true  that  Congress  has  the  power  to  impose  upon  some  other  officer  the 
duties  thus  prescribed  by  these  sections  as  pertaining  to  the  office  of 
Secretary  of  the  Interior,  and  Commissioner  of  the  General  Land  Office, 
but  in  the  abtience  of  express  provisions  to  that  effect  no  intention  to 
relieve  said  officers  of  any  duties  within  the  purview  of  said  sections, 
will  be  presumed.  It  must,  in  the  case  now  under  consideration,  de- 
volve upon  some  officer  to  determine  whether  the  lands  selected  are  of 
the  character  prescribed  by  the  said  act  of  June  21,  1860,  and  I  find 
nothing  to  indicate  any  iutention  to  substitute,  for  the  officer  charged 
geuerally  with  the  performance  of  such  duties,  some  one  else.  The  mere 
fact  that  it  is  declared  the  duty  of  the  surveyor-general  of  New  Mexico 
to  survey  and  locate  the  lands  selected  does  not  justify  the  conclusion 
that  the  Secretary  of  the  Interior  and  Commissioner  of  the  General 
Land  Office  were  "carefully  eliminated  from  the  transaction"  or  even 
that  the  said  surveyor- general's  acts  in  the  premises  were  not  subject  to 
the  supervisory  direction  of  the  Commissioner  of  the  General  Laud 
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Office  and  the  Secretary  of  the  Interior.  The  objection  to  the  jorisdio- 
tion  can  not  be  sustained. 

In  snpport  of  the  objection  to  that  part  of  the  decision  which  directa 
a  hearing  to  be  had  before  the  snrveyor-general  of  Arizona,  it  is  nrged 
(1)  That  the  surveyor-general  of  Arizona  has  no  authority  in  the  prem- 
iseSy  the  snrveyor-general  of  ^^  New  Mexico  "  being  commanded  by  the 
act  of  Congress  to  make  the  survey,  (2)  That  a  survey  is  necessary  to 
any  intelligent  inqniry  as  to  the  character  ot  the  lands  in  said  selection 
and  (3)  That  none  of  the  persons  named  by  the  Oommissioner  as  desir- 
ing an  early  settlement  of  the  question,  is  a  proper  party  ft)  the  case. 

The  first  grounds  of  objection  can  not,  I  think,  be  seriously  urged» 
When  the  Territory  of  New  Mexico  was  divided  and  that  portion  in* 
eluded  in  the  limits  of  Arizona  was  created  a  separate  surveying  dis- 
trict,  the  duties  theretofore  devolving  upon  the  snrveyor-general  of  New 
Mexico,  in  relation  to  lands  within  such  new  district  fell  upon  the 
surveyor-general  of  that  district.  This  proposition  is  so  plain  that  it 
seems  unnecessary  to  discuss  it  further.  The  objection  that  an  intelli- 
gent inqniry  as  to  the  character  of  the  lands  selected  can  not  be  prose- 
cuted without  a  survey  and  marking  of  the  out-boundaries  is  met  and 
obviated  by  the  direction  to  the  surveyor-general  contained  in  the  Com- 
missioner's order  for  a  hearing  in  the  following  words : 

If  for  the  parpose  of  saoh  hearing  and  in  order  to  clearly  ascertain  the  exact  loca- 
tion of  alleged  mines  with  reference  to  the  honndaries  of  said  location  it  shall  seem 
to  yoQ  advisable  or  necessary  to  snrrey  the  ont-boandaries  of  said  claim,  or  any  part 
thereof,  yon  will  suspend  the  hearing  above  provided  for  and  notify  the  said  Robin- 
son and  other  grant  claimants  that  they  may  make  a  deposit  of  the  funds  nece8i>ary 
to  pay  for  such  survey  and  for  the  office  work  necessary  thereon,  after  you  shall  have 
made  an  estimate  of  the  same.  You  will  then  cause  the  same  to  be  made  in  the  same 
manner  as  surveys  of  private  claims  are  made,  etc. 

The  third  specific  objection  made  to  this  part  of  said  departmental 
decision  can  not  be  sustained.  This  hearing  is  to  determine  whether 
the  land  selected  by  the  grant  claimants  is  of  the  character  contemplated 
by  the  act  under  which  it  was  selected  and  to  the  end  that  such  investi- 
gation shall  be  full  and  complete,  all  parties  asserting  a  claim  to  the 
land  should  be  given  an  opportunity  to  be  heard.  This  is  all  that  lias 
been  done  and  I  find  no  good  reason  for  modifying  the  instructious  in 
that  particular. 

Objection  is  made  to  assumptions  of  fact  made  in  said  decision,  the 
following  being  quoted  as  one,  ^< There  seems  to  be  no  question  that  the 
land  embraced  in  this  location  is  mineral  land."  This  sentence  taken 
alone  might  be  open  to  the  objection  that  it  prejudges  the  very  question 
for  the  determination  of  which  a  bearing  is  ordered.  Taking  the  whole 
decision,  however,  it  is  plain  that  it  was  intended  to  say  that  such  a 
prima  facie  case  had  been  made  as  justified  further  investigation,  and 
it*  will  be  thus  construed. 

Objection  is  made  to  the  statement  that  the  burden  of  proof  to  show 
that  said  lands  are  non-miueral  in  character,  is  upon  the  claimants 
2665— VOL  13 40 
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ander  said  grant,  bat  this  objection  can  not  in  my  opinion  be  sastained« 
The  act  of  Congress  aathorized  the  selection  of  lands  of  a  certain  char* 
acter  and  when  the  claimants  presented  a  selection  therennder  it  cer- 
tainly devolved  npon  them  to  affirmatively  show  the  lands  were  of  the 
character  prescribed.  By  presenting  a  selection  nnder  said  law  the 
claimants  affirmed  its  non-mineral  character  and  they  mast  stand  ready 
to  support  snch  allegation.  I  do  not  find  that  the  instractions  given 
are  inconsistent  with  the  laws  of  evidence  and  do  not  therefore  find  any 
necessity  for  modifying  the  decision  complained  of  in  that  respect.  It 
is  said  that  the  inference  is  inevitable  from  the  language  of  both  the 
Commissioner  and  the  Secretary,  and  theretbre  tantamount  to  an  in- 
struction that  if  any  mineral  land  shall  be  found  within  the  boundaries 
of  the  selection  made  then  the  whole  selection  must  be  rejected.  This 
assertion  is  directly  denied  by  the  following  quoted  from  said  depart- 
mental decision : 

If  upon  the  heariag  the  proof  should  show  that  the  land  embraced  in  the  location 
is  mineral,  the  mineral  land  should  be  segregated  from  the  non-mineral  land  by  sur- 
vey, and  the  grant  claimants  will  be  entitled  to  such  part  of  said  location  as  may  be 
shown  to  be  uon -mineral. 

It  is  further  argued  in  support  of  this  motion  that  only  those  lands 
known  at  the  date  of  the  selection  to  be  mineral  lands  should  be  segre- 
gated from  the  tract  thus  selected,  and,  that  the  discovery  of  minerals, 
in  any  part  of  said  lands,  made  after  the  date  of  selection  can  not  affect 
the  right  and  title  of  these  claimants  to  said  lands.  The  decision  ren- 
dered in  your  office  limited  the  inquiry  to  the  two  dates,  that  of  selec- 
tion in  18(>3,  and  of  the  amendment  of  such  selection  in  1866.  While  it 
is  not  said  in  so  many  words  in  the  departmental  decision  that  such 
instructions  were  in  error,  yet  it  was  in  effect  so  said.  The  following 
language  was  used : 

The  act  of  June  21, 1860,  authorized  the  heirs  of  Baca  "  to  select  instead  of  the  land 
claimed  by  them  an  equal  quantity  of  vacant  land  not  mineral,"  and  the  burden  of 
proof  is  upon  the  claimants  under  said  grant  to  show  that  the  lands  so  selected  or 
located  are  non-mineral  lands,  as  no  title  to  mineral  lands  can  vest  in  them  nnder 
said  act  and  the  Department  may  at  any  time  before  the  title  passes  from  the  gor- 
ernment  require  the  claimant  to  show  that  the  land  is  not  mineral,  although  the 
character  of  the  land  may  not  have  been  known  to  claimants  at  the  date  of  selection 
or  location. 

This  can  be  construed  only  to  mean  that  the  inquiry  should  extend 
to  the  present  known  character  of  the  land  as  well  as  to  its  character 
as  known  at  the  date  of  selection.  This  holding  is  in  entire  accord 
with  the  principle  announced  in  the  case  of  Central  Pacific  B.  B.  Go. 
V.  Yalentine  (11  L.  D.,  238).    It  was  there  said: 

No  date  is  fixed  In  the  grant  at  which  the  mineral  character  of  the  lands  most  be 
Imown,  in  order  to  bring  them  within  the  exception.  If  in  fact  mineral,  they  are 
within  the  exception,  according  to  the  plain  terms  thereof,  whether  their  minend 
oharacter  is  known  at  the  time  of  definite  location  or  approval  of  Baryey,  or  not. 
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It  is  contended  that  the  language  in  the  acts  making  the  grant  to  the 
railroad  company  is  so  different  from  that  employed  in  the  act  now 
under  consideration,  that  the  rule  laid  down  in  the  Yalentine  case, 
admitted  to  be  right  there,  can  not  be  applied  here. 

The  excepting  clause  in  the  act  of  July  1, 1862  (12  Stat,  489),  is  in 
these  words :  ^<  Provided  that  all  mineral  lands  shall  be  excepted  from 
the  operation  of  this  act." 

The  act  of  July  2, 1864  (13  Stat.^  356),  contains  the  following: 

And  any  lands  granted  by  this  aot,  or  the  act  to  which  this  is  an  amendment,  shall 
not  defeat  or  impair  any  pre-emption,  homestead,  swamp  land,  oi  other  lawful  claim, 
nor  indade  any  government  reservation  or  mineral  lands,  or  the  improvements  of 
any  bona  fide  settler,  or  any  lands  retomed  or  denominated  as  mineral  lands,  eto. 

The  act  now  under  consideration  provides  that  the  beneficiaries  there- 
under may  "select  instead  of  the  land  claimed  by  them  an  equal 
quantity  of  vacant  land,  not  mineral. 

The  evident  intention  in  all  these  acts  was  to  prevent  the  title  to 
mineral  lands  firbm  passing  thereunder,  and  to  express  that  intention 
the  language  in  the  act  last  mentioned  is  just  as  dear  as  that  used  in 
the  others.  The  language  used  in  the  act  under  consideration,  should 
be  given  the  same  prohibitive  force  as  is  accorded  the  other  acts  above 
mentioned.  If  this  be  true,  and  I  do  not  think  it  can  be  successfully 
controverted,  it  follows  that  the  reasoning  in  the  Valentine  case  applies 
with  equal  force  in  the  case  now  under  consideration, and  that  the  rule 
there  laid  down  should  be  followed  here.  That  rule  was  followed  in 
the  decision  complained  of  and  hence  there  is  no  reason  to  modify  it  as 
to  that  point. 

It  is  further  urged  in  this  connection,  in  support  of  this  motion,  that 
under  the  act  now  being  considered  all  jurisdiction  or  authority  in  the 
premises,  was  taken  away  from  the  Department  of  the  Interior,  and 
that,  in  that  particular,  said  act  differs  from  those  making  the  grant  to 
the  railroad  company,  and  therefore  that  a  different  rule  should  obtain 
in  this  case.  This  question  as  to  the  jurisdiction  of  this  Department 
has  been  discussed  hereinbefore  and  I  do  not  find  it  necessary  to  en- 
large upon  what  was  then  said. 

After  carefully  considering  the  questions  presented  by  this  motion  for 
review  in  connection  with  the  arguments  both  oral  and  written,  pre- 
sented by  the  attorney  for  the  claimants,  under  said  grant,  I  have  found 
no  sufficient  reason  for  a  conclusion  different  from  that  arrived  at  in 
the  decision  complained  o^  and  said  motion  is  therefore  denied* 
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ZUia  BBSEBVATIOK-BXECUTIVJfi  AUTHOBITT-SXJBYET. 

William  F.  Tuckeb  bt  al. 

Under  the  treaty  of  Gaadalape  Hidalgo,  and  the  proYisions  of  the  Const! tntlon,  the 
President  is  authorized  to  protect  the  Zani  Indians  in  their  property  by  settinif 
apart  as  a  reseryation  the  lands  occupied  by  them  for  their  continued  nse  and 
occupancy. 

An  execntiye  order  setting  apart  and  establishing  a  reserratlon  has  the  effect  of  lair 
and  is  binding  upon  all  departments  of  the  goverDment,  and  npon  eyery  citizen 
of  the  United  States ;  and  the  execntiye  will  in  snch  matter  can  not  be  defeated 
through  a  failure  of  the  surreyor  to  properly  locate  the  boundaries  of  the  resery** 
tion. 

In  the  execntion  of  a  snryey  courses  and  distances  must  yield  to  natural  monnmenta 
named  in  the  description  of  the  land. 

Lands  embraced  within  a  reseryation  created  by  execntiye  order  are  excluded  from 
entry  under  the  public  land  laws. 

Beeretary  Noble  to  the  Oommissumer  of  the  Oeneral  Land  Offioej  Noven^ 

ber  28,  1891. 

The  record  in  this  case  shows  that  the  following  entries  were  made  at 
the  local  land  office  in  Santa  Fe,  Kew  Mexico. 

On  December  26,  1882,  William  F.  Tncker,  Jr.,  made  desert  land 
entry,  (Ko.  54),  for  Sec.  8.,  T,  12  N.,  B.  16  W. 

On  the  same  day  Orrin  B.  Stoat  made  desert  land  entry,  (liTo.  63),  for 
Sec.  18.,  in  same  township  and  range. 

On  January  18,  1883,  Henry  W.  Lawton  made  desert  land  entry, 
(So.  62),  for  Sec.  24.,  T.  12  N.,  B.  17  W. 

On  January  27, 1883,  said  Tncker  made  homestead  entry,  (Ko.  1675), 
for  Si  of  NBi  and  NJ  of  SBJ,  Sec.  34.,  T.  12  K  B.  17  W. 

On  the  same  day,  said  Lawton  made  soldier's  homestead  entry, 
(So.  1676),  for  SW|  of  same  section. 

On  Augnst  16, 1883,  said  Lawton  filed  application  to  make  final  proof 
to  establish  his  claim  to  the  land  covered  by  his  homestead  entry,  be- 
fore the  local  officers,  on  October  20, 1883,  which  was  rejected  by  the 
local  officers  August  30, 1883,  because  the  said  land  was  included  within 
the  limits  of  the  Zuni  Beservation,  as  established  by  the  executive 
order  of  May  1883.  (Ind.  Office  Beport,  1886,  353). 

On  September  27, 1883,  said  Lawton  filed  an  appeal  to  your  office, 
alleging  among  other  things — as  follows: 

This  entry  was  made  under  the  law  permitting  soldiers  of  the  war  of  the  rebellion 
to  count  their  seryices  to  the  government  doring  that  period  as  residence,  and  under 
this  law,  (having  served  four  years  and  five  months)|Ihad  only  seven  months  to 
make  good.  Being  still  in  public  service,  I  could  not  reside  upon  the  land  in  person, 
but  at  once  made  arrangements  for  improvements,  employed  an  agent,  purchased 
materials,  and  otherwise  went  to  great  expense  and  trouble  to  complete  my  title 
according  to  law. 

This  appeal  was  transmitted  to  your  office  by  the  local  officers,  by  let- 
ter dated  September  28, 1883. 
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By  yoar  office  letter  of  September  19, 1885,  to  Secretary  Lamar,  it 
was  reported  that — ^^  Ko  action  has  been  taken  on  this  appeal  because 
of  a  direction  given  by  your  predecessor,  October  8, 1883,  that  nothing 
be  done  in  the  case  nntil  further  orders  "  and  it  was  recommended  that 
proper  steps  be  then  taken  to  dispose  of  the  foregoing  entries. 

On  November  10, 1885,  this  Department,  by  letter  of  that  date,  in- 
structed and  directed  your  office,  to  "  take  the  proper  steps  to  dispose 
of  those  entries  in  accordance  with  law  and  the  facts  in  the  case." 

On  November  19, 1885,  your  office,  by  letter  of  that  date  instructed 
the  local  officers,  that  all  of  said  entries  ''  are  hereby  held  for  cancella> 
tion,  for  being  within  the  Zuni  Reservation,  in  New  Mexico^  and  there* 
fore  illegal," 

On  January  14, 1836,  said  claimants  jointly  appealed  from  that  de« 
cision,  to  this  Department. 

The  errors  alleged  are  substantially  embraced  in  the  two  following 
propositions — to- wit : — 

Fir$t : — ^That  the  order  creating  the  Znni  Reaervationy  was  iasned  withoat  lawful 
aothority  and  Yoid — and,  therefore,  the  said  sapposed  reservation  cannot  in  any  way 
conflict  with  the  entries  in  qnestion. 

Second : — ^Tbat  if  said  reseryation  was  created  by  competent  authority,  the  land 
embraced  in  the  said  entries  is  not  within  the  boundaries  thereof,  and  that  the  Com* 
missioner  of  the  General  Land  Office  erred  in  his  decision  of  November  19, 1685,  hold- 
ing said  entries  for  cancellation,  as  being  within  said  reservation. 

The  executive  order  creating  the  Zuni  Beservation  is  as  follows : 

ExKCUTiYB  Mansion,  Marok  16, 1877. 

It  is  hereby  ordered  that  the  following  described  tract  of  country  in  the  Territory 
of  New  Mexico,  viz :  Beginning  at  the  one  hundred  and  thirty -sixth  milestone  on  the 
western  boundary-line  of  the  Territory  of  New  Mexico,  and  running  thence  north  61 
45'  east  thirty-one  miles  and  eight-tenths  of  a  mile  to  the  crest  of  the  mountain  a 
short  distance  above  Nutrias  spring ;  thence  due  south  12  miles  to  a  point  in  the  hills 
a  short  distance  south  east  of  the  OJo  Pescada :  thence  south  61  45'  west  lo  the  one 
hundred  and  forty-eighth  milestone  on  the  western  boundary-line  of  said  Territory ; 
thence  north  with  said  boundary-line  to  the  place  of  beginning  be  and  the  same 
hereby  is  withdrawn  from  sale  and  set  apart  as  a  reservation  for  the  use  and  occn- 
pancy  of  the  Zuni  Pueblo  Indians. 

B.  B.  Hatis. 

In  your  oflQce  letter  of  September  19, 1885,  above  cited,  it  is  said, 

At  the  date  of  this  order  the  lauds  were  nnsurveyed.  A  territorial  map  of  New 
Mexico  represented  the  Nutria  springs  as  located  some  three  miles  south  of  the  true 
location  as  afterwards  found  by  the  township  surveys.  A  pencil  line  protracted  upon 
the  territorial  map  from  the  136th  mile  post  on  the  western  boundary  of  New  Mexico, 
to  the  point  erroneously  designated  as  Nutria  springs,  brought  the  northern  line  of 
the  reservation  apparently  below  the  tracts  which  were  afterwards  surveyed  as  see- 
tions  8  and  18,  T.  12.,  R.  16.,  and  sections  24  and  34,  T.  12,  B.  17.,  thus  making  it  ap- 
pear that  said  sections  and  others  along  the  river  Nutria,  and  embracing  the  culti- 
vated lands  and  irrigating  ditohea  of  the  Zuuis  were  exoladed  ftom  the  reservation 
intended  to  embrace  them* 
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Under  these  droamstanoes  it  was  supposed  that  an  amendatory  order 
was  necessat  y ,  accordingly  upon  recommendation  ibe  following  exeea* 
tive  order  was  issaed  :- 

ExxcuTiYX  Kanbion,  ifaf  ly  1883. 

Whereas  It  Is  foand  that  certain  deeoriptlons  as  to  honndaries  given  in  an  exeentive 
order  Issued  llarch  16^  1877,  setting  apatt  a  reserration  in  the  Territory  of  New  Mez- 
ioo  for  the  Zuni  Pneblo  Indians,  are  not  stated  with  suffloent  definiteness  to  Include 
within  said  reservation  all  the  lands  specified  in  and  intended  to  be  covered  by  said 
executive  order,  especially  the  Nutria  springs  and  the  Ojo  Pescada,  said  executive 
order  is  hereby  so  amended  that  the  description  of  the  tract  of  land  thereby  set  apart 
for  the  purposes  therein  named  shall  read  as  follows : 

Beginning  at  the  one  handred  and  thirty-sixth  mile  post  on  the  west  boundary  line 
of  the  Territory  of  New  Mexico,  thence  in  a  direct  line  to  the  southwest  corner  on 
township  11  north,  range  18  west;  thence  east  and  north  following  section  lines,  so 
as  to  include  sections  1,  12,  13,  14,  22,  23,  24,  25,  26,  27,  28,  32,  33,  34,  35  and  36,  in 
said  township ;  thence  from  the  northeast  comer  of  said  township  on  the  range  line 
between  ranges  17  and  18  west,  to  the  third  oorreotion  liae  north ;  thence  east  on  said 
correction  line  to  the  nearest  section  line  in  range  16,  from  whence  a  line  due  sonth 
would  include  the  Zuni  settlements  in  th<)  region  of  Nutria  and  Nutria  springs  and 
the  Pescado  springs;  thence  south  following  section  lines  to  the  township  line  be- 
tween townships  9  and  10  north,  range  16  west ;  thence  west  on  said  township  line  to 
the  range  line  between  ranges  16  and  17  west ;  thence  in  a  direct  line  to  the  one  hun- 
dred and  forty-eighth  mile  post  on  the  western  boundary  line  of  said  Territory  • 
thence  north  along  said  boundary  line  to  place  of  beginning. 

Chbstsb  a.  Arthur. 

It  is  contended  that  these  orders  were  inoperative  becaase  the  Presi- 
dent bad  no  power  or  authority  to  issue  them,  by  reason  of  the  fact  that 
these  Indians  are  citizens  of  the  United  States. 

It  is  unnecessary  to  decide  whether  the  Zunis  are  full  citizens  or  not, 
as  in  my  opinion,  the  validity  of  the  executive  orders  does  not  depend 
upon  the  citizenship  of  the  Indians  who  inhabit  the  reservation,  but 
upon  other  and  different  considerations. 

In  the  case  of  Grisar  v.  McDowell  (6  Wall.,  363-^91)  the  supreme 
court  say, 

From  an  early  period  in  the  histoiy  of  the  govemment,  it  has  been  the  practice  of 
the  President  to  order  from  time  to  time,  as  the  exigencies  of  the  public  service  re- 
quired, parcels  of  land  belonging  to  the  United  States  to  be  reserved  from  sale  and 
set  apart  for  public  use. 

In  Chouteau  v.  Molony,  (16  How.,  237)  it  is  said,  "The  Indians  within 
the  Spanish  Dominions,  whether  christianized  or  not,  were  considered 
in  a  state  of  tutelage."  And  in  the  case  of  the  United  States  v,  Oook 
(19  Wall.,  693)  it  is  said — "  The  right  of  the  Indians  to  their  occupancy 
is  as  sacred  as  that  of  the  United  States  to  the  fee,  but  it  is  only  aright 
of  occupancy." 

The  sixth  article  of  the  constitution  provides  that  all  treaties  shall 
be  the  supreme  law  of  the  land.  By  the  9th  article  of  the  treaty  of 
Guadalupe  Hidalgo  (9  Stat,  929),  the  Mexicans  In  the  ceded  territory 
were  to  be  "  maintained  and  protected  in  the  fi:ee  enjoyment  of  their 
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liberty  and  property."  In  Doe  v.  Wilson  (23  How.,  467)  it  is  decided 
that  ^^The  Indian  title  is  property."  The  President  is  nnder  the  con- 
stitational  obligation  to  ^*  taiie  care  that  the  laws  be  faithfaliy  exe- 
cnted."  He  had  authority,  therefore,  to  <^  maintain  and  protect"  the 
Znni  Indians  in  the  enjoyment  of  their  property  in  these  lands  that 
had  been  occupied  by  them,  by  setting  said  lands  apart  as  a  res- 
ervation for  their  oontinned  nse  and  occnpancy,  whether  they  were 
citizens  or  not,  and  wholly  irrespective  of  that  qnestion.  It  is  enough 
that  they  were  Mexicans  at  the  date  of  the  treaty,  with  a  right  to  the 
occupancy  of  the  soil.  If  they  were  also  in  their  former  state  of  tutel- 
age, the  executive  act  of  protection  is  all  the  more  to  be  approved. 

The  establishment  of  reservations  by  the  executive  mandate  has 
been  recognized  as  an  appropriate  exercise  of  power  by  both  of  the 
other  two  departments  of  government. 

By  the  pre-emption  act  of  May  29, 1830,  (4  Stat.  420),  it  was  enact*- 
ed — ^*Nor  shall  the  right  of  pre-emption,  contemplated  by  this  act  ex* 
tend  to  any  land,  which  is  reserved  from  sale  by  act  of  Gongress,  or  by 
order  of  the  President,  or  which  may  have  been  appropriated,  for  any 
purpose  whatever."  Thus  clearly  is  recognized  the  right  of  the  Presi- 
dent to  <'  order"  lands  to  be  reserved  from  sale,  and  the  same  recogni- 
tion is  now  upon  the  statute  book,  Rev.  Stat.  Sec.  2258,  and  this  au- 
thority has  frequently  been  recognized  in  the  acts  of  Congress.  George 
Herriott  (10  h.  D.  613). 

It  is  a  qnestion  for  the  political  department  of  the  government  to  de- 
cide, and  when  decided  the  courts  will  follow  the  action  of  the  execu- 
tive.   United  States  v,  Holliday,  3  Wall.,  419. 

In  the  opinion  of  Attorney  General  Brewster,  Vol.  17,  of  Opinions, 
p.  258,  the  question  of  this  power  of  the  President  is  fully  discussed, 
and  after  a  review  of  the  acts  of  Gongress  and  decisions  of  the  courts 
on  the  subject,  it  is  said : 

A  reservation  from  the  public  lands  therefore  for  Indian  oconpation,  may  well  be 
regarded  as  a  measure  in  the  pablio  int^erest  and  as  for  a  pablic  nse.  Congress  has 
in  nnmerons  acts  of  legislation  recognized  it  as  snch.  These  statutes  need  not  be 
particularly  referred  to ;  they  are  scattered  through  the  statute  book ;  indeed  the 
annual  Indian  bill  is  full  of  such  recognitions.  See  also,  the  case  of  Ira  O.  Hanohett, 
(12  L.  D.  437 

It  is  evident  from  this  review  that  the  President  had  the  power  to 
establish  this  reservation  for  the  use  and  occupancy  of  the  Zuni 
Indians.  The  fact  that  they  have  certain  rights  of  citizenship,  secured 
by  treaty,  and  are  mild  and  peaceable,  was  well-known  to  the  Presi- 
dent, when  the  measure  was  under  consideration.  It  is  to  be  presumed 
that  all  such  considerations  were  duly  weighed.  At  all  events  the 
President  was  the  judge  of  the  expediency  and  propriety  of  the  meas* 
nre,  and  when  in  the  exercise  of  the  discretion  vested  in  him,  he  judged 
it  expedient  to  adopt  it,  that  was  an  end  of  the  matter.    The  question 
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iras  then  res  jtidicata.  President  Hayes  in  faet  established  the  Zani 
reservation  by  his  executive  order,  and  President  Arthnr  enlarged  it 
by  a  second  order.  These  orders  are  cited,  and  have  the  force  of  law, 
and  are  binding  upon  all  the  departments  of  the  government,  and  upon 
every  citizen  of  the  United  States. 

It  is  contended  in  the  second  place  that,  if  this  reservation  has  been 
legally  established,  the  claimants  in  this  case  have  not  made  their  entries 
upon  the  lands  embraced  within  the  limits  of  either  of  the  two  execu- 
tive orders  above  mentioned. 

In  1885,  President  Arthur  issued  a  further  order  modifying  the  one 
already  issued  by  him,  as  follows: 

ExxcunvB  Mansion,  Marek  3, 188S. 

It  is  hereby  ordered  that  the  ezecative  order  dated  May  1,  1883,  explaiuing,  defin- 
ing, and  extending  the  bonndariee  of  the  Zani  Indian  Reservation,  in  the  Territory 
of  New  Mexico,  be,  and  the  same  is  hereby,  amended  so  as  to  exeept  and  exclade 
from  the  addition  made  to  said  reservation  by  the  said  execntive  order  of  May  1, 
1883,  any  and  all  lands  which  were  at  the  date  of  said  order  settled  npon  and  occu- 
pied in  good  faith  nnder  the  public-land  laws  of  the  United  States. 

1  HESTER  A.  Arthur. 

If  the  lands  in  dispute  are  without  the  limits  of  the  reservation 
established  by  the  said  executive  order  of  March  16,  1877,  then  they 
were  public  lands  and  subject  to  entry  at  the  date  of  these  entries, 
otherwise  not. 

To  determine  this  question,  it  is  necessary  to  ascertain  the  limits  of 
the  ^<  said  reservation,"  as  originally  ordered  March  16, 1877.  As  that 
reservation  was  actually  laid  out  by  the  surveyor  these  lands  were  not 
included  within  its  limits.  But  it  is  evident  that  the  surveyor  could 
not  defeat  the  executive  will  and  the  object  of  the  order  by  making  an 
erroneous  survey,  whether  the  error  was  occasioned  by  blunder  or  by 
purpose.  The  government  is  not  concluded  by  the  action  of  the  sur- 
veyor if  that  action  was  not  warranted  by  a  just  interpretation  of  the 
execntive  order.  This  makes  it  necessary  to  give  a  construction  to 
that  order  in  order  to  determine  the  proper  limits  of  said  reservation. 
(See  109  U.  S.,  329). 

In  the  case  of  Davis  v.  Bainsford,  17,  Mass.  207-210,  Wilde  J.  says : 

Whenever,  in  the  description  of  land  oonreyed  hy  deed,  known  monaments  are 
referred  to  as  boandaries,  they  mnst  govern ;  although  neither  courses,  nor  distances, 
nor  the  computed  contents,  correspond  with  snch  boundaries.  This  has  been  long 
regarded  as  one  of  the  fundamental  rules  in  the  construction  of  deeds. 

In  Tyler  on  Boundaries,  119,  the  rule  is  laid  down  as  follows: 

Thus,  course  and  distance  shall  yield  to  natural  and  ascertained  objects,  as  a  river, 
a  stream,  a  spring  or  a  marked  tree.  Indeed,  It  seems  to  be  a  universal  rule  that 
oourse  and  distance  must  yilld  to  natural,  visible  and  ascertained  objects. 

And  this  rule  is  based  upoD  '^  the  legal  presumption,  that  all  grants 
and  conveyances  are  made  with  reference  to  an  actual  view  of  the 
premises  by  the  parties  thereto." 
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The  same  writer  says  on  page  121, 

AgaiD,  it  is  a  cardinal  rale  in  the  oonstraotion  of  oonveyanoes  of  land,  as  well  as  of 
contract's^  that  the  intention  of  the  parties  is  to  be  inquired  Into,  and,  if  not  forbid- 
den by  law,  is  to  be  effectuated.  And  a  deed  will  always  be  ezpoanded  so  as  to  give 
effect  to  the  intent  of  the  parties. 

On  page  232,  it  is  said — 

The  court  will  take  into  consideration  the  situation  of  the  parties,  the  state  of  the 
country,  and  of  the  thing  granted  at  the  time,  in  order  to  ascertain  the  intent  of  the 
parties. 

On  page  284,  the  rnle  is  given — ^^  Parcel  or  no  parcel  of  the  property 
conveyed,  is  always  a  question  of  evideDce.'' 
In  the  case  of  Shoemaker -v.  Davis5  ^  Barb.  483,  the  conrt  say,  p.  466, 

When  the  parties  had  one  object  well  defined  Tiz :  *  the  Shawangunk  hills,'  and 
located  the  line  upon  the  top  of  those  hills,  and  upon  the  highest  part  of  the  rooks  as 
they  range,  we  are  not  at  liberty  to  conjecture  that  they  intended  to  establish  the 
boundary  upon  a  lower  elevation,  upon  the  side  of  the  said  hills. 

Applying  the  foregoing  principles  to  the  facts  of  this  case  the  prob- 
lem is  not  difficalt  of  solution. 

It  is  apparent  from  the  language  of  the  order  of  March  16, 1877,  that 
it  was  the  intent  to  include  the  Nutrias  spring.  The  line  was  to  run 
<<  to  the  crest  of  the  mountain  a  short  distance  above  Nutrias  spring.'' 
But  the  surveyor  rejected  this  natural  monument  and  run  the  line  by 
the  course  and  distance  mentioned,  which  excluded  the  Nutrias  spring 
and  ran  the  line  below  it.  The  Nutrias  spring  was  a  well-defined  nat- 
ural object,  which  it  was  his  duty  to  include  in  the  reservation,  and 
<<  the  crest  of  the  mountain  a  short  distance  above  Nutrias  spring  "  was 
another  well-defined  object  which  it  was  his  duty  to  locate.  That  is 
certain  which  can  be  made  certain.  The  "  crest  of  the  mountain  "  is  a 
natural  monument  easily  ascertained. 

It  appears  that  the  order  in  question,  was  issued  on  the  recommenda- 
tion of  the  Commissioner  of  Indian  Affairs  for  the  express  purpose  of 
including  the  Nutrias  spring,  *<  Ojo  Pescada ''  and  "  Ojo  Oaliente,'' 
and  ^^  many  small  patches  of  land  on  the  river.''  (Ex.  Doc.  No.  11,  2d. 
Bess.  48th  Gong.  p.  6). 

The  entries  in  question  are  all  on  the  Nutrias  river,  and  the  one  em- 
bracing section  8,  includes  the  Nutrias  spring  itself. 

Indian  Agent  Thomas,  in  hi«  letter  of  April  12, 1883,  says  that  this 
spring  and  the  Nutria  farms  have  been  cultivated  by  these  Indians 
<<  from  time  immemorial,"  and  ^^  are  necessary  to  their  support."  (Ex. 
Doc  Ibid.  p.  5).  It  was  the  humane  intent  of  the  executive  order  to 
include  these  lands  in  the  reservation,  that  these  Indians  might  culti- 
vate them  in  the  future  as  in  the  past.  This  intent  can  be  carried  out 
by  running  the  line,  (as  marked  upon  the  map),  from  the  ld6th  mile 
stone  mentioned,  in  a  direct  line  '^  to  the  crest  of  the  mountain  a  short 
distance  above  Nutrias  spring,"  and  thence  '<  to  a  point  in  the  hills  a 
short  distance  south-east  of  the  Ojo  Pescada,"  so  as  to  include  both  the 
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Nutrias  spring  and  the  Ojo  Pesoada  within  the  Units  of  the  reserra- 
tion. 

In  the  order  of  May  1, 1883,  it  is  stated  that  the  boandaries  in  the 
order  of  Maroh  16, 1877,  ^<  are  not  stated  with  sufficient  deftniteness  to 
include  within  said  reservation  all  the  lands  specified.''  And  it  is  oon- 
tended  that  this  is  an  authoritative  determinadou  that  these  lands  in 
dispute  were  not  included  in  the  first  order.  But  it  is  i^^^arent  that 
the  reference  is  to  the  reservation  as  it  was  in  fact  surveyed,  and  not 
as  it  legally  ought  to  have  been.  How  the  lines  should  run  is  a  ques- 
tion of  law,  how  they  were  run  is  a  question  of  fact,  and  the  order  refers 
to  the  fact  and  is  not  an  attempt  to  judicially  adjudge  the  legal  qaes- 
tion.  The  careful  wording  of  the  order  of  March  3, 1885,  shows  an 
evident  intent  not  to  prejudge  that  question. 

The  Oommissioner  of  the  Land  Office  by  his  letter  to  the  local  officers^ 
of  December  7, 1882,  in  speaking  of  this  reservation  said, 

Wlien  said  townships  are  sarreyed  the  reservation  may  be^ found  to  embrace  more 
of  the  land  than  that  mentioned,  and  it*  any  desert  land  entries  are  fonnd  to  liave 
been  located  within  the  reservation  they  will  be  held  for  cancellation. 

This  was  notice  to  all  parties,  and  prior  to  any  entries.  Those  who 
saw  fit  to  enter  on  these  lands  took  the  risk  of  their  being  found  to  be 
located  within  the  reservation  by  a  legal  and  proper  survey.  Every 
man  is  presumed  to  know  the  law,  and  these  claimants  must  be  pre- 
sumed to  have  known  that  the  lands  in  dispute  were  within  the  legal 
boundaries  of  the  Zuni  Reservation. 

Two  of  these  claimants  make  affidavit  that  their  occupation  is  that  of 
army  officers,  and  one  of  them  alleges  that  ^^  being  still  in  the  publio 
service  I  could  not  reside  upon  the  land  in  person."  The  question 
whether  army  officers  can  enter  public  lands  has  not  been  discussed 
by  the  counsel  in  this  case.  It  was  decided  in  the  case  of  Dr.  Gharles 
B.  White,  U.  8.  A.,  (2  0.  L.  L.,  18),  that 

the  provisions  of  the  act  of  Jane  8,  1872,  are  for  the  benefit  of  soldiers,  sailors,  and 
officers,  who  served  in  the  United  States  army  or  navy,  daring  the  late  war,  and 
were  honorably  discharged,  and  not  for  the  benefit  of  those  who  remained  and  still 
remain  in  the  regular  service,  as  snch  service  woald  seem  incompatible  with  the  ao- 
tnal  bona  fide  residence  on  the  land  required  by  the  homestead  law. 

See  also  the  case  of  Joseph  M.  Adair,  (10  L.  D.,  642). 
Section  2305,  of  the  Revised  Statutes  provides  that 

No  patent  shall  issue  to  any  homestead  settler  who  has  not  resided  npon,  unproyed, 
and  cnltivated  his  homestead  for  a  period  of  at  least  one  year  after  he  shall  hare 
commenced  his  improvements. 

Personal  residence  on  the  land  for  one  year  is  a  statute  requirement* 
Your  judgment  is  affirmed. 
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Ebogle  V.  Gbiffith. 

Motion  for  review  of  departmoDtal  decision  rendered  Joly  l,  1891^ 
13  L.  D.|  7|  denied  by  Secretary  Noble,  Deoember  1, 1891. 
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MSNT. 

HOOYEB  V.  Lawton. 

The  mle  lequiring  a  copy  of  the  Commusioner^s  decision  to  acoompany  an  applioation 
lor  certiorari  is  not  included  in  the  Bnles  of  Practice^  bnt  has  been  nniformly 
observed  in  the  decisions  of  the  Department. 

The  decisions  of  the  Department,  equally  with  the  Rales  of  Practice,  are  binding 
npon  litigants  and  impart  J  odioial  notice,  and  cannot  be  ayoided  npon  the  plea 
of  ignorance. 

The  failnre  to  supply  a  copy  of  the  Commissioner's  decision  with  an  application 
for  certiorari  can  not  be  cnred,  under  the  technical  rules  of  practice  that  obtain 
In  the  courts  of  law,  by  filing  such  copy  after  the  application  is  dismissed.  The 
Department,  however,  in  the  exercise  of  its  supervisory  power,  may  waive  the 
teohnical  objection  and  consider  the  application  as  if  regularly  presented* 

Beoretffry  Noble  to  the  OommisHoner  of  the  General  Land  Office^  December 

1, 1891. 

I  have  examined  the  motion  for  a  review  of  departmental  decision  of 
May  21, 1891,  denying  the  application  of  John  T.  Hoover,  for  an  order 
directing  yonr  office  to  forward  to  this  Department  the  record  in  the 
case  of  said  Hoover  against  William  J.  Lawton,  involving  the  SW.  \^ 
Sec.  33,  T.  101,  B.  70,  Gbamberlain,  Sonth  Dakota. 

The  record  shows  that  a  hearing  was  had  before  the  local  officers  at 
Ohamberlain,  Sonth  Dakota,  January  22, 1890,  and,  on  Jnly  10  of  the 
same  year,  the  register  and  receiver  found  in  favor  of  Lawton  and 
recommended  that  Hoover's  contest  be  dismissed. 

Hoover  appealed,  but  failed  to  serve  notice  on  Lawton  within  the 
required  time,  he  having  served  such  notice  of  appeal  npon  one  Olarke 
S.  Rowe,  who  had  been  attorney  for  Lawton,  but  whose  services  had 
been  dispensed  with  prior  to  the  decision  of  the  local  officers,  of  which 
fact  both  Hoover  and  his  attorney  had  been  duly  notified  before  and  at 
the  time  of  the  filing  of  his  appeal  from  their  decision. 

These  facts  weve  transmitted  to  your  office  with  the  appeal  of  Hoover, 
and,  on  January  2, 1891,  on  motion  of  Lawton,  you  dismissed  the  appeal 
of  Hoover,  because  the  same  was  not  served  upon  the  defendant.  Law* 
ton,  or  his  attorney,  and  suspended  further  action  for  twenty  days  to 
allow  Hoover  to  apply  to  this  Department  for  an  order,  under  rules  83 
and  84  (Rules  of  Practice),  directing  the  Oommissioner  to  certify  said 
proceetlings  to  the  Secretary,  etc. 

Hoover  duly  applied  for  such  order,  and,  on  May  21, 1891  (see  deci- 
sion of  that  date  not  reported),  this  Department  denied  his  said  applied- 
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tioD,  becaase  the  same  was  not  accompaQied  by  the  decision  of  your 
office  complained  of.    He  now  moves  to  review  said  decision,  because— 

1st.  There  is  no  law  or  rale  of  the  Department  reqairing  him  to  furnish  the  Seere- 
tary  with  a  copy  of  the  Commissionei's  letter. 

2d.  Beoanse  iu  this  case  there  should  he  accorded  to  HooTer  a  hearing  on  the 
merits. 

While  it  is  true  that  the  rale  requiring  a  copy  of  the  Oommissionei's 
decision  to  accompany  an  application  for  a  certiorari  is  not  set  ont  in 
the  Bales  of  Practice,  yet  by  repeated  decisions  of  this  Department 
this  is  required.  Smith  r.  Howe,  9  L.  D.,  64b;  Johnson  v.  Bishop,  2 
L.  D.,  67;  John  Waldock,  4  L.  D.,  31;  L.  W.  Bunnell,  5  L.  D.,  588; 
P.  O.  Satrum,  8  L.  D.,  486. 

The  decisions  of  this  Department|  equally  with  the  Bales  of  Practice, 
are  binding  upon  litigants,  and  impart  judicial  notice,  and  can  not  be 
avoided  upon  the  plea  of  ignorance. 

Since  filing  his  application  for  review  and  subsequent  to  the  motion 
of  counsel  for  claimant  to  dismiss  the  same.  Hoover  has  filed  a  petition 
<<  to  amend  his  application  for  certiorari,  which  was  denied  by  the 
Department,"  by  supplying  a  copy  of  the  Oommissioner's  decision,  and 
accompanies  his  petition  with  such  copy. 

Under  the  technical  rules  of  practice  that  obtain  in  courts  of  law, 
the  omission  to  file  this  copy  in  the  first  instance  can  not  be  cured  by 
filing  the  same  after  the  application  has  been  dismissed  for  failure  to 
file  such  copy  with  the  motion  for  certiorari.  This  Department,  how- 
ever, in  the  exercise  of  its  supervisory  power,  when  it  is  shown  that  in- 
jUHtice  would  otherwise  be  done,  may  properly^  I  think,  waive  this 
technical  rule  of  law,  and  consider  the  application  as  if  regularly  pre- 
seated. 

The  case  before  me  has  been  so  considered,  and  I  find  no  good  reason 
for  sustaining  the  motion  for  review. 

The  Oommissioner's  decision  shows  that  Hoover  failed  to  serve  notice 
of  his  appeal  from  the  decision  of  the  local  oflScers  either  upon  Lawton 
or  his  counsel,  but  served  the  same  upon  one  Bowe,  although  Hoover 
and  his  attorney  at  the  time  of  filiug  the  appeal  were  notified  by  the 
local  officers  that  Bowe  was  no  longer  attorney  for  Lawton. 

The  motion  for  review  is  therefore  without  merit|  and  is  denied. 
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bailbqad  gbant-adjttstment-act  of  icabgh  8,  1887. 
St.  Pattl  and  Paoific  B.  B.  Go. 

An  explrod  pre-emption  filing  is  no  bar  to  an  indemnity  seleetion,  and  a  certifloa-i 
tion  resting  on  sach  selection  is  not  an  erroneoos  acUndioation  tliat  ealls  for  pro- 
eeedings  nnder  tlie  act  of  March  3, 1887. 

Secretary  Noble  to  the  Oommisrioner  of  t&a  General  Land  Offieej  Decern' 

her  1,  1891. 

With  yoar  letter  of  March  27, 1888,  was  forwarded,  for  iDstractionSi 
a  list  of  lands  certified  to  the  State  of  Minnesota  on  accoant  of  the 
grant  for  the  St.  Panl  and  Pacific  Bailroad  Oompany,  and  within  the 
indemnity  limits  of  said  grant,  respecting  the  propriety  of  instituting 
proceedings  under  the  act  of  March  3, 1887  (24  Stat.,  566),  to  restore 
the  title  to  said  lands  in  the  United  States. 

From  said  letter  it  appeared  that  said  tracts  <^  were  covered  by  un- 
canceled filings  at  the  date  the  company  made  selection  thereof,  and 
said  filings  are  still  of  record  intact." 

The  Information  contained  in  said  letter  being  insaffioient  to  enable 
this  Department  to  arrive  at  a  correct  conolnsion  in  the  premises,  yon 
were  directed,  by  letter  of  May  21, 1891,  to  famish  the  desired  infor- 
mation. 

This  list  is  retnmed  with  yonr  letter  of  October  8, 1891,  from  which 
it  appears  that  all  of  the  tracts  were  offered  on  October  16, 1860,  and 
Angust  15, 18^4;  that  selection  was  made  on  account  of  the  grant  De- 
cember 22, 1869,  and  that  the  certifications  were  made  June  6, 1871. 

The  pre-emption  filings  covering  these  tracts  were  all  made  more  than 
one  year  prior  to  the  date  of  selection ;  hence,  at  said  date,  they  were 
expired  filings  and  no  bar  to  the  company's  selection.  AUers  v.  North- 
em  Pacific  B.  B.  Go.,  9  L.  D.,  452.  This  is  not  in  conflict  with  the 
ruling  in  the  matter  of  the  grant  for  the  Little  Bock  &  Memphis  Rail- 
road (11  L.  D.,  595),  wherein  it  was  held  that,  before  the  approval  of 
lands  covered  by  expired  filings,  notice  should  be  given  the  pre-emptors 
to  assert  their  rights,  if  any  they  have  in  the  premises. 

Your  letter  of  March  27, 1888,  states  "  there  is  no  claim  at  this  time 
made  by  any  person  for  these  lands." 

I  am  unable  to  find  any  error  in  the  certifications  referred  to,  and 
can  therefore  see  no  reason  for  the  institution  of  proceedings  for  the 
lecoveiy  of  the  lands. 
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KBUN <|0XaBiB]CT— BX8SBT  I^AKB  XNTBT* 
JONATHIK  K.  OOZ. 

When  ftielinqQUhineiit  is  illed,  and  the  entiy  eaneeledy  the  land  oofM>d  thecebj  is 

open  to  entrj  bj  the  original  entfyman,  if  he  is  duly  qnalifled,  the  aame  aa  by 

any  other  applicant. 
A  party  ezeoating  a  rellnqnishment  can  not  direct  who  shall  receive  the  benefit 

thereof,  bnt  the  naming  therein  of  an  intended  benefloiary  does  not  invalidate 

the  relinqaishment. 
The  relinquishment  of  a  desert  land  entry  may  be  properly  regarded  as  &lling  within 

the  provisions  of  section  1,  act  of  May  14, 1880. 

First  Assistant  Secretary  OkaruUer  to  the  Oammissumer  of  the  General 

Land  Offiee,  December  1, 1891. 

Jonathan  E.  Gox  has  appealed  from  yoar  decieion  of  September  6, 
1890,  holding  for  cancellation  hid  timbercaltare  entry  No.  2,558,  made 
February  7, 1889,  for  the  E  ^  of  the  N  W  i,  and  the  E  }  of  the  SW  ^  of 
Sec.  34,  T.  30  S.,  B.  28  E.,  M.  D.  M.,  Yisalia  land  district,  California. 

The  ground  of  yonr  decision  is  that  said  entry  was  ^<in  conflict  with 
the  prior  desert  entry,  No.  319,  Jane  20, 1877,  by  Jonathan  Gox,  em- 
bracing the  same  laud.'' 

The  appellant,  under  the  impression  that  yonr  objection  to  his  tim- 
ber-culture entry  is  based  upon  the  fact  that  it  was  made  in  the  name 
of  ^'  Jonathan  K.  Ooz,"  while  his  desert  land  entry  was  made  and  re- 
linquished under  the  name  of  ^<  Jonathan  Oox,"  has  filed  with  his  appeal 
an  affidavit,  which  appears  to  prove  the  identity  of  the  two,  and  to 
explain  satisfactorily  the  cause  of  the  apparent  discrepancy. 

This  question,  however,  appears  to  me  to  be  a  matter  of  no  impor- 
tance. When  a  relinqnishment  is  filed,  and  the  entry  is  canceled,  the 
land  covered  thereby  is  open  to  entry  by  the  person  who  made  the 
former  entry  and  executed  the  relinquishment,  provided  he  be  a  quali- 
fied entryman,  the  same  as  by  any  other  party. 

The  law  applicable  to  the  case  at  bar  is  the  following, — Section  1^ 
Act  of  May  14, 1880,  (21  Stat.,  140) : 

That  when  a  pre-emption,  homestead,  or  timber-oaltare  claimant  shall  file  a  writ- 
ten relinqulghment  of  his  olaim  in  the  local  land  office,  the  land  covered  by  each 
claim  shall  be  held  as  open  to  settlement  and  entry  wlthont  farther  action  on  th^ 
part  of  the  Commissioner  of  the  General  Land  Office. 

The  relinquishment  was  executed  July  14, 1877,  purporting  to  be  in 
favor  of  "A.  0.  Maude  and  J.  S.  Britain,"  for  a  pecuniary  consideration* 
A  party  relinquishing  cannot  direct  who  shall  receive  the  benefit  of 
his  relinqnishment;  the  law  provides  that  the  first  qualified  applicant 
shall  be  allowed  to  enter  the  tract :  but  the  naming  therein  of  any  per- 
son or  persons  to  whose  benefit  the  person  executing  the  relinqnish- 
ment desires  it  to  inure,  while  surplusage  and  of  no  effect,  does  not 
render  the  instrument  invalid.    Cox  secured  the  possession  of  this  re- 
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linqaishmeDty — ^it  is  to  be  presumed  by  proper  meaas,  as  no  fraad  or 
bad  faith  is  mtimated,  and  sinoe  one  of  the  persons  for  whose  benefit 
it  was  avowedly  executed,  A.  0.  Maude,  was  the  notary  public  before 
whom  the  entry  man  executed  a  second  relinquishment— on  February 
5, 1889. 

The  only  point  remaining,  regarding  which  it  would  seem  there  could 
be  any  question,  is  as  to  whether  the  relinquishment  of  a  desert-land 
entry  should  be  regarded  as  coming  within  the  provisions  of  section  1 
of  the  act  of  May  14, 1880,  quoted  supra. 

The  Department  has  frequently  so  ruled  and  decided.  See  Oircular 
of  June  27, 1887,  subdivision  15  (5  L.  D.,  708-712): 

When  relinqaLsbmeats  of  desert-land  entries  are  filed  in  the  local  office,  the  en- 
tries will  be  canceled  by  the  register  and  reoeiyer  in  the  same  manner  as  in  home- 
•ieady  pre-emption,  and  timber-cnltnre  eases,  nnder  the  first  section  of  the  act  of 
May  14,  1880  (31  Stat,  140}. 

That  upon  such  relinquishment  and  cancellation  the  tracts  covered 
by  the  entries  so  canceled  should  at  once  be  held  as  open  to  settlement 
and  entry  follows  as  a  matter  of  course,  as  the  Department  has  fre- 
quently held.  See  cases  of  Frazer  v.  Ringgold  (3  L.  D.,  69);  Sears  v. 
Almy  (6  L.  D.,  1);  Mary  Stanton  (7  L.  D.,  227);  Zelia  J.  Fuller— very 
similar  to  the  case  at  bar — (8  L.  D.,  371);  Yates  if.  Olafcke  (10  L,  D.| 
673);  Belli veaux  v.  Morrison  (8  L.  D.,  605). 

Your  decision  is  reversed. 


HOMBSTBAI>  £NTBT-BEI«INQin8HMICNT« 

DOOBLET  V.  HOLLINOSWOBTH. 

The  relinqaishment  of  a  homestead  entry,  executed  dariDg  the  sickness  of  the  entry- 
man,  at  a  time  when  he  coald  not  go  upon  the  land,  and  subsequently  returned 
to  him  and  retained  in  his  possession,  does  not  call  for  cancellation  of  the  entry. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  1, 189L 

The  land  involved  in  this  appeal  is  lots  1  and  2,  and  S.  ^  NE.  ^  of  Sec. 
6,  T.  29  S.,  B.  32  W.,  Garden  City,  Kansas,  laud  district. 

The  record  shows  that  Isaiah  Hollingsworth  made  homestead  entry 
for  the  land  Juue  15, 1885.  Ou  December  9, 1886,  William  F.  Doorley 
filed  affidavit  of  contest,  alleging, 

That  the  said  Isaiah  Hollingsworth  has  sold  his  relinquishment  to  said  tract  for  a 
yaluable  consideration  and  delivered  the  same  to  a  third  party.  That  the  said  relin- 
qnishmeut  has  been  brought  to  the  U.  8.  land  office,  an  attempt  made  to  file  on  said 
land  which  was  only  prevented  by  a  contest  ou  said  tract.  That  the  same  was  frauds 
nlent  of  inception  and  made  for  the  purpose  of  sale. 

After  several  continuances  hearing  was  finally  had  before  the  local 
officers  August  10, 1887,  and  as  a  result  thereof  they  jointly  held  that 
the  entry  should  remain  intact  and  the  contest  be  dismissed.    Oontest- 
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aDt  appealed,  and  yoa,  by  letter  of  April  2, 1890|  affirmed  their  decision, 
whereupon  contestant  prosecates  this  appeaL  The  errors  assigned 
simply  amount  to  the  charge  that  your  decision  is  against  the  evidence 
and  the  law. 

The  evidence  shows  that  the  claimant  made  and  delivered  to  one 
Spayde  a  relinquishment  of  his  homestead  entry  at  a  time  when  he  was 
sick  and  unable  to  get  to  his  land ;  that  Spayde  could  not  use  the 
relinquishment  and  Immediately  sent  it  back  to  the  claimant,  and  it 
has  remained  in  his  possession  ever  since.  The  claimant  has  lived  con- 
tinuously on  his  claim  since  June,  1886,  has  all  his  effects  there  and 
has  improved  it. 

The  fact  that  he  executed  a  relinquishment  when  in  sickness  and  dis- 
tress, and  the  same  has  never  been  put  upon  record  is  not  of  itself  snf- 
flcient  to  warrant  the  cancellation  of  his  entry.  Bailey  v.  Olson  (2  JU 
D.,  40). 

There  was  no  attempt  by  the  contestant  to  show  any  fraud  on  the 
part  of  the  claimant  except  in  connection  with  the  relinquishment.  It 
is  admitted  that  since  his  residence  on  the  land  he  has  placed  improve- 
ments thereon  to  the  value  of  (400,  and  it  is  shown  that  he  has,  in  good 
iaith,  complied  with  all  the  requirements  of  the  law. 

Your  judgment  is  therefore  affirmed. 


school  lani>s-townsite-blssxbyatiok* 
Oklahoma  Tebritoby. 

The  Department  has  no  aathority  to  sanction  the  use  or  oooapanoy  of  land  fbr  • 
townsite  that  has  heen  reserved  by  statutory  provision  for  school  purposes. 

Secretary  Noble  to  Hon.  S.  W.  Peelj  Washington  D.  0.,  December  1, 1891. 

Your  letter  of  November  16, 1891,  enclosing  a  petition  bearing  many 
names  asking  that  section  16,  T.  6  N.,  B.  5  E.,  in  County  ^^B",  Ol^la- 
homa  Territory  be  leased  for  the  purposes  of  a  town,  or  that  the  occu- 
pancy thereof  for  that  purpose  be  allowed  ^<  pending  relief  from  Con- 
gress" has  been  received. 

This  section  is  a  part  of  the  land  acquired  from  the  Citizen  Band  of 
Pottawatomie  Indians  under  an  agreement  entered  into  with  them  on 
June  25, 1890,  and  ratified  by  act  of  Congress  of  March  3, 1891,  (26  Stat., 
989-1016).    It  is  provided  in  that  agreement  as  follows: 

Nor  shall  said  sections  sixteen  and  thirty-six  be  subject  to  homestead  entry  bnt 
shall  be  kept  and  nsed  for  school  purposes ;  nor  shall  any  lands  set  apart  for  any  nse 
of  the  United  States,  or  for  school,  school  farm  or  religious  purposes,  be  subject  to 
homestead  entry— but  shall  be  held  by  the  United  States  for  such  purposes  so  long  as 
the  United  States  shall  see  At  to  use  them. 

This  is  in  effect  the  same  provisions  as  is  found  in  the  act  of  March 
2, 1889  (25  Stat.,  980-1005),  providing  for  the  purchase  of  lands  from 
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tbe  Seminole  Indiansand  also  in  the  act  of  May  2, 1>90  (20  Stat.,  81- 
89),  to  provide  a  temporary  government  for  tbe  Territory  of  Ol^lahoma. 
Section  38  of  the  act  of  March  3, 1891,  supra^  reads  as  follows: 

No  provision  for  settlemeDt  on  or  sale  of  the  lands  in  the  varioas  agreeraentshere- 
inbefore  mentioned  shall  apply  to  sections  sixteen  and  thirty-six  thereon,  which  lands 
in  the  States  are  hereby  granted  to  the  State  in  which  they  are  situated,  for  the  sap- 
port  of  the  common  schools  of  such  State*  under  the  limitations  prescribed  by  law, 
and  snch  sections  in  the  Territories  of  the  United  States  are  reserved  from  occupancy, 
entry,  or  sale  under  any  land  law  of  the  United  States ;  bnt  this  provision  shall  not 
apply  to  mineral  land  which  may  be  disposed  of  under  the  laws  applicable  thereto. 

This  laud  beine  by  legislative  provision  '^reserved  from  occupancy, 
entry,  or  sale,  under  any  land  law  of  the  United  States"  this  Depart- 
ment has  no  authority  to  sanction  the  use  of  it  as  a  townsite  or  to  take 
any  step  looking  towards  the  appropriation  of  it  under  the  townsite  or 
any  other  law,  and  the  prayer  of  the  petition  must  be  refused. 


CONFIRMATION  OF  BNTRT-SECTION  7,  ACT  OF  MARCH  8,  1891. 

United  States  v.  Mallett  et  al. 

The  proviso  to  section  7,  act  of  March  3,  1891,  can  not  apply  in  a  case  where  there 
has  been  a  transfer  and  the  entry  can  not  be  confirmed  on  account  of  a  finding 
of  fraad  on  the  part  of  transferee. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  1,  I89I. 

I  have  considered  the  appeal  of  the  transferee,  Daniel  Heenan,  from 
the  decision  of  your  office  dated  April  7,  1890,  affirming  the  recommen- 
dation of  the  local  officers  at  Grand  Island,  Nebraska,  that  pre-emption 
cash  entry  No.  1690,  dated  December  27, 1882,  of  the  SW^  of  the  NB  |, 
the  SE  \  of  the  NW^  and  the  Ni  of  the  SW  }  of  Sec.  18,  T.  14,  B.  20  W., 
shonid  be  canceled. 

The  record  shows  that  a  special  agent  of  your  office  reported  that  on 
March  27, 1888,  said  entry  was  made  in  the  interest  of  said  transferee 
and  that  the  claimant,  Mallett,  never  established  residence  on  the  tract. 
Upon  the  application  of  said  Heenan  a  hearing  was  had  on  February  18, 
1889,  at  which  the  defendant,  Mallett,  testified  that  he  '<  filed  on  the  laud 
at  Heenan's  request,"  and  that  said  Heenan  '<  gave  him  to  understand 
that  he  would  furnish  the  money  to  prove  up."  The  local  officers  recom- 
mended that  said  entry  be  canceled,  and  your  office,  on  appeal,  found 
that  ^^  Not  only  does  it  show  the  entry  to  have  been  made  in  the  interest 
of  said  Heenan,  but  he  appears  to  have  wholly  failed  to  comply  with 
the  law  in  the  matter  of  residence  on  the  land." 

The  transferee  alleges  in  his  said  appeal  that  (1)  <'  said  decision  is 
contrary  to  law."  (2)  Said  decision  is  not  sustained  by  the  evidence. 
These  specifications  of  error  are  quite  defective,  and  the  appeal  might 
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be  dismissed  for  that  reason.  The  record,  however,  shows  that  upon 
an  investigation  by  a  government  agent,  reported  on  March  27,  1888, 
<<  fraud  on  the  part  of  the  transferee  has  been  found  "  and  upon  the 
application  of  the  transferee,  a  heariug  was  had,  at  which  said  report 
was  confirmed,  and  their  finding  beiug  approved  by  your  ofiSce,  said 
entry  was  held  for  cancellation.  Such  being  the  case,  the  entry  cannot 
be  confirmed  under  the  seventh  section  of  the  act  of  March  3, 1891  (26 
Stat.,  1095)  for  the  reason  that  it  appears  that  '*  fraud  on  the  part  of 
purchaser  has  been  found  "  prior  to  said  act,  and  hence  under  the  ex- 
press provision  thereof,  the  entry  is  excepted  out  of  its  confirmatory 
provisions. 

In  the  case  of  Samuel  M.  Mitchell  et  al.  (13  L.  D.,  65),  it  is  said  in  the 
syllabus : 

An  entry  that  is  soBceptible  of  confirmation,  in  the  interest  of  the  transferee,  nn- 
der  Sec.  7,  act  of  March  3,  1391,  and  is  also  within  the  confirmatory  proyisionsof  the 
proviso  to  said  seotion,  should  be  adjudicated  under  said  proviso. 

In  the  body  of  the  decision,  it  is  not  stated  that  the  entry  could  be 
confirmed  in  the  interest  of  the  transferee,  but  it  is  stated  "that  the 
case  comes  within  the  terms  of  the  proviso  of  said  section  7,  without 
reference  to  the  interest  of  the  transferees." 

To  the  same  effect  is  the  ruling  in  the  case  of  United  States  v.  Harp 
(id.,  58).  In  the  case  of  Axford  9.  Shanks  (on  review,  id.,  292-293)  it 
is  said : 

The  entries  referred  to  in  the  proviso  to  section  seven  of  the  act  in  question  are  of 
a  dififerent  character,  viz :  those  in  which  no  innocent  purchasers  were  interested, 
and  only  such  entries  are  confirmed  as  are  specially  described  therein. 

The  entry  in  question  can  not  be  confirmed  under  said  section  seven, 
because  fraud  has  been  found  on  the  part  of  the  transferee,  and  the 
proviso  of  said  section  can  not  apply  in  a  case  where  there  has  been  a 
transfer,  and  the  entry  can  not  be  confirmed  on  account  of  the  finding 
of  fraud  on  the  part  of  the  transferee. 
The  decision  of  your  office  must  be  and  it  is  hereby  affirmed. 


PUBUC  SITBVET-MAXIMUM  BATES. 

Instructions. 

Special  maximum  rates  will  not  he  allowed  for  the  survey  of  lands  except  on  satis- 
factory showing  that  such  payment  is  necessary. 

Acting  Secretary   Chandler  to  the  Oommissioner  of  the  Oeneral  Land 

Office,  December  3,  1891. 

I  am  in  receipt  of  your  letter  of  November  6, 1891,  transmitting  the 
petition  of  fifteen  settlers  in  township 3  i^.,  R,  9  W.  W.  M.,  OregoUi  pray- 
ing for  the  survey  of  the  lands.    You  state. 

The  lands  are  described  in  the  petition  as  agricultural,  timber  and  grazing  in 
character,  and  by  the  surveyor  general  as  mountainous,  heavily  timbered,  covered 
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with  dense  nndergrowtb,  and  ezoeptionally  diffioolt  to  snrvey,  ....  In  view  of 
the  character  of  the  lands  as  described,  the  United  States  sarveyor-general  asks  to 
be  authorized  to  award  a  contract  for  the  sarvey  of  said  township  at  the  special 
maximnm  rates  of  mileage  under  the  nsnal  restriction  as  to  their  allowance. 

Yoa  therefore  request  to  be  aathorized  to  instract  the  sarveyor-gen- 
eral  to  contract  for  the  survey  of  said  township  at  rates  of  mileage  not 
to  exceed  the  miuimam  ($9,  (7,  and  (5,)  and  the  special  maximam  rates 
($25,  (23  and  $20,)  as  allowed  by  the  appropriation  act  of  March  3, 
1891,  the  latter  rates  to  apply  only  where  the  lines  of  snrvey  shall  pass 
over  lands  that  are  moantainons,  heavily  timbered,  or  covered  with 
dense  nndergrowth  and  exceptionally  difflcalt  to  survey. 

In  his  report  the  surveyor-general  says : 

This  fractional  township  is  reported  as  being  very  moantainons,  heavily  timbered, 
covered  with  dense  undergrowth  and  otherwise  difficult  to  survey, 

and  he  asks  to  be  authorized  to  award  a  contract  for  the  survey  of  the 
township,  and  that  special  maximum  rates  be  allowed  where  the  lines 
pass  over  lands  warranting  such  rate. 

The  act  of  March  3, 1891,  making  an  appropriation  for  the  survey  of 
public  lands  (26  Stat,  971),  allowing  payment  of  special  maximum 
rates,  did  not  contemplate  the  payment  of  the  highest  rate  mentioned,  ex- 
cept in  cases  where  the  same  was  necessary  in  order  to  obtain  a  survey 
of  the  lands.  Before  rates  in  excess  of  intermediate  rates  can  be  allowed 
the  same  must  be  approved  by  the  head  of  this  Department,  and  before 
taking  such  action,  I  desire  to  be  reasonably  satisfied  that  such  pay- 
ment is  necessary. 

When  townships  are  to  be  surveyed  in  which  the  ground  is  of  the 
character  specified  in  the  statute,  it  is  the  duty  of  the  surveyor-general 
to  invite  the  various  deputy  surveyors  to  submit  estimates  of  the  cost 
of  the  work,  and  that  officer  should  also,  as'far  as  is  reasonably  prac- 
ticable, inform  himself  as  to  the  character  of  the  work  to  be  done.  All 
of  which  information,  together  with  a  full  report  and  recommendation 
of  the  surveyor-general,  should  be  submitted  to  you  for  your  considera- 
tion, and  the  same  should  be  submitted  to  this  Department  with  your 
report  and  recommendation  thereon. 

In  the  case  now  under  consideration,  I  am  not  satisfied  from  the  evi- 
dence before  me,  that  the  increased  rates  should  be  paid,  and  the 
matter  is  herewith  returned  for  such  action  as  has  been  above  indicated. 

All  surveyors-general  should  be  notified  of  what  is  required  in  cases 
of  this  character. 
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Bowman  v.  Davis. 

Motion  for  review  of  departraental  decision  rendered  herein  April  27, 
1891 ,  12  L.  D.,  •ild,  granted  by  Secretary  Noble,  December  4, 1891,  and 
a  rehearing  directed. 


PROCEEDIl^GS  ON  FINAL  PROOF— PBIORITY  OF  CLAIM. 

Simpson  v.  Beockman. 

Dnrinjif  the  pendency  of  final  proof,  submitted  under  Osage  filing,  the  land  coverod 
thereby  is  not  open  to  the  tiling  of  another ;  and  by  snoh  filing  no  rights  are 
acquired  as  against  the  prior  claimant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  4, 1891. 

I  have  considered  the  appeal  by  W.  W.  Simpson  from  yonr  decision 
of  May  28, 1890,  holding  for  cancellation  his  Osage  declaratory  state- 
ment No.  6727,  for  lot  9,  Sec.  3,  T.  27  S.,  B.  24  W.,  Garden  Oity  land 
district,  Kansas. 

£.  T.  Brockman  filed  Osage  declaratory  statement  No.  5106,  for  lots 
1,  2,  8  and  9  of  said  section  3,  on  July  21,  alleging  settlement  May  29, 
1886. 

In  a  contest  between  Brockman  and  one  O.  H.  Simpson  involving  lots 
1, 2,  and  8  of  said  section,  your  decision  of  August  14, 1889,  found  in  favor 
of  Simpson.  Both  parties  had  theretofore  offered  final  proof,  which  was 
by  said  decision  returned,  and  it  was  held  "  upon  Simpson's  making  en  try, 
Brockman's  D.  S.  will  be  canceled  in  so  far  as  it  conflicts  with  that  of 
Simpson.  If,  however,  Simpson  should  fail  to  make  entry,  Brockman's 
D.  S.  will  remain  intact."  Notice  of  such  decision  appears  to  have  been 
sent  by  registered  letter  to  the  attorneys  for  both  parties  on  August  24, 
1889.  ' 

On  September  10, 1889, 0.  H.  Simpson  made  entry  of  lots  1, 2,  and  8, 
as  per  receipt  No.  12,162,  and  on  November  15,  1889,  Brockman  made 
entry  of  lot  9,  as  per  receipt  No.  12,262. 

Subsequent  to  the  entry  by  O.  H.  Simpson,  and  prior  to  Brockman's 
entry — to  wit :  on  September  18,  1889,— W.  W.  Simpson  filed  Osage 
declaratory  statement  No.  6727,  for  lot  9,  the  tract  under  consideration, 
alleging  settlement  the  14th  of  same  month,  and  on  December  2nd  fol- 
lowing he  offered  final  proof,  which  was  rejected  by  the  local  officers  on 
account  of  the  prior  entry  by  Brockman. 

Upon  appeal,  it  was  urged  by  Simpson  that,  under  your  letter  of 
August  14, 1889,  Brockman  was  allowed  a  reasonable  time  within  which 
to  complete  his  entry  by  making  payment,  and  that  under  the  rulings 
of  this  Department  thirty  days  are  considered  a  reasonable  time;  hence, 
his  (Simpson's)  right  attached  by  virtue  of  settlement  and  filing  prior 
to  the  entry  by  Brockman. 
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Your  opiDion  holds  that  <^  the  only  question  raised  by  the  appeal  is, 
did  Brockmau  forfeit  his  right  to  enter  the  land  by  not  making  payment 
until  November  15, 1889,  when  he  was  notified  of  his  right  to  do  so,  on 
August  24,  1889.'' 

Without  determining  this  question,  you  proceed  to  a  consideration  of 
the  proof  tendered  by  Simpson,  and  find  that  the  same  is  not  sufficient 
to  justify  the  allowance  of  an  entry,  and  in  the  presence  of  an  adverse 
claim,  that  his  filing  must  be  canceled. 

In  the  appeal  from  your  decision  the  following  grounds  of  error  are 
alleged,  viz : 

let.  The  Hon.  CommissioneT  erred  in  rejecting  Simpson's  proof  and  in  aUowing 
Brockman's  entry  to  stand. 

sind.  He  erred  in  not  permitting  Simpson  to  c^er  new  proof,  if  the  one  snbmitted 
was  nnsatisfactory. 

3rd.  He  erred  in  not  ordering  a  fall  hearing,  as  to  Brockman's  laches  and  as  to 
Simpson's  compliance  with  the  law. 

4th.  He  erred  in  applying  the  law  and  rules  governing  the  entry  of  ordinary  public 
land  under  the  pre-emption  law  to  the  proof  of  Simpson — this  being  Osage  Indian 
trust  land. 

In  the  first  place,  the  effect  of  your  decision  of  August  14, 1889,  was 
to  suspend  action  upon  Brockman's  proof,  to  allow  O.  H.  Simpson  to 
make  entry  upon  his  proof  covering  lots  1,  2,  and  8. 

Had  Simpson  failed  to  make  entry,  Brockman's  proof,  for  the  entire 
tract  claimed  by  him,  might  have  been  accepted,  but  upon  the  comple- 
tion of  Simpson's  entry  Brockman's  filing  was  to  be  canceled  as  to  the 
tracts  in  conflict. 

Simpson  made  entry,  and  Brockman  should  have  been  advised  of 
that  fact  and  notified  that  his  proof  would  be  accepted  as  to  lot  9,  the 
tract  in  dispute. 

In  the  case  of  L.  J.  Capps  (8  L.  D.,  406),  it  was  held  that  the  pub- 
lished notice  of  an  application  to  make  pre-emption  cash  entry,  so  far 
reserves  the  land  covered  by  such  application  as  to  prevent  its  being 
properly  entered  by  another  pending  the  consideration  of  said  applica- 
tion. 

In  the  present  case,  Brockman  had  made  proof,  which  was  pending 
at  the  date  of  the  settlement  and  filing  of  W.  W.  Simpson ;  hence,  said 
filing  was  improperly  allowed  and  no  rights  can  be  claimed  thereunder 
as  against  Brockman. 

I  therefore  affirm  your  decision,  and  direct  that  Simpson's  filing  be 
canceled* 
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PBIVATB  CLAIM— CONPIRMATION-8UHVKT— PATENT. 

Las  Ve^as. 

The  Lm  Vegas  grant  was  not  a  grant  in  fbe  to  the  applicants,  or  the  town  of  IjmB 
Yegas,  within  the  desorihed  honndaries,  hnt  a  oonceseion  of  separate  traota  to 
settlers  and  occnpants,  and  the  act  of  June  21, 1860,  oonflrms  the  title  to  laiida 
thns  assigned  and  ocoapied  within  the  prescribed  honndaries  of  the  original  grant, 
whether  within  the  town  of  Las  Vegas  or  ontside  of  the  same. 

The  confirmation  of  said  grant  was  made  direct  to  the  town  of  Las  Vegas  not  only 
as  the  most  conyenient  form  of  confirmation  and  issning  patent  thereon,  bnt  also 
for  the  reason  that  said  town,  acting  in  the  interest  and  for  the  benefit  of  its 
people,  was  the  proper  party  to  ask  for  and  reoeiye  from  Congress  the  relief 
sought. 

A  resnrvey  of  this  grant  should  he  made  so  as  to  inolade  only  the  lands  allotted  or 
assigned  to  settlers,  nnder  the  terms  of  the  original  concession,  at  the  time  the 
territory  of  New  Mexico  became  subject  to  the  laws  of  the  United  States,  and  a 
patent  should  issue  on  such  survey  to  the  town  of  Las  Vegas  for  the  benefit  of 
the  proper  parties. 

The  lands  not  included  in  such  resurrey  should  be  surreyed  as  pnblio  lands  and 
opened  to  disposition  under  the  general  land  laws. 

The  legal  status  of  the  town  of  Las  Vegas,  and  its  competency  to  take  title  as  a  con- 
firmee, having  been  recognized  by  Congress  will  not  be  questioned  by  the  De- 
partment. 

Secretary  Noble  to  (he  Commissioner  of  the  General  Land  Officfi,  December 

6, 1891. 

By  section  3  of  the  act  of  Jane  21, 1860  (12  Stat,  71),  it  was  enacted : 

That  the  private  land  claims  in  the  Territory  of  New  Mexico,  as  recommended  for 
confirmation  by  said  surveyor-general  in  his  reports  and  abstract  marked  exhibit  A, 
as  communicated  to  Congress  by  the  Secretary  of  the  Interior  in  his  letter  dated  the 
third  of  February,  eighteen  hundred  and  sixty,  and  numbered  from  twenty  to  thirty- 
eight,  both  inclusive,  be,  and  the  same  are  hereby,  confirmed,  etc. 

No.  20  is  described  in  exhibit  A  as  claimed  by  the  *^  Town  of  Las 
Yegas  and  Thomas  Baca  et  alP  It  was  surveyed  as  the  ^'Las  Yegas 
grant "  and  the  plat  thereof  approved  by  the  sarveyor-general  Decem- 
ber 8, 1860.  As  thus  surveyed,  it  contains  an  area  of  496,446.06  acres. 
No  patent  has  been  issued  therefor. 

On  March  22, 1887,  Mr.  Julian,  then  surveyor-general  of  New  Mexico, 
called  the  attention  of  your  office  to  said  survey,  expressing  the  opin- 
ion that  said  grant  should  not  legitimately  embrace  more  than  twenty 
thousand  acres,  which  estimate  was  subsequently  reduced  to  six  thou- 
sand  \  and  he  urged  that  a  resurvey  of  the  same  be  ordered.  After 
some  correspondence,  on  November  6, 1887,  a  resurvey  was  directed  to 
be  made,  in  accordance  with  the  views  of  Mr.  Julian,  and  he  was  di- 
rected to  use  $1,000  of  the  appropriation  for  the  survey  of  private  land 
claims  in  New  Mexico.  In  February,  1888,  the  surveyor-general  re- 
ported that  the  above  sum  was  nearly  exhausted,  and  suggested  the 
propriety  of  asking  for  a  special  appropriation  from  Congress  of  (6,000, 
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the  amoant  estimated  as  necessary  to  complete  the  work.  Thereupon, 
your  predecessor,  on  April  4, 1888,  transmitted  the  correspondence  to 
this  Department  for  consideration  and  instructions. 

On  February  1, 1890,  Edward  F.  Hobart,  the  successor  of  Mr.  Julian 
as  surveyor-general  of  New  Mexico,  in  a  letter  to  your  office,  reviewed 
the  recommendation  and  action  of  his  predecessor,  expressed  disap- 
proval of  the  same,  and  recommended  that  patent  be  issued  to  the  town 
of  Las  Vegas  on  the  present  survey. 

On  March  I,  1890,  one  P.  Millhiser  "  for  petitioners  and  cPm'ts  under 
orig.  grantees,"  filed  in  your  office  a  protest  against  the  proposed  sur- 
vey^ and  asked  that  a  patent  for  said  lands  be  issued  to  the  grantees 
named  in  the  original  grant.  This  application  of  Millhiser  was  sent 
here  by  letter  of  March  6. 

On  March  18, 1890,  the  board  of  county  commissioners  of  San  Miguel 
county,  New  Mexico,  as  agents  for  the  citizens  of  the  entire  town  of 
Las  Vegas  and  those  residing  on  the  grant  around  the  town,  filed  in 
this  department  an  application  for  the  issue  of  a  patent  for  said  grant 
to  the  town  of  Las  Vegas,  to  be  delivered  to  said  board  as  custodian  in 
accordance  with  the  request  of  the  people  in  town  meeting  assem* 
bled. 

On  March  24,  1890,  the  Oommercial  Club  of  Las  Vegas  filed  here  a 
petition  earnestly  urging  that  patent  for  said  grant  be  issued  accord- 
ing to  the  confirmation  act  of  Oongress,  and  be  placed  in  the  hands  of 
the  proper  custodians. 

In  regular  order,  the  first  matter  to  be  determined  is  whether  the  re- 
survey  should  be  further  prosecuted,  as  recommended  by  the  former 
surveyor-general,  and  approved  by  your  predecessor.  A  conclusion 
arrived  at  on  this  important  subject  will  incidentally  determine  most 
of  the  other  questions  in  the  case,  inasmuch  as  it  is  alleged  that  in  mak- 
ing the  former  survey,  the  officers  entirely  misapprehended  the  charac- 
ter and  extent  of  the  grant.  A  consideration  of  these  matters,  there- 
fore, is  necessary. 

By  the  act  of  June  21, 1860,  supra,  Congress  confirmed  the  grant  ^'as 
recommended  for  confirmation,"  by  the  surveyor-general  *<  in  his  reports 
and  abstract  marked  exhibit  A."  The  exhibit  referred  to,  in  the  column 
for  designating  the  number  of  the  claims,  has  the  numerals  ''20.''  In 
the  column  for  the  names  of  claimants,  in  line  with  the  figures  20,  appear 
the  words  "  Town  of  Las  Vegas  and  Thos.  Baca  et  als."  Then  follows 
the  list  of  papers  sent  up,  nine  in  number,  the  last  being  the  <<  Report." 
Exhibit  A  thus  only  shows  that  claim  was  made  for  grant  20  by  the  town 
of  Las  Vegas  and  the  Baca  claimants.  (See  p.  2  H.  Ex.  Doc.  No.  14^ 
1st  sess.  36th  Cong.)  We  must,  therefore,  turn  to  the  report  to  find 
what  the  surveyor-general  "  recommended  for  confirmation."  This  re- 
port, as  found  in  the  same  executive  document  (p.  42  et  s.)  is  too  long 
for  insertion  entire  herein,  though  it  must  be  largely  quoted  from. 

It  first  deals  with  the  claim  of  the  Baca  heirs,  and  finds  that  claim 
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for  the  described  land  to  be  '^  a  good  and  valid  one,"  absolute,  with  no 
condition  attached  to  it,  and  that  it  was  made  by  the  Mexican  aathor- 
ities  to  Luis  Maria  Gabeza  de  Baca,  and  his  seventeen  male  children,  in 
the  year  1821,  and  ailerwards  contirmed  to  the  children  by  the  proper 
authorities  in  1825.  The  surveyor-general,  however,  declined  to  deter- 
mine whether  the  Baca  claim  was  superior  to  the  other.  But  Congress 
determined  the  matter  in  the  affirmative,  as  will  be  seen  by  reference  to 
Senate  Reports  of  Committees  (No.  228),  36th  Congress,  1st  Session. 
This  report  states  that  the  grant  to  Baca  and  his  sons  '^  was  in  fee  and 
is  a  genuine  and  valid  title; "  that  the  claimants  under  that  title  are 
willing  to  waive  ^'  their  older  title"  and  to  enter  an  equal  quantity  of 
land  elsewhere  in  the  Territory.  It  was  urged  that  the  proposal  be 
accepted,  and  to  carry  out  this  purpose  section  6  as  now  found  in  the 
act  of  June  21, 1860,  «tfpra,  was  reported.  Congress  accepted  the  rec- 
ommendation and  passed  the  act  as  before  stated.  This  eliminates  the 
Baca  claim  entirely  from  the  case,  except  so  far  as  it  may  be,  perhaps, 
necessary  to  refer  to  it  incidentally  in  discussing  the  other  claim,  which 
alone  is  now  to  be  dealt  with. 
As  to  this  claim,  the  report  of  the  surveyor- general,  on  page 44,  says: 

The  claim  of  Las  Vegas  is  based  on  the  following  proceedings: 

On  the  20th  day  of  March,  1835,  Jnan  de  Dios  Maese,  Migael  Archnleta,  Manuel 
Duran,  and  Jo9^  Antonio  Casaos,  for  themselves  and  twenty-five  others,  petitioned 
the  corporation  of  £1  Bado  for  a  tract  of  land  for  cultivation  and  pasture  situated  in 
the  county  of  £1  Bado  and  bounded  as  follows :  On  the  north  by  the  Sapello  river, 
on  the  south  by  the  boundary  of  the  grant  of  Don  Antonio  Ortiz,  on  the  east  by  the 
Aguage  de  la  Llegua,  and  on  the  west  by  the  boundary  of  the  town  of  £1  Bado. 

On  the  same  day  the  corporation  of  El  Bado  transmitted  the  petition  to  the  terri- 
torial deputation  with  the  recommendation  that  the  petition  be  granted. 

On  the  23d  of  March  of  the  same  year  the  grant  was  made  by  the  territorial  deputa- 
tion with  the  boundaries  asked  for,  with  the  further  provision  that  persons  who 
owned  no  lands  were  to  be  allowed  the  same  privelege  of  settling  upon  the  grant  as 
those  who  petitioned  for  it. 

On  the  24th  of  the  same  month  and  year  Francisco  Sarracino,  the  acting  governor 
or  political  chief,  directed  the  constitutional  Justice  of  El  Bado  to  place  the  parties 
in  possession,  which  was  done  on  the  6th  day  of  April  of  the  same  year. 

At  this  point  of  the  report  a  discussion  is  entered  upon  as  to  whether 
it  is  the  duty  of  the  surveyor-general  to  determine  which  of  the  grants 
has  the  superior  title,  and  concluding  that  this  duty  does  not  devolve 
upon  him,  he  closes  his  report  by  saying : 

It  is  firmly  belived  that  the  land  embraced  in  either  of  the  two  grants  is  lawf  oUy 
separated  from  the  public  domain  and  entirely  beyond  the  disposal  of  the  general 
government,  and  that  in  the  absence  of  the  one  the  other  would  be  a  good  and  valid 
grant ;  but  as  this  office  has  no  power  to  decide  between  oonfiioting  parties,  they 
are  referred  to  the  proper  tribunals  of  the  country  for  the  adjudication  of  their  re- 
spective claims,  and  the  case  is  hereby  respectfully  referred  to  Congress  through  the 
proper  channel  for  its  action  in  the  premises. 

The  Senate  Committee,  on  page  3  of  its  report  before  referred  to,  was 
of  the  opinion  that  the  surveyor-general  "recommeiuled  the  confirma- 
tion of  both  these  titles,  leaving  to  the  respective  claimants  the  right 
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of  adjudicating  their  coDflioting  claims  in  the  courts."  In  this  entire 
lecommendation  neither  the  committee  nor  Congress  concurred.  But 
having  disposed  of  the  Baca  claim  otherwise,  Congress  confirmed  the 
claim  of  the  town  of  Las  Vegas  '^  as  recommended ; "  that  is,  confirmed 
its  title  to  whatever  lands  were  included  in  the  grant  referred  to. 

The  surveyor-general  does  not  state  in  his  report  what  this  title  is, 
but  leaves  it  to  be  implied.  Its  nature  and  character  are  not  specified. 
In  relation  to  the  Baca  grant,  on  page  45,  he  says  ''  no  condition  was 
attached,  the  grant  was  an  obsolute  one."  But  in  relation  to  the  Vegas 
grant  he  uses  different  language.    He  says : 

The  grant  made  to  Jaan  de  Dlos  Maese  and  others  i&  not  contested  on  the  gronnd. 
of  any  want  of  formality  in  the  proceedings,  bnt,  as  far  as  the  documentary  evidence 
shows,  is  made  in  strict  conformity  with  the  laws  and  usages  of  the  country  at  the 
time. 

Inasmuch,  as  under  ''the  laws  and  usages  of  the  country  at  the  time," 
different  kinds  of  grants  were  allowable,  the  above-quoted  statement 
does  not  throw  much  light  upon  the  nature  of  the  title  by  which  the 
lands  within  the  Las  Vegas  grant  were  held,  whilst  it  is  made  very 
plain  that  the  Baca  title  was  an  absolute  fee  simple.  In  this  view  the 
Senate  committee  concurs,  saying  of  the  latter :  ''  This  grant  was  in  fee 
and  is  a  genuine  and  valid  grant ; "  whilst  of  the  claim  of  the  town  of 
Las  Vegas  it  says : 

This  town  claims  under  a  grant  made  on  the  25th  of  March,  1835,  to  Juan  de  Dios 
Maese,  and  twenty-seyen  others,  by  the  territorial  deputation,  on  a  petition  which 
represented  the  land  to  he  puhlio  land»y  and  the  petitioners  were  put  in  possession. 
The  land  has  been  divided  out,  and  several  hundred  families  are  located  on  it. 

This  statement  of  the  committee  does  not  afford  much  assistance  in 
the  immediate  inquiry.  The  surveyor-general  also  says  that  he  believes 
''land  embraced "  in  the  grant  '^ is  lawfully  separated  from  the  public 
domain  and  entirely  beyond  the  disposal  of  the  general  government." 
But  this  hardly  helps,  as  the  same  thing  could  be  said  properly  of  any 
other  grant  recommended  for  confirmation. 

The  case  is  then  in  this  condition :  Congress  confirms  the  grant  <'  as 
recommended"  by  the  surveyor-general;  that  officer  recommends  that 
whatever  title  was  granted  by  the  Mexican  authorities  be  confirmed. 
Therefore,  the  confirmation  of  Congress  was  of  the  grant  as  made  by 
Mexico  to  Maese  and  his  associates,  no  more  and  no  less. 

What,  then,  is  the  character  and  extent  of  that  grant  f  The  brief 
statement  in  this  respect  found  in  the  surveyor's  report,  hereinbefore 
quoted,  does  not  furnish  the  answer  to  these  questions,  so  that  the 
papers  transmitted  by  that  officer  to  Congress,  and  upon  which  he  based 
his  recommendation,  must  be  examined  more  at  length. 

From  these  papers  (and  their  translation,  as  found  in  executive  doc- 
ument No.  14,  supra^  having  been  acted  upon  by  Congress,  will  be  ac- 
cepted by  this  Department),  it  appears  that  on  March  30,  1835,  Juan 
de  Dios  Maese,  Miguel  Archuleta,  Manuel  Duran,  and  Jose  Antonio 
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Casaos,  ''for  themselves  and  in  the  name  of  twenty-five  men,"  pre- 
sented a  petition  to  the  corporation  of  San  Miguel  Del  Bado,  wherein 
it  was  stated  that  having  registered  a  vacant  piece  of  land  known  as 
Las  Vegas  (the  Meadows)  on  the  Gallinas  river,  the  same  was  so- 
licited— 

for  the  purpose  of  planting;  a  moderate  crop,  to  have  also  the  necessary  land  for  pas- 
ture and  watering- places,  and  haring  the  following  bonndaries:  On  the  north  the 
Sapello  river,  on  the  south  the  boundary  of  the  grant  made  to  Don  Antonio  Ortiz,  on 
the  east  the  Aguage  de  la  Zegna,  and  on  the  west  the  boundary  of  the  grant  to  San 
Miguel  Del  Bado : 

possession  was  to  be  received  '^  in  the  name  of  the  federation,"  on  sach 
conditions  as  might  be  established  and  would  tend  to  ''  the  advance- 
ment of  agriculture  and  the  well-being  of  several  families  without  ooea- 
pation,"  who  were  interested,    (p.  27,  ibid.) 

This  petition  was  referred  to  the  territorial  deputation,  which,  on 
March  23, 1835,  resolved  as  follows : 

The  land  contained  within  the  boundaries  expressed  in  this  petition  is  granted  not 
only  to  the  petitioners  and  the  residents  of  El  Bado,  but  also  generally  to  all  who 
may  be  destitute  of  lands  to  oultivate,  provided  "that  the  grant  to  these  lands  is 
made  on  condition  that  the  pasture  and  watering-places  are  free  to  all." 

This  resolution  was  ordered  to  be  forwarded  to  the  political  chief, 
who  was  directed  to  cause  the  same  to  be  carried  into  execution.  This 
officer,  F.  Sarracino,  in  transmitting  the  action  of  the  territorial  depu- 
tation to  his  subordinate  officer,  the  constitutional  jnstice,  who  was  to 
deliver  possession,  advised  him  to  consider — 

that  the  grants  are  to  be  made  accordiug  to  the  means  of  each  one  of  the  petitioners, 
in  order  that  they  may  not  leave  any  land  which  may  be  given  to  them  without  cul- 
tivation. 

It  was  also  suggested  that  a  site  for  a  town,  to  be  built  by  the  settlers, 
should  be  selected,  and  such  other  steps  taken  as  might  promote  their 
security,    (p.  29  ibid.) 

The  constitutional  justice,  Jose  Jesus  IJllibarri,  certifies  that  on  April 
6, 1835,  he  proceeded  to  the  town  of  Nuestra  Senora  de  los  Dolores  de 
las  Yegas,  presumably  the  selected  site  for  the  proposed  town,  for  the 
purpose  of  distributing  the  lands  to  the  twenty -five  individuals  men- 
tioned in  the  petition,  or  any  others  without  lands  or  occupations,  who 
might  present  themselves.  He  says  he  measured  the  lands  and  made 
the  distribution  '<  according  to  that  portion  of  the  colonization  law 
which  refers  to  grants  of  the  public  lands,''  the  directions  of  the  terri- 
torial deputation,  and  the  decree  of  the  political  chief.  Each  individual 
received  a  piece  of  land  according  to  his  means,  with  the  understanding 
that  none  should  remain  uncultivated;  no  one  should  sell  his  lands 
until  title  was  acquired  as  prescribed  by  law  to  all  colonists;  and  the 
water  and  pastures  were  to  be  free  to  all.  A  list  of  thirty-one  names 
accompanies  this  certificate,  containing  the  names  of  the  parties  for 
whom  the  lands  were  set  aside,  and  the  quantity  thereof,  within  as  well 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  651 

as  withoat  the  new  town.  (p.  31,  ib.)  On  Jane  11, 1841,  another  list 
was  returned,  showing  the  distribntions  made  to  one  hundred  and 
eighteen  other  parties.  On  ISTovember  20, 1846,  another  distribution 
was  made  to  twenty-nine  other  parties.  Subsequently  a  further  distri- 
bution was  made  to  six  parties  of  tracts  formerly  assigned  but  which 
had  not  been  cultivated  according  to  agreement.  In  these  lists  appear 
the  names  of  three  of  the  four  original  petitioners  for  the  grant,  to  whom 
allotments  were  made  as  follows :  to  Juan  de  Dios  Maese  250  varas? 
Manuel  Duran  175  varas,  and  Miguel  Archuleta  1,067  varas. 

From  the  before-recited  matters,  taken  from  the  record,  T  am  satisfied 
that  the  grant  in  question  was  not  a  grant  in  fee  simple  of  the  lands 
within  the  described  boundaries  to  Maese  and  his  associates.  Indeed, 
so  far  as  the  record  discloses,  no  such  claim  or  pretension  was  ever  set 
up  until  of  late  years,  when  the  same  was  presented  by  Mr.  Millhiser^ 
in  behalf  of  himself  and  others,  who  claim  to  have  derived  title  from  the 
original  petitioners. 

Evidently  such  a  grant  was  not  contemplated  by  the  territorial  dep- 
utation when  it  declared  that  the  land  was  granted  <^  not  only  to  the 
petitioners  and  residents  of  El  Bado,  but  generally  to  all  who  may  be 
destitute  of  lands  to  cultivate."  Evidently  it  was  not  understood  that 
such  a  grant  had  been  made  when  the  acting  governor,  Sarracino.  in- 
structed his  subordinate  that  the  grant  was  to  each  according  to  his 
means,  and  that  no  more  land  was  to  be  allotted  than  each  could  culti* 
vate.  The  constitutional  justice  did  not  understand  it  to  be  such  a 
grant  when  from  time  to  time  he  distributed  portions  of  the  land  to 
such  as  made  application  to  him,  and  placed  them  in  possession  of  their 
allotments,  to  the  number  of  nearly  two  hundred.  And  it  may  be  safely 
assumed  that  the  original  petitioners  did  not  regard  it  as  a  grant  to 
themselves  alone,  inasmuch  as  three  of  the  four  named  accepted  allot- 
ments from  the  constitutional  justice,  and,  if  the  others  did  not  accept 
allotments  likewise,  they  made  no  protest  or  objection  to,  what,  if  Mr. 
Millhiser's  theory  be  correct,  they  must  have  regarded  as  the  unwar- 
ranted action  of  the  officer  in  assuming  to  divide  up  and  deliver  pos- 
session of  land  to  which  the  government  had  granted  them  exclusively 
a  fee  simple  title.  And  it  is  shown  by  the  report  of  Special  Agent 
Bice,  of  August  24, 1889,  that  after  the  allotments  were  made  to  set- 
tlers, the  Mexican  authorities  made  four  other  grants,  more  or  less 
extensive,  outside  of  the  allotted  lands,  but  inside  of  the  exterior  bound* 
aries  of  the  Las  Vegas  grant.  The  surveyor-general  did  not  regard  it 
as  a  grant  to  the  parties  originally  named,  because,  so  far  as  he  recom- 
mended its  confirmation,  it  was  to  the  town  of  Las  Yegas.  And  finally 
Oongress,  the  controlling  power  in  the  matter,  confirmed  the  grant  to 
that  town,  which  anquestionably  would  not  have  been  done  if  it  had 
been  thought  that  the  fee  simple  title  had  been  passed  under  the  grant 
to  the  petitioners.  The  contemporaneous  and  long-continued  construc- 
tion by  the  officers  of  the  law  is  entitled  to  have  much  weight,  whilst 
the  action  of  Oongress  is  conclusive. 
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In  addition  to  these  matters,  there  has  been  a  judicial  jadgment 
passed  upon  the  claim  of  Millhiser,  which,  thoagh  uot  conotlisive  in  the 
premises,  is  highly  persuasive  as  far  as  it  goes. 

On  August  20, 1887,  Millhiser  et  ah  trading  as  the  Las  Vegas  Land 
and  C'attle  Coropauy,  filed  a  bill  in  the  district  court  of  San  Mi^ael 
county,  New  Mexico,  against  Padilla  et  al,  wherein  the  title  of  the 
original  petitioners  for  the  grant,  now  set  up  before  this  Department, 
was  made  the  basis  for  asking  the  district  court  to  perpetually  enjoin 
thedefeodauts  from  maintaining  an  iuclosure  upon,  or  otherwise  inter- 
fering  with,  the  complainant's  full  enjoyment  of  the  lands  within  the 
Las  Vegas  grant,  in  which  they  claimed  an  undivided  ownership  by 
virtue  of  mesne  conveyances  from  some  of  the  alleged  original  grantees 
or  their  legal  representatives.  It  is  not  necessary  to  go  into  further 
details  regarding  that  case,  as  they  are  fully  shown  in  the  pamphlet 
copies  thereof  and  the  proceedings  therein  found  in  this  record.  It  is 
sufficient  to  say  here  that  the  question  of  the  Millhiser  title  was  fairly 
presented  and  fully  passed  upon  by  the  court,  adversely  to  his  claims, 
as  will  be  seen  by  the  following  extract  from  the  opinion  of  the  coarti 
as  delivered  by  Chief-Justice  Long : 

It  is  clear  to  my  mind  from  the  record  that  the  government  of  Mexico,  in  making 
this  grant,  desired  and  intended  to  populate  her  publio  lands;  that  she  intended  to 
give  in  fee  to  each  settler  on  the  Las  Vegas  grant  all  the  land  he  could  cultiyate, 
which  after  actual  cultivation  for  a  period  of  years  would  become  his  to  do  with  as 
he  should  choose ;  that  tracts  of  land  were  by  the  constituted  authorities  to  be  from 
time  to  time  distributed  to  other  settlers  as  they  might  make  application,  and  that 
each  subsequent  distributee  held  uuder  the  original  grant  and  under  his  possenion 
and  allotment.  It  is  not  proven  that  the  petitioners  were  men  of  large  capital  in- 
tending at  their  own  expense  to  colonize  families  and  settle  and  maintain  them  on 
the  grant.  They  were  evidently  poor  persons  and  of  but  moderate  means,  seeking 
homes  for  themselves  and  families  as  a  means  of  subsistence,  and  desiring  the  settle- 
ment of  other  persons  near  them,  as  a  means  of  building  up  the  town  of  Las  Vegas 
for  a  protection  against  the  hostile  Indians.  Each  new  settler  constituted  one  more 
arm  of  strength  for  protection,  an  additional  aid  for  the  upbuilding  of  the  settlement 
and  new  town,  and  naturally  was  welcomed  for  the  aid  he  gave  to  the  common  caose. 
In  my  opinion  the  thought  of  exclusive  ownership  of  the  whole  grant  by  the  peti- 
tioners was  never  entertained  during  the  jurisdiction  of  the  Mexican  government, 
but,  to  tbeooutrary,  the  decree  of  the  provincial  deputation,  the  distribution  under 
ofticiiil  authority  of  different  tracts  to  separate  individuals  for  ten  years  after  the 
date  of  the  grant,  the  acts  and  qualified  possession  of  the  settlers,  all  show  the  land 
unoccupied  to  be  held  for  the  benefit  of  all  who  might  come,  destitute  of  land,  to 
make  bcttlement. 

EntertainiDg  these  views,  the  court  raadea  decree  that  the  complain- 
ants be  forever  barred  and  prohibited  from  disturbing  the  defendants 
in  the  quiet  enjoyment  of  the  lands  in  controversy,  or  from  instituting 
any  suit  against  them  in  that  behalf.  It  does  not  appear  that  any  ap- 
peal was  taken  from  said  decree  which  is  stated  by  the  judge  to  have 
been  accepted  by  the  complainants  as  a  condition  on  which  they  were 
permitted  to  have  this  bill  dismissed. 

In  a  brief  filed  here  on  October  16,  1890,  Mr.  Millhiser  indulges  in  a 
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criticism  more  personal,  in  its  animadversions  upon  the  jndge  who  de- 
livered the  opinion  in  said  case,  than  logical  in  its  arguments  against 
the  correctness  of  his  judgment.  It  is  stated,  however,  in  said  brief 
that  there  was  an  earlier  case  decided  in  the  same  court,  wherein  the 
validity  of  the  title  which  Millhiser  represents  was  upheld,  and  a  copy 
of  the  record  in  the  case  referred  to  is  filed. 

An  examination  of  that  record  shows  that,  on  March  15, 1873,  a  bill 
was  filed,  in  the  district  court  of  San  Miguel  county,  New  Mexico,  by 
Miguel  Eomero  y  Baca  and  others,  who  claimed  to  be  heirs,  or  legal 
representatives  of  the  original  grantees  and  owners  of  the  Las  Vegas 
grant.  The  bill  sets  forth,  in  substance,  that  at  a  public  meeting  held 
in  the  court  house  of  the  town  of  Las  Vegas ,  May  Hayes,  and  two 
associates,  were  appointed  commissioners  to  partition  and  divide  up  the 
said  grant  among  themselves  and  others,  not  being  of  the  number  of  the 
.  original  grantees,  their  heirs  or  assigns ;  and  that  the  said  commissioners 
proceeded  to,  and  did,  partition  and  divide  out  to  persons,  desiring  the 
same  parcels  of  the  vacant  and  uncultivated  portions  of  said  grant,  and 
have  declared  their  intention  to  continue  making  such  divisions  and 
allotments ;  which  action,  it  is  alleged,  will  be  to  the  irreparable  injury 
of  complainants ;  and  an  injunction  is  prayed  restraining  said  parties 
from  proceeding  Airther  to  divide  said  lands  or  taking  possession  of 
those  so  divided. 

An  answer  was  filed  by  Hayes  and  his  associates  wherein,  briefly 
stated,  they  admit  that  they  were  acting  as  commissioners  as  stated, 
that  the  grant  was  confirmed  to  the  town  of  Las  Vegas,  and  in  pursu- 
ance of  the  provisions  of  the  same  and  1>y  authority  of  the  people  of 
town,  they  proceeded  to  distribute  the  vacant  lands  to  inhabitants  of 
the  town  who  were  destitute  of  lands,  and  that  in  so  doing  they  acted 
in  good  faith  and  were  carrying  out  the  letter  and  spirit  of  the  grant. 
The  answer  admits  that  complainants  have  a  legal  interest  in  said 
grant,  but  deny  that  they  have  been  authorized  to  act  in  the  premises 
in  behalf  of  any  considerable  number  of  the  owners  of  said  grant. 

On  the  bill  and  answer,  and  after  argument,  on  March  14, 1874,  the 
opinion  of  the  court  was  filed,  which  is  as  follows : 

This  cause  coming  on  to  he  heard  npon  the  bill  of  complaint  filed  herein,  andapon 
the  answer  and  amended  answer  of  the  defendants,  npon  reading  said  bill,  answer 
and  amended  answer,  and  after  hearing  Mr.  Catron  of  oonnsel  for  the  complainants, 
and  Mr.  Houghton  for  the  defendants,  and  dne  deliberation  bein«:  thereupon  had,  the 
oonrt  finds  and  determines  that  the  said  defendants,  May  Hayes,  Jnan  Romero  and 
Miguel  Garcia  y  Chaves,  had  no  legal  right  or  anthority  to  concede  or  donate,  to  any 
person,  or  persons  whomsoever,  or  to  any  incorporation,  any  of  the  unoccupied  lands 
comprised  within  the  limits  of  The  Las  Vegas  grant,  described  and  set  forth  in  the 
pleadings,  and  that  their  assumption  of  such  right  and  authority  in  the  manner  stated 
in  the  pleadings,  tends  to  the  prejudice  and  injury  of  the  rights  and  interests  of  the 
complainants  in  eaid  grant. 

Whereupon  it  was  decreed  that  the  said  parties  be  perpetually  en- 
joined from  proceeding  further  to  partition  and  concede  said  lands  or 
any  part  thereof. 
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It  is  obvious  from  the  foregoing  statement,  which  I  think  a  fair  one 
of  the  contents  of  the  record,  that  the  judgment  of  the  court  was  cor- 
rect in  holding  that  the  alleged  commissioners  had  no  proper  right  or 
authority  to  divide  and  distribute  the  lands  as  they  were  doing,  and,  in- 
asmuch as  it  was  conceded  by  the  answer,  that  complainants  had  ^^a 
legal  interest  in  the  lauds  of  said  grant",  the  court  might,  with  propriety, 
hold  that,  the  illegal  assumption  of  authority,  <' tends"  to  the  prejudice 
of  complainants,  and  prohibit  further  action  in  that  respect.  But  the 
court  does  not  decide  or  pretend  to  decide  what  are  the  rights,  or  the 
title,  of  the  complainants  in  and  to  the  lands  within  the  Las  Vegas  grant. 

But  even  if  the  decision  went  to  the  extent  claimed  by  Mr.  MiUhiser, 
it  would  not  affect  the  judgment  I  have  formed  in  the  premises,  inas- 
much as  it  is  the  reasoning  by  which  Ohief  Justice  Long  arrives  at  his 
conclusions,  which  is  persuasive  to  my  mind ;  whilst  in  the  record  of 
the  earlier  case,  referred  to  by  Mr.  Millhiser,  there  is  only  the  bill, 
answer  and  order  of  the  court  granting  the  injunction,  as  above  given. 

I  am  therefore  of  the  opinion  that  the  matters,  hereinbefore  set  forth, 
are  sufficient  to  justify  the  rejection  of  the  Millhiser  claim  for  patent. 

Having  arrived  at  the  conclusion  that  the  grant  as  made  to  Maese 
and  his  associates  was  not  an  absolute  grant  of  the  land  within  the 
described  limits,  I  can  not  see  how  the  confirmation  of  the  same  grant 
to  the  town  of  Las  Vegas,  in  the  absence  of  some  positive  expression  to 
that  effect,  can  be  construed  to  give  to  that  town  any  larger  estate  than 
was  originally  granted.  This  grant  is  totally  unlike  those  in  Tameling. 
V.  United  States  Freehold  Oo.,  (93  IT.  S.,  644),  and  the  Maxwell  grant 
case  in  121  U.  S.,  325.  Juridical  possession  had  been  delivered  to  the 
grantees  in  both  of  those  cases  by  the  Mexican  authorities,  and  the  sur- 
veyor-general recommended  their  confirmation  as  absolute  grants,  and 
as  such  they  were  confirmed.  Here,  there  has  been  no  juridical  posses- 
sion of  the  entire  tract  to  any  one,  only  of  small  portions  to  certain  par- 
ties. The  surveyor-general  has  not  found  the  grant  to  be  an  absolute 
one  to  the  town,  and  did  not  recommend  its  confirmation  as  such.  And 
it  would  seem  that  in  the  absence  of  some  clear  legislation  to  that 
effect  it  would  be  a  dangerous  construction  of  language  to  hold  that  all 
the  lands  within  the  described  limits  of  the  grant  were  confirmed  abso- 
lutely to  the  town  of  Las  Vegas.  If  the  confirmation  was  in  fee  simple 
to  the  town  of  all  the  land  within  the  bounds,  it  would  necessarily  in- 
clude those  lands  occupied  by  Mexican  and  other  settlers,  who  hold  no 
evidence  of  title  under  the  confirmed  grant,  as  well  as  those  lands  which 
being  unoccupied  belonged  to  the  United  States.  It  is  not  believed 
that  Congress  proposed  to  enact  such  ii^ustice.  Indeed,  the  report  of 
the  Senate  Oommittee,  p.  4,  supra,  expressly  disclaims  such  purpose, 
for,  after  stating  that  the  land  is  occupied  by  some  several  hundred 
families  it  says  that  it  is  the  duty  of  Congress — 

to  legislate  iu  sacb  a  maoDer  aa  to  prevent,  if  possiblei  so  disastrous  a  resalt  as 
the  pluugiug  of  au  entire  settlement  into  litigation  at  the  immineut  hazard  of  being 
tnrued  out  of  their  homes,  etc* 
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Kor  should  we  transfer  by  doabtfal  implication  qo  large  a  body  of 
public  land  to  a  supposed  confirmee.  The  rule  is  well-settled  that  in 
case  of  doubtful  construction,  it  must  be  solved  in  favor  of  the  govern- 
ment. In  this  case,  I  do  not  feel  myself  justified,  by  anything  I  can 
find  in  the  act  of  Congress  or  the  papers,  in  acquiescing  in  the  claim  of 
the  town  of  Las  Vegas,  which  asserts  that  Congress  confirmed  to  that 
town,  the  absolute  fee  simple  title  to  all  the  lands  within  said  grant. 

The  papers  in  the  case  show  that  the  entire  tract  embraced  within 
the  boundaries  as  described  in  the  grant  papers  constitutes  an  area  of 
nearly  500,000  acres,  of  which  amount  about  6,000  was  taken  up  and  oc- 
cupied by  settlers  at  the  time  the  Territory  of  New  Mexico  came  under 
the  control  of  the  United  States  government  and  its  laws. 

My  opinion  is  that  Congress  intended  to  confirm  the  titles  of  these 
settlers  and  occupants  to  the  lands  thus  assigned  and  occupied  by 
them  within  the  town  of  Las  Vegas,  or  outside  of  it,  within  the  pre- 
scribed boundaries  of  the  grant,  as  originally  made;  and  the  confirma- 
tion was  made  direct  to  the  town,  not  only  as  the  most  convenient  form 
of  making  said  confirmation  and  issuing  patent  thereon,  but  because 
the  town  of  Las  Vegas,  acting  in  the  interests  and  for  the  benefit  of  its 
people,  was  the  proper  party  to  ask  for  and  receive  from  Congress  the 
relief  sought. 

The  setting  apart  of  this  large  body  of  public  land  for  those  who,  be- 
ing destitute  of  land  might  obtain  a  portion  thereof  on  application,  if  a 
grant  or  contract  at  all,  on  the  part  of  the  Mexican  government,  was  at 
most  a  grant  in  futuroy  dependent  upon  the  performance  of  conditions 
precedent;  as  a  contract  it  was  executory  in  its  nature,  and  conse- 
quently, so  far  as  the  conditions  were  unperformed,  or  the  contract  was 
unexecuted,  when  the  United  States  acquired  the  territory  in  which  the 
land  lay,  its  laws  superseded  those  of  Mexico,  and  thereafter,  though 
private  rights  would  be  respected,  the  unassigued  lands  could  only  be 
acquired  in  accordance  with  the  provisions  of  our  land  laws,  not  those 
of  Mexico. 

E^itertaining  these  views,  a  resur vey  should  be  made  so  as  to  include 
only  the  lands  which  had  been  allotted  or  assigned  to  settlers,  under 
the  terms  of  the  original  concession,  at  the  time  that  the  territory  of 
New  Mexico  became  subject  to  the  laws  of  the  United  States ;  and  a 
patent  for  said  lands  should  be  issued  on  said  survey  to  the  town  of  Las 
Vegas,  so  that  the  proper  parties  in  interest  could  perfect  their  titles  to 
their  lauds.  The  public  surveys  should  be  extended  over  the  residue 
of  said  lands  and  the  same  thrown  open  under  the  general  land  laws. 

The  conclusion  as  to  patent  arrived  at  herein  seems  somewhat  to  con- 
flict with  the  views  of  my  predecessor  in  the  Anton  Chico  case,  re- 
ported in  1  L.  D.,  287  (Bev.  Ed).  I  have  not  the  entire  record  in  that 
case  before  me,  and  the  opinion  does  not  disclose  the  facts  sufficiently 
to  enable  me  to  determine  whether  they  are  identical  in  the  two  cases. 
But  even  if  they  are  the  same,  I  believe  it  to  be  my  plain  duty  to  cause 
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the  patent  to  issue  in  the  name  of  the  congressional  conArmee — the 
town  of  Las  Vegas,  rather  than  to  other  parties  not  named  as  oon- 
flrmees. 

As  to  the  point  that  the  town  of  Las  Yegas,  not  having  been  incorpo- 
rated, is  alegal  non-entity,  to  which  no  title  wonid  pass  nnder  the  patent, 
it  may  be  replied  that,  if  this  be  trae,  as  matter  of  fact  and  law,  the 
conseqaences  wonld  be  more  far-reaching ;  for  Oongress,  in  its  wisdom, 
confirmed  the  grant,  as  shown,  to  the  said  town,  and  if  there  be  no  snch 
town  in  existence  which  can  take,  there  simply  has  been  no  confirma- 
tion of  the  grant  and  no  body  is  as  yet  entitled  to  a  patent.  Bat  I  do 
not  understand  this  to  be  the  law  of  this  case. 

Under  the  Mexican  system,  originally  the  people  were  required  for 
self  protection  and  other  reasons  to  live  in  towns  whilst  cultivating  ont- 
lying  land ;  and  the  general  laws  of  that  country  gave  to  such  towns  or 
pueblos  four  square  leagues  of  land  for  the  use  of  the  inhabitants  there- 
of, and  occasionally,  by  special  concession,  as  in  the  present  instance, 
grants  of  larger  area  were  made  for  the  same  purpose.  None  of  these 
towns  were  ever  incorporated,  in  the  sense  in  which  we  use  the  terms, 
so  far  as  my  research  has  gone.  They  were  aggregations  of  people  who 
lived  together  for  mutual  protection,  and  under  the  laws  and  customs 
of  that  country  had  officers  for  the  administration  of  their  municipal 
affairs;  but  there  was  no  actual  charter,  no  act  of  incorporation  con- 
ferred by  the  superior  power  of  the  State,  only  the  implication,  arising 
from  the  recognition  of  the  existence  of  such  towns,  with  authority  to 
guide  their  town  affairs. 

This  was  the  condition  of  things  when  New  Mexico  was  acquired  by 
the  United  States,  and  the  legal  status  of  these  towns  and  their  capac- 
ity to  take  as  confirmees  of  grants  of  public  lands  have  been  recog- 
nized in  too  many  instances  by  Oongress  and  the  Executive  Depart- 
ments through  too  long  a  period  of  time  to  be  now  seriously  questioned. 

In  the  case  under  consideration,  the  town  of  Las  Yegas  was  not  in 
existence  at  the  time  the  original  grant  was  asked  for  by  Maese  and 
his  associates.  One  of  the  purposes  for  which  the  concession  was  made 
was  to  establish  that  town,  and  it  was  established  after  the  manner 
and  under  the  laws  of  Mexico,  and  has  had  an  actual  existence  ever 
since.  Oongress  recognized  its  legal  and  actual  existence,  ignored  the 
original  petitioners  for  the  grant  and  confirmed  it  to  the  town ;  and  to 
that  extent  made  a  change  in  the  trustee  In  view  of  ail  this,  it  is  too 
late  now  to  say  that  Las  Yegas  has  no  legal  existence.  If  a  corporate 
capacity  be  necessary  to  enable  the  town  to  take  under  the  grant,  every 
presumption  must  be  that  it  has  the  necessary  corporat-e  capacity,  and 
the  law  so  implies.  (Dillon  on  Municipal  Corporations,  par.  21  and  22.) 
At  all  events,  the  town  having  an  actual  existence,  this  Department 
will  not  now  challenge  its  capacity  to  take  what  Oongress  clearly  in- 
tended to  give.  If  error  be  committed  in  following  this  course,  that 
error  can  be  redressed  in  the  proper  judicial  tribunal.    In  the  absence 
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of  a  jadicial  construction  otherwise,  the  executive  must  follow  the  act 
of  Congress  as  read  and  understood. 

As  to  the  question  asked  relative  to  the  declaration  in  the  grant 
making  the  ^'pasture  and  watering  places  free  to  all,"  I  do  not  think 
the  Department  is  properly  called  upon  to  answer  it,  as  the  judicial  tribu- 
nals of  the  country  are  the  proper  ones  to  which  those  holding  lauds 
under  the  grant  should  appeal  for  protection  against  the  invasion  of 
their  rights,  if  they  have  any,  and  not  to  this  Department  in  the  admin- 
istration of  the  land  laws. 


cbow  creek  and  winnebago  reservation— act  of  march  8,  1889. 

Oeoboe  Pbitohabd. 

The  purpose  of  section  23,  act  of  March  2,  1889,  is  to  give  to  all  persons,  \\'bo  in  good 
faith  made  settleuent  between  the  dates  specified  on  the  Crow  reservation,  with 
intent  to  enter  the  same,  a  preference  right  to  re-enter  upon  their  claims,  and 
procure  title  thereto  under  the  homestead  or  pre-emption  laws. 

Residence  on  said  land  after  April  17,  1885,  and  prior  to  the  President's  procL'uiiatiou 
under  the  act  of  March  2,  1889,  is  a  trespass,  and  credit  therefor  cannot  be 
allowed  under  an  entry  authorized  by  said  act. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Lanid  Office^  December  5,  1891. 

George  Pritchard  has  appealed  from  the  decision  of  your  office  of 
September  15, 1890,  affirming  the  action  of  the  register  and  receiver  in 
rejecting  his  final  proof  for  lots  1  and  2  and  the  S.  j  of  the  NB.  J  of  Sec. 
2,  T.  104  N.,  R.  71  W.,  Chaaiberlain,  South  Dakota. 

He  filed  his  declaratory  statement  April  9,  1890,  and  said  proof  was 
submitted  May  24th  of  that  year. 

The  proof  shows  that  he  settled  on  the  land  February  28,  1885,  and 
that  he  has  continuously  occupied  the  same,  with  his  family,  since  that 
date,  having  improvements  valued  at  $1,000.  You  rejected  his  proof, 
because  prematurely  made. 

This  appeal  presents  the  following  grounds  of  error : 

1.  Erroneous  construction  of  section  23  of  the  act  of  Congress,  ap- 
proved March  2,  1889. 

2.  Because  it  ignores  section  2263  of  the  Revised  Statutes  of  the 
United  States,  and  the  land  laws  of  the  United  States,  which  are  re- 
ferred to  in  said  section  23. 

3.  Because  it  requires  this  claimant  to  reside  upon  his  laud  ten  years 
from  the  date  he  made  legal  settlement  thereon. 

This  appeal  involves  the  construction  of  section  23  of  the  act  of  March 
2, 1889  (25  Stat.,  888),  which  is  as  follows : 

That  all  persons  who,  between  the  twenty-seventh  day  of  February,  eighteen  hun- 
dred and  eighty-five,  and  the  seventeenth  Jay  of  April,  eighteen  hundred  and  eighty- 
five,  in  good  faith,  entered  upon  or  made  settlements  with  intent  to  enter  the  same 
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under  tbe  homestead  or  pre-emption  )aw8  of  the  United  States  npon  any  part  of  the 
Great  Sioux  reHervutiou  lying  east  of  tbe  Missouri  River,  and  known  as  the  Crow 
Creek  and  Winnebago   reservation,  which,  by  tbe  President's  proclamation  of  date 
February  twenty-seventh,  eighteen  hundred  and  eighty-fiye,  was  declared  to  be  open 
to  settlement,  and  not  included  in  tbe  new  reservation  established  by  sectiou  six  of 
this  act,  and  who,  being  otherwise  legally  entitled  to  make  such  entries,  located  or 
nt tempted  to  locate  thereon  bomeetead,  pre-emption  ,  or  town  site  claims,  by  actual 
sottleniont  and  improvement  of  any  portion  of  such  lands,  shall,  for  a  period  of 
ninety  days  after  the  proclamation  of  the  President  required  to  be  made  by  this  act. 
have  a  right  to  re-enter  npon  said  claims  and  procure  title  thereto  under  tbe  home- 
stead or  pre-emption  laws  of  the  United  States,  and  complete  the  same  aa  required 
therein,  and  their  said  claims  shall,  for  such  time,  have  a  preference  over  later  en- 
tries; and  when  they  shall  have  in  other  respects  shown  themselves  entitled  and  shall 
have  complied  with  the  law  regulating  such  entries,  and,  as  to  homesteads,  with  the 
special  provisions  of  this  act,  they  shall  be  entitled  to  have  said  lands,  and  patents 
therefor  shall  be  issued  as  in  like  cases :  Providedj  That  pre-emption  claimants  shall 
reside  on  their  lands  the  same  length  of  time  before  procuring  title  as  homestead, 
claimants  under  this  act.    The  price  to  be  paid  for  town-site  entries  shall  be.  atich  as 
is  required  by  law  in  other  cases,  and  shall  be  paid  into  the  general  fund  provided  for 
by  this  act. 

It  will  be  noticed  that  claimant  settled  npon  the  land  February  2.S, 
1885,  the  day  after  the  land  was  opened  for  settlement,  by  proclamation 
of  tbe  President.  His  settlement  was  therefore  made  at  a  time  when  he 
had  a  legal  right  to  make  it. 

By  proclamation  of  April  17,  18S5,  the  reservation  again  attached, 
and  so  continued,  until  after  the  passage  of  the  act  of  March  2,  1889 
{supra). 

Mere  occupancy  and  improvement  of  the  public  lands,  with  a  view  to 
pre  emption,  do  not  confer  upon  the  settlers  any  right  in  the  land  so 
occupied  as  against  the  United  States^  or  impair  in  any  respect  the  power 
of  Congress  to  dispose  of  the  land  in  any  way  it  may  deem  proper. 
Frisbie  v,  Whitney,  9  Wall.,  187.  And  the  land  so  settled  upon  and 
occupied,  before  entry  thereof,  may  be  set  apart  and  reserved  by  the 
President.    1  L.  D.,  33. 

Although  claimant's  settlement,  as  made,  upon  February  28, 1885, 
was  authorized,  yet,  after  the  reservation  of  April  17,  1885,  he  was  no 
longer  entitled  to  the  possession  of  the  land,  and  by  retaining  posses- 
sion thereof  he  became  a  trespasser  and  was  subject  to  removal.  Bees 
V.  Churchill,  1  L.  D.,  450. 

The  purpose  of  the  act  above  quoted  was  to  give  a  preference  right 
for  ninety  days  to  all  persons  who,  in  good  faith,  had  made  settlement 
between  February  27,  1885,  and  April  17,  1885,  on  a  part  of  the  Sioux 
Eeservation,  therein  described,  with  intent  to  enter  the  same  under 
the  homestead  or  pre-emption  laws,  and  who  located  or  attempted  to 
locate  claims  thereon  ''  to  reenter  upon  said  claims  and  procure  title 
thereto  under  the  homestead  or  pre-emption  laws  of  the  United  States 
and  complete  the  same  as  required  therein."  This  section  also  requires 
preemption  claimants  to  reside  on  their  lands  the  same  length  of  time 
as  homestead  claimants. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  659 

The  clause  ^^ shall  have  a  right  to  re-enter  upon  said  claims"  presup- 
poses what  the  proclamation  of  April  17, 1885,  inleuded — namely :  that 
such  settlers  had  vacated  the  lands. 

The  proviso  to  said  section — viz:  '' That  preemption  claimants  shall 
reside  on  their  lands  the  same  length  of  time  before  procuring  title  as 
homestead  claimants  under  this  act " — contemplates  residence  infuturo^ 
except  that  the  term  *^  complete,"  in  the  body  of  the  section,  may  be 
construed  to  mean  that  the  future  residence  there  required,  when 
added  to  the  period  of  residence  between  February  27, 1885,  and  April 
17,  of  that  year,  shall  be  at  least  five  years. 

The  statute  does  not  require  a  residence  of  ten  years;  but  claimant's 
residence,  after  April  17, 1886,  and  before  the  President's  proclamation, 
made  in  pursuance  of  the  act  of  March  2, 1889  {8upra)j  although  not 
interfered  with,  was  a  trespass,  and  he  is  therefore  not  entitled  to  claim 
that  the  same  was  made  in  pursuance  of  law. 

Finding  no  error  in  the  decision  appealed  from,  the  same  is  affirmed. 


PBACTICE— DEPOSIT— SECUmTY  FOR  COSTS. 

Amasa  D.  Kittell. 

On  the  filing  of  a  contefit  the  local  office  may  properly  require  the  deposit  of  a  rea- 
sonable sum  as  security  for  costs. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Officej  December  6,  1891. 

I  am  in  receipt  of  your  letter  of  November  29,  1890,  transmitting  the 
appeal  of  Amasa  D.  Kittell  ffom  your  decision  of  September  3,  1890, 
affirming  the  action  of  the  local  officers  in  rejecting  his  application  to 
contest  the  timber- culture  entry  of  Jerome  M.  Guisinger  for  the  NB.  J 
of  Sec.  8,  T.  1  N.,  E.  65  W.,  Denver,  Colorado,  land  district. 

It  appears  that  when  the  affidavit  of  contest  was  presented  at  the 
office  at  Denver,  the  local  officers  demanded  a  deposit  of  $5.00  on  costs. 

The  grounds  of  appeal  are : 

Ist.  Error  in  holding  that  a  fed  of  $5  is  required  to  be  paid  in  at  the  time  of  the 
filing  of  an  affidavit  of  contest. 

2nd.  Error  in  holding  that  there  is  any  law  or  authority  to  collect  a  fee  other  than 
the  fee  required  to  be  paid  for  the  taking  of  testimony. 

Circular  "  A ''  of  May  14,  1890,  directed  to  registers  and  receivers  of 
United  States  land  offices,  fixed  the  rates  of  fees  for  taking  testimony, 
issuing  notices,  making  docket  entries,  etc.,  and  it  said,  ''and  with  each 
contest  you  will  require  a  deposit  of  a  sufficient  amount,  as  security  for 
the  payment,  when  duly  ascertained  and  payable,  of  the  fees  author- 
ized by  law  to  be  collected  therein." 

The  circular  provided  for  the  return  of  the  deposit  in  certain  cases, 
or  any  excess  ot  the  amount  deposited  over  the  fees  authorized  by  law. 
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The  five  dollars  deumnded  in  the  case  at  bar  was  not  a  "  fee  of  $3.00,^ 
to  be  paid  as  a  fee  or  charge,  but  a  mere  deposit  as  security  for  costs, 
and  the  amount  required  was  not  unreasonable.  Not  having  been  de- 
posited tlie  officers  did  right  in  rejecting  the  application  to  contest  the 
entry. 

Your  decision  is  affiimed. 


BIGHT  OP  WAY— ItESEBVOIU  8ITB— UNSUBVEYED  LAND. 

Santa  Ceuz  Water  STOEAaB  Company. 

The  act  of  March  3,  1891,  does  not  authorize  the  approval  of  maps  showing  the  looa* 
tion  of  canals,  ditches  or  reservoirs  on  uusurveyed  laud. 

Secretary  Noble  to  the  Commusioner  of  the  Oeneral  Land  Office  October 

3,  1891, 

On  the  25th  day  of  July,  1891,  the  Department  referred  to  your  office 
for  consideration,  a  letter  from  C.  H.  Fitzgerald  of  Tucson,  Arizona, 
transmitting  articles  of  incorporation  and  map  of  the  Santa  Cruz  Water 
Storage  Company,  filed  under  the  act  of  March  3,  1891  (26  Stat.,  1095). 

Your  office  found  that  said  papers  were  not  drawn  in  conformity  to 
the  rules  and  regulations  and  returned  the  same  for  correction. 

By  letter  of  September  7,  1891,  you  state  that  the  papers  have  been 
refiled  and  yOu  submit  them  and  recommend  that  said  papers  and  dia- 
gram be  received  and  placed  on  file. 

The  papers  submitted  by  you  consist  of  the  articles  and  amended 
articles  of  incorporation  of  said  company;  a  copy  of  the  territorial  law 
under  which  the  company  was  organized,  certified  to  by  the  secretary  of 
the  Territory,  by  E.  B.  Kirkland,  assistant  secretary;  the  affidavit  of 
the  chief  engineer  who  made  the  survey  for  the  company;  a  certificate 
of  the  president  of  the  company,  that  the  person  who  subscribed  the 
affidavit  was  duly  authorized  to  make  the  survey;  a  list  of  the  offi- 
cers, signed  by  the  president  under  the  corporate  seal  of  the  com- 
])any ;  an  official  statement  under  the  seal  of  the  comiian}^  signed  by 
the  secretary,  that  the  organization  of  the  company  has  been  com- 
pleted, and  that  it  is  authorized  to  proceed  with  the  construction  of  its 
work ;  and  a  diagram  showing  a  site  selected  for  reservoir  purposes. 
The  diagram  shows  that  the  land  required  for  a  reservoir  site  is  situated 
in  the  E.  i  of  Sec.  36,  T.  23  S.,  E.  14  E.,  nnsurveyed,  and  Sec.  31,  and 
the  W.  J  of  Sec.  32,  T.  23  S.,  R.  15  E.,  and  the  NE.  J,  Sec.  1,  T.  24  S., 
R.  14  E.,  and  sections  6  and  7,  and  the  W.  i  Sec.  5,  and  the  N.  J,  Sec. 
18,  T.  24  S.,  R.  15  E.,  all  nnsurveyed  land,  Gila  and  Salt  River  Meridian, 
Pima  county,  Arizona. 

It  appears  that  the  greater  portion  of  the  reservoir  is  located  on  the 
Oalabasas  and  Buena  Vista  grants.  The  map,  or  diagram,  and  papers 
are  filed  under  the  provisions  of  sections  18  to  21,  inclusive,  of  the  act 
of  March  3,  1891  (26  Stat.,  1095),  relating  to  the  right  of  way  through 
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the  public  lands.    These  sections  are  similar  in  their  provisions  to  the 
act  of  March  3,  1875  (18  Stat.,  482). 
Section  19  of  the  act  of  1891  provides : 

That  any  caual  or  ditch  company  desiring  to  secure  the  benefits  of  this  act  shall, 
within  twelve  months  after  the  location  of  ten  miles  of  its  caoal,  if  the  same  be  upon 
Buryeyed  lands,  and  if  apon  uusnryeyed  lands,  within  twelve  months  after  the  sur- 
vey thereof  by  the  United  States,  file  with  the  register  of  the  land  office  for  the  dis- 
trict where  snch  land  is  located  a  map  of  its  canal  or  ditch  and  reservoir;  and  upon 
the  approval  thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted  upon 
the  plats  in  said  office,  and  thereafter  all  snch  lands  over  which  such  rights  of  way 
shall  pass  shall  be  disposed  of  subject  to  such  right  of  way.  Whenever  any  person 
or  corporation,  in  the  construction  of  any  canal,  ditch,  or  reservoir,  injures  or  dam- 
ages the  possession  of  any  settler  on  the  public  domain,  the  party  committing  snch 
injnry  or  damage  shall  be  liable  to  the  party  injured  for  snch  injury  or  damage. 

This  section  contains  the  only  provisions  aathorizing  the  apx^roval, 
by  the  Secretary  of  the  Interior,  of  the  maps  of  such  companies  as 
may  desire  the  benefits  of  sections  18  to  21  of  the  act.  The  anthority 
thus  given  only  extends  to  cases  where  the  canal,  ditch,  or  reservoir,  is 
located  upon  surveyed  lands.'  In  other  words,  I  find  no  authority  for 
approving  maps  located  upon  unsnrveyed  lauds. 

The  map  and  papers  submitted  are,  accordingly,  herewith  returned 
without  my  approval. 


SUSPENDED  SURVEY -ACT  OF  MARCH  8,  1801. 

Adolphus  Harmon. 

The  act  of  March  3, 1891,  provides  for  the  survey  of  heavily  timhored  and  monntainons 
land,  and  for  the  examination  of  public  surveys  in  order  to  test  the  accuracy  of 
the  work  in  the  field,  and  to  prevent  paymeut  for  fraudulent  and  imperfect  sur- 
veys. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  December 

7,  1891. 

On  October  28,  1891,  the  Department  dismissed  the  appeal  of  Adol- 
phus Harmon  from  the  decision  of  your  office,  refusing  to  pass  upon  his 
application  for  confirmation  under  the  act  of  March  3,  1891,  (26  Stat., 
1095)  on  his  pre-emption  entry  for  the  W  i  SW  i  NE  J  S W  i  and  SE  J 
NW  i  Sec.  1,  T.  11  K,  R.  1  B.,  Humboldt,  Gal.,  (13  L.  D.,  4G2). 

You  had  refused  to  pass  this  land  to  patent  because  the  plat  of  the 
township  in  which  it  is  found  had  been  suspended  in  1886  on  account 
of  an  incorrect  and  alleged  fraudulent  survey,  and  said  suspension  had 
not  been  removed. 

In  dismissing  the  appeal  the  Department  instructed  you  "  to  proceed 
without  delay  to  investigate  the  charges  made  against  the  correct- 
ness of  said  survey,  with  a  view  to  determine  whether  it  should  be 
approved,  or  a  re-survey  ordered." 
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I  ana  now  in  receipt  of  your  letter  of  November  11, 1891,  stating  that 

owing  .  .  .  .  t^  the  express  terms  of  the  appropriatiou  acts  siuce  October  2^ 
188b,  which  provide  that  the  surveys  shall  be  confined  to  lauds  adapted  to  agricnl- 
tare  and  lines  of  reservations,  and  the  fact,  as  shown  by  the  field  notes  of  the  exam- 
ination  made  by  the  special  agent,  that  the  lands  are  yalaable  for  timber,  no  action 
has  been  taken  in  the  matter  of  authorizing  the  reaaryeya,  in  view  of  the  lack  of  ap- 
propriation. 

It  IS  also  stated  therein  that — 

applications  for  the  resorvey  of  a  uamber  of  suspended  townships  situate  north  and 
east  of  the  Hnmboldt  Meridian,  California,  wherein  the  lands  are  admitted  to  be  val- 
uable chif^fly  for  timber  and  not  adapted  to  agriculture,  have  been  pending  in  this 
office  for  several  months,  and  no  deciai've  action  taken  thereon  owing  to  the  lack  ot 
appropriation  as  stated. 

In  conclasion  yoa  state  that 

Being  of  the  opinion  that  under  existing  Uw  the  resurvey  of  township  11  north, 
range  1  east,  H.  M.  California,  cannot  now  be  authorized  for  stated  reasons,  further 
instructions  relative  to  directions  contained  in  departmental  letter  of  October  28, 
1891,  are  requested. 

In  answer  to  your  communication  I  have  to  state  that  the  appropria- 
tion act  of  March  3,  1891,  (26  Stat,  908-971)  seems  to  have  provided 
means  for  use  of  your  office  to  have  surveys  made  of  lands  heavily 
timbered  and  mountainous,  and  also  a  certain  sum  of  money  was  ex- 
pressly provided  to  be  expended  for  the  examination  of  public  surveys 
in  the  several  surveying  districts  in  order  to  test  the  accuracy  of  work 
in  the  field,  and  to  prevent  payment  for  fraudulent  and  imperfect  sur- 
veys returned  by  deputy  surveyors,  and  for  examinations  of  surveys 
heretofore  made  and  reported  to  be  defective  or  'fraudulent. 

That  section  of  the  appropriation  act  providing  for  surveying  the 
public  lands  is  as  follows : 

For  surveys  and  resurveys  of  public  lands,  four  hundred  thousand  dollars,  at  ratea 
not  exceeding  nine  dollars  per  linear  mile  for  standard  and  meander  lines,  seven 
dollars  for  township,  and  five  dollars  for  section  lines:  Provided,  That  in  expending 
this  appropriation  preference  shall  be  given  in  favor  of  surveying  townships  oocn> 
pied,  in  whole  or  in  part,  by  actual  settlers  and  of  lands  granted  to  the  States  by 
the  act  approved  February  twenty-second,  eighteen  hundred  and  eighty-nine,  and 
the  acts  approved  Jnly  third  and  July  tenth,  eighteen  hundred  and  ninety,  and 
other  surveys  shall  be  confined  to  lands  adapted  to  agriculture  and  lines  of  reserva- 
tions, except  that  the  Commissioner  of  the  General  Land  Ofiice  may  allow,  for  the 
survey  of  laads  heavily  timbered,  mountainous,  or  covered  with  dense  undergrowth, 
rates  not  exceeding  thirteen  dollars  per  linear  mile  for  standard  and  meander  lincA, 
eleven  dollars  for  township,  and  seven  dollars  for  section  lines,  and  if  in  cases  of 
exceptional  diflicnlties  in  the  surveys,  the  work  can  not  be  contracted  for  at  these 
rates,  compensation  for  surveys  and  resurveys  may  be  made  by  the  said  Commis- 
sioner with  the  approval  of  the  Secretary  of  the  Interior,  at  rates  not  exceeding 
eighteen  dollars  per  linear  mile  fur  standard  and  meander  lines,  fifteen  dollars  for 
township,  and  twelve  dollars  for  section  lines:  Provided  further,  That  in  the  States 
of  Washington  and  Oregon  there  may  be  allowed,  with  the  approval  of  the  Secretary 
of  the  Interior,  for  the  survey  of  lands  heavily  timbered,  mountainous,  or  covered 
with  dense  undergrowth,  rates  not  exceeding  twenty-five  dollars  per  liuear  mile 
for  standard  and  meander  lines,  tvventy- three  dollars  for  township,  and  twenty  dol- 
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lars  for  section  lines ;  and  said  rates,  in  contracts  hereafter  made,  shall  apply  to 
the  unexpended  balances  assigned  to  said  States  of  the  appropriation  for  the  current 
fiscal  year.  And  of  the  snm  hereby  appropriated,  not  exceeding  forty  thousand  dol- 
lars may  be  expended  for  the  examination  of  public  surveys  in  tbe  several  surveying 
districts  in  order  to  test  the  accuracy  of  work  in  tbe  field,  and  to  prevent  p<*ymeut 
for  fraudulent  and  imperfect  surveys  returned  by  deputy  surveyors  and  for  examina- 
tions of  surveys  heretofore  made  and  reported  to  be  defective  or  fraudulent;  and 
inspecting  mineral  deposits,  coal  fields,  and  timber  districts,  and  for  making  such 
other  surveys  or  examinations  as  may  be  required  for  identification  of' lands  for  pur- 
poses of  evidence  in  any  suit  or  proceeding  in  behalf  of  tbe  United  States,  and  out 
of  the  snm  herein  appropriated  for  surveying  the  public  lands  the  Commissioner  of 
the  General  Laud  Office,  with  the  approval  of  the  Secretary  of  the  Interior,  may 
assign  a  snm  sufficient  to  complete  the  survey  of  the  Public  Land  Strip—otherwise 
known  as  No  Man's  Land — and  the  boundary  line  between  said  Public  Land  Strip 
and  Texas,  and  between  Texas  and  New  Mexico,  established  under  act  of  June  fifth, 
eighteen  hundred  and  fifty-eight,  is  hereby  confirmed. 

If  in  3'onr  judgment  saffieient  evidence  is  at  hand  apon  which  you 
can  decide  that  the  survey  of  township  eleven,  now  suspended,  is  in- 
correct, and  that  the  field  work  is  inaccurate,  you  will  proceed  without 
delay  to  have  a  resurvey  thereof  made  if  the  appropriation  therefor 
has  not  been  exhausted.  But  if  sufficient  data  is  not  at  hand  you  will, 
as  directed  by  departmental  letter  of  October  28,  1891,  proceed  to  in- 
vestigate the  charges  made  against  the  correctness  of  said  survey,  with 
a  view  to  determine  whether  it  should  be  removed  from  suspension  and 
approved,  or  a  resurvey  ordered. 

The  instructions  given  in  reference  to  township  eleven  are  also  appli- 
cable to  all  other  townships,  the  surveys  of  which  are  under  suspen- 
sion in  your  office. 


BVIDEXCE-riNAL  PUOOF-PRE-EMPTIOX. 
FOLTZ  V.   SOLIDAY. 

Final  proof  can  not  be  considered  as  part  of  tbe  testimony  in  a  case  arising  under  a 

protest  against  the  acceptaoce  of  said  proof. 
In  the  absence  of  due  compliance  with  the  requirements  of  the  pre-emption  law,  the 

right  of  purchase  thereunder  is  defeated  by  an  intervening  adverse  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  7, 1891. 

The  appeal  of  Frederick  A..  Soliday  from  your  decision  of  June  7, 
1890,  in  the  case  of  John  Foltz  v,  Frederick  A.  Soliday,  involving  the 
validity  of  the  latter's  pre-emption  claim  for  the  SW.  i.  Sec.  14,  T.  11 
8.,  R.  20  W.,  WaKeeney  land  district,  Kansas,  has  been  considered. 

The  record  in  this  case  shows  that  Soliday  filed  a  pre-emption  declar- 
atory statement  for  the  above  land  July  23,  1885,  alleging  settlement 
on  the  20th  day  of  that  month,  and  on  March  2, 1886,  John  Foltz  made 
homestead  entry  covering  the  same  tract. 

September  25, 1886,  the  preeinptor,  Soliday,  made  proof  before  the 
local  office  and  at  the  same  time  appeared  John  Foltz,  the  hometiteader 
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and  entered  protest  against  the  allowance  of  said  proof,  and  as  both 
parties  were  present  they  proceeded  at  once  to  a  trial  of  the  case. 
Under  date  of  April  16,  1887,  the  district  officers  decided  in  favor  of  the 
protestant,  and  the  pre-emption  proof  was  therefore  rojocted.  Soliday 
appealed  and  under  date  of  Jane  7,  1800,  you  affirmed  the  judgment 
below,  whereu])on  Soliday  again  appealed. 

It  appears  from  the  report  of  the  register  in  transmitting  this  case  to 
your  office,  that  by  some  mefins  the  pre-emption  proof  of  Soliday  and 
the  protest  of  Foltz  have  been  lost  and  could  not  be  found.  In  pass- 
ing upon  the  appeal  of  Soliday  you  decided,  that  as  all  parties  were 
present,  sworn  and  examined  and  cross-examined,  touching  the  matters 
in  dispute,  at  the  time  of  the  hearing,  that  the  case  should  be  decided 
on  its  merits. 

In  appealing  from  your  decision  the  appellant  assigns  the  following 
errors: 

Ist,  To  oonsider  and  adjudicate  appellant's  claim  to  said  land  without  coosideriDg 
his  final  proof  testimony  and  other  evidence  submitted  with  said  proof  in  support  of 
his  claim. 

2nd,  That  appellant  should  not  suffer  on  account  of  the  mistakes  or  carelessness 
of  the  local tofficers  in  losing  his  final  proof. 

3rd,  To  hold  said  pre-emption  declaratory  statement  for  cancellation  in  the  absence 
of  positive  and  conclusive  evidence  of  bad  faith,  and  non-compliance  with  law  during 
the  lifetinle  of  said  filing. 

The  final  proof  made  by  the  appellant,  alleged  to  have  been  lost,  was 
in  the  nature  of  ^^exparte^  affidavits,  and  in  my  opinion  could  not  be 
considered  as  a  part  of  the  testimony  in  the  contest,  therefore  the  fact 
that  it  is  now  missing  from  the  record  does  not  affect  the  result  in  this 
case ;  furthermore  the  testimony  submitted  was  taken  at  the  time  said 
proof  was  preseu  ed  when  all  the  parties  in  interest  with  their  wit- 
nesses were  present,  and  sworn,  examined  and  cross-examined  in  rela- 
tion to  the  question  at  issue,  and  the  local  officers  with  a  full  knowledge 
of  the  character  of  said  proof  decided  against  the  preemptor  upon  the 
testimony  submitted  in  the  contest. 

This  view  of  the  matter  disposes  of  the  first,  and  second  assignments 
of  error,  and  leaves  for  consideration  the  question  of  settlement  and 
cultivation. 

The  record  shows  that  Soliday,  at  the  tinjehe  made  filing  for  the  land 
in  question  and  up  to  the  date  of  contest,  was  employed  by  Pruyne  and 
Johnson,  who  owned  a  large  sheep  ranch  near  the  said  tract ;  that  be 
made  some  few  repairs  in  the  house,  part  dugout  and  part  stone,  that 
was  on  the  land  when  he  made  his  filing;  that  he  occupied  it  while 
'  herding  sheep  in  that  vicinity  the  firm  furnishing  his  provisions ;  that 
he  had  a  few  articles  of  furniture  therein  and  after  the  flock  of  sheep 
were  removed  to  other  pasturage,  he  returned  to  his  claim  occasionally, 
three  or  four  times  a  month,  and  slept  in  the  house  at  night. 

It  appes)rs  that  this  constituted  about  all  the  acts  of  settlement  per- 
formed by  him  prior  to  the  entry  of  Foltz  for  the  same  land,  but  subse- 
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qnently  he  put  a  window  id  tbe  bouse,  plowed  Home  ten  acres  of  old 
land  and  sowed  some  rye  and  cane  seed  besides  breaking  about  one 
and  a  half  acres,  at  the  same  time  he  continued  his  visits  to  the  land 
but  spent  more  of  his  time  on  the  claim  than  he  had  theretofore. 

The  good  faith  of  Foltz  is  shown  from  the  fact  that  he  went  on  the 
land  April  23, 1886,  only  for  a  few  days  after  his  entry  was  made,  built 
himself  a  comfortable  frame  house,  broke  some  twelve  acres  of  land, 
planted  the  same  in  corn  and  has  made  actual  and  continued  residence 
thereon  ever  since. 

From  the  fact  that  Soliday  made  a  filing  for  the  land  while  he  was 
in  the  employ  of  Pruyne  and  Johnson,  using  the  laud  for  grazing 
sheep  belonging  to  said  firm,  and  also  failing  to  establish  a  permanent 
residence  thereon  or  make  any  valuable  improvements  until  after  the 
land  had  been  entered  by  Foltz,  and  in  view  of  all  the  facts  and  cir- 
cumstances as  developed  by  the  evideqce,  I  am  satisfied  that  Foltz  has 
proven  his  better  right  to  the  land  in  controversy. 

Your  decision  is  therefore  affirmed. 


BAILKOAD  WITHDRAWAL— DESERT  ENTRY— HOMESTEAD-^OWNSITE. 

Bond's  Heirs  bt  al.  v.  Deming  Townsitb. 

An  order  of  the  Land  Department  withdrawing  lands  from  ''pre-emption  or  home- 
stead entry  or  sale ''  for  the  benefit  of  the  Texas  Pacific  grant  effectually  precludes 
appropriation  of  such  lands  under  the  desert  land  law,  though  entries  thereun- 
der are.  not  specified  in  the  excepting  clause  of  the  grant,  nor  in  the  order  of 
withdrawal. 

The  withdrawal  thus  made  reserved  the  land  covered  thereby  from  disposal,  even 
thouj2;h  it  was  not  finally  disposed  of  as  contemplated  in  the  grant,  but  restored 
to  the  public  domain  by  a  subsequent  act  of  Congress. 

An  entry  can  not  be  confirmed  under  the  act  or  June  2*2,  1874,  if  it  has  not  been  re- 
lieved from  conflict  with  the  railroad  grant  in  the  manner  prescribed  by  eaid  act. 

A  desert  laud  entry  is  not  within  the  confirmatory  provisious  of  seotion  3,  act  of 
April  21,  1876. 

A  pre-emption  claim  can  not  be  legally  maintained  by  one  who  is  using  the  land  for 
the  purposes  of  trade  only. 

Land  occupied  for  the  purposes  of  trade  and  business  is  not  subject  to  soldiers'  addi- 
tional homestead  entry. 

An  application  under  section  21,  act  of  March  3,  1871,  to  purchase  land  for  station 
purposes,  unacted  upon  at  the  time  of  the  forfeiture  of  the  grant  made  by  said 
act,  cau  not  be  allowed. 

Public  land  settled  upon  and  occupied  as  a  towusite  should  be  entered  under  the 
townsite  laws  for  the  proper  protection  of  all  interests  concerned. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  December 

.  8,1891. 

The  S.  i  of  Sec.  27,  T.  23  S.,  R.  9  W.,  Las  Graces,  New  Mexico,  is 
"within  the  limits  of  the  graut  to  the  Texas  Pacific  liailroad  Company, 
made  by  act  of  Congress  approved  March  3,  1871  (16  Stat.,  573). 
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The  map  of  general  roate  provided  for  in  section  twelve  of  said  act 
was  filed  in  September,  1S7I,  and  on  December  4, 1871,  the  withdrawal 
l)rovided  for  by  the  act  took  effect. 

The  township  plat  of  survey  was  filed  in  the  local  office  October  12, 
1881. 

On  March  22, 1881,  William  Bond  filed  a  desert  land  declaratory 
statement  for  a  tract  of  unsurveyed  land,  which  upon  adjustment  to 
the  lines  of  the  government  survey,  was  found  to  embrace  the  S.  ^  of 
Sec.  27,  T.  23  S.,  R.  9  W.,  the  tract  in  dispute. 

By  act  of  Congress  approved  February  28,  1885,  the  grant  to  the 
Texas  Pacific  Railroad  Company  was  declared  forfeited  and  the  lands 
withdrawn  were  restored  to  entry.  Upon  said  restoration  H.  H.  Kid- 
der filed  a  pre  emption  declaratory  statement  for  the  E.  J  of  SW.  J  and 
W.  i  of  SB.  i  of  said  section  27,  alleging  settlement  December  22, 1882, 
and  the  following  soldiers'  additional  homestead  entries  were  made, 
No.  885  (F.  C,  825),  Carrel  Dobbins  for  SW.  i  of  SB.  J ;  No.  886  (F.  0., 
326)  Andrew  Knudson  for  S.  i  of  S  W.  J  and  N  W.  J  of  S  W.  ^. 

No.  8S7  (F.  C,  327)  Oscar  Jons  for  NB.  i  of  SW.J,  of  SB.  J  and  SB, 
4  of  SB.  4«  all  in  said  section  27. 

The  Grant  County  Townsite  Company  filed  an  application  for  forty- 
eight  and  sixty-three  hundredths  acres  of  said  land,  as  an  amendment 
to  lands  previously  applied  for. 

In  view  of  these  conflicting  claims,  your  office,  on  December  10, 1885, 
ordered  a  hearing  in  the  case.  After  the  hearing,  at  which  all  parties 
appeared  and  submitted  evidence,  the  local  officers  rendered  a  decision 
on  April  27,  1887,  rejecting  the  claims  of  Bond,  Kidder,  and  the  Grant 
County  Townsite  Company,  and  in  favor  of  the  additional  homestead 
claimants. 

Appeals  were  taken  by  the  other  parties  in  interest  After  said  ap- 
peals had  been  filed,  the  prohare  judge  of  Grant  county  upon  the  peti- 
tion of  the  settlers  who  are  occupying  the  land  for  town  and  business 
purposes,  applied  on  May  28,  1890,  to  enter  all  the  land  in  question  as 
the  townsite  of  Deming  in  trust  for  the  several  use  and  benefit  of  the 
occupants  thereof  according  to  their  respective  interests.  Your  office, 
by  decision  of  December  8,  1890,  rejected  the  claims  of  Bond,  Kidder, 
and  the  additional  homestead  claimants,  and  held  that  the  applications 
of  the  probate  judge  of  Grant  county  should  be  allowed. 

Appeals  have  been  taken  by  the  h^irs  of  William  Bond,  deceased, 
Kidder,  and  the  additional  homestead  claimants. 

The  first  claim  to  be  considered  is  that  of  the  heirs  of  William  Bond, 
deceased. 

Section  twelve  of  the  act  of  March  3,  1871,  making  a  grant  to  the 
Texas  Pacific  Railroad  Company,  provfded  that  upon  filing  a  map  of 
general  route  to  the  road,  the  Secretary  of  the  Interior,  should  cause 
the  lands  within  forty  miles  on  each  side  of  said  route  within  the  Ter- 
ritory "  to  be  withdrawn  from  pre-emption,  private  entry,  and  sale." 
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This  order  was  issued  by  the  Land  Department  and  took  effect  De- 
cember 4, 1871.  The  order  of  withdrawal  followed  the  words  of  the 
statute.  The  local  officers  were  instructed  '*  to  withdraw  from  pre- 
emption or  homestead  entry  or  sale,  all  the  odd  numbered  sections  of 
land  falling  within  its  limits.^  The  tract  in  controversy  was  within  the 
limits  of  this  withdrawal. 

It  is  contended  that  this  land  was  not  withdrawn  from,  desert  land 
entry,  for  the  reason,  that  entries  of  that  character,  were  not  specified 
in  the  granting  act,  or  in  the  order  of  withdrawal.  The  claim  of  Bond  was 
initiated  under  the  act  of  March  3, 1877  (19  Stats.,  377),  which  is  enti- 
tled '^  An  act  to  provide  for  the  sale  of  desert  lands  in  certain  states  and 
territories."  This  act  provided  for  the  disposal  of  a  certain  portion  of 
the  public  domain  by  sale,  instead  of  by  settlement,  as  provided  by  the 
homestead  and  pre-emption  laws.  The  entries  possess  none  of  the 
characteristics  of  settlement  entries,  as  to  residence  and  settlement,  and 
all  the  acts  of  improvement  may  be  done  by  an  iigent,  instead  of  by 
the  claimant  in  person.  Congress  has  been  careful  to  note  the  marked 
distinction  which  exists  between  claims  initiated  under  the  settlement 
laws  and  those  initiated  under  the  laws  providing  for  the  sale  of  the 
public  domain.  Thus  in  the  act  providing  for  the  sale  of- desert  land 
six  hundred  and  forty  acres  may  be  purchased  by  one  party,  and  under 
"  An  act  for  the  sale  of  timber  lands,"  an  association  of  persons  may 
purchase,  not  to  exceed  one  hundred  and  sixty  acres,  and  neither  act 
contains  any  of  those  provisions  contained  in  the  acts  under  which 
homes  are  obtained  upon  the  public  domain. 

We  thus  find  that  not  only  under  the  plain  intent  and  spirit  of  the 
granting  act,  but  under  its  letter,  and  under  the  intent  and  letter  of  the 
order  of  withrawal,  the  land  was  withdrawn  and  was  not  subject  to  ap- 
propriation by  Bond  under  the  desert  land  act 

The  supreme  court  held  in  the  case  of  Wolsey  v.  Chapman  (101  U.  S., 
755),  "that  a  withdrawal  of  land  from  private  entry  will  defeat  a  set- 
tlement for  the  purpose  of  pre-emption  while  the  order  was  in  force, 
notwithstanding  it  was  afterwards  found  that  the  law,  by  reason  of 
which  this  action  was  taken,  did  not  contemplate  such  a  withdrawal." 

The  withdrawal,  made  in  accordance  with  the  provisions  of  the  act  of 
March  3, 1871,  reserved  the  land  from  disposal,  even  though  it  was  not 
finally  disposed  of  as  contemplated  by  said  act,  but  was  restored  to  the 
mass  of  the  public  domain  by  a  subsequent  act,  and  no  claim  by  Bond 
could  be  initiated  to  said  land. 

It  is  contended  that  the  entry  of  Bond  is  confirmed  by  the  act  of 
June  22,  1874  (18  Stat.,  194),  which  provides: 

That  iu  tbe  adjastmeut  of  all  railroad  land  grants,  whether  made  directly  to  any 
railroad  company  or  to  any  State  for  railroad  pnrposes,  if  any  ofthe  lands  granted  be 
found  in  the  possession  of  an  actual  settlor  whose  entry  or  filing  has  been  allowed 
nnder  the  pre-emption  or  homestead  laws  ofthe  United  States  subsequent  to  the  time 
at  which,  by  the  decision  of  the  land-office,  the  right  of  said  road  was  declared  to 
have  attached  to  such  lauds,  the  grantees,  upon  a  proper  relinquishment  of  the  lands 
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so  entered  or  filed  for,  shall  be  entitled  t4>  select  an  equal  qnantity  of  other  lands  in 
lien  thereof  from  any  of  the  public  lands  not  mineral  and  within  the  limits  of  the 
grant  not  otherwise  appropriated  at  the  date  of  selection,  to  which  they  shall  receiTe 
title  the  same  {is  thou<;h  orit^iually  granted.  And  any  such  entries  or  tilings  thns  re- 
lieved from  conflict  may  bo  perfected  into  complete  title  as  if  such  lands  had  not  b«en 
granted. 

The  entr}'  of  Bond  possesses  none  of  the  elements  necessary  to  a  con- 
firmation uuiler  this  act.  It  was  not  made  under  the  provisions  of 
either  of  the  laws  specitied  in  the  act,  but  if  we  should  admit  that  the 
act  might  be  construed  to  embrace  desert  land  entries,  in  the  present 
instance  there  has  never  been  any  decision  as  to  the  time  the  right  of 
the  railroad  company  attached  to  this  tract  of  land,  and  it  may  be  a 
question  if  the  right  of  the  company  ever  attached  to  the  same,  as  the 
company  never  tiled  a  map  of  definite  location  of  its  road  by  which  the 
tracts  granted  might  be  identified,  neither  has  the  company  ever  re- 
linquished its  claim  to  said  land  or  selected  other  land  in  lieu  thereof, 
and  the  entry  has  not  been  relieved  from  conflict  in  the  manner  pre- 
scribed by  the  statute. 

It  is  true  that  the  act  is  a  remedial  one,  and  should  have  a  liberal 
construction,  but  an  entry  must,  at  least  possess  some  of  the  requisites 
prescribed  b\'  the  statute  in  order  to  come  within  its  terms,  and  these 
the  entry  in  question,  as  before  stated,  fails  to  possess. 

A<^'ain,  it  is  alleged,  that  the  entry  of  Bond  is  confirmed  under  the 
third  section  of  the  act  of  April  21,  1876  (19  Stat.,  35).  The  first  section 
of  said  act  provides  : 

That  all  pre-emption  and  homestead  entne<«,  or  entries  in  compliance  with  any  law 
of  the  United  States,  of  the  public  lands,  made  in  good  faith,  by  actual  settlers,  npon 
tracts  of  laud  of  not  more  than  one  hundred  and  sixty  acres  each,  within  the  limits 
of  any  land-grant,  prior  to  the  time  when  notice  of  the  withdrawal  of  the  lands  em- 
braced in  such  grant  wan  received  at  the  local  Iaud-of9ce  of  the  district  in  which  such 
lands  are  sitnated,  or  after  their  restoration  to  market  by  order  of  the  General  Land- 
Ofhce,  and  where  the  pre-emption  and  homestead  laws  have  been  complied  with,  and 
proper  proofs  thereof  have  been  made  by  the  parties  holding  such  tracts  or  parcels, 
they  shall  be  contirmed,  and  patents  for  the  same  shaU  issne  to  the  parties  entitled 
thereto. 

The  third  section  provides  : 

That  all  such  pre-emption  and  homestead  entries  which  may  have  been  made  by 
permissiouof  the  Land  Department,  or  in  pursuance  of  the  rules  and  instructions 
thereof,  within  the  limits  of  any  land-graut,  at  a  time  subsequent  to  expiration  of 
such  grant,  shall  be  deemed  valid,  and  a  compliance  with  the  laws  and  the  making 
of  the  proof  required  shall  entitle  the  holder  of  such  claim  to  a  patent  therefor. 

Counsel  contend  that  desert  land  entries  should  be  embraced  in  the 
provisions  of  this  statute.  But  I  have  grave  doubt  as  to  the  correctness 
of  this  contention.  The  intent  and  spirit  of  the  act,  as  well  as  its  words, 
seem  to  be  too  clear  to  admit  of  doubt  as  to  the  intention  of  Congress. 
The  intention  was  to  protect  settlement  claims.  The  equities  which 
attach  to  those  who  are  seeking  homes  on  the  public  domain,  do  not 
attach  to  those  who  are  seeking  merely  to  purchase  laud^  in  the  one 
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case  the  hoaie  of  the  aetaal  settler  is  to  he  protected,  iu  the  other  in- 
stance, from  the  very  natnre  of  the  case,  the  claim  seeking  protection 
is  one  which  was  initiated  by  purchase  and  not  by  settlement,  and  un- 
der the  ruling  of  the  Department,  claims  of  this  character  are  not  con- 
firmed by  the  act  in  question.  McOlure  v.  Northern  Pacific  Eailroad 
Company  (9  L.  D.,  155)^  Offutt  v.  Northern  Pacific  Eailroad  Company 

(9  L.  D.,  407). 
The  entry  of  Bond  was  not  made  prior  to  the  date  of  the  receipt  of 

notice  of  withdrawal  at  the  local  land  office.     It  was  not  made  afrer  the 

expiration  of  the  grant,  and  it  was  made  in  direct  violation  of  the  rules 

and  instructions  of  the  land  department,  issued  in  1871,  when  the  land 

was  withdrawn  from  sale,  and  those  issued  on  April  8,  1880,  when  the 

local  officers  were  instructed  that  lands  withdrawn  for  the  Texas  Pacific 

grant  were  not  subject  to  disposal  by  the  Government,  whether  desert 

or  not. 

Believing  the  entry  of  Bond  to  be  illegal  for  the  reason  given,  I  do 
not  deem  it  necessary  to  discuss  the  question  of  his  good  or  bad  faith 
iu  making  said  entry. 

So  far  as  the  claim  of  H.  H.  Kidder  is  concerned,  the  evidence  shows 
that  he  ceased  to  reside  upon  said  laud  long  prior  to  the  date  of  its 
restoration  to  market,  and  that  he  is  using  the  same  for  the  purpose  of 
trade  only,  hence  his  filing  is  illegal  and  his  claim  under  the  pre  emption 
law  is  also  illegal. 

At  the  time  the  soldiers'  additional  homestead  entries  were  allowed 
the  land  in  question  was  occupied  for  the  purpose  of  trade  and  busi- 
ness and  not  for  agriculture,  hence  it  was  not  subject  to  entry  under 
the  homestead  law,  and  said  entries  are  invalid. 

The  Rio  Grande  Mexico  and  Pacific  Railroad  Company  in  the  fall  of 
1882,  applied  to  purchase  forty  acres  for  station  purposes  under  section 
twenty  one  of  the  act  of  March  3,1871.  This  application  has  never 
been  granted  by  the  land  department.  If,  at  the  time  the  application 
was  presented,  any  reason  existed  why  it  should  be  granted,  it  has  now 
ceased  to  exist.  By  act  of  February  28,  1885,  the  land  granted  by  act 
of  March  3,  1871,  was  restored  to  the  mass  of  the  public  domain,  and 
none  of  the  conditions  which  existed  after  the  date  of  the  x)assage  of 
the  granting  act  and  prior  to  the  date  of  the  forfeiture  act,  are  now  in 
force,  and  in  my  opinion,  to  allow  the  application  would  be  in  violation 
of  the  plain  intent  and  spirit  of  the  act,  if  not  of  its  letter. 

Counsel  for  the  heirs  of  Bond  and  for  Kidder  contend  that  your 
decision  allowing  the  land  to  be  entered  under  the  townsite  law,  was 
erroneous,  as  the  parties  to  the  townsite  application  were  not  i)arties  to 
the  original  hearing  in  1886,  and  it  is  contended  that  the  only  action 
that  could  be  taken  upon  the  evidence  filed  by  them  was  to  order  a  new 
hearing  in  the  case. 

Under  conditions  which  usually  arise  in  contested  cases,  this  position 
would  be  correctly  taken.    In  the  case  under  consideration  however, 
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the  evidence  taken  at  the  hearing,  is  suflicient  to  determine  the  rights 
of  all  the  parties  claiminij  adversely  to  the  townsite  applicants. 

For  the  rcnsons  heretofore  stated,  the  claims  of  Bond,  Kidder  the 
homestead  cntryman,  and  the  railroad  company,  must  be  rejected,  and 
the  question  is  one  between  the  townsite  claimants  and  the  govern- 
ment. 

The  evidence  shows  that  upon  the  land  in  dispute,  improvements, 
aggregating  in  value  hundreds  of  thousands  of  dollars,  are  located, 
most  of  these  no  doubt  belong  to  the  railroad  companies,  although 
other  parties  own  improvements  of  greater  or  less  value.  The  tract  is 
not  subject  to  entry  under  the  agricultural  laws,  but  is  settled  upon  and 
occupied  as  a  townsite.  Under  section  2387  Revised  Statutes,  the  right 
of  all  these  parties  may  be  protected  by  entering  the  land  as  townsite, 
and  I  know  of  no  other  way  in  which  they  can  be  protected.  After  a 
careful  consideration  of  the  whole  case,  I  am  of  the  opinion,  that  yonr 
decision  is  in  accordance  with  the  law,  and  with  the  facts,  and  the  same 
is  affirmed. 


TIMBER    CULTURE    CONTEST-NOTICE   OF    CANCELLATION— APPLICA- 
TION TO  ENTER. 

Smith  v.  Fitts. 

A  saccensfnl  contestant  who  fails  to  exercise  his  preferred  ri^ht  within  the  statntory 
period  wiU  not  be  heard,  in  the  pr<>sence  of  an  intoryening  entry,  to  plead  that 
notice  of  cancellation  was  not  received  by  him,  where  such  notice  is  sent  to  the 
address  as  given  by  his  attorney. 

Under  the  circular  regulations  of  August  18,  1887,  the  application  to  enter  filed  with 
a  contest,  stands  rejected  withotit  further  action  on  the  part  of  the  local  office,  if 
the  contestant  fails  to  exercise  his  preferred  right  of  entry  within  thirty  days  from 
notice  of  cancellation. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  December  12,  1891. 

This  appeal  is  filed  by  Henry  B.  Smith,  complainiDg  of  your  decision 
of  February  17, 1890,  sustaining  the  action  of  the  local  office  in  rejecting 
his  application  to  make  timber  culture  entry  of  the  N  W.  ^  of  Sec.  35,  T. 
17  S.,  R.  31  W.,  Wa  Keeuey,  Kansas,  alleging  the  following  specific 
grounds  of  error : 

First:  Error  in  holding  that  the  successful  contest  of  appellant  against  the  prior 
timber  culture  entry  man  and  the  tiling  of  his  application  to  enter  at  the  time  of  in- 
stituting contest  as  provided  by  the  3rd  section  of  the  timber  culture  act  of  Jnue  14, 
1878,  did  not  vest  such  a  right  and  coustitute  appellant  such  an  adverse  claimant  to 
the  land  as  to  bar  entry  by  a  third  party  in  the  absence  of  notice  and  the  forfeiture 
of  appellant's  right  to  the  land  by  due  process  of  law. 

Second.  Error  in  holding  that  appellant  was  not  entitled  to  thirty  days  within 
which  to  make  entry  after  receiving  notice  of  the  cancellation  of  the  prior  entry,  and 
in  holding  that  the  cases  cited  in  the  appeal  from  the  local  office  are  not  applicable  to 
this  case. 
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Tbe  following  facts  are  shown  by  the  record : 

The  tract  in  controversy  was  formerly  covered  by  tbe  timber  culture 
entry  of  Amos  li.  Witter,  afgainst  which  a  contest  was  filed  by  Henry 
B.  Smith,  September  29,  1885,  who,  at  the  same  time,  filed  his  applica- 
tion to  make  timber  culture  entry  of  the  tract. 

On  August  25,  1887,  your  office  canceled  the  entry  of  Witter  upon  the 
contest  of  Smith,  returned  the  application  filed  by  Smith  to  make  tim- 
ber culture  entry  of  the  tract,  and  instructed  the  local  officers  to  notify 
him  of  his  preference  right  of  entry. 

In  compliance  with  said  instructions,  the  register,  on  September  6, 
1887,  sent  the  following  notice,  by  registered  letter,  addressed  to  Henry 
B.  Smith,  Dighton,  Kansas : 

You  are  hereby  notified  that  timber  cultare  entry  No.  3480  by  Amos  J.  Witter,  for 
the  NW.  J  of  Sec.  :J5,  in  T.  17  S.,  R.31  W.,  of  the  6th  Principal  Meridian,  was  can- 
celled on  the  records  of  this  office  at  9  o'clock,  A.  M.,  this  day  on  evidence  of  aban- 
donment. 

Under  the  provisions  of  the  act  of  Congress  approved  May  14th,  1880,  you — as  cou- 
teHtnntin  said  case — will  be  allowed  thirty  days  from  the  receipt  of  this  notice  within 
which  to  make  entry  for  the  tract  of  land  above  described. 

This  letter  was  returned  to  the  local  office  uncalled  for,  and  on  Octo- 
ber 31,  1887,  Augeline  O.  Fitts  was  allowed  to  make  timber  culture 
entry  of  the  tract. 

December  18,  1888,  Smith  presented  to  the  local  office  another  appli- 
cation to  enter  said  tract  under  the  timber  culture  law,  which  was  re- 
jected because  said  tract  was  covered  by  timber  culture  entry  of  Ange- 
line  Fitts. 

From  this  action.  Smith  appealed  to  this  office,  alleging  that  he  had 
never  received  notice  of  the  cancellation  of  the  entry  of  Witter,  until 
the  latter  part  of  November,  1888;  that  when  he  filed  the  contest  and 
application  to  enter,  he  gave  to  bis  attorneys  his  correct  post-office  ad- 
dress, which  is  Fellsburg,  Edwards  county,  Kansas,  but,  being  unable 
to  read  or  write,  he  is  unable  to  know  whether  or  not  his  correct  ad- 
dress was  endorsed  on  the  papers. 

You  affirmed  tbe  decision  of  tbe  local  officers,  and  held  that  Smith 
was  duly  notified  of  the  cancellation  of  the  entry  of  Witter  and  of  bis 
preference  right  of  entry  by  registered  letter,  addressed  to  him  at  Digh- 
ton, Kansas,  tbe  post-office  address  given  on  his  contest  papers,  and 
having  failed  to  exercise  his  preference  right  of  entry  within  the  time 
allowed  by  law,  be 

should  not  be  allowed  to  plead  the  carelessness  of  his  agents  in  preparing  tbe  papers 
and  his  own  indifference  in  waiting  fifteen  mouths  before  making  any  effort  or  in- 
quiry to  ascertain  his  rights,  to  prejudice  the  rights,  or  to  defeat  the  claim  of  Fitts, 
who  made  her  entry  in  good  faith  npon  land  which  the  records  of  the  office  showed 
to  be  open  for  entry. 

The  appeal  of  Smith  from  this  decision  presents  two  questions: 
(1)  Whether  Smith  is  chargeable  with  having  received  notice  of  tbe 
cancellation  of  Witter's  entry  by  the  letter  addressed  to  Dighton,  Kan- 
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sas,  the  post  office  address  given  by  bis  counsel  on  his  contest  papers; 
and 

(2)  Whether  the  filing  of  his  application  lo  enter  at  the  time  of  insti- 
tuting his  contest  vested  in  him  such  a  right  as  an  adverse  claimant  to 
the  land  as  to  bar  an  entry  by  a  third  party,  until  such  application  has 
been  formally  rejected,  and  the  applicant  notified  thereof,  although  he 
failed  to  perfect  his  application  within  thirty  days  after  notice  of  the 
cancellation  of  the  contested  entry. 

If  Smith  had  not  received  notice  of  the  cancellation  of  the  Witter 
entry,  and  if  the  failure  to  receive  such  notice  was  not  due  to  his  own 
fault  or  negligence,  the  entry,  of  Fitts  would  be  subject  to  his  right  of 
entry,  because  the  statute  gives  the  contestant  a  preference  right  of 
entry  for  thirty  days  after  notice  of  the  cancellation  of  the  contested 
entry,  and  this  right  can  not  be  defeated  by  the  allowance  of  another 
entry,  although  made  in  good  faith  upon  land  which  the  records  of  the 
land  office  showed  to  be  open  for  entry. 

But  I  am  of  the  opinion  that  Smith  was  properly  chargeable  with 
notice  of  the  cancellation  of  the  entry  of  Witter  by  the  letter  addressed 
to  him  at  Dighton,  Kansas,  although  he  did  not  receive  it,  and  althoug^h 
the  mistake  in  giving  the  wrong  address  was  due  to  the  negligence  of 
his  attorney,  unless  it  be  shown  that  the  attorneys  practiced  a  fraud 
upon  him  in  giving  a  difi'ereut  address  upon  the  entry  papers  from  that 
given  to  them.  The  client  is  chargeable  with  all  acts  resulting  from  the 
mere  negligence  of  the  attorneys,  and  such  acts  can  not  be  relieved 
against  when  it  will  interfere  with  or  impair  the  rights  of  innocent  third 
partiifs.  In  this  case  the  entry  of  Mrs.  Fitts  was  allowed  after  the  ex- 
piration of  the  thirty  days  in  which  Smith  was  entitled  to  exercise  his 
preference  right,  and  had  been  in  existence  fifteen  months  before  he 
applied  to  perfect  his  entry.  Her  entry  was  made  in  good  faith  upon 
land  subject  to  entry,  as  shown  by  the  records  of  the  land  office,  with- 
out notice  of  any  defect  of  service  upon  Smith,  and  he  will  not  be  per- 
mitted to  plead  failure  of  notice  due  golely  to  the  negligence  of  his  at- 
torneys.   John  P.  Drake,  II  L.  D.,  674. 

But,  independently  of  this.  Smith  claims  the  prior  right  to  make  entry 
of  the  land  by  virtue  of  the  application  filed  with  his  contest,  which  he 
contends  vested  in  him  such  rights  and  constituted  such  an  adverse 
claim  to  the  land  as  to  bar  the  entry  of  a  third  person,  in  the  absence 
of  forfeiture  of  his  right  to  the  land  by  due  process  of  law.  His  claim 
is  substantially  that  tbe  application  to  enter,  which  was  pending  at  the 
date  of  the  cancellation  of  Witter's  entry,  was  equivalent  to  actual 
entry  ajid  had  the  effect  to  withdraw  the  land  from  other  disposition 
until  it  was  finally  acted  upon,  basing  it  upon  the  doctrine  announced 
in  Pfaff  V.  Williams,  4  L.  D.,  455,  that 

a  legal  application  to  enter  is,  while  pending,  equivalent  to  actual  entry,  so  far  as  the 
applied nt^B  rights  are  concerned,  au*!  its  effect  is  to  withdraw  the  laud  embraced 
therein  from  any  other  disposition  antil  such  time  as  it  may  be  finally  acted  upon. 
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On  Augast  18, 1887,  after  the  decision  of  Pfaff  v.  Williams,  supra,  was 
rendered,  the  following  circular  to  registers  and  receivers  was  issued 
by  the  General  Land  Office : 

In  view  of  the  decision  of  tbe  Hon.  Secretary  of  the  lo  tori  or,  in  the  case  of  Pfaff  v. 
WilliamB,  4  L.  D.,  455,  wherein  it  is  held  that  a  le^cal  application  to  enter  is,  while 
pending,  equivalent  to  actaal  entry,  so  far  as  the  applicant's  rights  are  concerned, 
and  withdraws  the  land  embraced  therein  from  any  other  disposition,  nntil  final 
action  thereon,  I  have  to  direct,  in  all  cases  where  applications  to  enter  (filed  by  con- 
testants npon  initiation  of  contest)  are  retnrned,  upon  the  cancellation  of  the  entry  con- 
tested, that  the  contestant  be  notiiied  of  the  cancellation  of  the  entry,  and  advised 
that  he  will  be  allowed  thirty  days  within  which  to  enter  the  tract  upon  the  applica- 
tion filed,  npon  his  showing  his  present  qualifications,  and  in  the  event  of  ^is  fail- 
ure so  to  do,  his  application  will  stand  rejected  withont  further  action  npon  your 
part,  and  the  tract  held  subject  to  entry  by  the  first  legal  applicant. 

It  appears  that  this  was  the  practice  in  force  at  the  date  of  the  can- 
cellation of  Witter's  entry,  and  Smith  was  accordingly  notified  that  he 
would  be  allowed  thirty  days  within  which  to  make  entry  of  the  land, 
and  npon  his  failure  to  make  entry  his  application  stood  rejected,  with- 
out further  action  on  the  part  of  the  local  officers,  and  the  land  became 
subject  to  entry  by  the  next  legal  applicant. 

When  the  decision  of  September  2, 1891,  was  rendered,  the  attention 
of  the  Department  was  not  called  to  the  unpublished  circular  of  August 
18, 1887,  which  had  never  been  before  the  Department  for  action,  and, 
as  the  application  of  SmiMi  under  said  circular  had  been  disposed  of 
in  accordance  therewith,  when  the  entry  of  Fitts  was  allowed,  your  de- 
cision rejecting  the  application  of  Henry  B.  Smith  was  therefore  proper. 

The  decision  of  September  2,  1891,  which  was  recalled  by  letter  of 
September  23, 1891,  is  hereby  revoked  and  set  aside,  and  your  decision 
of  February  17,  1890,  rejecting  the  application  of  Henry  £.  Smith  is 
affirmed. 


CEBTIOBABI— NOTICE-  APPEAL— CONFIRMATION— SCBIP. 

CYR  BT  AL.  V.  FOGARTY. 

Under  the  established  departmental  procedure,  notice  of  an  application  for  certiorari 

should  be  served  upon  the  opposite  party,  though  the  Rules  of  Practice  do  not 

in  express  terms  provide  therefor. 
The  right  of  appeal  will  not  be  accorded  to  one  who  is  not  a  party  in  interest. 
The  forfeiture  act  of  March  2,  1*389,  does  not  confirm  entries  of  land  included  within 

the  actual  adverse  occupation  of  a  bona  fide  pre-emptor  on  May  1,  IQSd, 
A  location  of  Sioux  half  breed  scrip  by  one  acting  in  his  own  interesc,  and  not  for  the 

benefit  of  tho  half  breed,  is  in  violation  of  the  law  under  which  the  scrip  issued* 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  December 

15,  1891. 

Lonis  D.  Oyr  and  Eliza  Blake  have  each  severally  applied  to  this 
Department  for  an  order  directing  yon  to  certify  to  this  Department 
the  proceedings  in  the  separate  cases  of  Louis  D.  Cyr  and  Eliza  Blake 
2665— VOL  13 13 
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against  Patrick.D.  Fogarty,  involving  the  rights  and  interests  of  the 
said  several  parties  in  and  to  the  SE.  ^  of  the  SB.  i  of  Sec.  1,  T.  42  N., 
E.  35  W.,  Marquette,  Michigan. 

This  land  is  within  the  original  grant  of  June  3,  18 >6  (IL  Stat.,  21), 
in  aid  of  the  Marquette  and  State  Line  Railroad,  which  was  afterwards 
surrendered  under  a  joint  resolution  of  Congress,  July  5, 1SG2  (12  Stat., 
620),  authorizing  a  change  of  rente  for  said  road. 

After  such  surrender — to  wit :  on  June  22, 1878 — Oyr  was  allowed  by 
the  local  officers  to  locate  said  land,  together  with  the  SB.  ^  of  the  NE. 
^of  the  same  section  under  supreme  court  scrip  No.  ^'0"  37. 

November  11, 1884,  Fogarty  applied  to  file  his  pre-emption  declara- 
tory statement  for  the  same  land  and  his  application  was  refused  by  the 
local  officers,  because  the  land  had  been  segregated  by  Gyr^s  location 
aforesaid. 

Fogarty  appealed  from  the  rejection  of  his  application,  and,  pendiug 
said  appeal,  to  wit:  on  October  18, 1887,  Elizii  Blake,  through  an  attor- 
ney in  fact,  applied  to  locate  the  same  with  Sioux  half-breed  scrip  No. 
416  A,  and  her  application  was  also  denied,  for  the  same  reason  (Cyr's 
location).    Blake  also  appealed. 

May  29,  1890,  this  Department  in  passing  upon  the  several  appeals 
of  Fogarty  and  Blake,  held  that  Gyr's  location  was  improperly  allowed, 
because,  as  held  in  the  case  of  Wakefield  v.  Gutter  et  al,^  6  L.  D.,  451, 
this  surrendered  land  could  only  be  located  by  supreme  court  scrip,  after 
it  had  been  re  offered  for  public  sale,  which-had  not  been  done  since  its 
surrender  by  the  railroad,  and  directed  the  cancellation  of  Gyr's  loca- 
tion, and  allowed  the  application  of  Blake  to  locate  the  same  subject  to 
Fogarty's  superior  right,  acquired  by  his  application  to  file  for  the  land, 
November  17, 1884.    (See  said  decision,  10  L.  D.,  616.) 

In  pursuance  of  said  decision,  the  applications  of  Fogarty  and  Blake 
were  admitted  to  record,  and  on  October  7, 1890,  Fogarty  offered  to 
submit  final  pre-emption  proof,  at  which  time  Gyr  appeared,  attended 
by  counsel,  and  protested  against  the  acceptance  of  Fogarty's  proof, 
*<  on  the  ground  (as  appears  from  copy  of  the  Gommissioner's  letter) 
that  he  (Gyr)  is  the  original  entryman  of  the  land  in  question,  having 
entered  the  same  June  22, 1878,  with  supreme  court  scrip  No.  "O'^  37, 
and  entitled  to  the  property."  He  also  alleged  that  Fogarty*  had  not 
made  a  valid  pre-emption  filing  and  settlement,  that  there  was  a  well- 
defined  ^^iron  location"  on  the  land  of  great  value,  and  that  the  land 
was  therefore  not  subject  to  pre-emption  filing,  and  that  his  filing  was 
not  made  in  good  faith,  but  for  the  purpose  of  speculation.  Blake  also 
protested  against  the  allowance  of  Fogarty's  proof,  for  similar  reasons. 

The  local  officers  refused  to  consider  the  rights  or  claim  of  Gyr  to  the 
land,  because  the  matter  of  his  location  had  been  finally  determined 
against  him  by  the  decision  of  the  Secretary  in  the  case  of  Gyr  et  cU,  v. 
Fogarty,  10  L.  D.  616. 

They  also  found  that  Blake  had  sold  her  Sioux  half-breed  scrip  to 
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Gyr,  who  was  the  real  party  in  interest ;  that  the  act  of  Congress  au- 
thorizing the  issue  of  said  scrip  provided  that  no  transfer  or  conveyance 
of  said  scrip  should  be  valid,  and  that  therefore  it  could  not  be  located 
by  a  i)urchaser.  They  therefore  recommended  the  cancellation  of  the 
location  made  in  the  name  of  Eliza  Blake,  and  approved  the  proof  of 
Fogarty. 

Blake  and  Gyr  separately  appealed  from  the  action  of  the  local  offi- 
cers, Gyr  alleging  as  error  the  approval  ot  Fogarty's  proof — 

1.  Beoaase  said  Loais  D.  Cyr,  ou  Jane  22, 1878»  entered  said  land  with  supreme 
court  scrip  No.  037,  and  the  decision  of  the  Secretary,  in  the  case  of  Cyr  et  al.  v.  Fo- 
garty, on  account  of  which  yon  excluded  the  rights  of  Cyr  from  consideration  in  this 
case,  was  based  upon  the  law  as  laid  down  by  the  Department  previous  to  the  act  of 
March  2, 1889 ;  the  Department  did  not  take  into  consideration  said  act  as  was  done  in 
the  case  of  Brady  i\  Ross,  where  it  ruled  that  under  the  3d  section  a  contest  should  be 
had  to  determine  who  was  entitled  to  the  land,  the  cash  entryman  or  the  pre-emption 
claimant. 

2.  Because,  under  said  act  of  March  2,  18"^,  Fogarty  should  not  have  been  allowed 
to  make  final  proof,  but  his  rights  should  have  been  adjudicated  thereunder,  upon  a 
oontest  duly  instituted  by  Fogarty  against  Cyr's  supreme  court  scrip  location. 

3.  Because  the  said  land  had  been  improved  and  was  not  therefore  subject  to  pre- 
emption filing. 

4.  Because  from  the  evidence  it  appears  that  Fogarty's  filing  was  not  made  in  good 
faith,  but  for  the  purpose  of  speculation,  and  to  procure  an  iron  mine,  which  fact  is 
inconsistent  with  the  claim  of  having  entered  the  said  land  as  a  pre-emption  in  good 
faith. 

5.  And  the  said  Wm.  H.  Selden  and  Louis  Stegmiller  allege  that  they  are  innocent 
purchasers  for  a  valuable  consideration  from  Louis  D.  Cyr  of  an  interest  in  said  land, 
and  that,  in  excluding  the  rights  of  said  Cyr  from  consideration  they  have  had  no 
opportunity  to  bo  heard  in  the  said  case. 

Blake,  by  her  attorney  in  fact,  alleged  error — 

1.  Because  the  said  Eliza  Blake,  by  her  attorney  in  fact,  entered  the  said  land  with 
Bioux  half  breed  scrip  cNo.  416  A),  July  1,  1890,  subject  to  Fogarty*s  filing,  and  the 
evidence  shows  that  Fogarty's  pre-emption  was  not  made  in  good  faith,  but  for  the 
purpose  of  speculation — to  procure  an  iron  mine — which  fact  is  inconsistent  with 
having  entered  the  said  land  as  a  home. 

2.  In  holding  that  the  appointment  of  an  attorney  In  fact  for  the  location  of  this 
scrip  was  a  mere  subterfuge,  and  in  holding  that  Eliza  Blake  has  sold  and  assigned 
her  interest,  right  and  title  under  said  scrip,  as  there  was  no  evidence  in  said  case 
upon  which  to  base  any  such  decision  ;  but  the  said  appellant  alleges  that  said  scrip 
was  located  by  Dan  H.  Ball,  as  attorney,  by  virtue  of  a  power  of  attorney  from  said 
Eliza  Blake  to  so  locate  said  scrip ;  and  that  said  power  of  attorney  was  given  under 
the  regulations  of  the  Department  allowing  entries  to  be  made  by  the  agent  or  attor- 
ney, and  therefore  alleges  that  the  said  entry  of  said  land  by  the  said  scrip  can  not 
now  be  impeached  for  that  reason. 

On  receipt  of  the  record  in  these  appeals  by  your  office,  coansel  for 
Fogarty  filed  in  your  office  (date  of  filing  not  appearing)  a  motion  to 
dismiss  the  same,  on  the  following  groands: 

1.  All  matters  involved  in  the  hearing  on  the  protest  of  these  parties  have  been 
fully  determined  and  adjudicated  in  the  decision  of  the  Secretary,  10  L.  D.,  616. 

2.  The  appeal  of  said  Blake  should  be  dismissed  because  it  is  freely  admitted  by 
the  parties  in  interest  that  she  is  not  a  parly  to  this  action,  and  that  the  scrip  (Sioux 
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half  breed  416  A),  Issaed  in  her  Dame,  which  was  located  od  the  land  in  controirprayy 
was  and  is  owned  by  Cyr  and  others,  and  was  located  in  their  interest  and  not  in 
Blake's  interest. 

3.  The  appeal  of  said  Cyr  should  be  dismtssecl  becanse  his  location  of  aapreme 
coart  scrip  was  canceled  by  order  of  the  Secretary  in  the  decision  cited,  and  he  can 
have  no  interest  as  an  adverse  claimant  against  this  defendant,  either  by  reason  of 
his  said  location  or  by  reason  of  said  Sioux  half  breed  scrip  for  his  benefit. 

4.  The  said  Cyr's  location  having  been  canceled  outright,  by  the  Secretary's  order, 
and  said  Blaise's  location  having  been  allowed  snbject'to  Fogarty's  rights,  by  virtue 
of  the  Secretary's  said  decision,  said  parties  can  not  be  heard  to  set  up  any  priority 
of  interest,  and  consequently  appear  as  protestants  simply,  and  therefore  have  no 
right  of  appeal. 

April  27, 1891,  by  yoar  office  letter  of  that  date  (a  copy  of  which  is 
before  me),  yoa  Bustatued  this  motioQ  and  dismissed  the  appeals — that 
of  Cyr,  upon  the  ground  that  he  had  no  rights  in  the  premises,  his  lo- 
cation  having  been  canceled  by  the  Secretary's  decision  (supra) ;  and 
that  of  Blake,  becanse  the  evidence  introduced  at  the  hearing  of  the 
several  protests  shows  conclusively  that  she  had  no  interest  in  the  ques- 
tion at  issue,  she  having  transferred  her  scrip  to  Cyr,  who  was  then  the 
owner  and  holder  thereof  contrary  to  the  statute,  etc. 

Yon,  also,  in  your  said  decision  denied  them  the  right  of  ap[>eal 
therefrom,  but  allowed  them  twenty  days  from  notice  thereof  to  apply 
to  the  Secretary  for  an  order  directing  your  office  to  send  up  the  record 
for  investigation  and  adjudication  here. 

These  applications  are  now  before  me  for  consideration. 

William  H.  Selden  and  Louis  Stegmiller  join  in  the  application  of 
Gyr,  claiming  to  be  interested  parties  through  a  purchase  of  an  interest 
in  Cyr^s  entry  or  location.  All  parties  are  represented  by  counsel,  and 
elaborate  arguments  have  been  filed  on  both  side8. 

Fogarty's  counsel  insist  that  the  applications  should  be  dismissed, 
because  no  notice  of  the  same  has  ever  been  served  upon  him  or  his 
counsel,  and  because  a  copy  of  the  Commissioner's  decision  did  not  ac- 
company the  applications,  and  becanse  Cyr  and  his  co-petitioners  have 
DO  rights  in  the  premises,  becanse  of  the  decision  of  the  Secretary  (10 
L.  D.,  6L6),  canceling  his  location,  which  judgment  has  become  final 
through  failure  to  move  to  review  the  same. 

As  to  the  claim  of  Blake,  they  say  that  it  clearly  appears  from  the 
Commissioner's  decision  that  Cyr,  and  not  Blake,  is  the  interested  party 
in  the  Sioux  scrip  location,  and  that  no  right  of  location  can  accrue  to  a 
purchaser  of  such  scrip. 

On  the  part  of  counsel  for  Cyr,  it  is  admitted  that  no  notice  of  the 
application  was  served  on  Fogarty,  or  his  attorney,  but  they  say  such 
notice  is  not  required  by  the  Rules  of  Practice  in  this  Department,  nor 
by  the  rules  that  generally  obtain  in  courts  of  record.  They  say  further 
that  Cyr  is  not  preclndiMl  from  asserting  his  rights  by  the  decision  of 
the  Secietary  in  the  Cyr- Fogarty  case  referred  to,  becanse  in  said 
decision  the  act  of  Congress  of  March  2,  1889  (25  Stat.,  1008),  was  not 
considered,  and,  therefore,  his  rights  under  said  statute  were  not  ad- 
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judicated  iu  said  decision,  and  he  is  not  tberel»y  estopped  from  assert- 
iug  them. 

While  the  Rules  of  Practice  adopted  by  this  Department  do  not  in 
terms  provide  for  serving  the  opposite  party  with  notice  of  an  applica- 
tion for  certiorari,  it  has  been  the  regular  practice  to  require  such  notice. 
See  Peterson  v.  Fort,  1 1  L.  D.,  346  j  Seay  v.  Lynn,  Press  copy  book,  223, 
page  48;  Haule  v.  Parsons  et  aLj  id.,  page  49. 

Although  counsel  for  applicant  have  made  a  very  able  and  ingenious 
argument  against  the  requirement  of  notice  in  such  cases,  I  am  not 
convinced  that  any  good  purpose  will  be  subserved  by  relaxing  the  rule 
so  long  concurred  in.  However,  as  all  the  facts  in  this  case  are  before 
me,  and  elaborate  arguments  on  the  merits  have  been  filed  by  counsel 
on  both  sides,  I  have  considered  the  case  as  if  it  was  regularly  here ; 
but  it  must  be  understood  that  the  consideration  of  this  case  shall  not 
be  regarded  as  furnishing  a  precedent  for  dispensing  with  notice,  and 
it  is  only  considered  for  the  purpose  of  putting  an  end  to  further  un* 
necessary  and  unprofitable  litigation  in  the  matter. 

The  rule  requiring  a  copy  of  the  Commissioner's  decision  to  accom- 
pany the  application  was  made  for  the  convenience  of  this  De[)artu)ent. 
A  copy  of  the  same  has  been  filed  with  the  papers  and  is  now  before  me, 
and  I  do  not  think  that  Justice  would  be  promoted  by  relusing  to  inves- 
tigate the  case,  because  the  said  copy  was  not  sooner  supplied. 

Do  the  tacts  stated  therein  show  that  the  applicants  are  entitled  to 
the  relief  asked  for  f  In  passing  upon  this  question,  the  applications 
must  be  considered  separately,  for  the  grounds  for  denial  of  appeal,  as 
stated  in  your  decision,  are  not  identical. 

You  hold  that  Gyr  has  no  rights  by  reason  of  the  decision  in  the  case 
of  Cyr  V.  Fogarty,  heretofore  cited,  by  which  his  claim  was  finally  ad- 
judicated ;  while  you  hold  as  to  Blake  that  the  evidence  taken  at  the 
hearing  of  the  protest  (some  of  which  is  quoted  in  your  said  decision) 
shows  that  she  is  not  a  party  in  interest,  and  so  is  not  entitled  to 
appeal. 

Gyr  claims  the  land  under  an  act  of  Gongress  providing  for  the  forfeit- 
ure of  *'  lands  granted  to  the  State  of  Michigan  to  aid  in  the  construc- 
tion of  a  railroad  from  Marquette  to  Ontonagon  in  said  State  ^  (25  Stat., 
1008),  the  3d  section  of  which  provides : 

That  in  all  cases  wheii  any  of  the  land  forfeited  by  the  first  section  of  this  act,  or 
when  any  lands  relinqnished  to,  or  for  any  oanse  resumed  by,  the  United  States  fiom 
grants  for  railroad  purposes,  heretofore  made  to  the  State  of  Michigan,  haye  hereto- 
fore been  disposed  of  by  the  proper  officers  of  the  United  States  or  under  State  selec- 
tions in  Michigan  confirmed  by  the  Secretary  of  the  Interior,  nnder  color  of  the 
pnblic-land  laws,  where  the  consideration  received  therefor  is  still  retained  by  the 
government,  the  right  and  title  of  all  persons  holding  or  claiming  nnder  such  dis- 
posals shall  be,  and  is  hereby,  confirmed:  Provided^  however ^  'I  hat  where  the  original 
cash  purchasers  are  the  present  owners  this  act  shall  be  operative  to  confirm  the  title 
only  of  such  cash  purchasers  as  the  Secretary  of  the  Interior  shall  be  satisfied  have 
purchased  without  fraud  and  in  the  belief  that  they  were  thereby  obtaining  valid 
title  from  the  United  States.  That  nothing  herein  contained  ^hall  be  construed  to 
confirm  any  sales  or  entries  of  land,  or  any  tract  in  any  such  State  selection,  upon 
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which  there  were  bona  fide  pre-emption  or  homestead  claims  on  the  first  day  of  May, 
eighteen  hundred  and  eighty-eight,  arising  or  asserted  by  actnal  occupation  of  the 
land  under  color  of  the  laws  of  the  United  States,  and  all  such  pre-emption  aud 
homestead  claims  are  hereby  confirmed. 

A  reference  to  the  said  decision  (10  L.  D.,  616)  shows  that  Gyp's  loca- 
tion was  canceled  solely  upon  the  ground  that  the  lands  located  weie 
not  subject  to  such  location,  and  I  think  the  conclusion  may  be  fairly 
drawn  that  his  rights  under  the  statute  cited  were  not  considered. 

Although  under  the  rules  applicable  to  courts  of  law  ''all  matters 
which  the  parties  might  have  urged  before  the  adjudication  was  closed 
are  usually  to  be  held  concluded  by  the  judgment''  (Wells  on  Res  Ad- 
judicata  and  Stare  Decisis,  p.  6,  Sec.  10),  yet  I  should  not  feel  inclined 
to  hold  him  to  this  strict  and  hartih  rule  of  law,  if  the  record  as  pre- 
sented showed  that  his  case  clearly  came  within  the  relief  provided  by 
said  act. 

I  think  it  is  apparent  from  the  record  that,  if  he  had  invoked  this 
statute,  and  it  had  been  considereil  in  said  case,  the  judgment  would 
have  been  the  same.  This  statute  did  not  confirm  entries  of  this  kind, 
when  they  embraced  lands  ^'upon  which  there  were  bona  fide  pre- 
emption or  homestead  claims  on  the  first  day  of  May,  eighteen  hundred 
and  eighty-eight,  arising  or  asserted  by  actual  occupation  of  the  laud 
under  color  of  the  laws  of  the  United  States."  (See  last  part  of  said 
Sec.  3.) 

Your  decision  shows  that  on  ''April  15, 1888,  he  (Fogarty)  moved, 
with  his  family,  to  his  claim,  where  they  have  since  continued  to  reside 
and  make  improvements."  This  fact  is  not  disputed  in  either  applica- 
tion for  certiorari,  and,  while,  in  both,  the  good  faith  of  Fogarty  is 
assailed,  that  question  was  fully  considered  and  determined  in  Gyr  v. 
Fogarty,  supra,  and  can  not  now  be  disputed,  Cyr  and  Blake  both  hav- 
ing been  parties  thereto  and  acquiesced  in  said  judgment.  Cyr  has 
therefore  failed  to  show  that  he  has  been  injured  by  your  judgment, 
and  his  application  is  denied. 

As  to  the  application  of  Blake,  I  think,  it  abundantly  appears  from 
your  decision  that  she  is  not  a  party  in  interest.  Cyr,  by  his  own  testi- 
mony, shows  that  he  is  not  acquainted  with  Eliza  Blake,  and  that  he 
and  others  (presumably  Seldeu  and  Stegmiller)  are  the  owners  of  the 
Blake  scrip  and  he  employed  Ball  (attorney  in  fact)  to  make  the  loca- 
tion. From  this  it  sufficiently  appears  that  Cyr  procured  the  location 
of  the  Blake  scrip  for  the  purpose  of  endeavoring  to  hold  the  land 
thereunder,  in  the  event  of  his  failure  to  hold  the  same  under  his  origi- 
nal location,  with  supreme  court  scrip. 

A  location  of  Sioax  half  breed  scrip  by  one  acting  in  his  own  interest,  and  not  for 
the  half  breed,  is  in  violation  of  the  statute  under  which  the  scrip  is  issued.  (Allen 
ei  al.  r.  Merrill  ei  a?.,  on  review,  12  L.  D.,  138.) 

I  can  not,  therefore,  find  that  the  application  of  either  of  these  parti<  s 
raises  a  reasonable  presumption  of  error  or  oversight  requiring  correc- 
tion. 
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RESERVATION-TREATT  OF  SEPTEMBER  80,  1854. 

Geokgb  R.  Stuntz. 

Ad  execntive  onler  creating  a  military  reseryation  issued  prior  to  the  treaty  of  Sep- 
tember 30,  1854,  must  be  taken  as  exclading  the  land  covered  thereby  from  the 
operation  of  said  treaty  by  the  consent  of  both  parties  thereto,  and  excepting 
sach  lands  from  the  right  of  purchase  accorded  under  said  treaty. 

First  AsHstant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  15, 1891. 

I  have  considered  the  appeal  of  Oeorge  B.  Stantz  from  yoar  decision 
of  July  23, 1890,  rejecting  bis  application  to  purchase  at  Daluth,  Min- 
nesota, September  26, 1887,  fractional  lot  one,  section  20,  T.  49  N.,  B. 
13  W.  (containing  7.32  acres),  under  the  provisions  of  the  treaty  of  Sep- 
tember 30,  1854,  with  the  Chippewa  Indians  of  Lake  Superior  (10  Stat., 
1109, 1111,  Art.,  10),  providing  that,— 

All  missionaries,  and  teachers,  and  other  persons  of  full  age,  residing  in  the  Terri- 
tory hereby  ceded,  or  upon  any  of  the  reservations  hereby  made  by  authority  of  law, 
shall  be  allowed  to  enter  the  land  occupied  by  them  at  the  minimum  price  whenever 
the  surveys  shall  be  completed  to  the  amount  of  one  quarter  section  each. 

The  claimant  alleges  that  in  1853  he  obtained  a  trading  license  from 
Willis  A.  Gorman,  the  then  governor  of  the  Territory  of  Minnesota, 
and  ex  officio  Superintendent  of  Indian  affairs  in  and  for  said  Territory, 
to  trade  with  the  Indians  of  Lake  Superior,  with  headquarters  on  Min- 
nesota point,  now  in  St.  Louis  County,  near  the  mouth  of  St.  Louis 
river.  That  under  said  license  he  built  and  furnished  a  store,  and  there 
traded  with  the  Indians  for  one  year,  and  then  renewed  his  license  and 
continued  his  occupation  until  the  execution  of  said  treaty,  by  the  terms 
of  which  he  became  entitled  to  enter  the  land  in  dispute.  It  appears 
that  on  November  24,1857,  the  applicant  filed  declaratory  statement  for 
this  and  other  laud  at  Buchanan,  Minnesota,  and  that  on  March  1, 1858, 
he  filed  in  said  local  office  his  relinquishment  of  said  lot  one,  under  the 
following  circumstances : 

On  March  20,  1854,  the  Commissioner  of  the  General  Land  Office 
wrote  to  the  surveyor  general  at  Dubuque,  Iowa, — 

I  have  the  honor  to  inform  you  that  the  President,  by  his  order,  bearing  date  the 
13th  instant,  has  reserved  fractional  sections  27,  28  and  29,  township  49  north,  range 
13  west,  of  the  4th  P.  M.  at  the  month  of  the  St.  Louis  River,  Wisconsin,  together 
with  three- fonrths  of  a  mile  off  the  end  of  the  north  or  left  cape -of  the  St.  Louis 
River,  in  Minnesota,  not  yet  surveyed,  for  military  purposes,  and  I  have  to  request 
that  yon  will,  note  the  same  on  the  plats  in  your  office  as  reserved,  for  the  purpose 
specified. 

This  ''3-4  of  a  mile"  embraced  the  land  in  dispute,  which  was  accord- 
ingly reserved  from  the  public  domain,  from  which  it  has  never  been 
released.  The  claimant  alleges  that  said  relinquishment  was  filed, 
owing  to  the  construction  and  maintenance  of  a  light  house  on  said  lot 
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one  (which  is  now  wholly  abandoned  and  anused),  "with  the  distinct 
understanding,  that  if  at  any  time  the  said  land  should  cease  to  be 
utilized  for  lighthouse  purposes  that  he  should  acquire  title  to  said  laud, 
and  that  said  understanding  and  stipulation  is  now  of  record,"  and  he 
now  makes  application  to  obtain  his  rights  under  said  stipulation. 

He  further  contends  that  the  President  had  no  authority  to  establish 
this  reservation,  for  the  reason  that  such  action  was  in  violation  of 
article  5  of  the  treaty  of  December  2,  1795  ^Revision  of  Indian  Treaties, 
pp.  184,  188),  which  provides  that  **  The  Indian  tribes  who  have  a  right 
to  those  lands  are  quietly  to  enjoy  them,  hunting,  planting,  and  dwell- 
ing thereon  so  long  as  they  please,  without  any  molestation  from  the 
United  States"  etc. 

The  local  officers  rejected  the  application  to  purchase,  on  the  ground 
that  said  land  was  embraced  in  said  reservation.  On  appeal  yoa 
affirmed  their  action,  and  the  case  is  now  brought  before  me. 

The  errors  specified  substantially  embrace  the  contentions  above 
mentioned.  A  copy  of  the  stipalation  is  not  included  in  the  papers 
transmitted,  and  no  judgment  can  be  passed  upon  its  contents. 

But  the  mere  fact  that  the  plaintiff  entered  into  a  stipulation  with 
any  officers  of  the  United  States,  was  a  practical  recognition  of  the 
power  and  authority  of  the  government  to  establish  such  reservation 
and  stipulate  in  relation  thereto,  and  now  it  is  too  late  after  the  lapse 
of  nearly  forty  years  to  question  the  power  of  the  President  to  estab- 
lish said  reservation. 

Again,  this  reservation  was  established  by  executive  order  dated 
March  13,  1854,  and  will  be  presumed  to  have  been  rightly  so  done, 
and  as  the  treaty  of  1854,  under  which  the  claimant  founds  his  rights, 
was  not  proclaimed  till  September  30,  1854,  or,  after  the  land  had  been 
set  aside  for  a  reservation,  only  the  Indians  themselves  coald  complain 
of  such  appropriation  of  their  lands,  and  not  the  claimant,  who  then 
only  had  a  license  to  trade  with  the  Indians.  The  treaty  only  gave  him 
the  right  to  enter  lands  occupied  by  him  at  its  date,  and  he  could  not 
lawfully  occupy  land  then  included  in  a  reservation.  Such  land  must 
be  held  to  have  been  excluded  from  the  operation  of  such  treaty  by 
the  consent  of  both  parties  to  it  As  the  reservation  is  still  in  force 
its  lands  cannot  be  sold. 

Your  judgment  is  affirmed. 


Pruitt  v.  Skbbns. 

Motion  for  review  of  the  departmental  decision  rendered  in  the  case 
above  entitled  June  13,  1891,  12  L.  D.,  629,  allowed  by  Secretary 
Noble,  December  15, 1891,  and  a  rehearing  in  said  case  directed. 


DECISIONS   EELATINQ    TO   THE   PUBLIC   LANDS,  681 

RESERVOIR  STTE-STTRVEY-NATURAL  LAKE. 

Colorado  Land  and  Reservoir  Co. 

Where  the  boandary  lines  of  a  reservoir  cross  the  lines  of  the  public  survey  the  point 
of  intersection  should  be  marked  with  a  stake  or  stone,  and  the  distance  from 
such  point  to  the  nearest  established  comer  outside  of  the  reservoir  noted  on  the 
map. 

The  survey  of  a  reservoir  may  be  mapped  to  the  scale  of  one  thousand  feet  to  one 
inch. 

The  act  of  March  3,  1H91,  does  not  contemplate  the  appropriation,  for  reservoir  pur- 
poses, of  natural  lakes  that  are  already  the  source  of  a  water  supply. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  December 

11, 1891. 

I  am  in  receipt  of  your  letter  '*F"  of  October  29, 1891,  transmitting 
the  articles  of  incorporation  and  proofs  of  organization  of  ^<  The  Colo- 
rado Land  and  Reservoir  Company,"  with  a  series  of  maps  of  reservoirs 
Nos.  1  and  2,  and ''  Lake  Hannah,'^ "  Lake  Pearl,''  '*  Lake  Mouse,"  "  Lake 
May,"  and  ^'  Lake  Lolita"  reservoirs,  with  its  application  for  the  bene- 
lits  of  the  act  of  March  3, 1891,  relating  to  reservoirs.  These  reservoirs 
lie  in  townships  20  and  21  S.,  E.  56  W.,  and  in  T.  21,  R  54  W.,  Pueblo, 
Colorado,  land  district. 

The  surveys  of  these  reservoirs  appear  to  have  been  carefully  made ; 
the  initial  point  of  the  survey  properly  determined  by  reference  to  an 
established  comer  of  the  government  survey,  and  the  courses  and  dis- 
tances noted,  and  the  field  notes  carefully  made  out  in  each  case.  The 
subdivision  lines  of  the  quarter-sections  are  not  traced  on  the  map ;  this 
should  have  been  done.  Where  the  boundary  lines  of  the  reservoir 
cross  the  lines  of  the  public  survey  no  note  appears  to  have  been  made. 
These  reservoirs  include  a  number  of  established  corners  of  the  govern- 
ment survey.  When  the  water  overflows  this  land  these  will  be,  for  all 
practical  pur^ioses,  *'  lost  corners;"  hence,  the  necessity  of  marking  the 
point  of  intersection  with  a  stake  or  stone,  and  ascertaining  and  noting 
on  the  map  the  distance  from  such  point  to  the  nearest  established  cor- 
ner on  the  government  line,  lying  without  the  reservoir. 

The  surveys  are  mapped  to  a  scale  of  1000  feet  to  one  inch.    This  scale 

is  not  applicable  to  canals,  but  will  be  accepted  on  surveys  of  reservoirs. 
The  surveys  having  been  made  by  true  courses,  the  departure  ot  the 
magnetic  meridian  is  immaterial. 

The  maps  name  five  of  these  reservoirs  as  ^'  lakes,"  but  an  inspection 
of  the  plats  of  the  government  surveys  of  these  townships  shows  the 
existence  of  but  one  of  these  lakes,  to- wit:  Lake  Hannah,  and  it  is 
noted  on  the  plat  as  a  <'  dry  bed  of  a  lake." 

It  was,  evidently,  the  intention  of  Congress,  by  sections  18  to  21,  in- 
clusive, of  the  act  of  March  3, 1891,  to  encourage  the  much  needed  work 
of  constructing  ditches,  canals,  and  reservoirs,  in  the  arid  portions  of 
the  country ;  but  it  is  quite  clear  that  it  was  not  intended  that  a  person 
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or  corporation  could,  by  running  a  boundary  line  around  a  natural  lake 
that  is  already  a  source  of  water  supply,  thereby  become  the  proprietor 
of  it.  While,  under  the  general  law,  the  water  of  such  lake  may  be  ap- 
propriated, the  act  mentioned  cannot  be  construed  as  granting  an  ease- 
ment in  a  natural  lake,  as  in  the  land  used  in  constructing  an  artificial 
one.  The  grant  of  the  easement  in  the  land  is  a  bonus  or  reward  to 
such  person  as  will  expend  his  money  and  labor,  in  constructing  the 
means  of  conveying  water  and  storing  it,  where  nature  has  failed  to 
furnish  a  supply.  If,  however,  these  so  called  lakes  are  merely  depress- 
ions in  the  surface,  which,  although  they  may  collect  water  in  the 
rainy  season,  furnish  no  supply  in  the  summer,  there  can  be  no  good 
reason  why  they  should  not  be  utilized  as  reservoir  basins,  but  upon 
this  question  testimony  should  be  furnished  showing  the  conditions. 

You  approve  this  map,  and  it  is  far  above  the  average  map  that  has 
been  transmitted  to  the  Department  with  your  approval ;  but,  as  it  is 
incomplete  in  the  matters  indicated,  I  return  it  without  approval,  that 
it  may  be  amended  in  these  particulars,  and  that  evidence  may  be 
furnished  on  the  point  indicated. 

The  papers  in  the  case,  including  articles  of  incorporation,  certified 
copy  of  the  statute  of  the  State,  proof  of  organization,  with  verification 
of  engineer,  appear  to  be  correct;  they  are  approved  and  will  be  placed 
on  file. 


RESERVOIR  SITE-ACT  OF  MARCH  3,  1881. 

Penasco  Keservoir. 

A  reservoir  site  can  not  be  secared  ander  the  act  of  March  3,  1891,  by  damming  a  river 
and  overflowing  the  adjacent  land. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Ojffice,  Becemher 

11,  1891. 

I  am  in  receipt  of  your  letter  of  October  31, 1891,  transmitting  a  map 
filed  by  L.  Wallace  Holt,  with  application  for  its  approval,  that  he  may 
have  the  benefit  of  tbe  provisions  of  sections  18  to  21,  inclusive,  of  the 
act  of  March  3,  1891,  relating  to  ditches,  canals  and  reservoirs,  said 
reservoir  site  being  in  the  Roswell,  New  Mexico,  land  district. 

The  said  map  shows  that  said  reservoir  extends  from  a  point  S  78  45 
W,  1508  feet  from  south  east  corner  of  section  36,  T.  16  S.,  R.  17  E.,  to 
a  point  N  11  B  1480  feet,  from  the  south-west  corner  of  the  south-east 
quarter  of  section  27,  same  township  and  range. 

You  say :  ''said  map  has  been  examined  in  connection  with  the  lines 
of  the  public  surveys,  and  found  to  agree  therewith,  except  in  the  par- 
ticulars mentioned  in  the  note  of  the  chief  draughtsman;  in  which  he 
states  that  the  location  of  the  Rio  Penasco  on  the  map  is  not  as  repre- 
sented on  the  township  plat  I  You  recommend,  however,  that  this  map 
*'  be  received  and  placed  on  file" — which  is  equivalent  to  recommending 
its  approval. 
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The  map  shows  that  the  applieant  proposes  to  cons  tract  a  dam  across 
the  Eio  Penasco  river  to  dam  the  water  up  the  river  aboat  two  and 
three-fourths  miles,  aud  flow  it  over  the  low  laud  along  the  river  bank, 
in  some  places  between  a  half  and  three-fourths  of  a  mile,  and  this  is 
called  a  reservoir  site.  It  was  said  in  the  Colorado  Laud  and  Keservoir 
Company  case,  13  L.  D., 

It  was  evidently  the  intention  of  Congress,  by  sections  18  to  21,  inclnsive,  of  the 
act  of  March  3,  1861,  to  enconrage  the  much  needed  work  of  constructing  ditches, 
canals  and  reservoirs  in  the  arid  portion  of  the  country,  bnt  it  is  quite  clear  that  it 
was  not  Intended  that  a  person  or  corporation  could  by  running  a  boundary  line 
around  a  natural  lake,  that  is  already  the  source  of  water  supply,  thereby  become  the 
proprietor  of  it.  While  under  the  general  law  the  water  of  such  lake  may  be  appro- 
priated, the  act  mentioned  cannot  be  construed  as  granting  an  easement  in  a  natural 
lake  as  in  the  land  used  in  constructing  an  artilicfal  one. 

This  principle  is  applicable  to  rivers  that  are  sources  of  water  sup- 
ply. A  person  cannot  be  permitted  by  damming  a  river  overflowing 
the  adjoining  land,  surveying  this  ^<  back  water"  and  calling  it  a  reser- 
voir site,  to  become  sole  proprietor  of  the  natural  source  of  supply.  If 
he  would  be  allowed  an  easement  two  and  three-fourths  miles  along 
the  river,  as  in  this  case,  he  might  in  a  river  of  less  fall  per  mile,  or  by 
a  higher  dam,  appropriate  ten  or  twelve  miles  of  the  river  and  make 
other  proprietors  along  the  river  bank  pay  tribute  to  him.  This  cannot 
be  done.  The  map  complies  with  the  law  only  in  one  particular,  that 
is,  the  initial  point  of  the  survey  is  properly  referred  to  an  established 
corner  of  the  public  survey.  In  every  other  particular  it  is  wrong,  be- 
side locating,  as  you  say,  and  as  the  note  made  on  the  map  by  the  chief 
draughtsman  shows,  the  Penasco  river  in  the  wrong  part  of  the  town- 
ship. 

It  is  useless  to  point  out  the  defects  in  the  map,  as  the  application, 
as  I  have  said,  does  not  come  within  the  purview  of  the  act  of  March  3, 
1891.    The  application  is  therefore  rejected. 


INDIAN  liANDS-CHILD REN  OF  INDIAN  WOMAN- ACT  OF  MAHCH  »,  1880. 

Black  Tomahawk  v.  Waldron. 

The  common  law  rule  that  the  offspring  of  free  persons  follows  the  condition  of  the 
father  prevails  in  determining  the  status  of  children  born  of  a  white  man,  a  citi- 
zen of  the  United  States,  and  an  Indian  woman  his  wife.  Children  of  such  par- 
ents are,  therefore,  by  birth  not  Indians,  but  citizens  of  the  United  States,  and 
consequently  not  entitled  to  allotments  under  the  act  of  March  2,  1889. 

Secretary  Noble  to  the  Commissioner  of  Indian  Affairs,  December  14, 

1801. 

I  acknowledge  the  receipt  of  yoar  communication  of  March  14th  last 
and  its  enclosures  relative  to  the  case  of  Black  Tomahawk  v,  Jane  E» 
Waldron,  requesting  decision  on  the  following  questions : 

First:  Whether  under  the  laws  cited  and  the  evidence  fnrui«hoil  Jane  E.  Waldron^ 
a  Santee  Sioux  Indian,  was,  at  the  time  the  act  of  March  %  1881),  took  eii'cct,  eu titled 
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to  receive  rations  and  aunuitiesat  the  Cheyenue  River  agency,  South  Dakota,  where 
she  appears  to  have  received  ratious  and  annuities  for  the  greater  part  of  the  time 
since  the  year  1883. 

Second:  If  it  is  decided  that  she  was  so  entitled  to  receive  rations  and  annaities, 
whether,  nnder  the  laws  cited  and  the  evidence  presented,  she  is  entitled  to  the  al- 
lotment of  lands  on  the  ceded  portion  of  the  Great  Sioux  reservation  for  which  bhe  is 
contending  against  Black  Tomahawk. 

In  response,  I  transmit  herewith  copy  of  an  opinion  of  the  Hod. 
Assistant  Attorney  General  for  this  Department,  in  which  I  concur, 
wherein  it  is  held  that  Mrs.  Waldron  is  not  an  Indian  and  was  not  at 
the  date  of  the  act  of  March  2, 18  S9,  entitled  to  receive  rations  and  aa- 
nuities  at  the  Cheyenne  River  Agency. 

-     OPINION. 

Assistant  Attorney  Oeneral  Shields  to  the  Secretary  of  the  Interior  j  Novem- 
ber 27, 1891. 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference,  of  the 
letter  of  the  Commissioner  of  Indian  Affairs,  dated  March  14, 1891,  sab- 
mitting  the  report  of  Indian  Inspector  Cisney,  relative  to  the  case  of 
Black  Tomahawk  v.  Jane  £.  Waldron,  involving  the  rights  of  the  re- 
spective parties  to  a  tract  of  land  within  what  was  the  Great  Sioax 
Indian  reservation,  with  a  request  for  an  opinion  apon  the  qnestions 
presented. 

The  questions,  as  formulated  by  the  Commissioner,  are  as  follows : 

First:  Whether  nnder  the  laws  cited  and  the  evidence  furnished  Jane  £.  Waldron, 
a  Santee  Sioux  Indian,  was,  at  the  time  the  act  of  March  2, 18H9,  took  effect,  entilled 
to  receive  rations  and  annuities  at  the  Cheyenne  River  agency,  South  Dakota,  where 
she  appears  to  have  received  rations  and  annnities  for  the  greater  part  of  the  time 
since  the  year  1883. 

Second:  If  it  is  decided  that  she  was  so  entitled  to  receive  rations  and  annuities, 
whether,  under  the  laws  cited  and  the  evidence  presented,  she  is  entitled  to  the  allot- 
ment of  lands  on  the  ceded  portion  of  the  Great  Sionx  reservation  for  which  she  is 
contending  against  Black  Tomahawk. 

The '' evidence  furnished"  from  which  an  opinion  is  to  be  formed 
consists  of  a  large  number  of  ex  parte  affidavits  made  by  and  in  behalf 
of  the  respective  parties,  which  are  contradictory  in  the  extreme  and 
as  to  many  points  wholly  irreconcilable.  The  matter  is  also  further 
complicated  by  antagonistic  reports  of  agents  of  the  Oeneral  Laud 
Office  and  of  the  Office  of  Indian  Affairs,  and  charges  and  counter- 
charges of  fraud  and  corruption  on  the  part  of  the  claimants,  their  at- 
torneys and  friends,  and  the  agents  of  the  government. 

It  is  insisted,  however,  that  Mrs.  Waldron  is  not  an  Indian,  and  there- 
fore is  not  entitled  to  an  allotment  within  said  reservation.  It  seems  but 
proper  that  this  question  as  to  the  status  of  one  of  these  claimants  under 
said  law  should  be  first  disposed  of.  The  Commissioner  of  Indian 
Affairs  seems  to  have  taken  it  for  granted  that  Mrs.  Waldron  is  an 
Indian  within  the  meaning  of  the  law  in  question. 
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Tbe  facts  afifecting  Mrs.  WaUlron's  status  as  to  nationality  are  not  so 
fully  and  clearly  set  forth  as  they  might  and  ought  to  be  with  the 
■  numerous  investigations  and  reports  that  have  been  made.  It  is  clearly 
shown,  however,  that  Mrs.  Waldron's  father,  Arthur  0.  Van  Meter,  is 
a  white  man  and  a  citizen  of  the  United  States.  Her  mother  is  a  half 
blood  Indian,  being  born  of  half  blood  parents,  each  of  whom  was  the 
offspring  of  a  union  between  a  white  man  and  an  Indian  woman. 
Where  these  parents  of  Mrs.  Van  Meter  lived,  whether  with  the  Indians 
as  members  of  some  tribe  or  among  the  whites  as  citizens  of  the  United 
States,  is  not  shown. 

It  is  admitted  by  all  that  Mrs.  Waldron's  name  has,  since  1883  or 
1884,  been  borne  upon  the  rolls  at  the  Gheyenne  Biver  Agency,  and 
that  she  has  since  then  been  receiving  rations  at  that  agency.  Prior 
to  that  time  her  name  had  not  been  upon  the  roll  of  any  agency  as  en- 
titled to  receive  rations,  nor  had  she  received  any  rations.  In  fact, 
neitiier  her  mother  nor  any  member  of  her  father's  family  had  prior  to 
that  time  been  drawing  rations  at  any  agency.  The  father  has  never 
become  a  member  of  any  tribe  of  Indians,  but  the  family  seems  to  have 
lived  among  the  whites. 

The  relations  existing  between  the  various  tribes  and  nations  of 
Indians  within  our  boundaries  and  the  government  of  the  United  States 
are  peculiar  and  have  furnished  the  material  for  much  discussion  in  the 
courts.  It  is  unnecessary  to  cite  the  long  line  of  cases,  beginning  with 
The  Cherokee  Nation  v.  The  State  of  Georgia  (5  Peters,  1),  and  running 
down  to  the  present  time,  wherein  the  status  of  these  tribes  and  the 
members  thereof  has  been  considered.  Two  propositions  may  be  stated 
as  well  settled  by  these  decisions :  (1)  The  members  of  the  various 
nations  and  tribes  of  Indians,  although  living  within  the  geographical 
limits  of  the  United  States,  are  not  by  birth  citizens  thereof;  and  (2) 
These  people  constitute  separate  and  distinct  though  dependent  nations, 
and  their  individual  members  are  freemen. 

The  status  of  the  parents  of  Mrs.  Waldron's  mother  is  not  sufficiently 
shown  to  justify  a  positive  conclusion  thereon,  but  for  the  purposes  of 
this  opinion  she  maybe  considered  an  Indian.  We  have  then  to  deter- 
mine, whether  the  child  of  a  white  man,  a  citizen  of  the  United  States, 
and  an  Indian  woman  his  wife  is  an  Indian  within  the  purview  of  the 
act  of  March  2, 1889  (25  Stat.,  888). 

In  the  case  of  Ex  parte  Reynolds  (5  Dill.,  394),  the  question,  who  is 
an  Indian,  was  presented  and  quite  fully  discussed.  It  was  concluded 
that,  the  Indians  being  free  persons,  the  common  law  rule,  that  the  off- 
spring of  free  persons  follows  the  condition  of  the  father,  prevails  in 
determining  the  status  of  the  offspring  of  a  white  man,  a  citizen  of  the 
United  States,  and  an  Indian  woman. 

This  ruling  was  cited  and  followed  in  the  case  of  the  United  States 
V.  Ward  (42  Fed.  Rep.,  320). 

These  cases  arose  under  laws  defining  the  jurisdiction  of  the  courts 
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of  the  United  States,  bat  the  rule  laid  dowD  is  general.  It  was  there 
sought  to  determine  what  persons  were  included  in  the  general  term 
'^  Indians,"  and  the  same  term  is  under  consideration  here.  It  is  a 
question  not  depending  for  its  solution  upon  the  proportion  of  Indian 
blood  flowing  in  the  veins  of  the  person  whose  status  is  in  question. 

Under  the  rule  laid  down  in  the  decisions  cited,  which  rule  is  in  my 
opinion  a  sound  one  and  applicable  to  the  case  under  consideratioa, 
Mrs.  Waldron  was  born  a  citizen  of  the  United  States.    Her  claim, 
that  she  is  an  Indian  by  virtue  of  being  born  of  an  Indian  mother,  can 
not  be  allowed.    There  is  no  allegation  that  she  has  taken  steps  to 
renounce  her  allegiance  to  the  United  States  or  to  assume  the  rights 
and  duties  of  a  citizen  of  any  other  nation,  tribe,  or  people.    The  mere 
fact  that  her  name  was  placed  upon  the  roll  of  the  Cheyenne  River 
Agency  and  that  she  has  for  several  years  received  rations  as  an  Indian 
is  not  sufficient  to  sustain  a  claim  of  membership  in  that  tribe.    The 
authorities  cited  in  the  brief  filed  in  behalf  of  Mrs.  Waldron  hold  simply 
that  one  born  a  member  of  an  Indian  tribe  is  not  a  citizen  of  the  United 
States.    That  propo  sition  will  not  be  disputed,  but,  as  shown  herein,  it 
does  not  control  in  this  case. 

The  conclusion  that  Mrs.  Waldron  is  not  an  Indian  carries  with  it 
the  answer  to  both  questions  propounded  by  the  Commissioner  of  In- 
dian Affairs.  In  reply  to  the  first  question,  I  would  say  Mrs.  Waldron 
was  not,  at  the  date  of  the  act  of  March  2, 1889,  entitled  to  receive 
rations  and  annuities  at  the  Cheyenne  River  Agency.  This  also  dis- 
poses of  the  second  question,  which  is  hypothetical,  dependent  upon 
the  first  question  being  answered  favorably  to  Mrs.  Waldron's  claim. 


APPEAL— HOMESTEAD  BNTBT— SECTIOK  S904  R.  8. 

Swims  v.  Ward. 

In  the  absence  of  an  appeal  a  decision  of  the  local  office  is  final  as  to  the  facts,  and 
will  not  be  distarbed  by  the  Commissioner  except  under  the  provisions  of  rule  48 
of  practice. 

An  entry  properly  made,  at  a  time  when  the  land  is  subject  to  appropriation,  must 
remain  of  record  until  it  is  properly  canceled  or  results  in  a  patent.  Two  entries 
for  the  same  land  cannot  be  allowed  of  record  at  the  same  time. 

A  homestead  entry  based  ap  on  a  preliminary  affidavit  executed  before  a  clerk  of  court 
without  the  pro-requisite  residence  is  voidable,  and  the  defect  cannot  be  cured 
in  the  presence  of  the  intervening  adverse  right  of  a  contestant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  16,  1891. 

The  land  in  controversy  in  this  case  is  the  WJ  of  the  SW^  of  Sec. 
33,  and  NEJ  of  the  SEi  of  Sec.  32  in  T.  9,  E.  10  W.  Huntsville  land 
district,  Alabama. 

On  the  3d  of  Angnst,  1888,  James  A.  Ward  made  homestead  affidavit 
for  the  land,  before  the  clerk  of  the  circait  court  for  Winston  county, 
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ander  section  2294,  Revised  Statutes,  which  was  filed  in  the  local  office 
on  the  20th  of  that  month. 

On  the  28th  of  December,  1888,  Mary  J.  Swims  made  and  filed  affi- 
davit of  contest  against  said  entry,  alleging  that  neither  the  entry  man, 
his  family,  or  any  member  thereof  were  residing  on  the  land  at  the  time 
he  made  his  entry,  and  that  he  had  made  no  settlement  nor  improve- 
ment, neither  had  he  lived  thereon,  up  to  the  time  of  filing  said  affi- 
davit of  contest,  but  that  she  was  residing  upon  and  cultivating  said 
land  at  the  date  of  said  entry. 

On  the  23d  of  February,  1889,  the  local  officers  issued  notice  for  a 
hearing,  which  was  appointed  to  take  place  on  the  15th  of  April,  1889, 
the  testimony  to  be  taken  before  the  clerk  of  the  circuit  court  of  Win- 
ston county,  Alabama.  That  hearing  resulted  in  a  decision  by  the  reg- 
ister and  receiver,  rendered  on  the  6th  of  May,  1889,  in  which  they 
found  that  Swims  had  priority  of  settlement,  and  recommended  that 
the  homestead  entry  of  Ward  should  be  canceled.  The  parties  were 
duly  notified  of  such  decision,  but  no  appeal  was  taken  therefrom,  and 
on  the  24th  of  May,  1890,  you  notified  the  register  and  receiver  that 
their  decision  had  become  final  as  to  the  facts,  and  that  you  agreed  with 
their  conclusion  of  law,  and  had  that  day  canceled  said  entry.  You 
directed  them  to  note  the  cancellation  on  their  records,  and  notify  the 
parties  in  interest. 

On  the  23d  of  June,  1890,  Ward  forwarded  a  petition  to  your  office  foi 
a  reconsideration  of  the  case,  and  a  reversal  of  the  decision  by  which 
his  entry  was  canceled,  on  the  ground  that  it  was  contrary  to  existing 
laws  and  regulations.  Notice  of  this  motion  was  served  upon  Swims, 
and  her  attorney  filed  objections  to  its  consideration,  on  the  ground 
that  as  it  was  not  based  upon  newly  discovered  evidence,  it  was  not 
made  within  the  time  required  by  rule  77  of  Rules  of  Practice,  and  that 
it  was  not  accompanied  by  an  affidavit  of  the  party,  or  his  attorney, 
that  it  was  made  in  good  faith,  and  not  for  the  purpose  of  delay,  as  re- 
quired by  rule  78, 

Notwithstanding  these  objections,  you  considered  the  petition,  and 
granted  the  motion.  Your  decision  bears  date  the  5th  of  September, 
1890,  and  in  it  you  say:  I  hereby  set  aside  said  decision  of  May  24, 1890, 
and  re-instate  Ward's  homestead  entry.  You  will  so  note  on  your  rec- 
ords, and  notify  all  parties  in  interest ;  alse  advise  the  contestant  of 
her  right  of  appeal  to  the  Hon.  Secretary  of  the  Interior,  in  accordance 
with  the  Bules  of  Practice.  An  appeal  by  her  from  that  decision, 
brings  the  case  before  me  for  consideration. 

No  appeal  was  taken  by  Ward  from  the  decision  of  the  local  officers, 
which  was  rendered  on  the  6th  of  May,  1889,  and  in  which  the  cancel- 
lation of  his  entry  was  recommended.  Notice  of  that  decision  was 
served  on  him  by  registered  letter,  on  the  8th  of  that  month,  and  duly 
received  by  him,  according  to  the  registry  return  receipt.  In  the  ab- 
sence of  an  appeal  a  decision  of  the  local  office  is  final  as  to  the  facts, 
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and  will  uot  be  disturbed  by  tbe  Commissioner  except  ander  tlie  pro- 
visions of  rule  48  of  practice.  Farris  v,  Mitchell  (11  L.  D.,  300).  Yoa 
found  no  occasion  to  disturb  the  decision  of  the  local  officers,  under  rule 
48  of  practice,  and  on  the  24th  of  May,  1890,  you  notified  them  that 
their  decision  had  become  final  as  to  the  facts,  that  you  concurred  iii 
their  conclusion  of  law,  and  had  canceled  the  entry. 

The  land  was  then  open  to  settlement  and  entry,  and  two  days  there- 
after, Mary  J.  iSwims,  the  contestant  in  the  case,  made  homestead  entry 
therefor,  which  entry,  she  asserts  in  her  argument  upon  this  appeal,, 
remains  intact  upon  the  records  in  your  office.  In  your  decision  of 
Septemt)er  5, 1890,  you  make  no  allusion  to  her  homestead  entry,  and 
only  propose  to  dismiss  her  complaint  against  the  entry  of  Ward,  in 
case  she  takes  no  further  action  in  the  matter.  Her  entry  having  been 
properly  made,  at  a  time  when  the  land  was  open  to  entry,  it  will,  of 
course,  remain  upon  the  record  until  it  is  properly  canceled,  or  results 
in  a  patent.  It  follows,  therefore,  tbat  so  long  as  her  entry  remains, 
Ward's  cannot  attach,  as  two  entries  for  the  same  land  cannot  be  al- 
lowed of  record  at  the  same  time.    Bussell  v.  Gerold  (10  L.  D.,  18). 

There  is  no  question  or  controversy  as  to  the  fact  that  the  preliminary 
affidavit  of  Ward  was  taken  before  a  clerk  of  court,  and  not  before  the 
register  or  receiver,  and  that  at  that  time  no  member  of  his  family  re- 
sided upon  the  land,  nor  had  he  made  any  improvement  and  settlement 
thereon.    In  the  case  of  Griffin  v.  Smith  (9  L.  D.,  20)  it  was  held  that 

the  right  of  a  homesteader  to  file  a  new  prelimiuary  affidavit  in  lieu  of  one  ezecnted 
before  a  olerk  of  ooart  without  the  pre-reqaisite  residence,  will  not  be  defeated  by 
the  intervention  of  a  contest  charging  snoh  irregnlarity  and  setting  up  a  claim  of 
priority,  if  said  priority  is  not  established  as  alleged. 

In  the  case  at  bar,  there  is  no  evidence  that  Ward  ever  filed  such 
new  affidavit  in  lien  of  his  illegal  and  defective  one,  and  the  local  offi- 
cers found  that  the  claim  of  priority  on  the  part  of  Swims  ''  was  estab- 
lished as  alleged." 

In  the  case  of  O'Counell  v.  Rankin  (9  L.  D.,  209),  it  was  held,  on  re- 
view, that 

a  homestead  entry  based  npon  a  preliminary  affidavit  executed  before  a  clerk  of 
conrt,  without  the  pre-requisite  residence  on  the  land,  is  voidable,  and  said  defect 
can  not  be  cured,  if,  prior  to  the  establishment  of  residence,  the  adverse  right  of  a 
contestant  intervenes. 

Ward  did  not  establish  his  residence  upon  the  land  until  the  24th  of 
January,  1889,  while  the  adverse  right  of  the  contestant  intervened  on 
the  28th  of  December,  1888,  on  which  day  she  filed  her  affidavit  of  con- 
test in  the  local  office.  In  your  decision  of  September  5, 1890,  you  say: 
*^  It  does  not  appear  when  this  affidavit  was  filed  in  the  district  land 
office,"  but  in  this  you  are  in  error,  as  the  first  statement  of  fact  con- 
tained in  the  decision  of  the  local  officers,  is  that  said  affidavit  was  filed 
in  their  office  on  the  28th  of  December,  1888,  and  in  Bolster  v.  Barlow 
(6  L.  D.,  825),  it  was  held  that  a  contest  was  initiated  when  the  affi- 
davit of  contest  is  received  and  accepted  by  the  local  office. 
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Ward  did  not  care  this  defect  in  bis  preliminary  aflQdavit,  by  estab- 
lishing  his  residence  apon  the  land,  prior  to  the  intervention  of  the  ad- 
verse right  of  the  contestant,  and  the  cases  cited  hold  that  snch  defect 
cannot  be  cared  after  soch  rights  have  intervened.  He  did  not  file  a 
new  affidavit  in  lieu  of  the  defective  one,  as  suggested  in  the  case  of 
Griffin  V,  Smith,  supra.  He  did  not  appeal  from  the  decision  of  the 
local  officers,  which  was  adverse  to  him,  nor  did  he  accompany  his  mo- 
tion for  rehearing  and  review  by  an  affidavit  that  it  was  made  in  good 
faith,  and  not  for  the  purpose  of  delay.  It  seems  to  me,  therefore,  that 
under  the  Sales  of  Practice,  and  the  decisions  of  the  Department,  he 
was  not  entitled  to  the  relief  granted  him  in  your  decision  of  Septem- 
ber 5, 1890. 

It  is  not  necessary  to  consider  at  length  the  relation  which  Mrs.  Swims 
occupied  toward  the  land  prior  to  the  entry  of  Ward.  It  is  in  evidence 
that  her  husban  I,  Newton  Swims,  had  purchased  a  house  built  upon 
the  land  by  a  Mr.  Miller,  and  with  his  wife  was  living  in  the  house  and 
cultivating  the  land  up  to  the  time  of  his  death,  in  April,  1888.  After 
his  death  his  widow  weut  to  her  father's,  who  lived  on  an  adjoining 
tract,  where  she  remained  until  the  latter  part  of  August,  when  she 
returned  to  her  house  upon  the  land.  During  the  summer  of  1888,  she 
had  several  acres  of  land  cultivated,  and  left;  a  part  of  her  household 
effects  in  her  house.  It  is  stated  that  prior  to  his  death,  her  husbaud 
made  entry  or  filing  for  the  land,  but  I  find  no  evidence  upon  that  point. 
It  is  certain,  however,  that  he  did  not  make  entry  for  it,  as  in  that  case 
the  subsequent  entry  of  Ward  could  not  have  been  allowed.  Learning 
that  Ward  had  made  entry  for  the  land,  she  resumed  her  residence 
upon  it,  and  initiated  a  contest  against  his  entry,  alleging  priority  of 
settlement  on  her  part,  that  her  improvements  were  notice  to  Ward  of 
her  prior  rights,  that  his  preliminary  affidavit  was  false  and  fraudulent, 
and  that  he  bad  not  settled  or  resided  upon  the  land. 

The  trial  resulted  in  the  establishment  of  the  allegations  of  her  com- 
plaint, and  the  recommendation  by  the  local  officers  that  the  entry  of 
Ward  should  be  canceled.  This  decision  became  final,  no  appeal  being 
taken  therefrom,  and  a  year  afterwards  you  canceled  the  entry.  Your 
decision  carrying  the  recommendation  of  the  local  officers  into  effect, 
rendered  the  land  open  to  entry,  and  two  days  thereafter  Mrs.  Swims 
made  homestead  entry  therefor.  Good  faith  seems  to  have  characterized 
all  her  acts  in  connection  with  the  land,  while  as  to  Ward  his  prelim- 
inary affidavit  was  not  true,  its  defects  were  never  cured,  "he  slept 
upon  his  rights''  by  neglecting  to  appeal  from  the  decision  of  the  local 
officers,  and  asked  for  a  review  and  reversal  of  your  decision  of  May 
24, 1890,  without  complying  with  the  rules  of  practice. 

The  equities  of  the  case  are  largely  in  favor  of  Mrs.  Swims,  while  the 
decisions  and  the  rules  of  practice  of  the  Department  are  against  Ward. 
Under  these  circumstances,  and  for  the  reasons  stated,  the  decision  ap- 
pealed from  is  reversed. 
2565-VOL  13 44 
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OKIiAHOBIA  TOWN8ITS— ACT  OF  MAT  14,  1890. 

West  Outhbie  Townsitb  v.  Oohn  et  al. 

Under  the  act  of  May  14, 1890,  one  hundred  people,  or  more,  may  select  three  hundred 
and  twenty  aores  for  a  townsite,  although  they  may  not,  at  the  date  of  the  selec- 
tion, or  of  said  act,  use  each  smallest  snb-diyision  thereof  for  municipal  purposes. 

Beeretary  Noble  to  the  OommUeioner  of  the  Oeneral  Land  Office^  December 

16, 1891. 

I  have  considered  the  varioas  appeals  taken  from  yonr  deoision  of 
Aagust  4, 1891y  in  the  case  of  West  Gathrie  Townsite  t;.  Mark  S.  Colin 
et  alj  involving  title  to  the  W.  i  of  Sec.  8,  T.  16  K,  E.  2  W.,  Guthrie, 
Oklahoma  Territory,  holding  the  homestead  entries  of  Mark  S.  Oohn, 
for  the  N  W.  i  of  Sec.  8,  T.  16  N.,  R.  2  W.,  and  of  James  W.  Feagins, 
for  the  SW.  i  of  said  section,  for  cancellation,  and  awarding  the  entire 
W.  i  of  said  section  to  the  townsite, 

snhject  to  this  condition,  namely :  that,  if  when  proof  is  offered,  it  shall  appear  that 
each  legal  subdivision  thereof  had  been  occupied  for  mnnioipal  purposes  prior  to  or  on 
May  14, 1890,  or  subsequent  thereto,  and  prior  to  the  initiation  of  a  valid  homestead 
claim  to  any  portion  thereof,  such  entry  shall  be  allowed,  but,  if  it  appears,  that  one 
or  more  legal  subdivisions  thereof,  shall  not  have  been  so  occupied  at  the  time  named, 
such  subdivisions  shall  be  excluded  from  each  entry,  and  a  hearing  will  be  had 
-  >  •  •  to  determine  who  is  the  party  rightfully  entitled  to  make  entry  of  the 
same. 

The  voluminons  record  in  this  case,  has  been  examined,  and  it  is 
found  that  your  decision,  appealed  from,  contains  a  saccinct  statement 
of  the  facts  in  the  case. 

Your  Judgment  holding  the  entries  of  Gohu,  and  Feagins,  for  cancel- 
lation is  afdrmed,  and  your  action  in  dismissing  the  case,  as  to  John 
Eaton,  J.  M.  Patterson,  E.  M.  Baldwin,  G.  0.  Eldridge,  Morrison  O. 
Wilbur,  F.  M.  Baldwin  and  D.  K.  Campbell,  is  also  affirmed,  but  I  can- 
not affirm  that  part  of  your  decision  holding  that  townsite  entries  can- 
not be  made  under  the  Oklahoma  townsite  act  of  May  14,  1890,  (26 
Stat.,  109),  for  legal  sub-divisions  not  actually  occupied  for  municipal 
purposes  by  the  townsite  at  the  date  of  the  passage  of  the  act  above 
cited. 

Under  said  act,  one  hundred  people,  or  more,  may  select  three  hun- 
dred and  twenty  acres  of  laud  in  Oklahoma  Territory  for  a  townsite, 
although  they  may  not,  at  the  date  of  the  selection,  or  of  the  townsite 
act,  use  each  smallest  subdivision  thereof  for  municipal  purposes. 
Townsite  of  Norman  v.  Bobert  Q.  Blakeuey,  (13  L.  D.,  399) ;  William  H. 
Walker  v.  Townsite  of  Lexington,  (13  L.  D.,  404). 

The  settlers  of  the  townsite  of  West  Guthrie,  selected  the  W}  of  Sec. 
8.,  T.  16  K,  B.  2  W.,  as  the  site  of  a  town,  at  about  4  o'clock,  P.  M.,  on 
April  22,  1889 ;  town  meetings  were  held  that  day,  and  the  next,  an 
organization  eifected,  taxes  collected  from  those  who  had  on  the  first 
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daj  loeated  and  claimed  lots ;  officers  were  elected  to  preside  over  and 
control  the  aflbirs  of  the  town,  an  organization  for  manicipal  pnrposes 
has  been  kept  ap  continnously  since  that  date.  There  were  at  least  one 
handred  people  who  selected  these  tracts  for  town  purposes  on  April 
22, 1889,  before  any  agrionltural  claimant  made  any  settlement  or  claim 
to  either  of  said  tracts,  except  Gohn,  Feagins  and  Taylor,  who  were  not 
eligible  to  make  settlement  at  that  time  because  of  their  presence  in 
the  Territory  prior  to  12  o'clock  noon,  on  the  day  said  country  was  de- 
clared to  be  open  for  settlement,  which  gave  them  an  undue  advantage 
over  others. 

After  the  settlers  of  West  Guthrie  had  made  their  selection  of  the 
W^  of  said  section  for  townsite  purposes,  and  taken  possession  thereof 
on  April  22d.,  at  about  4  o'clock  P.  M.  the  time  had  passed  when  any 
one  could  initiate  a  homestead  claim  for  any  part  thereof,  and  the  fact 
that  a  portion  of  the  tract  embracing  about  one  hundred  and  twenty 
acres,  bas  not  yet  been  settled  upon  as  a  place  of  residence,  will  not 
prevent  said  portion  from  being  included  in  the  townsite  entry. 

Towns  are  not  built  in  a  day,  and  from  the  very  nature  of  things,  they 
should  not  be  required  to  improve  each  smallest  legal  subdivision  in 
their  selection  before  making  entry,  any  more  than  a  homestead  claim- 
ant should  be  required  to  improve  each  forty  acres  making  up  his 
homestead,  before  making  final  entry. 

The  reasoning  used  in  the  two  cases  above  cited^  applies  with  equal 
force  to  the  case  at  bar. 

You  will  allow  the  town-settlers  of  West  Guthrie,  to  enter  the  WJ  of 
Sec.  8.,  T.  16  K,  B.  2  W.,  as  a  townsite,  under  the  act  of  May  14, 1890. 

Your  decision  is  accordingly  modified. 


RAILKOAD  OBANT— Mi:N£ItAIi  IjANDS— APPEAIi. 

Northern  Paoipio  B.  B.  Go. 

Ifhe  Northern  Paoifio  railroad  company  is  not  entitled  to  notice  firom  the  General 
Land  Office,  with  the  view  to  appeal  therefrom,  where  mineral  claims,  that  em- 
brace lands  within  the  odd  nambered  sections  of  the  grant,  are  approved  for  pat- 
ent, and  the  record  shows  the  discovery  and  location  of  the  mine  is  subsequent 
to  the  definite  location  of  the  road. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  December 

16, 1891. 

I  have  considered  the  appeal  of  the  Northern  Pacific  Bailroad  Oom* 
pany  fi'om  your  decision  of  October  28th,  last,  declining  to  notify  it  of 
<<  The  approval  for  patent,  or  the  patenting  of  any  mineral  claims  so  far 
as  they  embrace  lands  in  odd-numbered  sections  within  its  grant, 
wherein  the  record  shows  that  the  discovery  and  location  of  the  claim 
was  subsequent  to  the  filing  of  the  map  of  definite  location,"  and  your 
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lefasal  on  November  6th,  last,  to  review  said  decisioDi  so  that  oppor* 
tanity  may  be  afforded  it  to  appeal  the  case  to  this  Department  for  de- 
cision whenever  it  so  desired. 

The  evident  purpose  of  the  application  of  the  company  is,  to  ask  the 
Department  to  review  and  re-review  in  each  instance,  the  case  of  the 
Central  Pacific  Bailroad  Company  v.  Valentine*  11 L.  D.,  238.  In  prose* 
cnting  this  appeal,  the  company  apparently  loses  sight  of  your  decision 
and  is  nrging  a  reversal  thereof  on  the  theory  that  its  rights  are  held 
by  you  to  be  gauged  by  selecting  or  listing  the  odd-numbered  sections 
within  its  primary  limits,  and  a  general  discussion  of  the  denial  of  ap- 
peal which  is  accorded  all  litigants  before  the  department  with  the  ex- 
pression of  the  belief  that  the  Yalentin^  case  is  wrong,  and  has  been  so 
pronounced  by  the  circuit  court  of  Montana  and  the  supreme  court  of 
the  United  States. 

By  reference  to  the  letter  of  the  representative  of  the  company  of 
the  date  of  October  1, 1891,  upon  which  your  decision  is  predicated,  it 
will  be  seen  that  the  question  involved  in  this  case  is  one  which  has 
been  so  thoroughly  considered  by  the  Department  and  upon  principle 
is  sofirmly  seated  in  my  judgment,  that  further  discussion  thereof  would 
serve  no  good  purpose. 

While  it  may  be  true,  as  contended  by  counsel,  that  the  circuit  court 
for  the  9th  judicial  circuit  has  gone  to  the  extent  of  holding  that  the 
right  of  the  company  attaches  to  mineral  lands,  unless  there  are  known 
mines  thereon,  at  the  date  of  the  definite  location  of  the  road,  yet  I  am 
unwilling  to  accede  to  the  contention  that  the  supreme  court  of  the 
United  States  has  so  decided.  This  question,  and  many  of  these  deci- 
sions cited,  were  all  fully  and  elaborately  considered  in  the  Valentine 
case,  and  the  conclusions  arrived  at  therein  are  my  deliberate  Judgment 
of  the  rights  of  the  company  under  the  terms  of  its  grant.  In  that 
case,  to  which  I  strictly  adhere,  it  is  expressly  held,  that  the  discovery 
of  the  mineral  character  of  the  land  at  any  time  prior  to  the  issuance 
of  patent  to  the  railroad  company,  or  certification  where  patent  is  not 
required,  efiectually  excludes  it  from  the  grant  and  I  am  not  disposed 
to  reconsider  that  doctrine  in  each  individual  case  which  the  company 
may  desire  to  prosecute  here  upon  appeal  where  the  reasons,  and  the 
evident  intent  and  purpose  for  the  appeal  appear  to  be  as  well  defined 
as  stated  in  this  application  which  you  denied.  The  claim  is,  where 
the  record  shows  that  the  discovery  and  location  of  the  mine  was  sub- 
sequent to  the  filing  of  the  map  of  definite  location,  and  approved  for 
patent,  the  company  shall  be  entitled  to  notice  that  it  may  appeal  from 
your  action.  This  showing,  upon  its  face,  discloses  the  fact  that  the 
judgment  of  the  Department  must  be  that  the  company  under  such  cir- 
cumstances is  not  entitled  to  the  land.  Even  if  notice  were  given  as 
requested  in  such  oases  and  you  should  deny  the  right  of  appeal  and 
application  were  made  for  a  writ  of  certiorari  to  require  you  to  send  up 
the  record  for  my  examination,  I  should  feel  bound  to  deny  the  writ  on 
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the  groand  that  tbe  company  had  no  jast  caase  for  complaint,  and  I 
can  not  reqnire  a  formal  and  nseless  act  to  be  done  in  a  case  where  the 
inevitable  conclusion  of  the  department  mnst  be,  and  is  known  before- 
hand will  be,  against  the  position  taken  in  this  appeal.  I  shall  hold, 
nntil  satisfied  by  a  decision  of  the  sapreme  court  to  the  contrary,  that 
the  doctrine  announced  in  the  Valentine  case  is  stare  decisis  so  far  as 
this  Department  is  concerned,  and  I  have  no  disposition  to  consume  the 
time  thereof  in  a  further  consideration  of  that  question  upon  a  review 
of  the  authorities  already  digested. 

Your  ruling  meets  with  my  approval.    The  appeal  is  dismissed  and 
the  record  returned. 


CONTEST— WITHDRAWAL  OF  CONTESTANT— SECOND  CONTESTANT* 

Gardner  v.  Simpson. 

A  contest  may  be  properly  dismissed  where  the  contestant  states  under  oath  that  he 
was  mistaken  in  the  matters  alleged  against  the  entry.  The  fact  that  the  con- 
testant in  soch  case  does  not  desire  an  order  of  dismissal,  if  the  salt  of  another  is 
to  proceed  against  said  entry,  will  neither  control  the  action  of  the  Department, 
nor  abridge  the  right  of  another  contestant. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  December  16, 1891. 

I  am  in  receipt  of  your  letter  of  December  19, 1890,  transmitting  the 
appeal  of  James  Gardner  from  your  decision  of  June  4, 1890,  in  which 
you  held  that  Nora  Simpson  had  the  prior  and  better  right  to  contest 
the  homestead  entry  of  Joaquin  S.  Fortado,  for  the  W  i  KE  i  and  E 
i  NW  iy  Section  2,  T.  7  N.,  E.  10  W.,  Oregon  City,  Oregon,  Land 
District. 

This  case  presents  a  confused  record,  and  many  conflicting  affidavits. 
It  will  be  sufficient  to  say  that  on  November  15, 1883,  Joaquin  S.  For* 
tado  made  homestead  entry  for  said  land,  and  on  December  7, 1889, 
Garduer  applied  to  contest  the  entry,  and  at  the  same  time  made  ap- 
plication to  enter  the  land,  which  applications  were  rejected  because 
Nora  Simpson  had  fled  a  contest  affidavit  against  the  entry. 

It  appears  that  on  November  25, 1889,  Miss  Simpson  offered  to  file  an 
affidavit  of  contest  against  the  entry,  but  it  not  having  been  corrobo- 
rated was  not  filed  or  entered  of  record,  but  was  returned  to  h§r  that 
it  might  be  corroborated,  and  on  the  5th  of  December  following  she 
presented  a  new  affidavit  corroborated  by  one  witness ;  this  was  placed 
on  file  as  being  the  first  affidavit,  but  on  the  9th  of  said  month  the  first 
affidavit  was  presented  duly  corroborated,  and  it  was  filed  as  a  substi* 
tute  for  the  one  filed  on  the  5th.  There  is  some  confusion,  and  con- 
siderable contradictory  evidence  upon  this  subject,  which,  from  the  view 
I  take  of  the  case,  it  is  unnecessary  to  discuss,  neither  do  I  pass  upon 
the  matter  insisted  upon  by  counsel  relating  to  her  relations  to  the  office 
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as  ''  map  clerk  "  or  copyist,  for  the  reason  that  Miss  SimpsoD,  on  March 
7, 1890,  submits  for  consideration  her  affidavit  in  which  she  states  sab- 
stantially  that  she  was  mistaken  in  her  statements  made  in  her  affidavife 
of  contest,  and  says : 

Therefore  I  am  leady  and  willing  to  dismiss  and  disoontinae  said  contest  so  soon  as 
said  Charles  Garduer  shall  dismiss  his  contest  against  said  claim,  bat  am  not  willing^ 
to  do  so  and  afford  an  opportunity  for  said  Gardner  to  harass  said  claimant  with  his 
contest. 

She  further  says  that  she  has  such  information  that  she  *<  has  become 
convinced  that  about  everybody  who  ever  pretended  to  know  anything 
about  said  claimant  or  claim  were  mistaken.'' 

I  think,  upon  this  statement,  her  contest  should  be  dismissed.  If  she 
is  satisfied  that  everybody  is  mistaken  about  the  charges  which  have 
been  made  against  the  claim,  or  claimant,  she  ought  on  her  own  motion^ 
to  dismiss  her  contest  before  attempting  to  drive  Gardner  to  do  like- 
wise. The  Department  can  not  allow  her  to  dictate  the  terms  upon 
which  she  will  dismiss  her  contest. 

So  far  as  the  record  is  concerued,  Mr.  Oardner  is  prosecuting  his  con- 
test in  good  faith  and  she  can  not  be  permitted  to  stand  in  his  way  if 
he  desires  to  attack  the  entry.  It  is  questionable,  under  the  circum- 
stances, who  has  the  preference  right  of  contest,  but  inasmuch  as  Miss 
Simpson  has  expressed  herself  in  the  manner  heretofore  suggested,  her 
contest  is  dismissed  and  Mr.  Gardner  will  be  allowed  to  prosecute  his  if 
he  shall  so  desire. 

Your  decision  is  therefore  reversed. 


SOLDIERS'  ADDITIONAL  HOMBSTBAD— RES  JUDICATA. 

Samuel  Hilton. 

Residence  and  cultivation  mnst  be  shown  under  a  soldiers'  additional  homestead  en- 
try, where  the  original  entry  is  abandoned  and  the  land  purchased  under  section 
2,  act  of  June  15. 1880.' 

A  letter  of  instruction  issued  by  the  Commissioner  of  the  General  Land  Office  to  a 
local  office,  is  not  an  adjudication  that  will  prevent  subsequent  action  on  the 
part  of  his  successor  in  office. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  16, 1891. 

I  have  considered  the  appeal  of  Samael  Hilton  from  year  decision  of 
October  1, 1890,  holding  the  final  certificate  of  his  soldiers'  additional 
homestead  entry  for  cancellation,  for  lots  2  and  4,  Sec  21,  lot  4,  Sec.  23, 
and  lot  2  Sec.  26,  T.  69  K,  B.  19  W.,  Dalnth,  Minnesota,  land  district 

It  appears  from  the  record  that  he  made  soldiers'  additional  home- 
stead entry  for  said  tract  July  31, 1884.    The  local  officers  were  in* 
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strncted  by  yoar  predecessor,  ander  date  of  February  12,  1885,  as  fol- 
lows: 

Upon  receipt  of  the  legal  oommimioiis  dae  yoa  will  issae  final  papers  on  the  Hoi* 
dier's  additional  homestead  entry  No.  2322  and  report  the  same  to  me  in  yoar  corrent 
retnrns, 

and  a£:ain  onder  date  of  Jaly  12,  1888,  as  follows : 

Upon  payment  of  legal  commissions  yon  will  issne  final  certificate  and  receipt  npon 
H.  £.  No.  2322  by  Samnel  Hilton  for  land  in  Sec.  26-6^19  W.,  as  directed  by  letter 
*'C"  of  Febraary  12,  18^. 

In  pursaance  of  these  letters  final  certificate  was  issued  to  Hilton 
May  29, 1890.  It  seems  that  his  additional  homestead  entry  was  based 
upon  his  original  made  ]^ovember  26, 1867,  at  Springfield,  Missonri, 
which  was  canceled  Jane  30,  1876,  for  abandonment,  bat  the  tract 
covered  thereby  was  purchased  by  him  under  the  act  of  June  15, 1880. 

In  your  letter  to  the  local  ofiicers,  dated  October  1, 1890,  you  say : 

The  original  entry  havino:  been  abandoned  and  no  proof  of  compliance  with  the 
homestead  law  made  thereunder,  Hilton  cannot  obtain  title  to  the  land  covered  by 
his  additional  entry  without  showing  a  compliance ''with  the  law  by  actual  resi- 
dence thereon  and  cultivation  thereof  for  the  full  required  period.''  See  John  W. 
Hays,  3  C.  L.  O.,  21 ;  and  Owau  McGrann,  5  L.  D.,  10,  and  this  without  regard  to  the 
fact  that  he  has  obtained  title  to  the  land  covered  by  his  original  entry  by  purchase 
under  the  2(1  section  of  the  act  of  June  15,  1880. 

The  fact  that  residence  upon  and  cultivation  of  the  tract  covered  by  the  additional 
entry  must  be  shown  before  Hilton  is  entitlt^d  to  a  final  certificate  appears  to  have 
been  overlooked  by  this  office,  for  by  letters  "  C"  of  February  12,  1885,  and  June  12, 
1888,  you  were  directed  to  issue  the  final  papers  upon  receipt  of  the  legal  commis- 
sions, and  on  May  29, 1890,  yon  issued  final  certificate  No.  1472  upon  said  entry. 

Said  certificate  having  been  issued  without  warrant  of  law,  is  held  for  cancellation, 
the  entry  remaining  intact  subject  to  a  proper  showing  of  residence  and  cultivation 
by  Hilton  within  the  time  allowed  by  law.  Advise  all  parties  in  interest  and  at  the 
proper  time  report  action  taken. 

From  this  decision  he  appealed  and  assigned  for  error  (1)  in  holding 
the  final  certificate  for  cancellation  when  a  former  Oommissioner  with 
the  facts  before  him  deliberately  directed  its  issuance,  and  (2)  in  hold* 
ing  tiiat  said  certificate  issued  without  warrant  of  law. 

I  do  not  understand  from  the  brief  record  before  me,  that  this  mat* 
was  ever  adjudicated  by  your  predecessor.  The  letters  quoted  from, 
are,  at  most,  only  ^'  instructions"  issued  to  inferior  ofiQcers,  The  authori- 
ties cited  in  your  letter  fully  support  the  view  you  take  of  the  matter. 

You  are  directed,  however,  to  order  an  investigation  of  this  entry 
and  if  it  is  found  that  there  are  sufiicient  reasons  therefor,  you  will 
order  a  hearing  to  ascertain  whether  there  has  been  a  compliance  with 
the  law,  meantime  suspending  ail  further  action.  With  this  modifica- 
tion your  decision  is  afifirmed. 
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SECOND  CONTESTANT— PBEFEBENCB  BIGHT. 

Abmenag  Simonian. 

An  affidavit  of  contest  filed  id  the  local  office  does  not  seenre  any  preference  ri^ht  of 
entry  to  the  contestant,  in  the  event  that  the  entry  under  attack  is  canceled  on 
the  prior  contest  of  another. 

« 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  18, 1891. 

I  am  in  receipt  of  yoar  letter  of  December  19, 1890  transmitting  the 
appeal  and  accompanying  papers  in  the  application  of  Armenag  Simo- 
nian from  yoar  decision  of  September  23, 1890  refusing  to  allow  him  the 
preference  right  of  entry  for  the  ^W  },  Sec.  9,  T.  22,  B.  55,  Alliance,  Ne- 
braska, land  district  The  record  shows  that  one  George  D.  Prest  had 
made  a  homestead  entry  for  this  land  on  February  24,  1886.  Two  con- 
tests had  been  initiated  against  the  entry,  both  of  which  were  dismissed 
on  the  defanlt  of  contestant  to  appear  on  day  of  hearing.  The  papers 
in  each  of  which  cases  are  transmitted  to  the  Department,  and  it  appears 
by  the  statement  of  the  register  and  receiver  that  one  Lewis  C.  Mar- 
quis had  initiated  a  contest  against  the  entry,  but  the  papers  are 
not  transmitted  to  the  Department,  nor  can  it  be  ascertained  from 
your  decision  or  that  of  the  local  officers  when  it  was  initiated,  but  it 
appears  that  while  it  was  pendiog,  to  wit,  on  June  13, 1890,  Armenag 
Simonian  filed  an  affidavit  of  contest  against  the  entry.  That  by  the 
letter  of  the  register  and  receiver  the  entry  of  Prest  was  canceled  on 
June  20, 1890  on  the  contest  of  Marquis,  and  that  he  did  not  exercise  his 
preference  right  of  entry.  It  is  shown  by  Simonian  that  he  (Marqois) 
had  exhausted  his  right  to  make  a  homestead  or  timber  culture  entry 
or  a  pre-emption  filing. 

On  July  23, 1890,  Lewis  F.  Saunders  made  homestead  entry  for  the 
land.  Afterward  Simonian  applied  to  enter  the  tract.  When  this 
application  was  made  does  not  appear  in  your  decision,  or  that  of 
the  local  officers  and  it  is  not  with  the  papers,  but  it  is  conceded  by  his 
attorney  that  it  was  subsequent  to  the  entry  of  Saunders.  The  local 
officers  rejected  his  application,  and  he  appealed  to  your  office,  and  yon 
affirmed  their  action,  from  which  judgment  he  appealed,  and  for  grounds 
of  error  alleges  substantially  that  Simonian  as  second  contestant  was 
entitled  to  notice  of  the  cancellation  of  the  entry,  and  that  notwith- 
standing the  entry  was  canceled  upon  the  decision  of  the  prior  contest, 
yet  he  had  a  preference  right  because  of  his  affidavit  of  contest,  sub- 
ject only  to  the  preference  right  of  the  prior  contestant. 

The  preference  right  is  awarded  to  a  successful  contestant  who  pays 
the  land  office  fees  and  procures  the  cancellation  of  an  entry.  If  he 
does  not  exercise  his  right  within  thirty  days  after  notice  of  cancella- 
tion, or  if  he  is  not  a  qualified  entry  man  at  the  time  the  entry  is  can- 
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oeled,  the  land  is  open  to  entry  by  the  first  qualified  applicant.  Simo- 
nian  acquired  no  rights  by  his  afildavit  of  contest  inasmach  as  it  in  no 
way  contributed  or  operated  to  procure  the  cancellation  of  the  entry. 
The  decision  io  the  case  of  Stear  v.  De  Mott,  cited  and  relied  upon 
by  counsel  for  appellant,  is  a  decision  of  your  ofilce  from  which  appeal 
was  taken.  It  is  not  at  all  similar  to  the  case  at  bar.  In  that  case  the 
prior  contest  was  abandoned,  while  in  this  case,  it  was  carried  to  a  suc- 
cessful conclusion.  Your  decision  rejecting  Simonian's  application  is 
afirmed. 


APPEAL-NOTICE— AOCBPTAIf OB  OP  SEBYIGB, 

Obahah  V.  Lansing. 

Failnre  to  appeal  within  the  period  preeoribed  by  the  rales  of  practice  warrants  an 
order  of  dismissal:  It  Is  no  ezcase  for  such  failure  to  show  that  the  appellant's 
attorney  was  misled  as  to  the  time  by  a  notation  on  the  locai  office  record,  where 
it  appears  that  said  attorney  accepted  service  of  notice  and  gave  his  receipt 
therefor. 

First  Assistant  Secretary'  Chandler  to  the  Cam/nissioner  of  the  General 

Land  Office^  December  18, 1891. 

On  May  11, 1886,  John  J.  Lansing  made  a  homestead  entry  for  the 
NE  i  Sec.  8,  T.  20  S.,  R.  64  W.,  Pueblo,  Colorado.    On  November  16, 

1888,  Reginald  J.  Graham  initiated  a  contest  against  said  entry, 
charging,  in  substance,  abandonment.    A  trial  was  had  on  January  10, 

1889,  and  on  April  18, 1889,  following,  the  register  and  receiver,  after 
considering  the  evidence  submitted,  found  in  favor  of  contestant  and 
recommended  the  cancellation  of  Lansing's  entry.  He  appealed  from 
this  judgment  of  the  local  land  office  to  your  office.  On  June  24, 1891, 
you  considered  the  case  and  affirmed  the  decision  of  the  register  and 
receiver,  and  held  the  entry  for  cancellation. 

]^otice  of  your  decision  was  served  on  the  attorney  for  Lansing  on 
July  1, 1891,  and  he  filed  an  appeal  from  said  decision  to  this  Depart- 
ment on  September  9, 1891.  Graham  has  now  filed  a  motion  asking 
that  said  appeal  be  dismissed  under  the  provisions  of  circular  of  Jan- 
uary 17, 1891  (12  L.  D.,  64),  because  not  taken  in  time. 

Rules  86  and  87  of  the  Rules  of  Practice,  providing  the  time  within 
which  appeals  must  be  taken  from  your  decisions  to  this  Department, 
are  as  follows : 

Notice  of  an  appeal  from  the  Commissioner's  decision  must  be  filed  in  the  General 
lAnd  Office  and  served  on  the  appellee  or  his  counsel  within  sixty  days  from  the  date 
of  the  service  of  notice  of  such  decision. 

When  notice  of  the  decision  is  given  through  the  mails  by  the  register  and  receiver 
or  surveyor-general,  five  days  additional  will  be  allowed  by  those  officers  for  the 
transmission  of  the  letter  and  five  days  for  the  return  of  the  appeal  through  the  same 
channel  before  reporting  to  the  Qeneral  Land  Office. 
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The  appeal  in  ibis  case  was  uot  taken  within  the  seventy  days 
allowed  by  the  rales,  bat  was  taken  on  the  seventy  first  day,  or  on& 
day  too  late. 

i?he  attorney  for  appellant  alleges  and  shows  as  an  excnse  for  tbis 
neglect  that  the  notation  made  by  the  local  land  ofBcers  on  their  records 
stated  that  the  time  for  taking  said  appeal  woold  expire  on  September 
9,  the  seventy  first  day,  and  that  he  was  thereby  misled. 

I  do  not  think  this  is  a  sofficient  excase,  for  the  record  discloses  that 
he  accepted  service  of  notice  and  gave  a  written  receipt  therefor  dated 
July  1, 1891,  he  mast  be  held  to  have  known  that  the  rales  in  sacb  a 
case  reqaired  that  an  appeal  shoald  be  filed  in  the  local  office  within 
seventy  days  therefrom,  and  he  is  not  justified  in  relying  apon  a  mem- 
orandum kept  in  the  local  land  office,  especially  where  the  memoran- 
dum might  readily  be  shown  to  be  incorrect  by  reference  to  his  receipt 
on  file. 

I  conclude  that  the  appeal  was  not  filed  in  time,  and  if  by  that  neg- 
lect the  claimant  has  failed  to  have  his  case  considered  by  this  Depart- 
ment, upon  its  merits,  as  presented  at  the  hearing,  it  is  wholly  the  fault 
of  himself  or  his  attorney,  in  failing  to  comply  with  the  plain  provis- 
ions of  the  rules  of  practice. 

The  appeal  is  dismissed. 


TIMBER  CULTITRE  ENTRT-FINAL  PROOF. 

David  Kerns. 

The  Department  is  without  authority  to  issue  final  timber  culture  certificate  prior  to 
the  expiration  of  eight  years  after  entry,  even  though  the  proof  may  show  the 
cultivation  of  trees  for  the  requisite  period. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  December  18,  1891. 

This  is  the  appeal  of  David  Eerns  from  your  decision  of  October  30, 
1890,  rejecting  his  timber-culture  proof  on  the  NE.  \  Sec.  2,  T.  10  S.,  B. 
18  W.,  Wa  Keeney  land  district,  Kansas. 

It  appears  in  this  case  that  said  tract  was  originally  entered  by 
George  W.  Trexler  as  a  timber-culture  entry  June  14, 1878 ;  that  Octo- 
ber 1, 1885,  said  Trexler  relinquished  his  claim  and  Kerns  made  entry 
of  the  same  land  under  the  timber-culture  law. 

September  16, 1890,  Kerns  presented  final  proof  on  his  entry,  which 
was  rejected  by  the  local  ofiScers  on  the  ground  that  it  was  premature, 
from  which  judgment  he  appealed  and  on  October  30, 1890,  you  affirmed 
the  decision  below,  whereupon  the  claimant  again  appealed,  alleging: 
First,  That  the  law  had  been  complied  with  in  so  far  that  a  much  larger 
number  of  trees  has  been  set  out  and  cultivated  for  a  longer  period 
than  the  law  requires,  and  that  they  are  in  a  growing  healthy  condi* 
tiou  \  Second,  That  although  he  has  cultivated  the  trees  himself  only 
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aboat  five  years,  yet  lie  bas  paid  the  former  entryman,  Trexler,  for 
plantiDg  and  caltivating  the  trees  for  aboat  seven  years,  which, 
with  his  own  caltivation,  makes  a  growth  of  over  twelve  years,  there- 
fore as  the  trees  have  been  set  and  caltivated  a  sufficient  period  in  ac- 
cordance with  law,  final  proof  shonld  be  allowed  and  final  certificate 
issned. 

The  proof  shows  in  this  case  that  at  the  time  Kerns  made  entry  of 
the  land,  there  were  then  growing  on  the  land  aboat  ten  and  a  half 
acres  of  fine  thrifty  trees,  that  were  planted  in  1879  by  Trexler,  and 
caltivated  eacli  year  since;  that  said  Kerns  since  making  his  entry  in 
October,  1885,  has  caltivated  and  protected  said  trees  and  at  date  of 
application  to  make  proof,  there  were  growing  on  each  and  every  acre 
set  out  aboat  1060  trees  all  in  a  healthy  prosperous  condition,  averag- 
ing in  diameter  from  three  to  eight  inches  and  from  fifteen  to  twenty 
feet  high. 

The  proof  indicates  that  the  law  as  to  planting  and  maintaining  a 
proper  stand  of  trees  has  been  complied  with,  and  therefore  the  only 
question  in  this  case  is  the  fact  that  nnder  the  law  the  proof  thereon 
has  been  prematurely  made. 

The  act  of  March  3, 1873  (17  Stat.,  605),  provided  ^Hhat  any  person 
who  shall  plant,  i)rotect,  and  keep  in  a  healthy  growing  condition  for 
ten  years,  forty  acres  of  timber,"  on  any  quarter  section  of  the  public 
lands,  shall  be  entitled  to  a  patent  for  the  whole  quarter  section  of 
land,  ^<  provided,  however,  that  no  certificate  shall  be  given  or  patent 
issue  therefor  until  the  expiration  of  at  least  ten  years  from  the  date 
of  such  entry.'' 

Under  date  of  March  13, 1874  (18  Stat.,  21),  Congress  passed  an  act 
amendatory  of  the  act  above  referred  to,  reducing  the  time  from  ten 
years  to  eight  years,  that  the  entryman  is  required  to  cultivate  timber 
before  making  final  proof  and  also  provides  <'  that  no  final  certificate 
shall  be  given  or  patent  issued  for  the  land  so  entered,  until  the  ex- 
piration of  eight  years  from  the  date  of  entry.'' 

The  act  of  June  14, 1878  (20  Stat.,  113),  reduces  the  number  of  acres 
to  be  cultivated  in  timber  in  each  quarter  section  from  forty  to  ten 
acres,  but  preserves  the  requirement  of  eight  years  in  the  former  statute. 
Thus  it  will  biB  seen  that  the  law  is  specific  and  exact  in  the  requirement 
that  a  final  certificate  shall  not  be  given  or  a  patient  issued  until  eight 
years  after  date  of  entry  and  although  the  proof  may  show  that  so  far 
as  the  tree  culture  is  concerned  the  law  has  been  complied  with,  yet 
this  Department  has  no  authority  in  this  case  to  direct  the  issue  of  the 
final  certificate  and  patenting  of  the  entry  in  advance  of  the  period 
prescribed  by  law.    Your  decision  is  therefore  affirmed* 
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OSAOB  LAND-SECOND  ENTBT— ACT  OF  MABCH  8,  1891. 

Daniel  W.  Debo.    (On  Beyibw). 

Section  23,  act  of  Maroh  3,  1891,  oonfirma  secoud  entries  of  Osage  land,  where  there 
is  no  adverse  claim,  and  dae  compliance  with  the  law  in  the  matters  of  residence 
and  improYcmeat  is  shown. - 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  18, 1891. 

Daniel  W.  Debo  has  filed  a  motion  for  review  of  departmental  de- 
cision of  October  8, 1890  (11  L.  D.,  372),  affirming  yoar  decision  of 
April  18, 1890,  holding  for  cancellation  his  Osage  cash  entry  of  the 
If  i  of  the  NB  i  and  the  N  i  of  the  X  W  i  of  Sec.  14,  T.  32  S.  E.  14 
E.,  Topeka  land  district,  Kansas. 

The  groand  of  said  decision  was  that  he  had  previously  (to  wit,  on 
Jnly  12, 1871,)  made  entry  of  one  hundred  and  sixty  acres  of  Osage 
Indian  trnst  and  diminished  reserve  lands ;  and  that  having  made  one 
snch  entry. he  was  debarred  thereby  from  making  another. 

The  specifications  of  error  alleged  in  the  motion  for  review  need  not 
be  considered,  in  view  of  the  fact  that  on  the  3d  of  March,  1891,  Oon- 
gress  passed  an  act ''  To  repeal  timber-calture  laws,  and  for  other  par- 
poses"  (26  Stat,  1095),  the  twenty-third  section  of  which  provides 
{p.  1102) : 

That  in  all  cases  where  second  entries  of  land  on  the  Osage  Indian  trnst  and 
diminished  reserve  lauds  in  Kansas,  to  which  at  the  time  there  was  no  adverse  claims, 
have  been  made,  and  the  law  complied  with  as  to  residence  and  improvement,  said 
entries  be,  and  the  same  are  hereby,  confirmed. 

The  entry  in  question  was  confirmed  by  said  act  if  the  entryman  had 
complied  with  the  law  as  to  residence  and  improvement,  fou  have 
not  yet  acted  npon  his  final  proof;  therefore  the  same  (with  the  other 
papers  in  the  case)  is  herewith  returned  for  adjndication  in  view  of 
the  provisions  of  the  act  above  quoted.  (See  John  A.  Elliott,  13  L. 
D.,  299.) 

OKIiAHOMA  liAXDS-TOTVNSITB-SBCTIOK  89,  ACT  OIF  MAT  9»  1890. 

OBLATn>0  TOWNSITE. 

An  applicant  for  the  right  of  townsite  entry  under  section  83,  aot  of  May  8,  li590, 
should  be  required  to  give  notice  and  submit  evidence  as  to  his  qualifications  to 
perfect  title  under  the  homestead  law,  before  the  townsite  plat  is  approved. 

Section  4,  of  the  circular  instructions  of  Jnly  18,  1890,  modified. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  December 

16, 1891. 

I  am  in  receipt  of  your  letter  of  November  24, 1891,  transmitting  for 
my  approval,  three  plats  of  the  townsite  of  Orlando,  Oklahoma  Territory, 
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nnder  section  22  of  the  act  of  May  2,  1890  (26  Stat.,  81),  which  pro- 
Tides, 

That  in  case  any  lands  in  said  Territory  of  Oklahoma,  which  may  he  oconpied  and 
filed  npon  as  a  homestead,  under  the  provisions  of  law  applicable  to  said  Territory, 
by  a  person  who  is  entitled  to  perfect  his  title  thereto  under  sach  laws,  are  required 
for  townsite  purposes,  it  sball  btf  lawful  for  such  person  to  apply  to  the  Secretary  of 
the  Interior  to  purchase  the  lands  embraced  in  said  homestead  or  any  part  thereof 
for  townsite  purposes.  He  shall  file  with  the  application  a  plat  of  such  proposed 
townsite,  and  if  sach  plat  shall  be  approyed  by  the  Secretary  of  the  Interior,  he  shall 
issue  a  patent  to  such  i)erson  for  land  embraced  in  said  townsite. 

Ooansel  seem  to  treat  the  notice  and  proof  in  support  of  his  applica- 
tion to  commate  nnder  section  21,  of  the  act,  as  a  sufficient  compliance 
with  the  law  under  section  22,  but  such  can  not  be  the  case.  This  is 
an  independent  proceeding  and  the  rules  of  the  department  (11  L.  D., 
68)  must  be  complied  with,  before  these  plats  can  be  approved. 

It  is  clear  to  my  mind  that  the  act  contemplates  that  the  head  of  this 
Department  should  be  satistied  that  the  applicant  ^^is  entitled  to  per- 
fect his  title"  to  the  land,  and  that  he  has  complied  with  the  require- 
ments of  the  law  and  the  instructions  thereunderi  before  the  plats  of 
said  townsite  are  approved. 

The  fourth  section  of  said  circular  of  instructions,  it  has  been  sub- 
mitted, seems  to  contemplate  the  approval  of  the  plats  before  prooi  of 
qualification  to  complete  title,  and  of  compliance  with  the  law  and  the 
instructions  thereunder  is  submitted.  I  am  satisfied  upon  further  con- 
sideration, that  this  would  be  an  erroneous  practice  and  that  the  plats 
should  not  be  approved  until  this  qualification  and  compliance  have 
been  shown,  for,  should  the  claimant  fail  to  establish  his  qualifications 
as  required  by  law,  the  approval  of  the  plats  would  prove  a  useless 
act.  It  seems  to  me  that  these  requirements  should  follow  in  their 
natural  order  and  the  applicant  required  first  to  give  notice  and  estab- 
lish his  qualifications  as  provided  in  paragraph  5  of  said  circular  before 
the  approval  of  the  plats.  They  are  therefore  returned  and  you  will 
notify  the  applicant  to  submit  evidence  of  his  qualifications  to  perfect 
title  under  the  homestead  law,  and  of  his  compliance  with  all  the  re- 
quirements of  the  law  and  the  instructions  thereunder,  and  to  deposit 
with  the  Secretary  of  the  Interior  the  purchase  price  of  said  land. 
When  this  evidence  is  received,  you  will  examine  the  same  and  if  found 
to  be  satisfactory,  you  will  so  report  and  submit  it,  together  with  the 
plats  for  my  consideration,  and  when  the  plats  are  approved  you  will 
instruct  the  local  officers  to  make  the  final  entry  in  their  records. 

The  same  course  will  be  pursued  in  all  similar  cases  and  the  circular 
of  instructions  is  hereby  modified  accordingly. 


702  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

tTNLAWTUL  BKCLOSUBS-PBE-EMPTION  SETTLEMENT. 

Jones  v.  Eibby. 

The  intent  of  the  department  cironlar  of  July  19, 1883,  and  of  the  act  of  Febrnary  25^ 
1885,  is  to  forbid  the  enclosing  of  any  portion  of  the  public  domain,  unless  saoli 
enclosure  is  made  in  pnrsnanoe  of  a  honaflde  intention  to  claim  the  land  enclosed 
under  the  land  laws. 

An  enclosure  of  public  land  made  in  violation  of  the  statute  and  departmental  regu- 
lations is  no  bar  to  the  acquisition  of  a  settlement  right  by  another. 

An  un perfected  homestead  entry,  though  neither  canceled  nor  relinquished,  does  not 
defeat  the  right  of  the  en  try  man  to  settle  on  another  tract  under  the  pre-emption 
law,  if  he  has  in  fact  abandoned  the  land  covered  by  his  homestead  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  21, 1891. 

Brandon  Eirby  has  appealed  from  yoar  decision  of  Jnly  29, 1890,  hold- 
ing his  Valentine  scrip  location,  on  the  SB.  ■}  of  the  SW.  ^and  theSW. 
i  of  the  SE.  I  of  Sec.  19,  T.  10  S.,  R  14  E.,  Las  Graces,  ]^ew  Mexico, 
subject  to  tiie  prior  pre-emption  settlement  right  of  Gtoorge  S.  Jones. 

At  the  dates  of  Kirby's  location  and  Jones'  settlement,  the  land  was 
nnsurveyed,  but  the  legal  subdivisions  had  been  approximately  ascer- 
taioed  by  extending  the  lines  from  adjacent  townships. 

On  the  1st  day  of  Angnst,  1886,  Jones  went  upon  this  land,  put  np  a 
tent,  and  immediately  commenced  the  erection  of  a  substantial  house, 
which,  as  soon  as  it  was  completed,  he  moved  into,  and  has  continued 
to  reside  in  it  ever  since. 

For  about  a  year  prior  to  the  date  of  his  settlement  the  land  had  been 
enclosed  by  a  wire  fence  placed  there  by  one  Poe.  who  had  located 
Sioux  half  breed  scrip  on  a  contiguous  forty  acres.  This  scrip  entry  of 
Poe,  together  with  the  wire  fence,  had  been  purchased  by  Kirby,  who 
had  used  the  land  enclosed  for  cutti  ng  hay  and  grazing  cattle.  The 
enclosure  contained  from  one  hundred  and  fifty  to  two.  hundred  acres, 
and  included  about  half  the  forty  acres  purchased  by  Kirby  from  Poe. 
When  Jones  made  his  settlement,  he  cut  the  wire  fence  enclosing  the 
land,  there  being  no  other  way  of  gaining  access  to  it. 

November  23, 1886,  about  three  months  after  Jones  had  settled  upon 
the  land,  Kirby  applied  to  enter  it  with  Valentine  scrip,  and  on  Janu- 
ary 14, 1887,  Jones  appeared  and  protested  against  his  right  to  do  so, 
alleging  his  prior  settlement  rights  in  bar  of  such  scrip  entry. 

A  hearing  was  had  in  March,  1887,  and  on  July  13, 1888,  the  register 
and  receiver  rendered  separate  and  conflicting  opinions,  the  register 
finding  in  favor  of  the  scrip  claimant,  and  the  receiver  in  favor  of 
Jones,  the  protectant  Jones  appealed  from  the  finding  of  the  register, 
and  by  your  said  opinion,  you  reversed  the  register  and  affirmed  the 
receiver,  and  Kirby  now  appeals  to  this  Department. 
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It  is  insisted  by  Kirby : 

let.  That  the  settlement  of  Jones  haying  been  effeoted  by  breaking  through  his 
close  was  in  violation  of  law ;  that  no  rights  were  established  thereby,  and  therefore 
at  the  date  of  filing  his  scrip  the  land  was,  in  contemplation  of  law,  nnooonpied  gov* 
emment  land,  subject  to  such  location. 

2nd.  That  becanse  Jones  had,  nearly  a  year  preyions  to  his  said  settlement,  made 
a  homestead  entry  which  he  had  abandoned,  bat  not  relinquished,  his  pre-emption 
claim,  if  otherwise  legal,  conld  not  be  asserted  and  maintained  while  the  said  home- 
stead entry  was  of  record. 

Jones  is  not  represented  by  coansel  in  this  Department  nor  was  he 
before  your  office. 

By  the  1st  section  of  the  act  of  Febraary  25, 1885  (23  Stat.,  321),  the 
enclosure  of  any  public  lands,  '^  heretofore  or  to  be  hereafter  made,"  to 
which  the  party  enclosing  had  no  color  of  title,  nor  an  asserted  right 
made  in  good  faith,  was  declared  unlawful  and  prohibited. 

The  2nd  section  of  said  act  provided  for  instituting  suit  by  the  United 
States  district  attorney  for  removing  such  enclosure. 

The  3rd  section  made  it  unlawful  for  any  person  not  a  claimant  in  good 
faith  under  the  land  laws  to  prevent  or  obstruct  any  person  from  peace- 
ably entering  and  establishing  residence  on  any  lands  subject  to  settle- 
ment or  entry,  either  by  force,  threats,  intimidation^  or  by  fencing  or 
enclosing  any  such  public  lands. 

The  6th  section  of  said  act  provides : 

That  where  the  alleged  unlawful  inclosnre  includes  less  than  one  hundred  and  sixty 
acres  of  land,  no  suit  shall  be  brought  under  the  provisions  of  this  act  without  au- 
thority of  the  Secretary  of  the  Interior. 

Counsel  for  Kirby  contend  that  his  enclosure  embraced  less  than  one 
handred  and  sixty  acres,  and  that  section  6  protected  him  in  the  appro- 
priation of  the  land  until  suit  was  ordered  to  be  brought  by  the  Secre- 
tary, or,  to  use  his  own  language,  <<  inclosures  of  less  than  one  hundred 
and  sixty  acres  are  not  unlawful  unless  so  declared  by  the  Secretary  of 
the  Interior,"  and  that  when  Jones  cut  the  wire  fence  surrounding  this 
land  he  was  a  trespasser  upon  the  rights  of  Kirby^  and  could  therefore 
establish  no  rights  by  a  settlement  so  made. 

I  do  not  so  construe  the  law. 

The  1st  section  of  the  act  makes  *^all  enclosures  "  of  any  public  lands 
anlawful  and  was  designed  to  prevent  the  appropriation  of  any  portion 
of  the  public  domain,  to  the  exclusion  of  lawful  settlers  and  claimants. 

It  is  true  that  before  survey,  lands  are  not  open  to  entry,  and  a  set- 
tler on  such  unsurveyed  lands  can  thereby  establish  no  rights  as  against 
the  government,  yet  he  may  as  between  himself  and  other  settlers  and 
claimants. 

It  was  for  this  reason  undoubtedly  that  Congress  in  said  act  provided 
that  no  suit  should  be  brought  to  remove  the  enclosure  of  one  hundred 
and  sixty  acres  without  the  direction  of  the  Secretary.  When  such 
amount  or  less  was  enclosed,  the  presumption  was  that  it  was  enclosed 
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for  the  pari>08e  of  claiming  the  land  under  the  land  laws,  when  it  shoald 
be  sarveyedand  opened  to  such  claim;  whereas,  if  the  enclosure  should 
embrace  more  than  one  hundred  and  sixty  acres,  it  would  be  presump- 
tively unlawful.  But  it  was  not  thereby  intended  that  a  person  not 
intending  to  appropriate  the  land  as  a  settler  or  eutryman  should  be 
allowed  to  fence  one  hundred  and  sixty  or  any  less  number  of  acres,  for 
this  would  be  an  appropriation  of  the  public  land  for  an  unlawful  pur- 
pose, and  such  an  appropriation  would  be  a  trespass  upon  the  public 
domain  differing  from  a  larger  one  only  in  the  extent  of  the  injury. 

The  instructions  of  this  Department,  as  contained  in  the  circular  of 
July  19, 1883  (1 L.  D.,  684),  provided  that  <<  The  fencing  of  large  bodies 
of  public  land  beyond  that  allowed  by  law  is  illegal  and  against  the 
right  of  others  who  desire  to  settle  or  graze  their  cattle  on  the  enclosed 
tracts,"  and  that  *^  graziers  will  not  be  allowed  on  any  pretext  whatever 
to  fence  the  public  land,  and  thus  practically  withdraw  them  from  the 
operation  of  the  settlement  laws."  The  same  circular  allowed  ^^  per- 
sons who  desired  to  make  bona  fide  settlements  on  the  enclosed  tracts" 
to  destroy  the  fences  for  that  purpose.  While  the  mischief  that  called 
for  this  circular  and  the  law  above  referred  to  was  undoubtedly  the 
practice,  that  had  become  very  general,  of  fencing  in  large  portions  of 
the  public  lands  for  grazing  purposes,  yet  I  do  not  construe  either  the 
circular  or  the  statute  to  mean  that  smaller  bodies  of  land  (one  hun- 
dred and  sixty  acres  or  less)  could  be  used  for  the  same  purpose. 

It  is  contended  by  counsel  that  the  words  in  the  circular,  ^*  beyond 
that  allowed  by  law,"  imply  that  any  person  may  enclose  one  hundred 
and  sixty  acres,  because,  under  the  land  laws^  he  is  allowed  to  make 
entry  for  that  amount. 

I  do  not  so  interpret  these  words. 

The  land  <<  allowed  by  law  "  to  be  enclosed  is  the  land  that  a  settler 
in  good  faith  intends  to  claim  or  is  claiming  under  some  one  of  the  land 
laws,  and  it  by  no  means  follows  that,  because  a  qualified  entryman 
is  allowed  to  enter  a  hundred  and  sixty  acres  of  land,  he  may  with 
impunity  fence  in  that  amount  of  land  when  he  has  no  intention  of 
entering  it, 

I  think  the  plain  intention  of  the  circular  and  the  statute  is  to  forbid 
the  enclosing  of  any  portion  of  the  public  domain,  unless  such  enclosure 
is  made  in  pursuance  of  a  bona  fide  intention  to  claim  the  land  enclosed 
under  the  land  laws. 

The  proclamation  of  the  President  of  August  7, 1885  (24  Stat.,  1024), 
made  in  pursuance  of  the  act  of  February  25, 1885,  nupra^  forbids  an 
unlawful  enclosure  of  the  public  lands,  and  directed  the  officers  of  the 
government  to  enforce  the  provisions  of  said  act,  which  made  any  en- 
closure, other  than  that  of  a  bona  fide  claimant,  unlawful. 

The  evidence  in  this  case  shows  that  Kirby  and  one  Oree  composed 
the  "  Angus  Cattle  Company,"  and  that  they  were  at  the  time  exten- 
sively engaged  in  raising  that  description  of  cattle.    Kirby,  in  his  own 
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testimony,  admits  that  he  had  no  color  of  title  to  the  land  other  than  a 
*'  squatter's  right,''  that  he  never  slept  on  the  land,  nor  made  any  im- 
provements thereon  with  the  intention  of  living  on  it.  His  enclosure 
was  therefore  not  sach  an  one  as  the  law  protects. 

This  Department  has  held  that  a  settlement  established  by  breaking 
an  enclosure  will  not  be  upheld,  but  in  all  such  cases  the  force  was 
employed  against  one  who  was  claiming  the  land  by  virtue  of  a  right 
of  entry  or  settlement,  under  some  one  of  the  land  laws.  I  know  of 
no  instance  where  a  bona  fide  settler  has  been  denied  his  settlement 
rights  because  he  entered  an  unlawful  enclosure  for  the  purpose  of 
asserting  them,  where  such  enclosure  is  prohibited  l>y  statute  and  its 
destruction  allowed  by  circular  of  this  Department.  See  Stovall  v. 
Heenan,  12  L.  D.,  382. 

The  fact  that  Jones  had  made  homestead  entry  for  another  piece  of 
land,  which  had  not  been  relinquished  or  canceled,  can  not  defeat  his 
settlement,  for  the  evidence  shows  that  he  had  been  deprived  of  forty 
acres  of  such  entry  by  a  scrip  location,  and  that  he  had  actually 
abandoned  all  claim  under  the  same. 

In  Tipp  V.  Thomas  (3  L.  D.,  102),  this  question  is  discussed.  In 
that  case  the  settler  had  executed  a  relinquishment  of  his  homestead 
entry,  but  the  relinquishment  had  not  been  filed  at  the  date  of  his  pre- 
emption settlement.  The  relinquishment  being  of  no  effect  until  filed, 
the  adverse  claimant  insisted,  as  in  this  case,  that  he  was  debarred 
from  making  settlement  while  his  homestead  entry  remained  of  record. 
The  Secretary  held  that  it  was  the  actual  abandonment  that  permitted 
the  settlement.    This  is  his  language : 

Like  any  other  homestead  settler,  he  lost  his  right  to  the  homestead  by  abandon- 
ing it,  and  it  is  immaterial  that  the  contemporaneous  relinquishment,  which  evi- 
denced his  good  faith  in  abandoning,  was  not  filed  until  shortly  afterwards.  The 
relinquishment  affects  the  land,  not  the  settler,  under  the  act  of  May  14,  1880. 
Having  returned  the  land  to  the  government,  he  had  a  perfect  right  to  settle  on 
other  lands  as  a  pre-emptor,  if  he  was  qualified. 

It  is  true  that  one  can  not  maintain  two  claims  requiring  residence 
at  the  same  time,  but  it  is  equally  true  that  if  he  has  actually  aban- 
doned one,  he  is  not  maintaining  two. 

The  formal  relinquishment  is  evidence  of  abandonment.  But  it  is 
not  the  only  evidence.  He  may  otherwise  show  such  abandonment, 
and  at  the  hearing  in  this  case  it  was  shown  and  not  disputed,  that 
before  he  made  his  pre-emption  settlement  he  had  wholly  abandoned 
his  homestead  entry.  Since  the  hearing,  he  has  relinquished  his  entry 
of  record,  and  so  declared  to  the  world  what  he  had  before  declared  on 
the  hearing  of  this  case. 

The  tract  in  controversy  was  not  unoccupied  public  land  on  Novem- 
ber 23, 1886,  when  Kirby  filed  his  scrip  for  the  same* 

Your  judgment  is  affirmed. 

2566— VOL  13 46 
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CBBTIOBARI-ORDEB  FOR  HEABINQ* 

FmOH  V.  MOBATH. 

jOrdeis  for  hearings  are  discretionary  with  the  Commissioner  of  the  General  Land 
Office,  and  the  Department  will  not  interfere  with  the  exercise  of  that  dlsoretion 
unless  a  clear  case  of  its  abuse  is  shown. 

Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General  Lan^ 

Offlcej  December  22j  1891. 

By  yoar  letter  of  Augast  12, 1891,  yoa  transmitted  the  petition  of 
August  H.  Moratb,  praying  that  the  record  relating  to  his  cash  entry 
for  the  BE.  i  of  Sec.  8,  T.  33  E.  63,  made  at  the  Pueblo  land  district, 
Colorado,  on  the  13th  of  September,  1890,  be  certified  to  the  Depart- 
ment, under  rules  83  and  84  of  Rules  of  Practice, 

The  decision  complained  of  is  that  made  by  you  on  the  11th  of  Feb- 
ruary, 1891,  ordering  a  hearing  in  the  case,  upon  the  affidavit  of  Finch, 
alleging  alienage,  non-residence,  and  bad  faith,  on  the  part  of  Morath. 
The  application  before  me  consists  in  part  of  copies  of  your  decision  of 
the  date  mentioned,  a  motion  for  a  review  of  the  same,  and  of  the  argu- 
ment accompanying  such  motion,  together  with  your  decision  thereon, 
dated  May  18, 1891 . 

A  previous  application  for  certiorari  in  the  case  was  made  on  the  5th 
of  June,  1891,  which  was  denied  on  the  23d  of  July,  on  account  of  in- 
formality, and  the  present  application  is  made  in  accordance  and  in  com- 
pliance with  the  rules  as  stated  in  Peterson  v.  Fort  (11  L.  D.,  346),  and 
is  based  upon  the  specific  ground  of  error  that 

your  action  amounts  to  an  ahuse  of  the  discretion  with  which  you  are  inyested  by  the 
rules  of  practice,  in  that,  in  the  face  of  preponderating  and  oyerwbelming  evidence 
in  rebuttal  of  the  allegations  made  in  the  affidayit  of  contest  and  in  the  corroborat- 
ing affidavits,  you  refused  to  dismiss  the  contest  and  give  the  entryman  the  protectioii 
to  which  he  is  Jastly  entitled  under  the  rules  of  practice  and  by  every  consideration 
of  Justice  and  equity  and  fair  treatment. 

Upon  his  motion  for  a  review  of  your  decision  of  February  11, 1891, 
it  appears  that  Morath  filed  a  large  number  of  affidavits,  contradicting 
all  the  allegations  contained  in  the  contest  affidavit  of  Finch,  and  he 
asked  that  such  contest  be  dismissed.  In  your  decision  of  that  motion 
to  dismiss,  and  also  of  the  motion  for  a  review  of  your  former  decision 
io  the  case,  you  stated  that  the  contest  allegations  were  rebutted  by  a 
great  preponderance  of  evidence,  but  concluded  that — 

luasmucb,  however,  as  a  hearing  has  been  authorized,  and  as  I  am  not  convinced 
tliat  any  grave  error  was  committed  thereby,  and  as,  also,  no  adequate  reason  is,  to 
me,  shown  for  revoking  the  order  of  February  11, 1891,  the  motion  is  denied.  There 
is  no  right  of  appeal  &om  this  decision. 

After  rendering  that  decision,  on  the  18th  of  May,  1891,  you  sus- 
pended proceedings  in  the  case,  to  allow  the  claimant  to  apply  to  the 
Department  for  an  order  to  have  all  the  proceedings  in  the  case  cei-ti- 


DECISIONS  BELATTNG  TO  THE  PUBLIC  LAKDS.  707 

fled  before  it  for  examination  and  action,  and  it  is  the  application  for 
such  order  which  I  am  now  considering. 

Orders  for  heariogs  are  discretionary  with  yon,  and  the  Department 
will  not  interfere  with  yoar  exercise  of  that  discretion,  unless  a  clear 
case  of  its  abuse  is  shown*  With  all  the  facts  in  this  case  before  you, 
you  declined  to  revoke  your  order  for  a  hearing,  and  under  rule  81  of 
Eules  of  Practice,  and  the  decisions  of  the  Department,  an  appeal  from 
such  decision  will  not  lie.  While  as  a  rule  an  entryman  should  not  be 
called  upon  todefeud  against  issues  already  litigated,  or  charges  which 
are  evidently  unfounded,  still  the  Department  will  not  interfere  with 
your  discretion  in  ordering  a  hearing,  as  already  stated,  unless  a  clear 
abuse  of  such  discretion  is  shown.  Tliis  was  held  in  the  case  of  Beeves 
V.  Emblen  (9  L.  D.,  584);  Fletcher  v.  Boode  (10  L.  D.,  250),  aad  in  nu- 
merous other  cases  of  earlier  and  more  recent  date. 

I  do  not  find  such  an  abuse  of  your  discretion  in  this  case  as  calls  for 
the  intervention  of  the  Department,  aud  the  application  is  therefore 
denied. 

bight  of  wat— cakaii-subvet— dupiilcatb  map. 

Eebn  Valley  Water  Oo. 

The  Barvey  of  a  oanal  under  the  right  of  way  provisions  of  the  act  of  Maroh  3,  1891, 

should  show  the  width  of  the  canal  at  plaoes  where  the  lines  depart  from  the 

width  established  at  the  Initial  point. 
Where  the  lines  of  survey  cross  the  section  and  quarter  section  lines,  the  distance  to 

the  nearest  established  comer  of  the  public  survey  should  be  noted  on  the  map. 
The  oertitlcate  of  the  register  should  show  that  a  true  and  correct  duplicate  map  of 

survey  is  filed. 

Acting  Secretary  Ohandler  to  the  Oommissianer  of  the  General  Land  Offics^ 

December  22, 1891. 

I  am  in  receipt  of  your  letter  of  December  5, 1891,  transmitting  the 
articles  of  incorporation  of  "The  Kern  Valley  Water  Company,"  with 
the  certificate  of  organization  and  copy  of  the  laws  of  Oalifornia,  under 
which  it  was  incorporated,  together  with  a  duly  verified  map  of  its 
canal,  of  which  you  say  a  duplicate  was  filed  in  your  office. 

The  said  canal  is  located  in  Yisalia  land  district,  California.  The 
papers  relating  to  the  corporation,  organization,  etc.,  appear  to  be  in 
due  form  and  in  compliance  with  law,  and  they  will  be  accepted  as  cor- 
rect and  placed  on  file. 

It  appears  that  this  canal  was  constructed  several  years  before  the 
passage  of  the  act  of  March  3, 1891,  relating  to  canals  and  reservoirs, 
the  company  having  been  organized  in  May,  1887,  and  that  the  survey 
and  map,  in  daplicate,  are  made  and  filed  that  the  company  may  secure 
the  right  of  way  under  said  act. 

The  canal  begins  at  a  point  on  the  section  line  between  sections  14 
and  15,  T.  30  S.,  B.  24  E.,  M.  D.  B  &  M.,  and  ends  near  the  center  of 
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the  SB  1  Seo.  19,  T.  27  8.,  K  22  B.,  a  distance  of  twenty-foar  miles  aad 
eleven  chains.    The  survey  was  made  by  ranning  a  traverse  line  aloD^ 
each  side  of  the  canal  fifty  feet  distant  from  the  water  line.    The  initial 
point  ia  determined  by  reference  to  a  section  corner^  bat  the  terminas 
is  not  fixed  by  any  reference  to  the  public  survey.    An  inspection  of 
the  map  shows  that  it  varies  very  much  in  width  at  different  points, 
and  the  width  is  not  given  except  at  the  initial  point,  which  is  shown 
to  be  3.75  chains — 247^  feet  between  the  lines  of  the  survey,  these  being* 
each  fifty  feet  from  the  water  line.    The  lines  from  this  point  depart 
from  a  parallel  2^  35'  for  a  distance  of  thirty-five  chains,  which  would 
add  to  the  width  about  one  hundred  and  forty  feet.    Some  of  the  lines 
depart  ovrr  twenty  degrees  from  a  parallel,  for  some  distance  followed 
by  converging  lines;  so  that  the  canal  in  some  tracts  is  on  an  average 
wider  than  it  is  in  others. 

The  field  notes  of  the  survey  appear  to  be  carefully  made,  and  the 
width  at  the  various  points  may  be  determined  by  latitude  and  depar- 
ture, but  it  is  not  the  business  of  the  local  officers  or  the  adjoining  pro- 
prietor to  do  this.  The  width  at  the  various  points  should  be  given  on 
the  map. 

In  addition  to  this  the  distance  from  the  several  points  where  these 
lines  cross  the  section  and  quarter-section  lines,  to  the  nearest  estab- 
lished corner  on  such  line,  should  be  ascertained  and  noted  on  the  map. 
The  public  lands  over  which  this  canal  passes  will  be  sold  subject  to 
the  easement  granted  the  company ;  it  is  therefore  important  that  the 
lines  and  points  be  definitely  fixed  and  determined  with  reference  to 
established  corners  of  the  public  surveys. 

The  map  presented  cannot  be  approved  in  its  present  form.  It,  and 
the  duplicate,  will  be  returned,  that  the  survey  may  be  completed  and 
the  map  show  the  matters  indicated.  The  certificate  of  the  register 
should  show  that  a  true  and  correct  duplicate  is  filed. 


SCHOOL  LANI>S-.Iin>EMNITT-*SELEOnOK8. 

State  of  South  Dakota. 

The  provisionB  of  section  2276,  R.  S.,  lestrioting  school  indemnity  selections  to  the 
land  district  in  which  the  losses  ooonr,  are  repealed  by  the  act  of  February  28, 
1891. 

Acting  Secretary   Chandler  to   the  Oommissioner  of  the  Oeneral  Land 

Offlocj  December  22, 1891. 

I  am  in  receipt  of  your  letter  of  December  30, 1890,  transmitting  the 
appeal  of  the  State  of  South  Dakota  from  your  decision  of  November 
24, 1890,  rejecting  list  No.  1  of  indemnity  school  selections  made  by  the 
State  of  South  Dakota,  upon  the  ground  that  said  selections  are  not 
ma  ]e  within  the  limits  of  the  land  district  in  which  the  losses  occur, 
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as  required  by  the  acts  of  February  26, 1859  (11  Stat.,  385),  and  May 
20,  1826  (4  Stat.,  179),  which  have  been  incorporated  in  the  Revised 
Statutes  as  sections  2275  and  2276. 

From  this  decioion  the  State  appeals,  contending  that  the  selections 
made  by  the  State  of  South  Dakota  as  indemnity  to  compensate  defi- 
ciencies for  school  sections  lost  in  place,  or  where  the  16th  and  36th 
sections  by  reason  of  their  character  are  not  subject  to  the  school  grant, 
are  not  controlled  by  the  act  of  February  26,  18  9,  but  by  the  19th  sec- 
tion of  the  act  of  February  22, 1889  '25  Stat.,  676),  providing  for  the 
admission  of  said  State  into  the  Union,  which  provides: 

That  all  landn  granted  in  quantity  or  as  indemnity  by  tbis  act  sbaU  be  selected 
under  the  direction  of  the  Secretary  of  the  Interior,  from  the  Barveyed,  unreserved, 
and  nnapproprinted  pnblio  lauds  of  the  United  States  within  theUmitsof  therespec* 
tive  states  entitled  thereto. 

The  act  of  February  26,  1859  (Be vised  Statutes,  sections  2275  and 
2276),  is  a  general  provision,  applicable  alike  to  all  the  States,  and  is 
retained  as  part  of  the  grant  for  school  purposes  by  the  10th  section  of 
the  act  of  February  22, 1889.  L.  H.  Wheeler,  11  L.  D.,  381 J  Sharp- 
stein  V.  State  of  Washington,  13  L.  D.,  378. 

Said  sections  are  not  in  conflict  with  the  19th  section  of  the  net  of 
February  22, 1889,  for  the  reason  that  the  language  employed  in  said 
act,  that  school  indemnity  selections  shall  be  selected  ^<  from  the  unsur- 
veyed  and  unappropriated  public  lands  of  the  United  States  within  the 
limits  of  the  respective  states  entitled  thereto,"  merely  indicates  that 
said  selections  should  be  made  of  public  lands  within  the  limits  of  the 
respective  states  provided  for  in  said  act,  and  could  not  be  made  of 
other  public  lands.  But  while  the  four  states  provided  for  in  said  act 
were  required  to  make  those  selections  within  their  respective  limits, 
they  were  also  bound  to  select  them  within  the  limits  of  the  district  in 
which  the  losses  occurred,  as  provided  by  section  2276. 

Section  2276,  which  provides  that  such  indemnity  "  shall  be  selected 
within  the  same  land  district,''  was  repealed  by  the  act  of  February  28, 
1891,  which  provides  '*That  the  lands  appropriated  by  the  preceding 
section  shall  be  selected  from  any  unappropriated,  surveyed  public 
lands,  not  mineral  in  character,  within  the  State  or  Territory  where 
such  losses  or  deficiencies  of  school  sections  occur."    (26  Stat.,  796.) 

The  express  purpose  of  this  act  was  to  remove  the  restriction  requir- 
ing the  lands  selected  to  be  within  tho  same  district,  and  if  the  list  is  in 
all  other  respects  valid  and  regular,  I  see  no  reason  why  it  may  not  be 
submitted  for  approval. 

Your  decision  is  reversed. 
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SirnVBY— INITIAL  POINT— STANDARD  PARALLEL. 

Instbuotions. 

The  Department  will  not  approye  a  contract  for  the  establishment  of  an  initial  point; 
of  snrvey  by  means  of  a  trayerse  line,  where  the  point  when  thns  established 
wonld  be  of  donbtfol  certainty. 

Becretary   Noble  to  the  Commissioner  of  the  General  Land  Office,  De- 

oember  16,  1891. 

I  am  in  receipt  of  yonr  letter  of  November  27, 1891,  transmittiDg  let- 
ters from  the  Rurveyor-geDeral  of  Montana,  dated  October  23,  and 
Kovember  11, 1891,  with  reference  to  the  snrvey  of  certain  townships 
in  the  Kootenai  river  valley  near  the  Idaho  boundary  line. 

It  appears  from  the  statements  made  by  the  surveyor-general  that 
the  Great  Northern  Kailway  is  about  to  be  constructed  through  that 
section  of  country,  and  he  desires  to  contract  for  the  survey  of  four 
townships  along  the  line  of  the  road. 

These  townships  are  located  a  long  distance  from  any  public  surveys 
and  the  surveyor-general  states, 

The  expense  of  getting  a  starting  point  in  this  vicinity  wiU  in  any  event,  be  con- 
siderable, and  bat  four  townships  can  be  surveyed  at  this  time,  bat  once  sach  a  be- 
ginning is  made  in  this  region  surveys  can  be  extended  as  appropriations  will 
permit. 

The  surveyor-general  further  states, 

It  is  practically  speaking,  impossible  to  extend  either  the  seventh  or  eighth  stand- 
ard parallel  into  this  country,  this  because  of  very  rugged  mountains,  which  wonld 
render  any  compensation  which  could  be  paid  by  the  government  totally  inadequate, 
and  no  deputy  can  be  found  who  will  nndertake  it. 

In  view  of  this  condition  of  affairs,  the  surveyor-general  asks  author- 
ity to  contract  for  the  establishing  of  an  initial  point  of  survey  by 
means  of  a  traverse  line  run  along  the  line  of  the  railroad  bed  for  a 
distance  of  about  fifty-five  miles,  and  he  asks  authority  to  pay  for  the 
same  the  maximum  rate  allowed  bylaw  for  standard  and  meander  lines. 

There  is  doubt  as  to  the  authority  conferred  by  law  for  the  payment 
of  this  rate  for  the  survey  of  a  traverse  line.  It  could  only  be  al- 
lowed on  the  theory  that  said  line  was  a  temporary  standard  line. 
Again  the  line  would  run  along  the  ground  which  has  been  cleared  of 
timber  and  undergrowth  for  the  purpose  of  grading  the  railroad,  hence 
the  snrvey  would  not  be  made  under  the  difficulties  and  with  the  ob- 
stacles contemplated  by  the  law  allowing  the  maximum  rates.  In  ad- 
dition to  this,  however,  I  have  very  grave  doubts  as  to  the  wisdom  of 
attempting  to  establish  a  starting  point  for  a  survey,  other  than  taking 
the  standard  par<^llel  as  said  initial  point.  The  way  proposed  to  estab- 
lish so  important  a  point,  is  an  unusual  way,  and  the  point  when  thus 
established  would  be,  at  best,  of  doubtflil  certainty. 

The  surveyor-general  reports  that  it  is  impossible  to  have  the  stand- 
ard lines  correctly  run  for  the  rates  that  are  now  allowed  by  law. 
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Before  this  vast  region  of  coantry  can  be  correctly  surveyed  tliese 
standard  lines  mast  be  established,  and  no  doabt  adequate  provision 
will  be  made  for  that  pnrpose.  Under  the  present  showing,  I  do  not  see 
my  way  clear  to  approve  the  request  of  the  surveyor-general,  and  must 
decline  to  do  so. 


STATE  SELECTION— APPLICATION  FOB  BUBYJEY. 

State  op  Montana. 

An  application  of  the  State  for  the  snrvey  of  lands,  with  the  view  to  their  selection 
under  the  act  of  February  22,  1889,  does  not  operate  to  withdraw  snoh  lands 
from  settlement ;  nor  is  there  any  authority  in  the  Department  to  withhold  such 
lands  from  settlement  or  entry  nntil  opportunity  hu  been  given  the  State  to 
select  the  same  after  survey. 

Secretary  Noble  to  the  State  Board  of  Land  OommisiUmerSy  Eelenaj  Mon- 

ta/nay  December  16,  1891. 

Your  communication  under  date  of  August  7, 1891,  relating  to  tbe 
selection  of  lands  granted  to  your  State  has  been  carefully  considered. 

It  is  stated  that  finding  no  available  unappropriated  surveyed  lands 
out  of  which  to  satisfy  tbe  several  grants  made  by  the  act  of  February 
22, 1889  (26  Stat.,  676),  you  made  application  to  the  surveyor-general 
of  Montana  *'  for  tbe  survey  of  certain  unsurveyed  and  unappropriated 
public  lands  in  said  State  to  satisfy  tbe  same."  Tbese  applications 
which  stated  that  the  lands  described  '*  will  be  hereafter  selected  under 
prescribed  departmental  regulations  to  satisfy  the  grant  of  the  United 
States  to  Montana  for  educational  and  other  purposes,"  were  approved 
by  the  Commissioner  of  the  General  Land  Office  and  surveys  begun. 
You  further  state  that  numerous  persons  are  settling  upon  these  landsy 
that  you  assert  no  claim  to  land  upon  which  settlement  was  made  prior 
to  your  application  for  survey,  and  that  if  the  right  of  the  State  does 
not  attach  until  the  surveys  are  approved  <*  we  will  lose  the  benefit  of 
our  superior  vigilance  in  procuring  surveys,  and  this  means  the  loss  of 
the  entire  grant  to  the  State." 

Your  position  is  substantially  stated  in  the  following  sentence  in  your 
communication : 

Under  the  foregoing  premises  and  statement  of  facts  we  contend  that  the  legal  ef- 
fect of  our  application  for  surveys  operates  as  a  withdrawal  of  such  lands  from  set- 
tlement, in  other  words,  we  sustain  the  same  relations  to  these  lands  under  the  grant 
as  a  settler  does  who  occupies  the  same  as  a  home  and  asks  a  survey  thereof  for  the 
purposes  of  perfectini(  his  title. 

It  should  be  borne  in  mind  in  considering  this  proposition  that  the 
settler  acquires  no  right  to  the  land  claimed  by  him  by  virtue  of  his 
application  for  a  survey.  His  nght  is  initiated  by  settlement  author- 
ized by  the  terms  of  the  law.  The  mere  application  for  a  survey  would 
not  in  either  case  confer  any  right  to  the  land.  The  act  making  the 
grants  to  to  this  State  instead  of  allowing  selections  of  unsurveyed 
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lands,  by  prescribing  the  class  of  lauds  that  may  be  selected  excladeB 
nnsnrveyed  land  from  the  list.  In  section  19  of  said  act  of  Februarjr 
22, 1889,  supra,  is  found  the  following  language: 

That  all  lands  granted  in  quantity  or  as  indemnity  by  this  act  shall  be  selected, 
under  the  direction  of  the  Secretary  of  the  Interior,  from  the  Borveyed,  unreserved, 
and  unappropriated  public  lauds  of  the  United  States  within  the  limits  of  the  re- 
spective States  entitled  thereto. 

It  wUl  be  admitted  that  the  right  of  the  State  whether  under  the 
grants  of  quantity  or  under  the  indemnity  provisions  of  said  act,  does 
not  attach  to  any  particular  tract  of  laud  until  selection  thereof.  But 
under  the  provisions  of  the  section  of  law  above  quoted,  no  selection  cau 
be  made  except  of  surveyed  lands,  hence  no  right  in  the  State,  under 
this  grant,  cau  attach  to  any  particular  tract  of  land  until  after  its  sur- 
vey. This  Department  would  not  be  justified  in  disregarding  this 
plain  provision  of  the  law  that  selections  under  this  grant  must  be 
made  of  surveyed  lauds  even  though  the  effect  of  the  enforcement  of 
that  provision  would  operate  to  the  injury  of  the  State  to  the  extent 
claimed. 

The  Commissioner  of  the  General  Laud  OfBce  to  whom  your  com- 
munication was  referred  after  making  this  presentation  of  the  matter 
says: 

Without  discussing  the  legal  aspects  of  the  case,  it  seems  clear  that  some  means 
should  be  adopted  to  protect  the  right  of  the  State  to  lands  that  have  been  surveyed 
upon  an  applicatiou  by  the  State  authorities,  and  to  prevent  indiscriminate  settle- 
ment theieon  by  parties  who,  perhaps,  may  make  such  settlement  with  the  sole  view 
of  being  bought  off  by  the  State;  and  I  think  that  any  action  that  would  secure 
that  result  without  interference  with  the  rights  of  actual  bona  fide  settlers,  would 
have  the  sanction  of  the  law« 

and  recommends  that  the  following  course  be  adopted : 

That  an  order  be  made  by  the  Department  that  the  Commissioner,  on  his  approv- 
ing any  contract  for  the  survey  of  the  public  lands  for  which  application  is  made  by 
the  State  authorities,  Instruct  the  district  land  officers  for  the  district  in  which  the 
land  lies,  in  any  case  in  which  he  shall  deem  it  proper,  within  his  discretion,  to 
cause  a  notice  to  be  published  for  tliirty  day 4  in  some  newspaper  published  and  cir- 
culating in  the  vicinity  of  the  land,  and  to  be  posted  in  the  district  land  oiBce  for 
the  same  period,  advising  all  persons  interested,  of  the  facts,  and  that  no  claims  in- 
itiated by  settlement  or  otherwise,  after  the  expiration  of  such  thirty  days'  notice 
and  before  the  eifpiration  of  ninety  days  from  the  date  of  filing  the  plate  of  survey 
in  the  district  land  office,  adverse  to  the  State's  right  of  selection  of  the  lands,  wiU 
be  recognized  as  valid;  such  order  to  be  thereafter  enforced  as  a  proper  measure 
within  the  jurisdiction  of  the  Department  for  the  execntion  of  the  statutes  making 
the  grants,  and  giving  a  preference  to  the  State's  claim  thcreauder  in  the  execution 
of  surveys. 

This  amounts  to  a  recommendatiou  that  all  lands  which  your  board 
may  api)ly  to  have  surveyed  be  withdrawn  from  settlement  or  appropri- 
ation until  you  have  been  given  an  opportunity  after  survey,  to  select  the 
same.  I  do  not  find  any  authority  in  the  granting  act  for  such  action. 
On  the  contrary,  such  a  course  would  operate  to  virtually  annul  the 
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provisions  of  said  act  hereinbefore  quoted.    It  would,  in  effect,  be  to 
allow  selections  of  unsurveyed  lands  in  satisfaction  of  said  grant. 

I  do  not  see  my  way  dear  to  grant  the  relief  asked  or  to  adopt  the 
recommendation  made  by  the  Oommissioner  of  the  General  Land  Office. 


ADjonaire  farm  homestbad— bbsidence— commutatiok. 

John  W.  Fabbill. 

Besidenoe  on  the  original  farm,  prior  to  adjoining  farm  entry,  cannot  be  computed 
as  forming  a  part  of  the  period  of  residence  required  under  the  latter  entry. 

The  act  of  May  14, 1880,  does  not  waive  any  requirement  as  to  the  period  of  residence 
under  an  adjoining  farm  entry,  but  allows  credit  for  residence  on  the  land  em- 
braced therein  prior  to  the  entry  thereof. 

An  adjoining  farm  entry  may  be  commuted^  on  showing  due  compliance  with  law. 

The  case  of  Patrick  Lynch,  7  L.  D.,  33,  overruled. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  21, 1891. 

On  February  15«  1889,  John  W.  Farrill  made  adjoining  farm  homestead 
entry  of  the  N.  i  of  the  SB.  i  of  Sec.  17,  T.  9  S.,  R.  11  E.,  Huntsville, 
Alabama,  under  section  2289  of  the  Revised  Statutes,  and  on  June  23, 
1890,  he  made  final  proof  upon  said  entry,  which  was  rejected  by  the 
local  officers,  for  the  reason  that  said  proof  was  made  prematurely. 

Upon  appeal,  you  affirmed  the  decision  of  the  local  officers,  uuder  the 
ruling  in  the  case  of  Thatcher  v,  Bernhard,  10  L.  D.,  485,  holding  that 
residence  on  the  original  farm  prior  to  entry  can  not  be  computed  as 
part  of  the  five  years  required  by  law,  but  that  a  residence  must  be 
maintained  after  entry  for  the  length  of  time  prescribed  for  ordinary 
homestead  entries  before  final  proof  can  be  made. 

From  this  decision  the  claimant  appeals,  and  insists  upon  his  right 
to  offer  final  proof,  upon  the  ground  that  his  residence  upon  the  original 
farm  has  been  continuous  for  more  than  five  years,  resting  his  claim 
upon  the  authority  of  the  decision  of  the  Department  in  the  case  of 
Patrick  Lynch,  7  L.  D.,  33,  holding  that  in  cases  of  adjoining  farm  en- 
tries, credit  for  residence  on  the  original  tract  may  be  allowed  under 
the  act  of  May  14,  L880. 

Prior  to  the  decision  of  the  Department  in  the  case  of  Patrick  Lynch, 
supray  it  was  the  rule  of  the  land  office  that  the  rights  of  an  adjoining 
farm  entry  attach  only  after  entry,  when  the  laud  entered  with  the 
original  farm  is  treated  as  entirety,  and  that  residence  and  settlement 
upon  an  original  farm  constitute  no  residence  upon  an  adjoining  tract 
prior  to  entry,  as  settlement  can  not  be  made  at  the  same  time  upon 
two  distinct  tracts  of  land.    William  C.  Field,  1  L,  D.,  68, 

This  principle  was  adhered  to  in  the  decision  of  the  Department  in 
the  case  of  Hall  v.  Dearth,  5  L.  D.,  172,  in  which  it  was  held  that  the 
act  of  May  14, 1880,  was  not  intended  to  waive  any  of  the  requirements 
of  the  homestead  law  as  to  residence,  but  only  to  give  credit  for  resi- 
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dence  prior  to  entry.  Bat  in  cases  of  adjoining  farm  entries,  such  resi* 
dence  must  have  been  actually  upon  the  land  entered,  because  it  was 
distinctly  held  that  a  claimant  residing  upon  an  original  farm  could  not 
claim  a  preferred  right  to  make  adjoining  farm  entry  of  an  adjoining 
tract  by  virtue  of  cultivation  and  improvement  of  such  tract  prior  to 
his  application  to  enter  the  same,  for  the  reason  that  residence  upon 
the  original  farm  is  not  residence  upon  the  adjoining  tract,  until  the 
entry  has  been  made. 

The  ruling  in  the  case  of  Patrick  Lynch,  supra^  seems  to  be  in  conflict 
with  this  view,  but  upon  an  examination  of  that  case  it  will  be  seen  that 
claimant  in  his  final  proof  showed  that  he  occupied,  cultivated  and  im- 
proved the  land  for  more  than  nine  years,  and  there  is  nothing  in  the 
decision  showing  that  such  occupancy  was  not  in  fact  upon  the  land 
sought  to  be  entered.  Besides,  it  appears  that  the  reason  why  Lynch 
did  not  make  an  application  to  enter  the  land  at  an  earlier  date  was 
because  it  was  within  the  limits  of  the  withdrawal  for  the  benefit  of 
the  Texas  Pacific  Railway  Company,  and  such  lands  were  formerly  held 
not  to  be  subject  to  entry,  but  it  was  afterwards  decided  that  tracts 
occupied  by  settlers  at  date  of  withdrawal  were  not  affected  thereby. 
This  may  have  controlled  the  decision  of  the  Secretary  in  allowing  the 
final  proof  of  Lynch  before  the  expiration  of  the  five  years  required  by 
the  homestead  law,  but,  if  it  was  intended  to  hold  that  he  was  entitled 
to  credit  for  residence  on  the  original  tract  prior  to  entry,  as  constitnt- 
ing  actual  residence  on  the  adjoining  land,  it  was  contrary  to  the  rul- 
ings of  the  Department,  which  were  not  in  terms  overruled. 

In  the  case  of  Thatcher  «.  Bernhard,  10  L.  D.,  485,  the  Department 
re  affirmed  the  doctrine  announced  in  the  cases  of  W.  0.  Field  and  Hall 
V.  Dearth,  supra,  holding  that  settlement  upon  the  original  farm  can 
not  be  considered  settlement  upon  the  adjoining  land,  until  after  entry, 
and  that  when  an  adjoining  farm  entry  is  made,  ^^  the  land  entered  con- 
stitutes, with  the  original  farm,  one  tract,  or  an  entirety,  and  settlement 
and  residence  on  the  original  farm  is  after  such  entry  imputed  to  and 
becomes  in  contemplation  of  law  settlement  and  residence  on  the  land 
entered,  just  as  settlement  and  residence  on  one  forty  of  a  homestead 
tract  is  settlement  and  residence  on  the  whole,"  and  that  residence  upon 
the  land  after  entry  must  be  for  the  full  period  required  by  the  home- 
stead  law,  except  where  the  residence  has  actually  been  on  the  land 
embraced  in  the  entry,  or  where  the  entryman  is  entitled  to  credit  for 
military  or  naval  service  during  the  war  of  the  rebellion. 

This  is,  in  my  judgment,  in  accordance  with  the  letter  and  spirit  of 
the  act,  which  is  not  enlarged  or  modified  by  the  act  of  May  14, 1880, 
excei$t  as  herein  started,  and  the  case  of  Patrick  Lynch,  so  far  as  it  con- 
flicts with  this  decision,  is  hereby  overruled. 

In  his  appeal  to  your  ofiice,  the  claimant  requests  that  if  he  is  not 
allowed  to  make  final  proof  under  section  2291  of  the  Revised  Statutes, 
he  may  be  allowed  to  commute  the  same  under  section  2301. 

I  see  no  reason  why  he  may  not  be  allowed  to  commute  said  entry 


DECISIONS   RELATING  TO   THE  PUBLIC   LANDS.  715 

UDder  section  2301,  if  he  can  show  the  reqaisite  proof  of  continaoas  resi- 
dence and  cultivation  of  the  tracts,  and  that  he  has  in  all  other  respects 
complied  with  the  law. 
Yoor  decision  is  affirmed. 

PliACBB  PATENT-CONFLICTING  LODB  CI^AIM. 

JUNIATA  Lode. 

Where  a  patented  placer  is  fonnd  to  be  in  conflict  with  a  lode  claim,  and  the  ftMste 
are  each  as  to  warrant  Judicial  proceedings  for  the  yacation  of  the  patent  as  to 
the  land  in  conflict,  the  patentee  may,  by  mesne  conveyance,  surrender  the  title 
of  snch  land  to  the  government,  and  so  vest  the  Department  with  jnrisdiction  to 
again  dispose  of  the  land. 

Secretary  Noble  to  the  OommisHoner  of  the  General  Land  Office^  December 

24, 1891. 

I  am  in  receipt  of  yonr  letter  of  November  11, 1891,  referring  to  de 
mental  letter  of  October  20, 1891,  in  the  matter  of  the  Janiata  Lode 
claim,  and  asking  for  additional  instrnctions. 

It  appears  that  on  May  12, 1880,  a  patent  was  dnly  issued  to  Thomas 
n.  Fuller  for  a  placer  claim  on  a  certain  tract  of  land  in  the  Leadville 
land  district,  Colorado. 

On  October  17, 1889,  Lewis  T.  Brownell,  as  the  owner  ot  the  Janiata 
Lode  claim,  applied  for  a  patent  on  said  lode,  and  his  application  was 
rejected  by  the  register  and  receiver  because  of  conflict  with  the  pat- 
ented placer  claim  of  Fuller. 

The  following  diagram  will  show  the  conflict  between  said  daims : 


On  an  appeal  being  taken  from  the  finding  of  the  local  land  officers 
by  the  lode  claimant,  you  affirmed  their  decision  and  held  that  you  had 
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no  jarisdiotion  to  issne  a  patent  on  the  lode  claim  beoanse  of  the  oat- 
Btanding  patent  to  the  placer  claim. 

From  yoar  judgment  the  lode  claimant  appealed  to  this  Department, 
and  before  the  appeal  was  considered  here  the  owner  of  the  placer  claim 
conveyed  to  the  lode  claimant  by  deed  that  pat  t  of  the  land  in  conflict, 
and  in  turn  the  lode  claimant  deeded  the  same  to  the  United  States.  A. 
protest  was  also  filed  against  the  issuance  of  a  patent  to  the  lode  claina- 
aiit  by  the  Dunkin  Mining  Company,  who  claimed  to  be  the  owner  of  a 
part  of  the  tract  embraced  in  the  lode  claim. 

On  October  20, 1891,  the  Department  returned  the  case  to  yon  stat- 
ing, substantially,  that  since  that  part  of  the  lode  claim  in  conflict  had 
been  deeded  back  to  the  United  States  it  would  seem  that  yon  wonld 
have  jurisdiction  to  examine  the  application  and  to  allow  the  entry  of 
the  lode  claim,  provided  no  other  reasons  exist  calling  for  its  rejection. 
The  protest  of  the  Dunkin  Mining  Company  was  also  transmitted  to 
you,  in  order  that  it  might  be  passed  upon  by  you  in  connection  with 
said  application. 

Your  letter  of  November  11, 1891,  suggests  that  departmental  letter 
of  October  20, 1891,  <^  establishes  a  new  rule  of  practice  for  this  ofiSce, 
in  that  it  permits  the  issuance  of  a  second  patent  for  a  portion  of  the 
ground  embraced  in  a  former  patent  outstanding  and  intact.^ 

You  further  state  that. 

If  the  decision  shall  be  adhered  to  as  being  the  law,  it  will  op€n  wide  the  gates  to 
applications  for  patent  for  lode  claims  situated  wiihiu  patented  placers,  townsites, 
homesteads,  pre-emptions  and  other  patented  claims. 

In  answer  to  your  communication  I  have  to  state  that  the  townsite, 
homestead,  pre-emption  and  placer  mining  laws  all  provide  that  entries 
made  under  them  shall  not  include  any  known  lodes  or  veins,  and  it  is 
the  practice  of  the  Department,  when  a  showing  is  made  that  the  mines 
were  known  at  the  time  entries  were  made  and  patents  issued,  to  recom- 
mend suits  in  the  proper  courts  to  set  aside  said  patents,  or  such  parts 
thereof  as  conflict  with  said  mines. — Cameron  Lode,  13  L.  D.,  369 ;  Pa- 
cific Slope  Lode,  12  L.  D.,  680 ;  PlymoutL  Lode,  12  L.  D.,  613 ;  Pike's 
Peak,  10  Lc  D.,  200.  And  in  such  cases  the  courts  will,  on  proper  proof 
that  lodes  existed,  known  to  be  valuable  for  their  product  at  and  be- 
fore entries  were  made  and  patents  issued,  declare  vacated  and  set  aside 
the  parts  of  said  entries  and  patents  in  conflict  with  said  known  lodes. 

If,  as  seen,  the  courts  will  vacate  that  part  of  the  placer  claim  in  con- 
flict with  the  Juniata  lode,  and  dispossess  the  placer  proprietor  thereof, 
why  may  he  not,  to  save  litigation^  expense,  and  vexation,  deed  the 
property  over  to  the  party,  who  might,  if  he  saw  flt,  in  the  name  and 
by  consent  of  the  United  States,  finally  recover  the  same.  No  objec- 
tion ought  to  be  imposed  by  the  government  against  a  party  doing  that 
which  it  is  to  the  interest  of  the  government  to  have  him  do. 

The  patent  issued  to  the  placer  proprietors  carried  with  it  the  title 
to  all  the  surface  of  the  ground  described  therein,  unless  it  may  be  found 
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that  within  the  land  embraced  in  the  patent  a  lode  exists  which,  con- 
trary to  the  proof  made  by  the  placer  claimants,  was  known  to  exist 
and  to  be  capable  of  being  profitably  worked  for  its  product  at  the  date 
the  entry  was  made. 

When  this  is  made  to  appear  the  placer  claimants  may  be  forced  to 
give  np  that  part  of  their  entry.  Generally  this  is  made  to  appear  in 
the  courts,  because  the  government  having  issued  the  patent  is  held 
not  to  have  any  further  jurisdiction,  but  as  soon  as  the  courts  declare 
vacated  any  part  of  a  patent,  the  government  at  once  acquires  jurisdic- 
tion and  may  again  dispose  of  the  tract  heretofore  covered  by  it. 

In  the  case  at  bar  that  which  might  have  been  proven  in  court  is 
admitted  by  the  proprietor  of  the  placer  by  conveying  the  property  to 
the  lode  claimant.  The  lode  claimant  has  conveyed  the  same  to  the 
United  States,  and  the  government  now  has  jurisdiction  to  dispose  of  it, 
the  same  as  if  no  disposal  thereof  had  ever  been  made  or  attempted. 
The  deeds  have  been  passed  to  rectify  a  mistake,  and  by  these  convey- 
ances the  government  and  the  parties  in  interest  are  left  in  precisely 
the  same  position  that  would  probably  have  been  occupied  by  each  at 
the  end  of  tedious  litigation. 

The  placer  patentee  does  not  forfeit  his  whole  claim,  but  only  that 
part  wrongfully  patented  to  him,  and  it  is  a  useless  practice  that  re- 
quires him  to  surrender  the  whole  of  his  patent  in  order  to  have  all  of 
it  patented  back  to  him  except  the  small  strip  which  the  proof  shows 
does  not  belong  to  him. 

It  is  not  a  question  of  issuing  a  second  patent,  because  that  part  of 
the  outstanding  patent  conflicting  with  the  lode  has  been  vacated  and 
surrendered  to  the  government  by  the  deeds,  and  I  see  no  reason  why 
you  may  not,  by  consulting  the  maps  of  survey  in  this  case,  cancel  on 
the  record  of  patents  that  part  of  the  patent  outstanding  which  conflicts 
with  the  lode  location  as  described  in  the  deeds. 

A  patent  is  but  the  evidence  of  title,  and  a  patent  in  the  hands  of 
one  who  by  deed  has  conveyed  his  interest  thereunder  to  another,  is  of 
absolutely  no  force  because  his  title  has  passed  from  him. 

The  government  in  this  case,  to  correct  a  mistake,  has  taken  to  itself 
the  title  to  the  strip  known  as  the  lode  claim,  and  no  one  can  have  any 
interest  therein  except  the  rightful  holder  thereof  under  the  mineral 
laws  providing  for  the  disposal  of  lodes }  for  such  parties  the  govern- 
ment holds  the  title  in  trust,  and  the  fact  that  the  original  patent  issued 
on  the  placer  claim  has  not  been  surrendered  to  you,  as  a  whole,  can  not 
prevent  yon  from  acquiring  jurisdiction  where  the^overnment  recovers 
the  title  thereof  through  mesne  conveyances. 

Title  is  what  gives  the  government  jurisdiction  over  the  public  lands, 
and  where  a  title  has  erroneously  been  given,  for  the  purposes  of  cor- 
recting the  error,  without  resorting  to  the  courts,  the  parties  may 
re-convey  to  the  United  States,  and  the  title  received  by  the  govern- 
ment in  this  way  is  as  good  as  when  recovered  in  the  courts. 
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So  long  as  the  government  can  trace  its  title  to  itself,  saoh  title  can- 
not be  questioned;  having  title  it  has  jnrisdiotion  to  dispose  of  the  land 
the  same  as  it  has  of  all  public  lands. 

Becon veyance  should  not  be  allowed  except  in  cases  where  the  govern- 
ment would  feel  compelled  to  have  the  courts  vacate  and  set  aside 
patentH  for  fraud,  accident  or  mistake. 

In  such  cases  it  is  not  believed  any  confosion  or  inconvenience  will 
arise  by  accepting  the  conveyance  of  the  property  instead  of  compelling 
reconveyance  in  the  courts. 

By  the  departmental  letter  of  October  20,  1891,  it  was  not  intended 
as  a  direction  to  you  to  allow  the  entry  of  the  lode  claimants,  but  the 
papers  in  the  case  were  returned  to  you  in  order  that  in  connection  with 
the  protest  of  the  Dunkin  Mining  Gompanyi  yon  might  consider  the 
application  for  patent  on  its  merits. 


BlOKS  V.  OXTBTIS. 

Motion  for  the  review  of  departmental  decision  rendered  in  the  case 
above  entitled  September  11, 1890, 11 L.  D.,  276,  denied  by  Acting  Sec- 
retary Ohandler,  December  24, 1891. 


MINING  CLAIM— AnVBBSE  CLAIM— FUBLICATIOV—APFBAIi. 

WATEBHOUSE  V.  SOOTT  BT  AL. 

In  compotiDg  the  period  within  which  an  adverse  claim  mast  he  filed  the  first  day  of 
pabli cation  shonld  be  excluded. 

If  the  last  day  of  publication  falls  on  a  legal  holiday,  the  adverse  elaim  may  be  prop- 
erly filed  on  the  next  business  day. 

It  is  not  a  valid  reason  for  refusing  to  accept  an  adverse  claim  that  proof  of  pnblioa- 
oation  has  not  been  received. 

The  statutory  fee  for  filing  and  acting  upon  an  adverse  claim  oannot  be  required  of 
the  adverse  claimant  in  the  event  that  his  claim  is  rejected  by  the  local  office. 

An  appeal  will  properly  lie  from  the  rejection  of  an  adverse  claim. 

Secretary  Noble  to  the  OommiaHoner  of  the  QeneralLamd  Office^  Deeemher^ 

24, 1891. 

I  have  considered  the  appeal  by  Oharles  O.  Waterhonse  from  yonr 
decision  rejecting  his  adverse  claim,  presented  for  filing  in  the  land 
office  at  Marysville,  Oalifornia,  on  December  26, 1888,  against  mineral 
application  No.  317,  filed  by  John  Scott  December  1, 1887,  in  behalf  of 
himself  and  others  as  co-owners  of  the  Wahoo  and  West  Point  placer 
mining  claim. 

The  notice  of  said  application  first  published  was  defective  in  the 
description  of  the  land. 
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On  October  15, 1888,  the  register  issued  a  second  notice,  which  required 
all  adverse  claimants  to  file  their  adverse  claims  with  the  local  officers, 

* 

dnriog  the  sixty  days  period  of.publiostion  thereof,  aooording  to  law  and  the  regola- 
tioDB  theiennder,  or  they  wiU  be  barred  by  yirtue  of  the  provisions  of  ohapter  six  of 
title  thirty  two  of  the  Reyised  Statutes  of  the  United  States.  It  is  hereby  ordered 
that  the  foregoing  notice  of  application  for  a  patent  be  published  for  a  period  of 
sixty  days  (ten  consecntive  weeks)  in  the  Mountain  Messengeri  a  weekly  newspaper 
published  in  Downieyille,  Sierra  county,  California. 

A  foot-note  was  appended  to  said  printed  notice  as  follows, — 

^^The  first  publication  of  the  foregoing  was  made  on  the  27th  day  of 
October,  1888,  and  ending  on  the  29th  of  December,  1888"  which  cor- 
rectly gives  the  dates  of  the  first  and  tenth  insertions  of  the  notice 
in  said  newspaper,  as  appears  from  the  affidavit  of  proof  of  publica- 
tion made  January  2, 1889. 

As  this  notice  was  published  in  a  weekly  newspaper,  the  tenth  and 
last  insertion  just  completed  the  ninth  week  and  sixty-third  day  of 
publication,  excluding  the  first  day,  according  to  the  long  established 
rule.  Miner  v.  Mariott  (2  L.  D.  709) ;  Bonesell  v.  McNider  (13  L.  D. 
286). 

On  December  26,  1888,  which  was  the  60th  day  of  publication,  and 
therefore  within  the  time  for  filing  adverse  claims  as  ordered  by  said 
notice  above  cited,  and  as  required  by  law,  the  plaintiff,  Charles  O. 
Waterhouse,  presented  to  the  local  officers  an  adverse  claim  to  be  filed 
with  the  records  of  said  office,  and  tendered  the  fee  of  ten  dollars  for 
filing  the  same. 

The  action  and  decision  of  the  local  officers  thereon  is  thus  detailed 
by  them  in  their  letter  to  you  of  February  28, 1889: 

The  sixty  days  period  of  publication  having  expired  on  the  25th  December,  ie88i 
on  the  next  day,  the  26th  of  said  month,  Charles  E.  Swezy,  Esq.,  attorney  for  said 
adverse  claimant,  appeared  and  presented  said  adverse  claim  and  tendered  the  fee  of 
$10  to  have  the  same  entered  as  an  adverse  claim.  The  paper  was  filed  on  that 
same  day ;  bat  owiug  to  the  absence  of  proof  of  publication  of  notice,  action  on 
the  same  and  acceptance  of  the  tender  was  delayed  awaiting  said  proofl  And  now 
on  the  22nd  day  of  January,  1889,  the  proof  of  publication  having  been  received,  de- 
mand was  made  upon  said  attorney  for  payment  of  said  fee  of  |10,  who  offered  and 
was  wiUing  to  pay  the  same  upon  condition  that  said  adverse  claim  was  favorably 
acted  upon  and  the  mineral  entry  suspended.  He  was  thereupon  advised  by  us  that 
payment  must  precede  any  official  action.  And  upon  his  declining  to  pay  the  said 
fee,  and  upon  the  further  ground  that  it  was  considered  by  us  that  said  adverse 
claim  was  not  presented  and  filed  within  the  period  required  by  law  of  sixty  days  of 
publication  of  notice,  the,  same  was  rejected  as  an  adverse  claim. 

On  January  22,  1889,  the  day  when  said  decision  was  rendered,  the 
local  officers  allowed  the  mineral  entry  of  John  Scott  and  co-owners 
(So.  242),  and  issued  final  certificate  and  receipt  therefor.  An  appeal 
was  taken  by  said  Waterhouse  from  the  decision  of  the  local  officers 
rejecting  his  adverse  claim,  which  was  affirmed  by  you  in  your  letter  of 
August  2, 1890.    An  appeal  now  brings  the  case  before  me. 

It  is  evident  that  the  local  officers  made  an  incorrect  count  of  the 
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sixty  days  of  publication,  when  they  held  that  the  sixtieth  day  was 
December  25, 1888.  The  case  of  Miner  v.  Mario  tt,  iupra^  was  decided  Jan- 
uary 4, 1884,  and  has  the  force  of  law,  and  was  doubtless  before  the 
local  officers,  and  affords  a  sufficient  rule  for  their  guidance  in  sncli 
cases.    This  rule  was  disregarded  by  them. 

Again,  as  the  25th  day  of  December,  1888,  was  Ohristmas,  it  was  a 
legal  holiday  by  the  laws  of  California  (Civil  Code,  Ed.  of  1886,  Sec.  7), 
which  also  provides  that  any  act  of  a  secular  nature,  appointed  by  law 
to  be  performed  upon  a  holiday,  may  be  performed  upon  the  next  busi- 
ness day  with  the  same  effect  (Ibid.  Sec.  11).  This  case  therefore,  if 
December  25, 1888,  had  been  the  last  day  of  publication,  would  have 
come  within  the  rule  established  by  this  Department  in  the  case  of 
Ground  Hog  Lode  v.  Parole  and  Morning  Star  (8  L.  D.,  430),  decided 
April  25,  1889. 

The  excuse  given  for  not  receiving  the  adverse  claim  and  the  fee 
tendered,  ^^  owing  to  the  absence  of  proof  of  publication  of  notice,"  can- 
not be  accepted  as  valid.  The  law  allows  the  adverse  claim  to  be  filed  on 
any  one  of  the  sixty  days  of  publication,  and  the  local  officers  are  as- 
sumed to  know  what  the  period  of  publication  is,  as  the  register  is  re- 
quired to  publish  the  notice,  and  to  "  post  a  copy  of  such  notice  in  his 
office  for  the  same  period."  Mineral  circular  of  October  29, 1881,  p.  21, 
Sec  34,  Ed.  of  1889.  The  I'egister  is  also  required,  upon  the  proper 
filing  of  an  adverse  claim, 

to  give  Dotioe  in  writing  to  both  parties  to  the  contest  that  snch  adverse  claim  has 
been  filed,  informing  them  that  the  party  who  filed  the  adverse  claim  will  be  required 
within  thirty  days  from  the  date  of  such  filing  to  commence  proceedings  in  a  oonrt 
of  competent  jurisdiction  to  determine  the  question  of  right  of  iK>88es8ion»  etc.  (Ibid, 
p.  2.S,  Sec.  60). 

It  is  also  the  duty  of  the  local  officers,  upon  the  filing  of  an  adverse 
claim  during  the  period  of  publication  to  stay  all  proceedings  ^<  except 
the  publication  of  notice  and  making  and  filing  of  the  affidavit  thereof,'' 
until  the  controversy  is  settled  or  decided,  or  the  adverse  claim  waived. 
(8ec.  2326  of  Bev.  Stats.)  If  no  adverse  claim  is  filed  within  the  period 
of  publication  it  shall  be  assumed  ^Hhat  no  adverse  claim  exists." 
(Sec.  2325) 

All  these  requirements  are  based  upon  a  presumed  knowledge  on  the 
part  of  the  local  officers  of  the  period  of  publication,  and  of  the  date 
when  it  expires.  And  it  is  a  familiar  principle  that  the  law  should  be 
so  construed  as  to  save  the  right  intended  to  be  secured  and  prevent  a 
forfeiture,  if  such  a  construction  be  admissible.  In  this  case  the  proof 
of  publication  does  not  appear  to  have  been  received  till  January  22, 
1889,  or  on  the  27th  day  after  the  last  day  of  publication,  so  that  only 
three  days  of  the  thirty  days  thereafter,  remained  to  give  the  notice 
and  bring  the  suit  required  by  law,  if  the  adverse  claim  had  been  re* 
ceived  as  it  should  have  been.  The  local  officers  have  no  authority  to 
so  abridge  the  period  allowed  by  law. 

On  January  22, 1889,  the  local  officers  demanded  a  fee  of  $10  for  re- 
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jectiDg  the  adverse  claim.  They  state  that  the  adverse  daimant 
<<  offered  and  was  willing  to  pay  the  same  npon  condition  that  said  ad- 
verse claim  was  favorably  acted  npon  and  the  mineral  entry  suspended.'' 
The  statute  prescribes  the  fees  to  be  paid  to  each  of  the  local  officers 
upon  filing  an  adverse  claim,  as  follows,  (Sec  2238,  Bev.  Stats.) : 

Ninth.  A  fee  of  five  doUars  for  filing  and  acting  npon  each  application  for  patent 
or  adverse  claim,  filed  for  mineral  lands,  to  be  paid  by  the  respective  parties. 

As  already  stated,  the  law  provides  that  if  an  adverse  claim  is  not 
filed  within  the  period  of  publication  it  must  be  assumed  <'  that  no  ad- 
verse claim  exists  f  if  it  does  not  exist  it  cannot  be  **  filed  and  acted 
upon."  The  above  statute  contemptates  a  legal  filing,  ^*  within  the 
sixty  days,"  and  the  ^'  action "  to  be  taken  consequent  thereon,  as  al- 
ready mentioned.  The  demand  of  the  local  officers  was  errouf  ous. 
The  adverse  claimant  was  only  required  to  pay  the  fee  *^for  filing  and 
acting  upon"  his  adverse  claim,  and  that  he  offered  to  do,  and  his 
tender  was  therefore  good  in  law. 

Under  these  circumstances  the  principle  announced  in  the  case  of 
Lytle  V.  Arkansas  (9  How.,  314,  333),  is  applicable  that, 

It  is  a  well  established  principle,  that  where  an  individual  in  the  prosecution  of  a 
right  does  everything  which  the  law  requires  him  to  do,  and  he  fails  to  attain  his 
right  by  the  misconduct  or  neglect  of  a  public  officer,  the  law  will  protect  him. 

The  adverse  claimant  in  this  case  must  be  protected  in  his  right  to 
file  his  adverse  claim.  It  will  therefore  be  received  upon  his  payment 
of  the  fee,  and  be  duly  filed,  and  such  fiirther  action  taken  thereon  as 
the  law  requires. 

The  applicants  have  filed,  since  the  appeal  removed  the  case  to  this 
Department,  a  motion  to  dismiss  the  same  on  the  ground  that  <'  the 
Executive  Department  has  no  jurisdiction  of  adverse  mineral  claims 
which,  under  the  law,  are  adjudicated  exclusively  by  the  courts  of  law| 
and  for  the  further  reason  that  applicant  is  a  protestant  merely  and  has 
no  standing  as  a  litigant  in  the  case,  and  no  right  of  appeal." 

The  first  proposition  is  correctly  stated,  so  far  as  the  subject  matter 
of  the  adverse  claims  is  concerned.  But  this  Department  has  the  right, 
and  it  is  its  duty,  to  deciiie  whether  or  not  an  adverse  claim  has  been 
filed  within  the  period  of  publication,  as  required  by  law.  And  if  it 
has  been  so  filed,  or  presented  for  filing,  and  the  adverse  claim  has  been 
illegally  rejected,  the  adverse  claimant  has  been  denied  a  right  secured 
to  him  by  the  law,  and  from  the  denial  of  that  right  he  can  appeal.  It 
is  a  ^^  question  relating  to  the  disposal  of  the  public  lands  and  to  pri- 
vate land  claims''  within  Rule  81  of  Rules  of  Practice. 

The  second  proposition  is  without  merit.  The  adverse  claimant  is  a 
litigant  for  the  right  to  file  his  adverse  claim.  He  is  knocking  at  the 
door  of  this  Department  that  it  may  be  opened  to  enable  him  to  assert 
his  right  to  the  land  by  the  institution  of  a  suit  in  a  court  of  competent 
jurisdiction,  as  provided  by  law.    This,  I  tbink|  he  has  a  right  to  do. 

The  motion  is  denied. 

Your  judgment  is  reversed. 
2666— VOL  13 *6 
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Bmblsn  V,  Wbbd. 

One  who  ehaTges  a  default  against  an  entryman,  fnmisbee  proof  in  snpport  thereof, 
ftnd  pays  the  costs  of  taking  his  own  testimony,  is  not  a  protestant,  but  a  con- 
testant, even  though  he  formally  waiyes  ail  elatm  to  a  preference  right  of  entry 
in  the  event  of  success,  and  as  such  contestant  is  entitled  to  the  right  of  appeal. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  December  23, 1891, 

By  yonr  letter  of  August  13, 1891,  yon  transmitted  the  applioation 
of  George  F.  Embleu,  asking  that  the  record  of  the  proceedings  in  the 
case  of  George  F.  Emblen  v,  George  V.  Weed,  involying  the  pre-emp- 
tion cash  entry  of  the  latter  for  the  SE  i  of  Sec.  22,  T.  2  N.,  R.  48  W., 
Akron  land  district,  Colorado,  be  certified  to  the  Department,  under 
rules  83  and  84  of  Rules  of  Practice. 

His  application  is  based  upon  your  decision  of  May  28, 1891,  which 
was  adverse  to  him,  and  wherein  he  was  denied  the  right  of  appeal. 
A  motion  for  a  review  of  that  decision  was  denied  by  you  on  the  29th 
of  July,  1891.  Copies  of  these  <lecisions  form  part  of  the  motion 
papers  before  me.  The  others  comprise  a  specification  of  errors  which 
it  is  alleged  those  decisions  contain,  the  arguments  of  counsel  for  plain- 
tiff in  favor  of  the  motion,  and  for  defendant  in  opposition  thereto. 

From  the  papers  before  me,  I  learn  that  Weed  made  cash  entry  for 
the  land  on  the  19th  of  September,  1885,  and  received  final  certificate 
that  day.  On  the  4th  of  October,  1889,  Emblen  filed  affidavit  of  con- 
test, which  resulted  in  a  hearing,  and  a  decision  by  the  local  officers  in 
favor  of  Weed. 

On  the  day  the  hearing  took  place,  Emblen  filed  hi  the  local  office  a 
relinquishment  of  all  preference  right  of  entry  upon  said  land  under  the 
second  section  of  the  act  of  May  14, 1880  (21  Stat.,  140),  and  upon  his 
request,  the  costs  of  the  contest  were  adjusted  under  rule  55  of  Boles 
of  Practice. 

Emblen  having  relinquished  all  preference  right  to  make  entry  for 
the  land,  and  having  declined  to  pay  the  costs  of  the  contest,  you  re- 
garded him  as  a  protestant  in  your  decision  of  May  28, 1891,  and  ap- 
plied the  doctrine  of  Martin  v.  Barker  (6  L.  D.,  703),  to  the  case,  and 
denied  him  the  right  of  appeal  to  the  Department  from  your  decision, 
which,  like  that  of  the  local  officers,  was  in  favor  of  Weed. 

Soon  after  obtaining  final  certificate  for  the  land,  Weed  sold  and  con- 
veyed the  greater  portion  of  it  to  different  parties,  and  at  the  time  of 
the  rehearing,  which  took  place  upon  your  direction,  it  was  a  part  of 
the  town  of  Yuma,  and  was  occupied  by  a  railroad  station,  and  by  the 
residences  and  places  of  business  of  a  large  number  of  people. 

In  your  decision  of  July  29, 1891,  in  which  you  denied  Emblen's 
motion  for  a  review  of  your  former  decision  in  the  case,  you  held  that 
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the  entry  of  Weed  was  confirmed  by  section  7,  of  the  act  of  March  3, 
1891  (26  Stat.,  1095),  and  would  pass  to  patent  under  that  act,  inde- 
pendent of  the  fact  that  it  was  sostained  on  its  merits  and  entitled  to 
patent  on  that  ground. 

It  is  claimed  that  you  erred  in  applying  the  doctrine  of  the  case  of 
Martin  o.  Barker  to  Epablen,  and  also  in  applying  the  seventh  section 
of  the  act  of  March  3, 1891,  to  the  case.  Emblen  insists  that  notwith- 
standing his  relinquishment  of  preference  right  of  entry  to  the  land, 
given  him  by  the  second  section  of  the  act  of  May  14, 1880,  (21  Stat., 
140),  he  remained  a  contestant,  and  did  not  by  that  act  become  simply 
a  protestant.  He  also  insists  that  by  paying  the  costs  of  the  contest 
under  rule  55  of  Bules  of  Practice,  he  is  entitled  to  all  rights  awarded 
to  contestants  prior  to  the  passage  of  the  act  of  May  14, 1880.  Rules 
64  and  55  of  Bules  of  Practice  are  as  follows : 

Rnle  54  Parties  contesting  pre-emption,  homestead,  or  timber-onltnre  en  tries  and 
claiming  preference  rights  of  entry  nnder  the  second  section  of  the  act  of  May  14, 
1880  (21  Stat.,  140),  must  pay  the  costs  of  contest. 

Role  55.  In  other  contested  cases  each  party  must  pay  the  costs  of  taking  testi- 
mony upon  his  own  direct  and  cross  examination. 

Prior  to  the  passage  of  the  act  of  May  14, 1880,  the  preference  right 
of  entry  was  unknown,  but  it  was  not  then  claimed  that  a  contestant 
was  not  a  party  in  interest,  and  that  he  had  no  right  of  appeal.  A  dis- 
tinction was  recognized  between  a  contestant  and  a  protestant  before 
that  act  became  a  law.  A  person  who  charged  a  default  against  an 
entryman,  and  produced  evidence  in  support  of  snch  charge,  and  paid 
the  costs  of  taking  testimony  upon  his  own  direct  and  cross  examina- 
tion, as  required  by  rule  55,  was  a  contestant,  and  entitled  to  the  right 
of  appeal,  while  a  person  who  simply  charged  a  default  and  furnished 
the  information  upon  which  it  was  based,  bnt  paid  no  part  of  the  costs 
of  the  proceedings  which  resulted  from  such  charge,  was  a  protestant, 
without  interest  in  the  case,  and  without  the  right  of  appeal. 

In  your  decision  of  May  28, 1891,  after  reciting  all  the  facts  and  cir- 
cumstances of  the  case,  yon  conclude  by  saying : 

In  the  disposition  of  this  case,  as  aforesaid,  Mr.  Emhlen,  in  view  of  the  fact  that 
he  claims  no  preference  right  of  entry  nnder  act  of  May  14, 1880,  and  the  fact  that 
by  letter  addressed  yon  Jnly  26, 1890,  it  was  ruled,  that  as  to  costs,  Practice  Rale  55 
applied  to  him,  mnst  be  considered  merely  as  a  protestant.  The  mliog  of  the  De- 
partment in  the  case  of  Martin  v.  Barker  (0  L.  D.,  763),  appears  applicable.  Hence 
no  appeal  from  this  decision  to  the  Honorable  Secretary  wiU  be  allowed. 

It  is  unnecessary  to  cite  authorities  holding  that  an  appeal  will  lie 
from  an  order  made  by  you  denying  a  party  a  right.  It  was  so  decided 
in  3  L.  D.,  516,  6  L.  D.,  124,  9  L.  D.,  377,  and  in  numerous  other  cases. 
By  the  above  quotation  from  your  decision,  it  seems  to  me  that  Emblen 
occupied  the  same  relation  to  this  case  that  all  contestants  did  to  con- 
test cases  prior  to  the  passage  of  the  act  of  May  14, 1880.  He  charged 
default  on  the  part  of  the  entryman,  he  furnished  proof  in  support 
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thereof,  and  he  paid  the  costs  of  taking  his  testimony.    This  made  him 
a  contestant,  and  gave  him  the  right  of  appeal. 

In  the  case  of  Ewing  v.  Boarke  (12  L.  D.,  538),  it  was  correctly  held 
that  the  right  of  appeal  cannot  be  exercised  by  one  who  is  not  a  party  in 
interest,  but  in  the  case  of  McKiuley  v.  Walsh  (13  L.  D.,  507),  it  was 
held  that  ''A  protestant  against  pre-emption  final  proof  who  desires  to 
clear  the  record  in  order  that  he  may  enter  the  land,  has  sach  an  inter- 
est  as  entitles  him  to  be  heard  on  appeal."  The  doctrine  of  that  case, 
applied  to  the  one  under  consideration,  would  most  certainly  find  in 
Emblen  a  party  with  sufficient  interest  to  entitle  him  to  be  heard  on 
appeal. 

I  have  given  the  case  careful  consideration,  and  my  conclusion  is,  that 
by  relinquishing  his  preference  right  to  make  entry  for  the  land,  Emblen 
did  not  change  his  relation  to  the  case  from  that  of  contestant,  to  that 
of  protestant,  but  that  by  prosecuting  the  contest,  and  paying  his  coats 
thereof,  as  required  by  rule  55  of  Bules  of  Practice,  he  continued  a  con- 
testant, with  the  right  of  appeal.  Tour  decision  denied  him  that  right, 
and  1  think  he  is  entitled  to  the  relief  asked  for  in  the  application  be- 
fore me.  You  will  therefore  certify  the  proceedings  in  the  case  to  the 
Department,  and  suspend  further  action  until  they  are  passed  upon. 


SUBVST— ISLANB-KOK-KAVIGABLB  8TKBAM. 

J.  H.  Lbssabd. 

An  application  for  the  aarvey  of  an  island  in  a  non-navigable  stream  will  not  be 
allowed. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  OffloOf  Deeem- 

her  23, 1891. 

I  am  in  receipt  of  your  letter  of  October  19, 1891,  transmitting  for 
departmental  action  the  application  of  J.  H.  Lessard  of  Waterloo,  Iowa, 
for  the  survey  of  two  islands  situated  in  Oedar  river,  Sec.  22,  T.  89,  B. 
13  West,  Iowa. 

The  application  is  accompanied  by  the  afBdavits  of  Samuel  H.  Banm 
and  E.  J.  Chapman,  stating  that  the  islands  contain  about  five  acres; 
that  the  width  of  the  channel  on  either  side  between  the  islands  and 
the  main  shore  is  one  hundred  and  fifty  feet  on  the  north  and  two  hun- 
dred feet  on  the  south,  and  the  depth  thereof  at  ordinary  stages  of  the 
water  is  from  four  to  six  feet. 

That  the  islands  are  about  two  feet  above  high  water  mark,  not  sub- 
ject to  overflow  and  the  land  fit  for  agricultural  purposes ;  that  the 
improvements  situated  thereon  consist  of  a  small  house  on  each  island, 
built  since  service  of  notice  and  valued  at  $75. 

Notice  was  duly  served  upon  the  parties,  owning  the  lands  upon 
opposite  sides  of  the  river  and  nearest  thereto,  and  they  have  filed  pro- 
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tests  against  the  sarvey,  olaimiDg  the  proprietorship  of  the  islands 
nnder  riparian  rights. 

Neither  the  application  for  the  surrey  nor  the  accompanying  afBdavits 
contain  an  averment  that  the  river  is  navigable. 

E.  J.  Gowin,  president  of  the  Cedar  Biver  Park  Association,  in  his 
protest,  which  is  sworn  to,  states,  that  said  association  is  the  lawful 
owner  and  in  possession  of  the  entire  river  frontage  (on  the  north  side); 
that  the  islands  are  immediately  in  front  of  the  land  so  owned  by  the 
association. 

J.  E.  Sedgwick,  in  his  protest  (also  sworn  to),  represents  himself  as 
the  owner  of  the  river  ftt)nt  on  the  sonth  of  side  of  the  river  and  oppo- 
site the  two  islands — throughout  their  whole  extent 

The  two  protests  are  made  on  the  following  ground,  namely  : 

1.  Oedar  river  is  not  a  navigable  stream, 

2.  That  said  islands  are  not  above  high  water  mark, 

3.  That  they  are  subject  to  overflow, 

4.  That  they  are  not  fit  for  agricnltural  purposes, 

5.  That  the  configuration  of  the  shore  of  the  main  land  has  materially 
changed  since  the  original  survey  of  the  water  front  on  the  mainland, 

6.  That  protestants  are  the  owners  of  the  islands. 

Several  affidavits  are  filed  in  support  of  the  protests,  from  which  it 
appears  that  the  islands  are  subject  to  overflow  and  are  not  fit  for  ag- 
ricultural purposes;  that  they  are  composed  of  light  sandy  soil  and 
sand  drift,  and  are  densely  covered  with  low  underbrush,  briars  and 
vines,  and  are  prevented  from  being  washed  away  from  the  thickly 
matted  roots. 

The  city  of  Waterloo  is  represented  as  being  one  and  a  half  miles  be- 
low the  islands ;  that  there  has  been  maintained,  by  the  Union  Mill  Com- 
pany, at  said  city  a  dam  across  said  river — ^having  a  water  head  Ax>m 
five  to  six  feet ;  that  the  water  at  the  islands  is  at  all  times  increased  in 
depth  by  reason  of  said  dam ;  that  there  would  be  no  channel  between 
the  north  shore  and  the  north  island  but  for  said  dam. 

By  the  government  survey  made  in  1846  lot  No.  3,  on  south  side  of 
river,  as  meandered  contained  22.40  acres;  a  new  survey  was  made  of 
said  lot  in  Febraary,  1890,  when  it  was  found  to  contain  bat  17.43  acres. 
Protestants  state  that  this  loss  was  caused  by  the  overflow  and  shift- 
ing of  the  river  current. 

Those  rivers  are  regarded  as  public  navigable  rivers  in  law  which  are 
navigable  in  fact.  Packer  v.  Bird  (137  XT.  S.,  666).  It  is  not  shown 
that  Oedar  river  at  Waterloo  is  a  navigable  stream  ;  on  the  contrary^ 
several  affidavits  are  filed  which  show  that  it  is  not. 

Section  5248  of  the  Bevised  Statutes  of  the  United  States  is  as  fol- 
lows: 

So  maoh  of  the  Iowa  river  within  the  State  of  Iowa  as  lies  north  of  the  town  of 
Wapello  shaU  not  be  deemed  a  navigable  liver  or  public  highway,  bat  dams  and 
bridges  may  be  oonstracted  aoross  it. 
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The  Cedar  river  is  a  tributary  of  the  Iowa,  and  the  janction  of  the 
two  rivera  is  aboat  ten  miles  Dorth  of  Wapello,  so  that  the  Gedar  riv^er 
is,  iD  effect,  declared  to  be  non-Davigable  by  public  statute,  and  its 
dams  and  bridges  prevent  its  ase  as  a  highway  of  commerce  over  which 
travel  and  trade  are  or  may  be  condaeted.  It  is,  therefore,  not  navi- 
gable in  fact. 

In  regard  to  streams  not  navigable,  the  common  law  rales  of  riparian 
ownership  were  incorporated  into  the  act  of  May  18, 1776  (1  Stat,  464), 
which  provides  that  in  all  cases  where  the  opposite  banks  of  any  snch 
stream  shall  belong  to  different  persons,  the  stream  and  the  bed  thereof 
shall  be  common  to  both.    Bailroad  v.  Schnrmeir  (7  WalL,  272). 

I  think  it,  also,  sufficiently  appears  that  the  islands  sought  to  be  snr- 
vejed  are  not  fit  for  agricultural  purposes,  since  they  are  subject  to 
overflow,  and  I  concur  in  your  recommendation  that  the  application  be 
disallowed. 


PRACTICB-BEVIEW—KEHSARING— IMPROVEMENTS. 

Forbes  v.  Oole. 

A  motion  for  roview  pf  a  deoision  is  based  upon  some  error  of  the  tiibanal  rendeiini^ 

the  samei  either  in  the  finding  of  fact  from  the  record,  or  in  the  interpretation  of 

the  law  governing  the  fact. 
A  motion  for  a  rehearing  is  based  apon  newly  discovered  evidence,  or  some  error  in 

the  trial  of  the  ease,  by  which  the  complainant  is  deprived  of  a  snbstantiat  right. 
Motion^  for  review,  and  motions  for  rehearing,  invoke  different  ^ud  distinct  remedies 

and  shoald  be  filed  separately. 
A  motion  for  rehearing  on  the  ^nnd  of  newly  discovered  evidence  will  not  be  granted 

unless  it  appears  that  the  alleged  evidence  would  warrant  a  change  of  Judgment. 
The  purchase  of  improvements  made  by  a  prior  ooeupant  is  a  compliance  with  the  law 

In  the  matter  of  improvements,  if  the  purchaser  makes  his  home  on  the  land. 

Secretary  Noble  to  the  OommisHoner  of  the  General  Land  Office^  December, 

23, 1891. 

William  Forbes,  the  contestant  in  the  case  of  said  Forbes  «•  L.  B. 
Oole,  has  filed  a  motion  for  a  rehearing,  reconsideration,  and  review  of 
departmental  deoision  of  April  4, 1891,  awarding  to  the  latter  the  NW. 
i  of  Sec.  23,  T.  25  S.,  B.  9  E.,  M.  D.  M.,  Ban  Francisco,  California. 

The  reasons  assigned  for  the  motion  are : 

1st.  That  said  decision  is  based  upon  a  mistake  of  the  facts. 

3nd.  That  it  is  based  open  a  mistake  of  the  pre-emption  law  in  regard  to  settlement 
and  good  Mth  in  inhabitancy,  cultivation  and  improvement  of  the  land. 

The  coansel  for  Forbes  in  this  motion  invokes  two  remedies,  which 
are  entirely  different  and  distinct  in  character,  and  should  properly  be 
separately  filed. 

A  motion  for  review  of  a  decision  is  based  npon  some  error  of  the 
tribanal  rendmng  the  same,  either  in  the  finding  of  fiM3t  from  the  record, 
or  in  the  interpretation  of  the  law  governing  the  &cts. 
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A  motion  for  a  rehearing  is  based  npon  newly  discovered  evidence,  or 
some  error  in  the  trial  of  the  case,  by  which  the  complainant  is  deprived 
of  a  substantial  right 

The  decision  of  the  local  officers  awarding  the  land  to  Gnle  was  ren- 
dered  in  Jnly,  1887.  May  8, 1891,  three  years  and  ten  mouths  snbse- 
qnent  thereto,  the  contestant,  Forbes,  claims  to  have  discovereil  new 
evidence  which  will  warrant  a  reversal  of  the  judgment  and  a  finding  in 
his  favor.  Now,  when  the  motion  is  reached  for  disposal,  nearly  fonr 
years  and  a  half  have  elapsed  since  the  judgment  of  the  nisi  prius  conrt 
was  rendered.  In  the  meantime,  the  witnesses  for  Oole,  on  whom  he 
must  rely  to  rebut  the  new  evidence,  may  have  died  or  removed  beyond 
his  reach. 

From  these  observations,  it  is  plain  that  motions  for  a  rehearing  filed 
in  this  Department  should  be  carefully  and  cautiously  considered,  and 
granted  only  when  it  is  shown  that  t^e  claimant  has  brought  himself 
clearly  within  the  remedy  invoked.    Has  he  done  so  in  this  casef 

The  newly  discovered  evidence  is  contained  in  the  separate  affidavits 
of  W.  P.  Beck,  Stephen  Hatch,  and  that  of  the  contestant  himself,  all 
of  which  are  of  the  same  import  and  nearly  identical  in  language.  These 
affidavits,  after  stating  the  residence  and  improvements  of  Forbes  on 
the  land,  are  all  to  the  effect  that  Uole  has  never  lived  on  the  land, 
since  June  18, 1887;  that  he  never  placed  any  improvements  on  the 
land,  nor  cultivated  it,  and 

that  affiant  is  informed  and  believes  that  the  said  Cole  was  merely  a  hireling  of  one 
James  Lynch  to  claim  the  land,  and  that  said  Lynch  has  paid  all  the  expenses  of  the 
contest  of  Cole  against  said  Forbes,  and  that  said  Cole  had  agreed  to  convey  his  claim 
to  said  Lynch  before  the  hearing,  and  has  actually  conveyed  shortly  thereafter,  and 
that  said  Cole  never  had  any  interest  in  said  land,  but  was  hired  by  the  said  Lynch 
to  claim  it  for  the  interest  of  said  Lynch,  and  not  for  himself. 

Now,  if  a  new  trial  should  be  granted,  and  these  three  witnesses 
should  testify  that  they  were  informed  and  believed  that  all  these  acts  of 
Cole  weredone  in  the  interest  of  Lynch,  could  it  be  rationally  claimed  that 
such  testimony  would  change  the  judgment  f  The  only  fact  set  out  in 
support  of  such  information  and  belief  of  the  affiant  is,  that  Oole  executed 
to  Lynch  a  deed  for  the  land,  October  29, 1887,  which  was  not  made  of 
record  until  April  27,  1891,  three  weeks  after  the  decision  now  e  ought 
to  be  reviewed. 

Granting  that  this  fact  could  be  conclusively  shown,  would  it  warrant 
a  new  trial!    I  think  not. 

This  deed  was  executed  nearly  a  year  after  he  submitted  his  proof, 
and  three  months  after  the  local  officers  had  sustained  his  entry  on  a 
heiiriug  ordered  by  your  office.  The  fact  that  but  five  dollars  is  stated 
as  the  consideration  is  of  little,  if  any,  force ;  fbr  it  is  an  universal  rule 
of  law  that  the  consideration  expressed  in  a  deed  may  be  disputed. 
The  fact  that  Lynch  did  not  record  tlf0  ^eed  nptil  nearly  two  years 
later,  is  susceptible  of  many  explanations  compatible  with  good  faith 

Moreover,  it  is  nowhere  alleged  in  the  motion,  nor  shown  in  the  affi- 
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davits  in  support  thereof,  that  the  newly  discovered  evidence  was  not 
obtainable  at  the  trial  by  the  ase  of  ordinary  diligence,  which  is  a  ma- 
terial requirement  in  nil  courts  of  law,  and  adopted  by  rale  76,  supra. 
It  is  true,  the  deed  to  Lynch  could  not  have  been  procured  at  the  hear- 
ing, because  it  was  not  then  in  existence,  having  been  made  sabseqnent 
to  the  finding  of  the  local  officers  in  favor  of  Oole. 

Is  there  any  error  of  law  calling  for  a  review  of  the  departmental 
decision  f  The  decision  is  a  simple  affirmance  of  the  judgment  of  yoar 
office,  and  it  is  charged  that  ^'  it  is  based  upon  a  mistake  of  the  pre- 
emption law  in  regard  to  settlement  and  good  faith  in  inhabitancy,  cul- 
tivation and  improvement  of  the  land."  The  point  relied  upon  to  sus- 
tain this  allegation  of  error  seems  to  be  that  Oole  did  not  erect  a  dwell- 
ing on  the  land,  nor  cultivate  or  improve  it. 

Tour  decision  shows  (and  this  fact  is  not  disputed  by  counsel  for 
Forbes)  that  on  the  morning  of  the  17th  of  May,  1886,  Cole  '^  purchased 
of  one  S.  Hatch  the  house  and  improvements  which  eaid  Hatch  had 
put  on  the  same,  at  the  time  he  had  possesssion  of  the  land  "  (page  3, 
Oommissioner's  decision). 

This  Department  and  the  supreme  court,  in  cases  too  nnmerons  to 
need  citation,  have  held  that  the  purchase  of  improvements  made  by  a 
prior  settler  is  a  compliance  with  the  law  as  to  improvements,  provided 
he  makes  his  home  on  the  land. 

This,  then,  is  not  an  error  of  law,  and,  after  a  careful  consideration  of 
the  argument  of  contestant's  counsel,  I  find  no  other  allegation  of  error, 
unless  comment  on  the  evidence  can  be  so  considered.  The  evidence 
has  been  three  times  considered,  and  I  do  not  feel  it  incumbent  on  me 
to  go  over  it  again  for  the  fourth  time. 

There  must  be  an  end  of  litigation  here,  as  well  as  in  the  courts,  and 
a  departure  from  well  established  rules  governing  rehearings  and  reviews 
of  judgments  would  work  iDconceivable  mischief. 

1  am  satisfied  that  this  motion  would  not  be  entertained  in  any  court 
of  record  on  the  showing  made,  and  to  sustain  it  and  entail  four  more 
years  of  litigation  upon  the  parties  hereto  would  be  an  abuse  of  the  dis- 
cretionary power  vested  by  law  in  this  Department. 

The  motion  is  denied. 


SCHOOL  INDEMNITT— SELECTION  FEB. 

State  of  Golobado. 

A  fee  of  one  dollar  each  to  the  register  and  receiver  is  properly  ohargeable  to  th« 
State  for  each  school  indemnity  selection  of  one  hundred  and  sixty  acres. 

Secretary  Noble  to  the  Oammissianer  of  the  Oeneral  Lomd  Office^  December 

28, 1891. 

On  the  11th  of  October,  1890|  a  request  was  made  to  you,  in  behalf 
of  the  State  of  Colorado,  for  a  revocation  of  that  part  of  a  circular  of  your 
office,  dated  March  23, 1887,  and  a{)proved  by  the  Department  May  2^ 
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1887,  (5  L.  D.,  696),  which  provides  that  *<a  fee  of  one  dollar  each  allowed 
registers  aud  receivers  for  each  final  location  of  one  hundred  and  sixty 
acres  by  the  actof  Jnly  1, 1864,  (seventh  subdivision  of  section  2238,  Be- 
vised  Statutes),  mast  be  paid  by  the  State  upon  admission  of  school 
selections ;"  and,  farther  that  the  several  land  offices  in  the  State  be 
instructed  to  discontinue  the  collection  of  fees  on  account  of  such  selec- 
tions, as  being  unauthorized  by  law. 

Under  date  of  October  11, 1890,  in  a  letter  addressed  to  the  attorney 
representing  said  State  and  making  such  request,  you  declined  to  make 
such  revocation  and  to  issue  such  instructions,  and  suggested  that  the 
correctness  of  your  conclusion  should  be  tested  by  an  appeal  from  your 
decision  to  this  Department. 

Such  an  ax)peal  is  before  me,  and  the  error  complained  of  is  stated  in 
the  following  language : 

Error  in  deciding  that  selections  of  school  indemnity  under  the  act  of  February 
26,  1859  (U  U.  S.,  Stat.,  385 ;  sections  2275  and  2276  Beyised  Stat.)  and  the  grant  to 
tbe  state  by  the  act  of  March  3,  1875,  (18  U.  S.,  Stat.,  474),  mnst  be  regarded  as  state 
selections  or  locations  witbin  tbe  meaning  of  tbe  act  of  Jnly  1,  1864.  (13  U.  S.  Stat., 
3.35;  seventh  subdivision  of  section  2238  Rev.  Stat.)»  which  requires  fees  of  tbe 
States  in  making  selections  exclusive  of  those  under  the  agricultural  college  grant. 

Section  7  of  the  act  of  March  3^  1875  (18  Stat,  474),  admitting  Col- 
orado into  the  Union,  provides: 

Tbat  sections  numbered  sixteen  and  thirty-six  in  every  township,  and  where  such 
sections  have  been  sold  or  otherwise  disposed  of  by  any  act  of  Congress,  other 
lands,  equivalent  thereto,  in  legal  subdivisions  of  not  more  than  one  quarter  sec- 
tion, and  as  contiguous  as  may  be,  are  hereby  granted  to  said  state  for  the  support 
of  tbe  public  schools. 

On  the  2d  of  April,  1884,  an  act  was  passed  (23  Stat.,  10)  to  enable 
the  State  of  Colorado  to  take  land  in  lien  of  the  sixteenth  and  thirty- 
sixth  sections  found  to  be  mineral  lands,  and  to  secure  to  the  State  of 
Colorado  the  benefit  of  the  act  of  July  2, 1862,  entitled  "An  act  donat- 
ing public  lands  to  the  several  States  and  Territories  which  may  pro- 
vide colleges  for  the  benefit  of  agricultural  and  mechanic  arts."  This 
act  of  1884  provided : 

That  an  act  entitled  ''An  act  to  enable  the  people  of  Colorado  to  form  a  constitu- 
tion and  state  government,  and  for  the  admisnion  of  the  said  State  into  tbe  Union 
on  an  equal  footing  with  the  original  States,'*  approved  March  third,  eighteen  hun- 
dred and  seven ty-five/shall  be  construed  as  giving  to  the  State  of  Colorado  the  right 
to  select  for  school  purposes  other  lands  in  lien  of  such  sixteenth  and  thirty-sixth 
sections  as  may  have  been  or  shall  be  found  to  be  mineral  lands:  Provided,  That 
such  selections  shall  be  made  from  lands  returned  as  agricultural,  and  upon  which 
at  the  date  of  selection  no  valuable  mineral  discoveries  have  been  made;  and  all 
such  selections  shall  be  reported  to  the  Secretary  of  the  Interior,  who  shall,  if  be  is 
satisfied  such  lands  so  selected  are  not  mineral,  so  certify,  and  thereupon  the  right 
of  said  State  to  such  selected  lands  shall  finally  attach ;  and  the  Secretary  of  the 
Interior  shall  also  ascertain  whether  any  of  such  sixteenth  and  thirty-sixth  sections 
are  mineral  lands,  and  shall  certify  their  character,  which  certificate  shall  determine 
tbe  matter. 
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Section  2238  of  the  BeviBed  Statutes  provides  what  fees  registers 
and  receivers  shall  each  receive,  in  addition  to  their  salaries,  and  the 
seventh  subdivision  of  said  section  reads  as  follows : 

In  the  location  of  lands  by  States  and  corporations  ander  grants  from  Congress  for 
railroads  and  other  purposes  (except  for  agricnltaral  colleges),  a  fee  of  one  dollar  for 
each  final  location  of  onfi  hnndred  and  sixty  acres ;  to  be  paid  by  the  State  or  oor* 
poration  making  snch  location. 

The  act  of  April  2, 1884,  the  provisions  of  which  I  have  already 
quoted,  secured  to  Colorado  the  benefits  of  the  act  which  donated  pab- 
lic  lands  to  the  several  States  and  Territories,  for  agricultural  colleges, 
and  also  allowed  the  State  to  take  lands  for  school  purposes,  in  lieu  of 
any  which  were  found  to  be  mineral  in  sections  sixteen  and  thirty-six. 

The  law  in  existence  at  the  time  this  act  was  passed,  provided,  in 
effect,  that  registers  and  receivers  should  each  receive  a  fee  of  one 
dollar,  for  every  one  hundred  Mid  sixty  acres  of  land  granted  by  Con- 
gress to  the  State  of  Colorado,  except  for  the  land  in  sections  sixteen 
and  thirty  six  in  each  town,  and  for  such  other  land  as  was  granted  said 
State  for  agricultural  colleges,  which  fee  should  be  paid  by  the  State. 

Upon  these  terms  and  conditions  the  State  accepted  the  lands  granted 
it  by  Congress,  which  grants  included  fifty  sections  for  the  purpose  of 
erecting  public  buildings,  fifty  sections  for  penitentis^ry  purposes,  and 
seventy-two  sections  for  university  purposes.  For  these  lands  the  State 
paid,  as  a  locating  fee,  the  sum  of  two  dollars  for  each  one  hundred  and 
sixty  acres,  which  was  equal  to  one  and  one-quarter  cents  per  acre. 
That  is  certainly  not  an  exorbitant  price  to  pay  for  land,  but  it  is  to  be 
relieved  from  the  payment  of  this  sum,  for  such  land  as  the  State  may 
choose  to  take  in  lieu  of  the  lands  in  sections  sixteen  and  thirty-six,  as 
happen  to  be  mineral,  which  prompts  the  application  under  considera- 
tion. All  lands  in  those  sections  not  mineral,  were  granted  to  the  State 
without  a  locating  fee,  as  where  a  designated  section  was  granted,  reg- 
isters and  receivers  had  no  locating  services  to  render-  But  where 
other  lands  wer^  ta^en  by  the  State,  in  lieu  of  such  as  were  mineral  in 
those  sections,  they  must  be  selected,  and  a  fee  of  one  and  one  quarter 
cents  per  acre  was  provided  as  compensation  to  registers  and  receivers 
for  making  a  record  thereof  in  their  offices,  aqd  reporting  such  selections 
to  your  office. 

Other  States  were  the  recipients  of  similar  grants,  for  similar  pur- 
poses, upon  similar  terms,  and  they  neither  objected  to  the  grants, 
nor  to  the  terms.  The  State  of  Colorado  does  not  object  to  the 
grants,  but  desires  to  be  relieved  from  the  terms.  I  see  no  reason  for 
making  an  exception  in  favor  of  that  State,  especially  as  Congress 
nowhere  intimates,  in  the  act  making  these  grants,  that  it  intended  to 
do  more  for  Colorado  than  it  had  done  for  other  States.  It  is  to  be  pre- 
sumed that  Congress  was  familiar  with  the  rules  of  the  Department 
when  it  made  these  grants,  and  that  it  legislated  with  reference 
thereto.    Had  it  desired  to  put  these  lieu  school  lands  upon  the  same 
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footing  as  those  for  agricultaral  colleges,  it  would  have  provided^  as  in 
that  case,  that  they  should  be  located  without  the  payment  of  fees. 
Not  having  made  this  exception,  these  lands  are  taken  by  the  State 
upon  the  same  terms  as  all  other  lands  granted  it,  ^^  except  those  for 
agricultural  colleges." 

While  this  subject,  in  the  form  in  which  it  is  now  presented  may  not 
have  been  directly  passed  upon  by  the  Department,  the  principle  in- 
volved was  diseussed  and  decided  In  the  case  of  the  State  of  Wisconsin 
(2  L.  D.,  667).  In  that  case  your  office  had  held  that  the  State  must  pay 
the  fee  of  one  dollar  each  to  the  register  and  receiver  for  the  location 
of  each  one  hundred  and  sixty  acres  of  swamp  land  granted  it  by  Con- 
gress. Secretary  Teller  reversed  your  decision,  and  held  that  the  lands 
which  passed  by  the  original  grant  were  taken  without  the  payment  of 
^he  locating  fees  authorized  by  section  2238,  Bevised  Statutes,  but  when 
the  State  selected  and  located  indemnity  swamp  lands,  payment  of  the 
fee  would  be  required.  The  acts  granting  swamp  lands,  and  those 
granting  school  lands,  to  the  several  States  and  Territories,  are  quite 
similar  in  their  provisions,  and  the  rule  which  would  apply  to  the  lo* 
cation  of  indemnity  swamp  lands,  would  seem  to  be  applicable  to  the 
selection  of  lieu  school  lands.  Is  to  indemnity  swamp  lands,  the  rule 
was  stated  in  the  decision  cited,  and  I  see  no  good  reason  why  that  rule 
should  not  be  applied  to  the  lieu  school  lands  of  Colorado,  and  to  the 
application  before  me. 

In  view,  therefore,  of  the  fact  that  the  rule  which  I  am  asked  to 
revoke,  has  been  the  standing  rule  of  the  Department  for  many  years, 
under  which  all  the  States  and  Territories  have  selected  their  school 
lands  up  to  the  present  time,  I  do  not  think  the  reasons  urged  are 
sufficient  to  justify  ite  revocation.  Your  decision  of  October  30, 1890, 
in  which  yon  declined  to  revoke  that  part  of  the  oiroular  of  May  2, 1887, 
complained  of,  is  therefore  affirmed. 

In  connection  with  his  appeal  from  your  decision,  the  agent  and  at- 
torney for  the  State  of  Colorado,  asks  for  repayment  of  fees  hereto- 
fore  collected  from  the  State,  on  account  of  the  Selection  of  such  school 
lands.  The  announcement  of  the  fact  that  the  Department  approves 
of  the  conclusion  reached  by  you  in  the  decision  appealed  from«  dis- 
poses of  that,  and  all  other  questions  raised  by  the  application  before 
me,  and  renders  fnither  discussion  unnecessary. 
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PBACTICE-MOTIOK  TO  DISMISS  AN  APPEAL. 

WiNANS  «.  BEIDLEE. 

A  motion  to  dismiss  an  appeal  will  not  be  entertained,  where  the  question 

thereby  inyolves  the  examination  of  the  record  and  testimony  in  a  case  not 
reached  in  its  regular  order. 

Seoretary  Noble  to  the  Oommissianer  of  the  General  Land  Offloej  Decem- 
ber 28, 1891. 

I  have  considered  the  motion  of  Qeo.  A.  Beidler  to  dismiss  the  appeal 
of  J.  F.  Winans  in  case  of  the  latter  against  the  former  involving  the 
NE.  i  of  Sec.  28,  T.  12  N.,  R.  3  W.,  Oklahoma  City,  Oklahoma  Territory. 

The  motion  recites  that  on 

June  5th,  J.  F.  Winans  made  homestead  entry  No.  S961  for  the  same  tract  of  land. 
August  5th,  Winans  filed  protest  against  allowing  Beidler  to  make  homestead  filing 
on  said  tract,  alleging  that  Beidler  *'  entered  aud  occupied  a  portion  of  the  lands 
opened  to  settlement  in  the  Oklahoma  country  prior  to  twelve  o'clooli  noon,  on  the 
2*2d  day  of  April,"  and  that  he  was  therefore  disqualified  to  make  homestead  entry. 
August  15th,  1889,  Beidler  presented  his  homestead  application,  which  was  rejected. 
Beidler  appealed  and,  on  December  27th,  1889,  a  hearing  was  ordered.  The  register 
and  receiver  decided  that  Beidler  was  disqualified  to  make  homestead  entry.  Beid- 
ler appealed  from  the  local  ofiScers'  decision  and  the  Commissioner  of  the  General 
Land  Office  decided  on  August  6th,  1891,  that  Winans's  entry  should  be  canceled  and 
Beidler's  homestead  application  be  allowed.  October  5th,  1891,  Winans,  through  his 
attorneys,  appealed  from  said  decision  and  the  case  is  now  before  yon  for  decision. 

Upon  this  statement  Beidler  moyes  that  the  appeal  of  J.  F.  Winans  be  dismissed 
for  the  reason  that  the  said  Winans  is  now  and  has  been  during  the  pendency  of  this 
contest  before  the  register  and  receiver  and  the  Commissioner  of  the  General  Land 
Office,  an  employ^  of  the  General  Land  Office,  and  he  is,  therefore,  under  section  452 
of  the  Be  vised  Statutes  of  the  United  States,  and  under  oircnlar  instructions  issued 
September  5th,  1890,  approved  by  the  Acting  Secretary,  "Prohibited  from  entering, 
or  becoming  inlereattd  directly  or  indirectly  in  any  of  the  public  lands  of  the  United 
States,''  and  we  pray  the  Honorable  Secretary  to  rule  upon  this  motion  before  consid- 
ering the  merits  of  the  appeal  of  J.  F.  Winans,  and,  irrespective  of  the  merits  of  the 
case. 

■ 

In  argnmeut  in  support  of  the  motion  the  case  of  Herbert  MoMicken 
et  al.  (10  L.  D.y  97),  is  cited  and  relied  upon.  Whatever  bearing  or  ap- 
plication that  case  might  have,  if  any,  apon  the  determination  of  the 
case  at  bar  upon  the  merits,  it  is  impossible  to  tell  without  an  exami- 
nation of  tlie  testimony  and  record  in  the  case  which  the  Department 
would  not  be  justified  in  making  until  the  case  shall  be  reached  in  its 
regular  order.  The  Rules  of  Practice  furnish  the  guide  by  which 
parties  litigant  and  the  Department  may  proceed  in  the  orderly  dispo- 
sition of  cases  on  appeal,  a  departure  therefrom  in  one  instance  would 
only  serve  to  open  the  way  for  other  deviations  in  other  cases  and  con- 
fusion would  be  the  necessary  consequence  which  would  retard  and 
delay  the  disposition  of  cases  before  it.  The  case  of  MoMicken  et  a^, 
supra,  was  decided  upon  the  merits  and  not  upon  a  mere  motion  to  dis- 
miss the  appeal* 
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The  circular  of  September  15, 1890  (11  L.  D.,  348),  to  officers  and  em- 
ployes of  the  Land  Department  is  also  cited  in  support  of  the  motion. 
While  said  circular  prohibits  all  officers,  clerks,  and  employes  in  the 
offices  of  the  surveyors -general,  the  local  land  offices,  and  the  General 
Land  Office,  or  any  other  persons,  wherever  located,  employed  under 
the  supervision  of  the  Commissioner  of  the  General  Land  Office,  during 
such  employment,  from  entering  or  becoming  interested,  directly  or 
indirectly  in  any  of  the  public  lands  of  the  United  States,  It  does  not 
provide  for  questions  as  to  such  disqualification  to  be  adjudicated  in 
appeal  cases  upon  a  motion. 

On  the  17th  day  of  January,  1891,  the  Department  made  an  order 
(12  L.  D.,  64), 

That  until  otherwise  directed,  motions  to  dismiss  pending  oases,  on  Jurisdictional 
questions  arising  on  the  record,  may  be  presented,  orally  or  otherwise,  before  the 
office  of  the  Assistant  Attorney-General,  on  the  first  Monday  of  each  month  .  .  . 
and  no  question  will  be  considered  in  any  case  that  Involves  the  examination  of  the 
testimony. 

The  motion  under  consideration  does  not  come  under  this  rale  because 
it  does  not  raise  or  pretend  to  raise  any  jurisdictional  question,  and 
would  involve  the  examination  of  the  testimony  in  the  case. 

In  the  opening  statement  of  your  decision  you  say  that : 

It  appears  from  the  record  that  some  of  the  questions  involved  in  this  case  have 
not  been  adjudicated  by  this  Department,  and  that  a  huge  number  of  cases  now 
pending  before  this  office  involving  the  same  questions.  Therefore,  for  the  purpose 
of  settling  these  questions  and  establishing  a  precedent,  this  case  is  made  special,  and 
advanced  upon  the  docket. 

Under  this  statement  alone,  it  would  be  manifestly  improper  to  pass 
upon  the  case  upon  a  motion  to  dismiss  the  appeal. 
The  motion  is  denied. 


KliAMATH  IN]>IAK  RHSEBTATIOir. 
P.  D.  HOLOOMB. 

The  lands  embraced  within  the  Klamath  Indian  reservation  were  not  restored  to  the 
pubUc  domain  by  the  act  of  April  8, 1664,  but  reserved  for  disposition  in  accord- 
ance with  the  special  provisions  of  said  act. 

Secretary  Noble  to  the  Oofnmissionev  of  the  Oeneral  Land  Offioe^  Deeenh 

ber  28, 1891. 

I  have  considered  the  appeal  of  Phineas  D.  Holcombftom  your  decis- 
ion of  October  6, 1890,  sustaining  the  action  of  the  local  officers  in  reject- 
ing his  application  to  make  homestead  entry,  filed  November  30, 1889, 
for  lot  5,  and  the  NW.  i  of  the  SW.  i  of  Sec.  3,  lots  8  and  9,  in  Sec.  4, 
and  lots  1  and  2  in  Sec.  10,  T.  13  N.,  B.  1  E.,  Humboldt,  Oalifornia. 

The  tract  of  land  in  question  was  embraced  within  the  limits  of  the 
Elamath  Biver  Indian  reservation  created  by  executive  order  dated 
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November  16, 1865,  and  aecording  to  the  statements  made  by  the  lodian 
ofBce,  said  reservation  has  been  occapied  by  the  Indians  since  that  date. 

By  theactof  Congress  approved  April  8, 1864  (13  Stat,  39),  the  number 
of  Indian  reservations  in  the  State  of  California  was  reduced  tofonr  an<l 
the  reservation  in  question  was  not  selected  as  one  of  the  foar  thns  pro- 
vided for.    By  the  same  act,  however,  it  was  provided  that  the  Indian 
reservations  in  California  which  were  not  retained  as  Indian  reserva- 
tions under  the  provisions  of  the  act,  should  be  surveyed  into  lots,  ap- 
praised and  offered  for  sale  at  public  outcry,  and  after  that  should  be 
held  subject  to  sale  at  private  entry  according  to  regulations  prescribed 
by  the  Secretary  of  the  Interior. 

It  is  true  that  these  provisions  of  the  act  have  never  been  complied 
with  and  the  land  has  continued  to  remain  reserved  for  a  certain  par- 
pose,  viz.,  to  be  disposed  of  as  directed  by  the  act. 

It  is  clear  that  it  was  not  the  intention  of  Congress  to  restore  these 
lands  to  the  mass  of  the  public  domain  to  be  disposed  of  under  the  pub- 
lic land  laws.  This  view  is  most  clearly  set  forth  in  the  decision  of  the 
United  States  district  conrt  in  the  case  of  the  United  States  v.  Forty- 
Eight  Pounds  of  Rising  Star  Tea  (35  Federal  Reporter,  403),  which  de- 
cision was  sustained  by  the  circuit  court  (38  Federal  Reporter,  400). 
Hence  Holcomb,  by  his  settlement  in  December,  1883,  obtained  no  valid 
rights  to  said  tract,  and  his  application  was  pi'operly  rejected  not  only 
for  the  reason  above  stated,  but  for  the  further  reason  that  by  order  of 
the  Secretary  of  the  Interior,  dated  February  25, 1889,  you  were  di- 
rected to  refuse  all  entries  or  filings  attempted  to  be  made  within  the 
boundaries  of  the  reservation  above  mentioned. 

By  eieoutive  order  dated  October  16, 1891,  the  traet  in  question  was 
included  in  the  Hoopa  Yalley  Reservation. 

Your  decision  is  afBrmed. 


HOMBSTBAB-BSan^Klf CB-HirSBAirD  ANB  TflFB-OFFIGBB. 

WiLLIAK  A.  PjIBKES. 

Erroneons  adyiee  of  the  IomI  offloeis  will  not  operate  to  eonte  a  right  denied  by  the 
law. 

A  husband  and  wife  oan  not  each  secnie  an  entry  of  eontignona  lands  by  xesldence  In 
a  honse  bnUt  across  tbe  dividing  line ;  and  where  one  of  snob  parties  has  submit- 
ted proo(  and  receired  final  eertifieate,  the  entry  of  the  other  must  be  eanoeled. 

Mr9t  A88i8t€bnt  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  December  30, 1891* 

WUliam  A.  Parker  made  homestead  entry  on  August  29, 1883,  of  the 
W  i  of  the  BW  i  of  Section  33,  T.  35  N.,  R.  3  B.,  Seattle  land  district, 
Washington. 

On  November  8, 1888,  he  made  final  proof,  showing  cultivation  and 
improvement  of  the  tract  sufficient  to  satisfy  the  requirements  of  the 
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law^ — the  only  qnestion  in  issne  beiDg  tfaat  of  residence.  Belative  to 
thid  the  proof  shows  that  he  began  living  on  the  tract  in  August,  ISSS, 
and  has  since  resided  thereon  continuously,  with  but  one  absence  of 
more  than  a  week;  that  in  «Iannary,  1886,  he  married  Arabella  Van 
Yalkenberg,  who  had  made  homestead  entry  of  an  adjoining  tract ;  that 
as  soon  as  they  were  married  he  built  a  house  on  the  line,  and  the  two 
moved  into  it,  and  have  since  lived  in  that  house* 

About  the  time  of  their  marriage  (as  appears  from  correspondence 
on  file  in  the  record)  he  wrote  to  the  register  of  the  land  office  at  Olym- 
pia,  inquiring  what  course  to  pursue  as  to  residence.  The  register  re- 
plied,— 

A  man  &nd  woman  who  marry  after  each  has  made  a  homestead  entry  of  adjoining 
land  may  Hto  in  a  house  built  on  the  dividing  line;  or,  if  they  have  lesided  on  their 
claims  for  more  than  six  months,  either  may  commute  their  entry  to  cash  entry,  and 
can  complete  the  five  years  residence  on  the  other  entry. 

Mrs.  Parker  made  final  proof  on  her  entry,  receiving  final  certificate 
on  August  23, 1889.  When  Mr.  Parker  offered  his  final  proof  the  local 
officers  rejected  it,  giving  him  his  election  which  of  the  two  tracts  to 
retain.  On  appeal,  you  sustained  the  action  of  the  local  officers; 
whereupon  he  appeals  to  the  Department.  He  contends  that  as  there 
is  no  adverse  claim  of  record,  the  question  is  solely  between  him  and 
the  government,  and  that  as  he  was  misled  by  the  agent  of  the  govern- 
ment, he  has  equitable  rights  that  should  be  considered  in  the  disposi- 
tion of  the  case. 

The  register,  in  his  reply  to  the  entryman's  inquiry,  went  beyond  the 
scope  oi  his  authority.  The  local  officers  have  not  the  power  to 
authorize  any  person  to  violate  the  law,  nor  to  dispense  with  any  stat- 
utory requirement.  In  the  case  of  the  Montana  Improvement  Com- 
pany (4  L.  D.,  67),  it  was  said,  regarding  the  powers  of  the  Secretary 
of  the  Interior : 

He  is  not  at  liberty  to  violats  the  law,  nor  ean  he  authorise  any  one  else  to  violate  the 

lai^.    If|  eyen  in  accordance  with  permission  reoeived  from  him,  the  men 

have  violated  the  law,  they  are  none  the  less  amenable  to  the  law  for  snoh  Tiolation; 
for  such  permission  oonld  not  render  lawfhl  anything  that  the  statate  expressly  fbf^ 
bids. 

The  register  of  a  local  land  office  can  not  be  held  to  possess  author- 
ity that  is  denied  to  the  Secretary  of  the  Interior. 

In  your  letter  to  the  local  officers  yon  say,  that  their  **  decision  in 
the  rejection  of  the  final  proof  of  William  A.  Parker  is  affirmed."  Ton 
do  not  state  specifically  whether  such  affirmance  extends  merely  to  the 
rejection  of  his  proof,  or  whether  it  includes  also  the  affirmance  of  their 
action  in  allowing  him  to  ^^  surrender  all  rights  obtained  under  the 
final  proof  of  his  wife,''  whereupon  his  proof  would  be  accepted — ^the 
same  being  satisfactory  in  other  respects. 

The  Department  has  held  that  where  a  man  and  his  wife  made  entry 
«f  adjoining  tracts,  and  occupied  one  house  built  upon  the  line,  they 
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might  (ander  certain  oironmstances)  elect  which  of  the  two  they  would 
retain. 

In  the  case  of  Thomas  B.  Henderson  (10  L.  D.,  266),  Yiola  O.  Hen- 
derson had  sabmitted  her  proof,  on  November  19, 1887.  It  appearing^ 
therefrom  that  the  two,  being  hnsband  and  wife,  had  built  their  hoase 
npon  the  line,  your  ofBce  suspended  the  entry  of  the  wife,  and  allowed 
the  parties  thirty  days  in  which  to  elect  which  of  the  two  entries  they 
would  retain.  In  the  above  named  case  it  does  not  appear  that  the 
hnsband  had  submitted  final  proof. 

In  the  case  of  John  O.  and  Minerva  0.  Oamer  (11  L.  D.,  207,)  botb 
made  commutation  proof  at  the  same  time,  and  both  proofs  were  rejected* 
You  directed  that  the  claimants  be  required  *'  to  elect  which  one  of  said 
entries  they  will  retain,  after  which  election  the  other  will  be  canceled.* 
Your  decision  was  affirmed  by  the  Department, 

I  fail  to  find  any  departmental  decision  permitting  the  husband  and 
wife  to  elect  which  entry  they  will  retain,  after  the  issuance  of  final  certifi- 
cate to  either  party.  On  the  contrary,  in  the  case  of  Lydia  A.  Tavener 
the  Department  said  (9  L.  D.,  426) : 

A  husband  and  wife,  living  as  one  family,  can  not  maintain  separate  zesldenc^B  at 
the  same  time ;  and  as  the  hnsband  has  been  permitted  to  prove  ap  on  his  reaidencey 
the  wife  can  not  also  prove  np  on  account  of  her  residence  in  the  ■ame  honae  with 
her  husband,  and  during  the  same  period ; 

and  no  opportunity  for  election  was  afforded  the  parties. 

In  the  case  at  bar,  final  certificate  has  been  issued  to  the  wife ;  and 
following  the  rule  in  the  Tavener  case,  supra^  the  husband  can  not  be 
permitted  to  make  proof,  and  no  opportunity  for  election  will  be  given. 
With  this  understanding,  your  decision  is  affirmed. 


8WAMP  JjANl>S'VrBJUD  NOQTES  07  SURVXT. 

Btatb  07  Minnesota. 

The  election  of  the  State  to  be  governed  in  the  selection  of  swamp  landa  by  the  field 
notes  of  snrvey  will  not  preclude  the  allowance  of  a  he'aring  as  to  the  character  of 
tracts  claimed  nnder  the  grant,  hnt  not  shown  to  he  swamp  bj  the  field  notes. 
But  a  hearing  wiU  not  be  ordered  in  snch  casein  the  absence  of  a  prima  f ode  Bhow* 
ing  that  said  landa  are  In  fact  of  the  character  granted. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land   Office^  De- 
cember 31, 1891. 

The  State  of  Minnesota  has  appealed  firom  your  decision  of  Novem- 
ber 22, 1888,  rejecting  its  claim,  under  the  swamp-land  grant  of  March 
12, 1860  (12  Stat.,  3),  to  the  tracts  described  in  said  decision. 

It  appears  that  J.  H.  Baker,  United  States  surveyor  general  for 
Minnesota,  after  an  examination  of  certain  lands  in  Polk,  Marshall^ 
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and  Kittson  countie9,  in  said  State,  reported  certain  tracts  to  be  swamp, 
certifying  in  regard  to  tliem  as  follows,  noder  date  of  May  14, 1878: 

I,  James  H.  Baker,  surveyor  general,  do  hereby  certify  that  after  an  examiDation 
of  the  field-notes  of  the  surveys,  in  accordance  with  the  instructions  of  the  Commis- 
sioner of  the  General  Land  Office,  I  am  satisfied  that  the  greater  part  of  each  quarter- 
section,  or  other  smallest  legal  subdivision  of  the  lands  hereinbefore  described  is 
swamp  and  overflowed  within  the  meaning  of  the  act  of  September  28, 1850,  and  as 
auch  iiiii  .18  to  the  State  of  Minnesota. 

The  list  so  reported  to  be  swamp  and  overflowed,  contained  a  little 
more  than  46,000  acres. 

The  larger  portion  of  this  list  (somewhat  more  than  41,000  acres)  has 
heretofore — to  wit,  on  April  6, 1886 — been  approved  to  the  State  ander 
said  swamp-land  grant. 

The  remaining  tracts,  embracing  in  the  aggregate  abont  five  thou- 
sand acres,  yon  reject,  on  the  ground  that  ^^  the  tracts  described  have 
been  compared  with  the  field-notes  of  the  United  States  sarvey  on  file 
in  your  office,  and  are  found  therefrom  not  to  be  of  the  character  con- 
tern  plated  by  said  grant. 

The  State  appeals  upon  the  following  grounds: 

(1).  It  was  error  to  reject  said  selections,  or  any  part  thereof,  without  an  opportu- 
nity first  offered  the  State  to  be  heard  as  to  the  validity  of  the  selections. 

(2).  It  was  error  to  hold  that  said  lands  are  not  of  the  character  contemplated  by 
the  grant  of  March  12,  1860. 

The  question  primarily  in  issue  is,  whether  the  State  of  Minnesota 
(having  elected  to  be  governed  in  the  selection  of  swamp-lauds  by  the 
field  notes  of  survey),  can  be  allowed  to  contest  a  decision  avowedly 
based  upon  such  field- notes. 

This  question  has  already  been  repeatedly  decided.  In  the  case  of 
Sutton  V.  Minnesota  the  doctrine  is  very  clearly  stated  as  follows  (7  L.  D., 
562) : 

The  field-notes  of  snrvey,  being  entries  in  writing  made  by  a  pnblic  officer  in  the 
regular  discharge  of  his  duty,  are  presumptively  correct,  and  are  i^rima/acM  evidence 
of  the  fact  stated,  of  a  very  high  character.  They  must  be  taken  as  true,  till  disproved 
by  a  clear  preponderance  of  the  evidence ;  and  while  imposing  a  heavy  burden  upon 
the  party  who  attempts  to  disprove  their  correctness  and  to  show  their  absolute  fal- 
sity, they  do  not,  in  my  opinion,  preclude  this  being  done  in  a  proper  case.  The  ar- 
rangement entered  into  betweeen  the  Secretary  of  the  Interior  and  the  proper  author- 
ities of  certain  States,  as  to  the  credit  to  be  given  to  the  field-notes  of  survey,  was  a 
speedy  and  inexpensive  plan  adopted  for  convenience  in  the  adjustment  of  swamp- 
land grants,  and  one  doubtless  which  would  generally  prove  correct ;  but  it  was  not 
in  any  proper  sense  a  contract  between  the  general  government  and  the  State  that 
such  field  notes  should  be  taken  in  all  cases  as  conclusive  evidence  of  the  facts  stated 
therein. 

Wisconsin  (like  Minnesota)  elected  to  make  the  field-notes  of  survey 
the  basis  for  determining  what  lands  passed  under  the  grant  (Swamp* 
land  Circular  of  September  22,  1890,  fourth  paragraph).  But  in  the 
case  of  Wisconsin  v.  Wolf  (8  L.  D.,  555),  although  the  field-notes  showed, 

256fh-V0L  13 47 
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vith  reasonable  certainty,  that  the  greater  part  of  eacb  legal  subdivi- 
sion of  said  tract  was  at  the  time  of  survey,  and  presumably  at  the  date 
of  the  grant,  dry  and  cuhirablej  yet  the  State  was  allowed  sixty  days 
after  receipt  of  notice  of  the  decision  within  which  to  institute  the  usual 
proceedings  for  a  hearing — with  the  understanding  that,  '^  the  field-notes 
failing  to  show  the  swampy  character  of  said  tract,  the  burden  of  proof 
will  be  on  the  State." 

The  decision  in  the  case  of  Nita  v.  Wisconsin  (9  L.  D.,  385,)  was  sub- 
stantially to  the  same  effect. 

In  the  case  of  Dox  v,  Wisconsin  (10  L.  D.,  39,)  it  was  said  that  it  was 
error  to  hold  '*  that  the  field-notes  of  survey  are  conclusive  as  against 
the  State." 

Arkansas  is  another  State  which  elected  to  make  the  field  notes  of 
survey  the  basis  for  determining  what  lands  passed  under  the  grant 
(Swamp-land  Circular  of  September  22, 1890,  supra).  In  the  case  of 
said  State,  decided  by  this  Department  on  the  7tb  instant  (not  re- 
ported), it  was  said : 

The  fact  that  none  of  the  field-notes  describe  the  character  of  the  land  as  swamp 
or  swampy,  wety'or  overflowed,  shoo  Id  not  preclade  an  inyestigation,  when  a  bear- 
ing is  asked  npon  affidavits  showing  that  euoh  is  the  real  character  of  the  land. 

And  you  were  directed  to  order  a  hearing  to  determine  its  true  char- 
acter. 

It  would  therefore  appear  that  the  State  is  entitled  to  a  hearing — 
upon  sufficient  showing  properly  made. 

It  does  not  appear,  however,  that  the  proper  foundation  for  a  bear- 
ing has  been  laid  in  the  present  case.  The  State  has  not — so  fietr  as  the 
record  before  me  discloses — ^furnished  affidavits  showing  that  the  tracts 
selected  by  it,  which  selections  have  been  rejected  by  you,  are  iswamp- 
land.  Its  first  allegation — that  '^  it  was  error  to  reject  said  selection^ 
or  any  part  thereof,  without  an  opportunity  first  offered  the  State  to  be 
beard  as  to  the  validity  of  the  selections,"  does  not  even  so  much  as 
assert  that  a  single  tract  among  those  rejected  was  in  fact  swampland, 
or  that  it  has  sustained  any  loss  whatever  as  the  result  of  your  de- 
cision. Its  second  allegation — that  ^Mt  was  error  to  hold  that  said 
lands  are  not  of  the  character  contemplated  by  the  grant  of  March  12, 
I860  " — is  not  a  specific  pointing  out  as  to  wherein  the  error  lies. 

Your  judgment  rejecting  the  selections  embraced  in  the  list  of  lands 
contained  in  your  decision  is  therefore  affirmed.  You  will,  however, 
notify  the  State  authorities  that  in  case  they  shall,  within  ninety  days 
after  receipt  of  notice  hereof,  make  application  for  a  hearing,  specify- 
ing what  tracts  are  swamp  and  supporting  the  same  in  each  case  by 
affidavit  that  shall  constitute  a  prima  facie  showing  that  such  tracts 
are  swamp,  overflowed,  or  wet,  then  a  hearing  will  be  gianted,  and  the 
case  adjusted  upon  the  evidence  taken — a  special  agent  of  your  office 
to  bft  present,  of  course,  to  represent  the  United  States  on  the  occasion 
of  such  hearing. 
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Abandonmeot* 

•   See  Betidence. 

Of  ammSMEfectedpcefimption  claim  pre- 
somed  on  the  initiailoxi  and  mainteinaDoe 
of  a  homestead 617 

Accounto. 

See  Feet,  RepaymerU, 

Adverse  Claim* 

See  Mining  CkUm, 

Admistrator. 

See  PreimpHon. 

AilldavU. 

See  Application,  Oontett. 
Agent. 

The  authority  of  one  acting  for  a  State 
sufilciently  appears  where  his  acts  are 
recognized  by  the  Department  and  rati- 
fied by  the  State ^  B70 

Alaska. 

See  Beeervation. 

Liand  actually  occupied  In  good  faith 
by  natives  is  reserved  from  disposition 
nntil  such  time  as  Ck>ngress  shall  prescribe 
the  terms  on  which  they  may  acquire 
tiUe 180 

The  right  to  enter  non-mineral  land  for 
the  purposes  of  trade  and  manufactures 
Is  limited  to  one  entry  of  not  exceeding 
160  acres  of  contiguous  lands,  and  as 
nearly  as  practicable  in  square  form 606 

In  surveys  the  deputy  surveyor  may,  in 
Isolated  localities,  administer  the  requisite 
oaths  to  chainmen  and  others 606 

Alien. 

See  Homestead,  Settlement. 

Can  acquire  no  rights  by  settlement  en- 
try or  filing  as  against  a  bona  fide  adverse 
claimant;  but  the  claim  of  another  set 
up  in  bad  faith  to  wrong  and  defraud  the 
settler  will  not  defeat  his  right  to  file  dec- 
laration of  intention  and  perfect  his  title.  842 

Alienation. 

A  mortgage  given  in  good  faith  on  the 
purchase  of  the  Improvements  and  pos- 
sessory right  of  another,  and  to  secure  the 
repayment  of  money  advanced  to  pay  the 
government  price  of  the  land,  does  not 
defeat  the  preemptive  right 198 
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One  who  loans  money  upon,  or  pur- 
chases, unpatented  land,  is  not  an  Inno- 
cent purchaser,  but  a  conditional  incum- 
brancer or  purchaser 889 

Prior  to  enactment  of  section  7,  act  of 
March  3, 1891.  there  was  no  such  thing  as 
an  "innocent  purchaser*'  before  patent.  389 

A  transferee  who  purchases  after  Judg- 
ment of  cancellation  is  not  entitled  to  be 
heard  in  defense  of  the  entry  on  the 
ground  that  he  had  no  notlceof  the  cancel- 
lation, and  purchased  the  land  without 
notice  of  fraud  on  the  part  of  the  entry- 
man  805 

A  mortgagee  who  does  not  file  in  the 
local  office  a  notice  of  his  interest,  can 
not  call  in  question  the  validity  of  pro- 
ceedings against  the  entry 560 

Allotment. 

See  Indian  Lands, 

Appeal. 

See  Practice. 

Application. 

See  Cancellation,  Contest. 

Legal  application  to  enter  while  pend- 
ing withdraws  from  any  other  disposition 
tfieland  embraced  therein 56 

To  enter,  and  while  pending,  is  only 
equivalent  to  an  entry  on  the  part  of  the 
applicant,  where  the  land  is  subject 
thereto,  and  the  application  is  improperly 
refused 496,508 

Appeal  from  the  rejection  of,  does  not 
operate  to  save  or  create  rights  not  se- 
cured by  the  application  itself 503 

To  enter,  pending  on  appeal,  is  equiva- 
lent to  an  entry  only  so  far  as  the  rights 
of  the  applicant  are  concerned ;  and  rights 
thereunder,  as  against  a  subsequent  in- 
tervening entry,  are  dependent  upon  the 
status  of  the  applicant  at  the  date  of  his 
appeal 71 

If  rejected,  rights  thereunder  can  only 
be  saved  by  appeal 250,365 

The  time  within  which  appeal  may  be 
taken  from  the  rejection  of,  is  limited  by 
the  notice  of  such  action,  and  not  by  the 
action  Itself 698 

On  appeal  from  the  rejection  of,  the  ap- 
plicant need  not  serve  notice  upon  other 
applicants  for  the  same  tract,  where  the 
quesiiou  is  solely  between  each  applicant 
and  the  government 89 
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Tlie  local  office  bas  no  authority  to  stip* 
nlate  thai  a  rejected,  shall  be  held  In  abey- 
ance, without  appeal,  to  await  depart- 
mental action  in  a  Bimilar  case 2S0 

An  appeal  from  the  rejection  of,  on  the 
ground  that  the  existing  entry  then  cover- 
ing the  land  is  Invalid,  confers  no  right 
upon  the  applicant,  where  said  entry  is 
under  investigation  by  the  Department..  880 

To  enter,  may  be  received  during  the 
time  allowed  for  appeal  from  a  decision 
canceling  a  prior  entry,  but  should  not  be 
made  of  record  until  the  rights  of  the 
former  entryman  are  finally  determined.  000 

To  enter  lands  covered  by  the  existing 
entry  of  another  confers  no  right  upon  the 
applicant;  and  if  rejected,  and  appeal 
taken,  it  is  not  a  pending  application  that 
will  attach  on  the  cancellation  of  the  pre- 
vious entry - 602 

To  enter  land  included  within  the  exist- 
ing entry  of  another  confers  no  rights 
upon  the  applicant 381 

To  file  declaratory  statement  for  lands 
included  within  an  existing  indemnity 
withdrawal  confers  no  right 214 

To  enter  lands  formerly  embraced 
within  the  withdrawal  for  the  Marquette, 
Houghton  and  Ontonagon  road  may  be 
accepted  for  lands  covered  by  unapproved 
selections,  subject  to  the  claim  of  the  com- 
pany     66 

To  enter  under  the  homestead  law  re- 
lates back  to  the  Initial  act  and  cuts  off 
all  Intervening  claims 164 

To  make  homestead  entry  should  bear  a 
date  approximate  to  the  date  of  the  pre- 
liminary affidavit 206,506 

To  make  timber-culture  entry  should  be 
jxresented  within  a  reasonable  time  after 
the  execution  of  the  preliminary  affidavit  366 

To  make  desert  entry  must  show  that 
the  applicant's  knowledge  as  to  the  char- 
acter of  the  land  is  derived  from  a  per- 
sonal examination  of  the  same 21 

The  preliminary  affidavits  of  an  appUca- 
oant  for  desert  entry  and  his  witnesses 
must  be  made  at  the  same  time  and.be- 
lore  the  same  officer 21 

Personal  inspection  of  the  land  prior  to 
desert  land,  confers  no  rights  as  against 
other  applicants  or  settlers 207 

To  purchase  under  the  act  of  June  3, 
1878,  is  not  abandoned  by  a  second,  for  the 
same  land S08 

To  enter,  filed  with  a  relinquishment 
does  not  defeat  the  right  of  an  adverse 
settler 148,192 

As  between  one  applying  to  enter  under 
a  relinquishment  and  another  applying 
for  the  right  of  contest  the  Judgment  of 
the  register  at  the  time,  on  the  question 
of  priority,  will  be  accepted  in  the  ab- 
sence of  clear  showing  of  error  therein  ..  641 

To  enter,  is  not  affected  in  its  legal  oper- 
ation by  the  second  application  of  the 
■ame  party M 


To  enter,  filed  with  a  timber-culture 
contest,  takes  effect  as  of  the  date  when 
filed  on  the  cancellation  of  the  entry  un- 
der attack,  and  excludes  intervening  ad- 
verse claims 401 

To  enter,  filed  with  a  timber-culture 
contest,  reserves  the  land  covered  thereby 
from  any  other  disposition  while  pending  l^Si 

To  enter,  filed  with  a  timber-culture 
contest,  that  is  accepted  and  then  dis- 
missed on  technical  grounds,  takes  effect 
as  of  the  date  when  filed,  on  the  subee-  • 
quent  relinquishment  of  the  entry,  and 
precludes  other  disi>osltion  of  the  land 
until  the  contestant  has  been  heard 

To  enter  under  the  timber<:ulture  law, 
filed  with  a  timber-culture  contest,  estops 
the  contestant  from  claiming  another 
tract  under  said  law  as  against  a  subse- 
quent settler  thereon 

To  enter,  filed  with  a  contest,  stands  re- 
jected without  further  action,  if  the  con- 
testant falls  to  exercise  his  preferred 
right  within  thirty  days  after  notice  of 
cancellation 070 

Arid  Land. 

See  Be$erv0ir  Landi. 

All  rights  of  entry  are  suspended  on 
lands  falling  within  the  plan  of  irrigation 
contemplated  by  the  act  of  October  2, 1888.    45 

Attorney. 

Objection  to,  on  the  ground  that  he  is 
disqualified  under  section  190,  Revised 
Statutes,  comes  too  late  when  raised  for 
the  first  time  on  review 015 

California. 

Se^  StatM  and  Territories. 

Canals  and  Ditches* 

See  Sight  of  fToy. 

Cancellation. 

Judgment  of,  takes  effect  as  of  the  date 
rendered  and  the  land  released  thereby 
becomes  subject  to  entry  as  of  such  date, 
without  regard  to  the  time  when  such 
Judgment  is  noted  as  of  record  in  the  lo- 
cal office 606 

Judgment  of,  opens  the  land  to  settle- 
ment ;  and  a  motion  for  the  review  of  such 
Judgement  does  not  operate  to  reserve  the 
land,  though  the  settlement  is  subject  to 
the  final  disposition  of  said  motion 18S 

Judgment  of,  will  not  be  set  aside  where 
no  error  is  alleged  against  the  same  in 
the  petition  for  reinstatement 468 

An  order  suspending  a  previous  Judg- 
ment of,  is  notice  to  subsequent  appli- 
cants that  the  land  embraced  therein  is 
not  subject  to  appropriation 6M 

Certificate. 

Issuance  of  final,  by  the  local  office  does 
not  prevent  the  Ijand  Department  from 
subsequently  inquiring  into  the  good  of 
the  transaction,  and  canceling  the  entry 
if  allowed  in  violation  of  law 
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Certiorari. 

Notice  of  aiypUcaUon  for,  Bhonld  be 
served  upon  the  opposite  i>art7 078 

Notice  of  an  application  for,  need  not 
be  served  on  the  attorney  of  the  opposite 
party  where  dne  service  Is  made  npon  the 
party  himself 580 

The  rule  requiring  a  copy  of  the  Com- 
missioner's decision  to  accompany  the 
application  has  been  uniformly  followed 
though  not  included  in  the  Rules  of  Prac- 
tice  686 

Failure  to  file  a  copy  of  the  Ck>mmis- 
sioner's  decision  with  the  application  can 
not  be  cured  by  filing  such  copy  after  the 
application  is  dlsmlsed.  The  Department 
may  waive  this  objection 63S 

Will  lie  to  review  the  action  of  the  Com- 
missioner in  ordering  a  hearing 299 

Will  not  be  granted  where  the  right  of 
appeal  is  lost  through  failure  to  assert 
the  same  within  the  prescribed  period.897, 478 

Circniars. 

See  table  of,  page  XVin. 

Citizenship. 

Children  bom  of  a  White  man  (adtisen 
of  the  United  States)  and  an  Indian  wo- 
man (his  wife)  are  by  birth  citizens  of  the 
United  States 883 

Coal  Land. 

The  price  of ,  is  to  be  determined  by  the 
distance  of  the  land  from  a  completed 
railroad  at  the  date  of  entry,  and  not  at 
the  date  of  the  application 887 

In  determining  the  "continued  good 
faith"  of  the  applicant  his  degree  and 
condition  in  life  may  be  considered  ..1...  414 

Commntation. 

See  HometUad,  Oklahoma. 

Confirmation. 

See  BtUry  (sub-title,  section  7,  act  of 

March  8, 1891). 

Contest. 

See  Contestant. 

Generally. 

Applications  for  the  right  of,  take  pre- 
cedence In  the  order  in  which  they  are 
actually  received  at  the  local  office 188, 190 

On  filing,  the  local  office  may  properly 
require  a  deposit  of  a  reasonable  sum  as 
security  for  costs 669 

In  the  matter  of  the  affidavit  of,  the 
testimony  of  one  corroborating  witness  is 
sufficient 24 

A  letter  from  the  receiver  of  a  local  of- 
fice attached  to  an  affidavit  of,  in  support 
of  the  charge  therein,  may  be  accepted  as 
due  corroboration,  where  said  charge  in- 
volves a  matter  of  record  within  the  of- 
ficial knowledge  of  said  officer 
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Should  not  be  dismissed  on  the  ground 
that  the  information  was  sworn  to  before 
an  attorney  of  record  in  the  case 121 

Objection  to  the  sufficiency  of  the  affi- 
davit of,  can  only  be  raised  by  the  defend- 
ant, and  not  by  him  prior  to  the  day  set 
for  the  hearing 268 

Supplemental  a^ldavlt  of,  does  not  con- 
stitute an  abandonment  of  the  prior 
charge,  or  waive  rights  secured  there- 
under   105 

If  a  defendant  desires  to  test  the  suffi- 
ciency of  the  affidavit  of,  without  a  de- 
cision on  the  merits,  he  can  decline  to 
plead  and  allow  Judgement  to  go  as  for 
want  of  plea,  and  appeal  therefrom,  as- 
signing as  error  the  order  overruling  his 
demurrer ^ 848 

Offered  during  the  i>endency  of  govern- 
ment inroceedlngs  against  the  entry  may 
be  properly  rejected 94,450 

Hearing  on,  should  not  be  ordered  dur- 
ing the  pendency  of  government  proceed- 
ings   665 

Offered  pending  proceedings  by  the 
government,  should  be  received  and  held 
subject  to  the  result  of  said  proceedings; 
and  if  they  fail,  the  contestant  is  then  en- 
titled to  proceed  as  of  the  date  when  his 
ai)pllcation  was  filed 105 

FUed  during  the  pendency  of  a  prior, 
should  be  received  and  held  without 
further  action  until  final  disposition  of 
the  prior  suit,  the  right  of  the  second  con- 
testant taking  effect  as  of  the  date  when 
the  charge  is  filed 196,438 

On  the  ground  of  relinquishment  and 
abandonment,  begun  for  si)eculatlve  pur- 
I>oses  by  one  who  holds  the  relinquish- 
ment, and  subsequently  files  the  same, 
confers  no  right  on  cancellation 498 

A  charge  of  fraud  must  fail  if  the  alle- 
gation is  not  established  by  such  evi- 
dence as  will  convince  a  reasonable  mind .   74 

Charging  sale  of  relinquishment,  must 
fall  where  it  appears  that  the  Instrument 
was  executed  during  the  sickness  of  the 
entryman,  and  when  he  could  not  go  upon 
the  land,  was  returned  to  him  and  retained 
in  his  possession 689 

Where  It  is  made  to  appear  that  the 
entry  under  attack  was  procured  through 
false  and  fraudulent  statements  it  must 

be  canceled 694,611 

Where  the  charge  as  laid  fails,  the  con- 
testant can  not  insist  on  a  Judgment  of 
cancellation  for  some  default  not  charged ; 
and  where  rights  of  third  parties  are  not 
involved,  and  bad  faith  is  not  manifest, 
the  government  will  not  insist  upon  for- 
feiture   627 

No  rights  are  acquired  through  a  spec- 
ulative, that  can  be  asserted  as  against 
an  Intervening  entry 133 
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On  the  death  of  the  entryman,  pending 
proceedings.  snbBequent  action  on  behalf 
of  the  decedent  must  be  authorized  by  the 
heirs  or  legal  representatives :    00 

Not  defeated  by  relinquishment  of  the 
contested  entry 487 

Pendency  of.  does  not  excuse  non-com- 
pliance with  law 271 

Acts  In  compliance  with  law  performed 
by  the  claimant  prior  to  notice,  but  in- 
duced by  the  Impending  suit, will  not  cure 
the  default,  nor  defeat  the  contest 121 

A  preferred  right  of,  as  against  a  town- 
site  selection,  may  be  equitably  accorded 
a  bona, tide  homestead  settler  on  a  tract 
covered  by  a  town-site  declaratory  state- 
ment  143 

Dismissal  of  a,  by  the  local  office,  and 
failure  to  appeal  therefrom,  effects  a  final 
disposition  of  the  case 196 

May  be  properly  dismissed  where  the 
contestant  states  under  oath  that  he  was 
mistaken  In  the  matters  alleged  against 
the  entry W9 

Proposal  of  the  contestant  to  withdraw 
his  suit,  on  condition  that  another  con- 
testant will  do  the  same,  will  not  limit 
the  action  of  the  Department,  nor  abridge 
the  right  of  the  other  contestant 693 

May  be  properly  dismissed  when  con- 
tinued by  stipulation  to  a  day  certain, 
and  the  contestant  falls  to  appear 300 

In  which  an  intervenor  has  been  recog- 
nized should  not  be  disposed  of  prior  to 
the  day  fixed  for  hearing,  and  without 
notice  to  said  intervenor 24 

When  a  statutory  ground  of  cancella- 
tion is  set  up  and  notice  Issues  thereon, 
the  suit  Is  regularly  initiated  so  far  as  a 
stranger  to  the  record  Is  concerned,  and 
can  not  be  dismissed  prior  to  the  day 
fixed  for  hearing,  and  without  notice  to 
the  contestant 124 

The  government  is  not  precluded  from 
considering  the  evidence  submitted  by  the 
contestant's  withdrawal 121,437  ' 

Proceedings  against  a  final  entry  must         j 
be  authorized  by  the  General  Land  Office.  429  ; 

Homestead. 

In  proceedings  against  the  entry  of  a 
deceased  homesteader  the  heirs  of  the  en- 
tryman  are  entitled  to  notice 871 

An  allegation  that  the  claimant  has 
never  resided  on  the  land,  that  his  home 
and  place  of  business  Is  elsewhere,  la 
equivalent  to  a  charge  of  abandonment; 
and  a  notice  issued  thereon  to  answer  the 
charge  of  abandonment  is  not  bad  for  var- 
iance   121 

Swamp  Land. 

Against  a  selection  of  land  reported  as 
of  the  character  granted  should  not  be  al- 
lowed, except  upon  a  nhowlngthat  would 
warrant  cancellation  if  the  allegations 
were  proven 259 


Against  selections  should  not  be  allowed 
during  the  i>endency  of  government  pro- 
ceedings Instituted  to  ascertain  the  char- 
acter of  the  land 

Timber  Culture. 

See  Application. 

A  general  charge  of  abandonment,  un- 
accompanied by  a  specific  allegation  of 
non-compliance  with  law,  will  not  war- 
rant a  hearing lOT 

The  defendant  has  the  right  to  Insist 
upon  a  specific  statement  of  the  grounds 
of  contest,  and  a  retrial  will  be  directed 
where  both  charge  and  notice  are  indefi- 
nite, and  due  exception  is  taken  thereto. .  8S7 

Under  a  general  charge  of  non-compli- 
ance with  law  in  the  matter  of  cultivation 
and  planting,  the  speculative  character  of 
the  entry  can  not  be  shown 

Not  premature,  when  the  day  set  for 
hearing  is  subsequent  to  the  expiration  of 
the  year  in  which  the  default  is  charged, 
and  the  notice  is  not  served  imtU  after 
the  expiration  of  said  year 

Begun  prior  to  the  expiration  of  the 
year  in  which  the  default  is  charged, 
should  not  be  dismissed  prior  to  the  day 
fixed  for  hearing  and  without  notice  to 
the  contestant 12A 

Failure  to  secure  the  requisite  growth 
of  trees  does  not  call  for  cancellation  if 
the  failure  is  not  due  to  the  negligence  of 

theentryman 90 

Failure  to  plant  the  full  acreage,  or  se- 
cure the  requisite  growth  of  trees,  does 
not  necessarily  call  for  cancellation, 
where  good  faith  is  manifest 254 

For  failure  to  break  the  requisite  five 
acres  the  first  year  must  fall  where  it  ap- 
pears that  through  an  error  of  the  local 
office,  in  describing  the  land  applied  for. 
the  breaking  was  done  on  an  adjacent 
tract 116 

One  who  alleges  and  proves  a  substan- 
tial failure  on  the  part  of  the  entrymanto 
comply  with  any  statutory  requirement, 
is  entitled  to  a  judgment  of  cancellation 
as  against  the  entire  entry  (Llndermanv. 
Walt,  overruled) 4W 

Circular  regulations  of  August  18, 1887, 
directing  the  disposition  of  applications 
to  enter,  filed  with  the  contest,  on  termi- 
nation of  suit 670 

Contestant. 

The  relinquishment  of  a  contested  entry 
does  not  defeat  the  preference  right  of  a. 
If  he  can  show  that  hi^  contest  caused  the 
cancellation  of  the  entry 437 

Rights  of  a,  not  defeated  by  a  relin- 
quishment filed  during  the  pendency  of 
the  contest  if  the  evidence  submitted  war- 
rants cancellation  on  the  charge  as  laid 
by  hlra 34,19 
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Should  not  "be  allowed,  on  filing  the  re- 

inqnlshmentof  theentryman,  to  exercise 

the  right  of  entry  during  the  pendency  of 

a  plea  in  Intervention  setting  up  fraud 

and  collusion  as  against  the  contest 24 

One  who  contests  an  entry  and  secures 
the  cancellation  thereof  is  entitled  to  a 
preferred  right  of  entry US 

The  right  to  complete  an  entry,  initiated 
by  one  who  contests  a  timber-culture  en- 
try, and  applies  to  enter  the  land  covered 
thereby,  but  dies  prior  to  the  favorable 
termination  of  the  suit,  descends  to  the 
heirs 84 

Who  does  not  apply  to  make  timber-cul- 
ture entry  until  after  the  passage  of  the  act 
of  March  3, 1891,  can  not  make  such  entry 
by  virtue  of  his  preference  right IW 

A  second,  who  files  an  affidavit  of  con- 
test, secures  no  preference  right  thereby 
if  the  entry  is  canceled  on  the  prior  con- 
test  <W6 

No  preferred  right  can  be  secured 
through  a  contest  begrun  for  speculative 
puriwses 138,408 

Failure  to  exercise  the  preference  right 
within  the  statutory  pertod  will  not  de- 
feat such  right  where  the  delay  is  caused 
by  the  local  office  referring  the  matter  to 
the  Commissioner  for  instruction 271 

Failure  of,  to  exercise  preferred  right 
within  thirty  days  after  notice  of  cancel- 
lation, will  not  defeat  said  right  where  the 
contestant  is  informed  in  said  notice  that 
his  right  will  not  be  recognized  on  ac- 
count of  an  intervening  claim 487 

A  successful,  who  fails  to  exercise  his 
right  within  the  statutory  period,  will  not 
be  heard  to  plead  want  of  notice  of  can- 
cellation as  against  an  intervening  claim 
where  the  notice  is  sent  to  the  address 
given  by  his  attorney , ^70 

In  a  hearing  ordered  between  an  inter- 
vening entryman  and  a  successful,  the  is- 
sue is  limited  to  the  qualifications  of  the, 
and  his  right  to  make  entry 86 

One  who  prefers  charges  against  an  en- 
try, furnishes  evidence  in  support  there- 
of, and  pays  the  cost  of  his  own  testimony, 
Is  a  contestant,  though  he  may  formally 
waive  the  statutory  preference  right 722 

Who  has  obtained  a  Judgment  of  can- 
cellation, as  to  part  of  an  entry ,  may  waive 
the  preference  right  thus  secured  and  at- 
tack the  entry  in  its  entirety,  or  exercise 
such  right,  and  then  proceed  against  the 

remainder  of  said  entry 271 

Who  commences  action  against  a  home- 
stead entry,  and  at  the  same  time  against 
a  timber-culture  entry,  and  files  therewith 
an  application  to  enter  under  the  timber- 
culture  law,  is  bound  thereby  as  against  - 
one  who  subsequently  settles  on  the  home- 
stead  tract,  and  will  not  be  heard  to  as- 
sert any  right  thereto  under  the  timber- 
culture  law 283 
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Costs. 

See  Practice, 
Decision. 

See  Land  Department, 

Of  the  Department  in  matters  of  proced- 
ure, is  notice  to  all  parties,  equally  with 
the  rules  of  practice 085 

Declaratory  Statement. 

See  Filing. 

Desert  Land. 

See  Application,  Entry,  Final  Proof. 

A  water  supply  derived  from  wells  lo- 
cated on  the  land  may  be  accepted  as 
sufficient,  if  it  be  shown  that  said  supply 
is  controlled  by  the  entryman,  is  perma- 
nent in  character,  and  efTectiyely  used  for 
the  puri>ose  of  reclamation 80 

Donation  Claim. 

The  act  of  August  6,  1888,  confirms 
claims  that  were  "  set  off  to  orphans  of 
claimants"  regardless  of  the  qualifica- 
tions of  the  original  claimants,  if  at  the 
date  of  said  act  there  is  no  adverse  claim, 
and  there  has  been  due  occupation  and 
cultivation  of  the  land 51 

Entry. 

See  Alienation,  Cancettation,  Survey. 

Generally. 

Properly  made,  when  the  land  Is  sub- 
ject to  appropriation,  must  remain  of  rec- 
ord untU  properly  canceled  or  results 
in  a  patent 886 

Two  for  the  same  tract  should  not  be 
allowed  at  the  same  time 686 

Can  not  be  made  of  land  included 
within  a  reservation  created  by  executive 
order 888 

Can  not  be  allowed  to  stand  where  it  is 
procured  through  fraud  and  misrepresen- 
tation as  against  the  heirs  of  a  deceased 
adverse  claimant 504 

Procured  through  false  and  fraudulent 
testimony  must  be  canceled 612 

A  specific  right  of,  accorded  by  depart- 
mental decision  must  be  exercised  within 
the  period  designated  in  the  absence  of 
good  reason  shown  for  delay 206 

In  a  case  of  confilct  arising  through  a 
change  of  subdivlsional  descriptions, 
caused  by  a  resurvey,  and  the  local  office 
taking  action  without  reference  thereto, 
the  rights  of  the  prior  entryman  are  su- 
perior   219 

Will  not  be  reinstated,  where  the  peti- 
tion therefc^  alleges  no  error  in  the  judg- 
ment of  cancellation 458 
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Allowed  on  a  rellnqnlBliment  during 
the  pendency  of  a  contest,  shonld  not  be 
eanceled  in  the  interest  of  the  contestant, 
on  the  snooessf  ul  termination  of  the  suit, 
without  opportunity  to  the  interrening 
entryman  to  show  cause  why  the  contest- 
ant Is  not  entitled  to  enter  the  land 84 

Made  by  a  person  previously  adjudged 
insane  is  void  ab  iniHo 641 

Desert  Land. 

A  personal  inspection  of  the  tract  prior 
to  application  therefor  confers  no  prior- 
ity as  against  other  aiypUcants  or  set- 
tlers  S07 

The  initial  act  in  establishing  a  claim 
is  the  payment  of  25  cents  per  acre,  and 
prior  thereto  no  rights  are  acquired  un- 
der the  act  of  1877 207 

Made  after  the  passage  of  the  act  of  Oc- 
tober 2, 1888,  of  lands  subsequently  desig- 
nated for  reservoir  purposes  is  invalid, 
but  may  be  suspended  under  section  17, 
act  of  March  8, 1891,  with  a  view  to  allow- 
ance in  the  event  the  land  is  not  required 
for  the  purpose  designated 46 

If  the  record  shows  the  death  of  the 
entryman  the  patent  should  issue  in  the 
name  of  the  heirs  generally 40 

Homestead 

Of  a  technical  quarter-section  is  legal, 
though  the  area  covered  thereby  may  ex- 
ceed 100  acres 6S0 

Right  of,  can  not  be  exercised  by  one 
who  is  the  owner  of  more  than  180  acres 
of  land 487 

An  applicant  for  the  right  of,  is  bound 
to  personally  know  the  character  of  the 
land,  whether  it  is  suitable  for  puri>06es 
of  residence  and  cultivation,  and  any  mis- 
takes therein  that  may  be  avoided  by 
proper  diligence  are  at  his  own  risk 288 

Made  by  a  single  woman  is  not  im- 
paired by  her  subsequent  marriage 648 

Second,  of  the  same  tract  may  be  made 
under  section  2,  act  of  March  2,  1880, 
where  the  entryman,  through  non-com- 
pliance with  law,  fails  to  secure  title  un- 
der thefirst 480 

May  remain  of  record  subject  to  the 
right  of  a  pre^mptor  where  such  pre- 
emptor,as  against  the  homesteader,  is  ac- 
corded the  right  to  file  for  the  land 608 

Additional,  under  section  6,  act  of  March 
2, 1889,  calls  for  a  fee  of  110,  if  the  land 
embraced  therein  exceeds  80  acres 014 

An  additional,  of  a  contiguous  subdivi- 
sion under  section  6,  act  of  March  2, 1889, 
is  not  defeated  by  excessive  acreage,  if  the 
amount  taken  by  both  entries  approxi- 
mators 100  acre8,as  nearly  as  may  be,  with- 
out loss  of  the  improvements  or  de- 
stroying the  contiguity  of  the  tracts  en- 
tered  010 


Based  upon  a  preliminary  affidavit  ex- 
ecuted before  a  clerk  of  court,  without 
the  prerequisite  residence,  is  voidable, 
and  cannot  be  cured  in  the  presence  of 
an  intervening  contest 

Second  is  not  authorized  by  section  2, 
act  of  March  2,  1880,  where,  prior  to  said 
act,  the  entryman  has  purchased  the  land 
covered  by  his  first  entry  under  the  act  of 
June  16, 1880;  nor  does  the  temporary  sus- 
pension of  the  certificate  issued  under 
said  purchase  bring  the  applicant  within 
the  terms  of  said  section 

Second  may  be  made  under  section  2  of 
the  act  of  March  2,  1880,  where  title  is 
not  secured  under  the  first  through  fail- 
ure to  comply  with  the  law  in  the  matter 
of  residence 

Prima  facie  valid  soldiers*  additional, 
while  of  record  segregates  the  land,  and 
precludes  the  allowance  of  a  preemption 
filing  therefor 

An  applicant  for  the  right  to  ent«r  non- 
contiguous tracts  as  soldiers*  additional, 
may  be  permitted  to  elect  Which  of  the 
tracts  he  will  take  In  full  satisfaction  of 
right 

Asoldiers*addltional,  can  not  be  allowed 
for  a  tract  the  area  of  which,  when  added 
to  the  land  covered  by  the  original,  ex- 
ceeds 100  acres  by  a  greater  amount  than 
the  area  required  to  make  up  the  defi- 
ciency  

Soldiers'  additional,  may  not  embrace 
non-contiguous  tracts 

Osage. 
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Made  under  section 2,  actof  May  28, 1880, 
on  payment  of  one-fourth  of  the  purchase 
price  and  submission  of  proof,  operates  as 
a  segregation  of  the  land,  subject  to  for- 
feiture if  the  subsequent  payments  are 
not  made 6M 

Second,  of  Osage  land  is  confirmed  by 
section  23,  act  of  March  8, 1891,  if  allowed 
in  the  absence  of  adverse  claims,  and  due 
compliance  with  law  is  shown 200,700 

PREfiMPTION. 

In  case  of  conflicting  settlement  rights 
acquired  prior  to  survey,  either  party  may 
enter  the  whole  tract  on  condition  that 
he  tenders  to  the  other  a  written  agree- 
ment to  convey  to  him  that  portion  of  the 
land  covered  by  his  occupation;  and  the 
agreement  in  such  case  is  sufficiently  ex- 
plicit if  it  follows  the  departmental 
award 10,835 

In  case  of  confiictlng  settlements  before 
survey,  Joint  entry  may  be  made  imder 
section  2274,  Revised  Statutes 


Timber  Culture. 

Can  not  be  allowed  on  application  made 
since  the  passage  of  the  act  of  March  8, 1801  100 
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Is  refitzicted  to  "sections"  devoid  of 
timber,  and  the  restriction  does  not  vary 
In  proportion  to  the  amount  of  land  en* 
tered  In  each  section 800 

One-quarter,  approximately,  of  the 
number  of  acres  In  any  section  may  be 
entered  under  the  act  of  June  14, 1878 68 

The  occupancy  of  land  by  one  who  as- 
serts no  record  claim  thereto  within  the 
period  prescribed  by  law  does  not  exclude 
such  land  from  entry 285 

Right  of,  not  defeated  by  the  pre«mi>- 
tlon  filing,  and  ixMsession  thereunder,  of 
one  who  has  previously  exhausted  his 
rights  under  the  preemption  law 251 

Allowed  for  lands  subject  to  Indian  oc- 
cupancy is  in  violation  of  departmental 
regulations  and  must  be  canceled 802 

Under  the  act  of  March  18, 1874,  a  sec- 
ond or  additional  entry  of  80  acres  of  non- 
adjacent  land  may  be  made,  where  the 
two  entries  taken  together  do  not  exceed 
leo  acres,  and  the  first  entry  is  for  less 
than  40 808 

No  authority  to  issue  final  certificate 
until  after  the  expiration  of  eight  years 
from  date  of  original  entry,  even  though 
the  proof  may  show  cultivation  for  the 
requisite  period 888 

Confirmation  under   Section 
7,  ACT  OF  March  3,  1891. 

Rule  of  the  General  Land  Office  for  ex- 
amining cases  under  said  section  on  mo- 
tion  416 

An  entry  will  not  be  taken  up  under  the 
rule  of  Aprils,  1891,  unless  sufficient  facts 
are  stated  to  bring  the  case  within  the  op- 
eration of  said  section  ill 

Refusal  of  the  Commissioner,  on  mo- 
tion, to  confirm  an  entry  is  not  a  final  de- 
cision from  which  an  appeal  may  be 
taken 488 

Is  applicable  to  an  entry  of  Osage  land 
made  under  the  act  of  M  ly  28,1880 66 

An  entry  of  Otoe  and  Mlssouria  land 
may  be  properly  regarded  as  a  preemp- 
tion entry  within  the  Intent  of  said  sec- 
tion     78 

The  expiration  of  the  statutory  life  of 
of  an  entry  does  not  exclude  it  from  the 
confirmatory  operation  of  said  statute  ..     6 

Does  not  confirm  entries  that  have  been 
finally  canceled 452 

Does  not  provide  for  the  reinstatement 
and  confirmation  of  canceled  entries .  .452, 574 

A  transferee  can  not  Invoke  the  con- 
firmatory provisions  of  said  section  if  the 
entry  has  been  canoe' el  by  ad^lslonthat 
became  final  prior  to  the  passage  of  said 
act 88,388 

The  bpdy  of  the  section  is  not  applica- 
ble wheie  the  mortgage  is  not  made  till 
after  March  1, 1888,  nor  the  proviso  where 
the  entry  is  held  for  cancellation  within 
two  years  from  allowance  .^ 624 


Paga 

Confirms  an  entry  where  the  land,  after 
final  proof,  and  prior  to  March  1, 1888,  Is 
encumbered,  and  no  fraud  Is  found  against 
the  transferee,  or  adverse  claim  originat- 
ing prior  to  final  entry 181 

A  trust  company  holding  a  mortgage  to 
secure  the  i>ayment  of  bonds  may  prop- 
erly Invoke  the  provisions  of  said  section 
for  the  protection  of  the  bondholders 581 

Requisite  proof  of  sale  must  be  fur- 
nished by  a  transferee  who  seeks  confir- 
mation   429 

The  confirmatory  provisions  for  the  ben- 
efit of  a  transferee  are  not  dependent  upon 
the  entry  man's  compliance  with  law  in  the 
matter  of  residence  and  improvement . .  106, 162 

Confirmation  is  not  defeated  by  want  of 
good  ttMb.  on  the  part  of  the  entryman 
and  his  Immediate  transferee,  where  sub- 
sequently, and  prior  to  March  1, 1888,  the 
land  is  sold  to  a  bonajtde  purchaser..  587,661 

The  body  of  said  section  contemplates 
the  relief  of  the  incumbrancers  and  pur- 
chasers named  therein,  and  the  illegality 
of  the  entry,  or  the  pendency  of  a  contest, 
does  not  defeat  confirmation  thereun- 
der  202,687 

A  transferee  does  not  occupy  the  status 
of  a  "ftOfidAltf  purchaser  *  under  said  sec- 
tion if  he  is  aware  prior  to  purchase  of 
the  entryman's  non-compliance  with  law.  419 

Does  not  confirm  an  entry  fraudulent 
In  inception,  and  transferred  and  mort- 
gaged inrlor  to  March  1, 1888,  where  at  the 
date  of  said  mortgage  the  entry  is  under 
attack  on  the  charge  of  having  been  made 
in  the  interest  of  the  transferee,  and  the 
charge  is  duly  established 566 

A  cash  entry  under  section  2,  act  of  June 
15, 1880,  is  not  susceptible  of  confirmation 
where  the  land  is  transferred  prior  to  final 
entry 645 

Irregularity  in,  does  not  require  equita- 
ble action  if  the  entry  falls  within  the  con- 
firmatory provisions  of  said  section 8T 

An  entry  that  may  be  confirmed  either 
under  the  body  of  said  section,  or  the  pro- 
viso, should  be  adjudicated  under  the 
latter 66,58 

The  word  "  proceedings,"  as  used  in  the 
instructions  of  July  1, 1891,  and  the  circu- 
lar of  May  8, 1891,  to  designate  such  action 
as  will  defeat  confirmation,  under  the  pro- 
viso, means  any  action,  order,  or  Judg- 
ment, had  or  made  in  the  Qeneral  Land 
Office,  which  if  not  complied  with  calls 
for  cancellation  of  the  entry i 

Proceedings  by  the  government,  begun 
within  two  years  from  the  issuance  of 
final  certificate,  defeats  confirmation  un- 
der the  proviso  to  said  section X 

An  order  of  the  General  Land  Office, 
made  within  two  years  after  the  Issuance 
of  final  receipt,  requiring  a  locator  of  scrip 
to  show  his  right  of  possession  thereto, 
defeats  confirmation  under  the  proviso 
to  said  section ..  ..   94 
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A  judgment  of  cancellation  rendered  on 
a  special  agent's  report  within  two  years 
from  final  entry  defeats  confirmation —  419 

(>)nfirmatlon  under  the  proviso  is  not 
defeated  by  an  order  directing  the  In- 
vestigation of  an  entry,  and  the  favorable 
report  of  the  special  i^pent  thereon,  within 
two  years  from  date  of  final  certificate..  563 

An  order  of  the  General  Land  OflLce 
holding  an  entry  for  cancellation  prior  to 
the  expiration  of  two  years  from  the 
Issuance  of  final  certificate,  defeats  con- 
firmation imder  the  proviso 832 

Suspension  of  an  entry  after  the  lapse 
of  two  years  from  the  issuance  of  final 
certificate,  does  not  operate  to  except  such 
entry  from  confirmatory  operation  of  the 
proviso  to  said  section 89 

The  protection  extended  to  i>ending  con- 
test's and  protests  by  the  proviso  to  said 
section  is  limited  to  entries  falling  within 
the  terms  of  said  proviso,  and  does  not  in- 
clude entries  specified  in  the  body  of  the 
section 292 

Where  a  pending  contest  fails,  and  more 
than  two  years  have  elapsed  since  the  issu- 
ance of  final  certificate,  the  entry  is  con- 
firmed by  section  7 489,627 

An  application  to  contest,  which  has  not 
beenallowed.and  whlchcannot  be  allowed 
under  the  rulings  of  the  Department,  is 
not  a  "protest"  nor  "contest'*  that  de- 
feats confirmation  under  the  proviso.  .458, 568 

An  informal  charge  of  fraud,  by  one  who 
alleges  no  interest,  and  serves  no  notice  on 
the  entryman,  is  not  such  a  "protest"  as 
will  defeat  confirmation  under  the  proviso  568 

The  proviso  covers  a  preemption  entry 
allowed  in  violation  of  2260  R.  S 392 

An  entry  that  is  a  nullity  under  the  law 
as  it  existed  prior  to  the  act  of  March  8, 
1891.  is  not  susceptible  of  confirmation 
under  section  7 484,688 

The  cancellation  of  a  soldier  *s  additional 
entry  prior  to  the  passage  of  the  act  of 
March  8, 1891 ,  does  not  defeat  confirmation 
of  a  cash  entry  based  on  said  additional . 
entry,  and  made  under  the  act  of  1880,  in 
accordance  with  existing  regulations ..  1 18, 886 

A  cash  entry  under  section  2,  act  of 
June  15,  1880,  by  a  transferee  holding  un- 
der a  soldier's  additional  entry  is  con- 
firmed by  the  proviso  to  said  section, 
where  the  validity  of  said  cash  entry  is 
not  questioned  within  two  years  from  the 
issuance  of  final  receipt,  and  no  protest 
or  contest  is  pending 118 

A  homestead  entry  allowed  under  a  de- 
fective notice  of  intention  to  submit  final 
proof  may  be  confirmed  under  the  pro- 
viso to  said  section,  if  otherwise  subject 
to  such  dlBpositlon 6 

In  determining  whether  an  entry  of 
Osage  land  falls  within  the  proviso  the 
lapse  of  time  must  be  computed  from  the 
date  of  the  last  payment  and  final  certif- 
icate  : 529 


The  proviso  is  not  applicable  in  a  case 
where  there  has  been  a  transfer  and  the 
entry  can  not  be  confirmed  on  account  ot 
fraud  on  the  part  of  the  transferee... €41 

EqnlCable  Action 

See  Flnai  Proof. 

Estoppel. 

See  Settlement. 

Evidence. 

Must  be  confined  to  the  charge  as  laid 
against  the  entry 90 

If  a  decision,  in  accordance  with  a  stip- 
ulation of  the  parties,  is  rendered  on  tes- 
timony taken  in  another  case,  but  not 
copied  and  filed  with  the  case  under  con- 
sideration, a  copy  of  said  evidence  muat 
be  transmitted  with  the  appeal  without 
expense  to  the  appellant 140 

As  to  acts  performed  by  the  entryman 
after  final  proof  may  be  oonaidered  to  de- 
termine his  good  faith  during  the  period 
covered  by  said  proof 211 

Withheld  until  judgment  can  be  secured 
on  final  proof  can  not  be  set  up  in  sup- 
port of  a  motion  for  review 

A  certificate  by  an  officer  that  a  certain 
instrument  is  recorded  in  his  office,  unac- 
companied by  a  copy  of  said  instrument, 
is  not  admissible  as  the  basis  for  final 
action 489 

Ex  parte  affidavits  may  be  considered 
where  offered  in  support  of  application 
for  rehearing 6<B 

Final  proof  can  not  be  considered  as,  in  a 
case  arising  under  a  protest  against  the 
acceptance  of  such  proof 663 

Fees. 

No  fee  is  chargeable  for  the  delivery  of 
patent 498 

Of  810,  required  in  case  of  additional 
homestead  entry  under  section  5,  act  of 
March  2, 1889,  if  the  amount  of  land  em- 
braced therein  exceeds  80  acres 614 

None  chargeable  on  the  rejection  of  ad- 
verse mining  claim 720 

Of  II  each,  to  the  register  and  receiver, 
is  chargeable  to  the  State  for  each  school 
indemnity  selection  of  160  acres 728 

FenciniT. 

See  Piiblic  Land$. 

Filin§r. 

See  Application. 

On  the  expiration  of,  without  proof  and 
payment,  the  presumption  arises  that  all 
rights  thereunder  are  abandoned,  but 
such  presumption  is  not  conclusive 22,617 

Canceled  for  conflict  with  a  reservation 
made  for  reservoir  puri>oses,  may  be  re- 
instated on  revocation  of  the  withdrawal .    98 
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The  right  to  make  a  second,  will  he  reo- ' 
ognized,  where  the  failure  to  perfect  title 
under  the  first  is  not  attributable  to  the 
fault  or  negligence  of  the  claimant 177 

Failure  to  make,  within  the  statutory 
period  defeats  the  preemptive  right  in  the 
presence  of  a  valid  Intervening  adverse 
claim 209 

Can  not  be  allowed  for  lands  included 
within  an  existing  indemnity  withdrawal.  214 

The  preemptive  right  is  exhausted 
where  the  settler  flies  for  a  tract,  and  sub- 
sequently abandons  the  filing  and  enters 
a  portion  of  the  land  under  the  home- 
stead law 261 

On  land  withdrawn  for  railroad  pur- 
poses confers  no  right  under  the  preemp- 
tion law 432 

Made  prior  to  settlement,  is  cured  by 
subsequent  settlement  in  the  absence  of 
an  intervening  right. 480 

Time  of,  after  settlement  not  material 
In  the  absence  of  adverse  claim 576 

Where  the  right  to  make,  is  accorded 
as  against  a  prior  homestead  entry  such 
action  does  not  require  cancellation  of  the 
entry,  as  it  may  stand  ^subject  to  the 
right  of  thepreemptor 698 

Final  Proof. 

Generally. 

Not  taken  at  the  place  designated  in  the 
notice,  is  in  effect  taken  without  notice, 
and  void 612 

Where  the  publication  Is  made,  and  the 
proof  submitted  outside  of  the  county  in 
which  the  land  is  situated,  but  good  faith 
is  manifest,  the  proof  submitted  may  be 
accepted  after  republication  and  proof  of 
no  protest  and  the  entry  referred  for 
equitable  action 562 

Special  notice  of,  not  required  to  be 
given  a  wagon-road  company  that  has  no 
specific  claim  of  record  for  the  tract  in- 
volved   - 174 

Failure  of  wagon-road  company  to  re- 
spond to  settler's  notice  of  intention  to 
submit,  for  lands  included  within  execu- 
tive withdrawal  precludes  its  subsequent 
objection  to  the  allowance  of  the  entry..    61 

A  pre^mptor  who  gives  notice  of,  and 
cites  an  adverse  claimant,  but  falls  to  offer 
proof  on  the  day  named,  is  not  debarred 
from  subsequently  submitting  proof  on 
due  notice,  and  in  the  absence  of  any 
valid  adverse  claim 186 

During  the  pendency  of  contest  pro- 
ceedings, should  not  be  allowed  for  land 
involved  therein 218,286 

Should  not  be  considered  when  submit- 
ted during  the  pendency  of  an  api>eal  by 
an  adverse  claimant  for  the  land 417 


Page- 
Should  not  be  accepted  during  the  pen- 
dency of  prior  proof  submitted  by  an  ad- 
verse claimant,  but  may  be  considered 
after  final  disposition  of  such  adverse  pro- 
ceedings on  republication  and  the  execu- 
tion of  new  final  affidavit US 

When  the  record  shows  a  protest  the  lo- 
cal officers  should  order  a  hearing  thereon 
at  such  time  and  place  as  may  seem  best 

In  their  discretion 208 

A  protestant  against,  is  under  no  obli- 
gation to  submit  testimony  before  the  of- 
ficer designated  to  take  such  proof,  in  the 
absence  of  an  order  therefor  under  Rule 

85  of  practice 203 

When  rejected  with  the  privilege  of  sub- 
mitting supplemental,  the  entryman  may 
refuse  to  furnish  such  proof  and  appeal 
to  the  Department,  but  if  the  final  deci- 
sion on  such  appeal  is  adverse,  the  right 
to  submit  supplemental  proof  will  not  be 

allowed 211 

Evidence  as  to  acts  performed  after, 
may  be  considered  in  determining  the  en- 

tryman's  good  faith 211 

Allowance  of,  by  the  local  office  does  not 
preclude  subsequent  inquiry  into  the  good 
faith  of  the  transaction  by  the  Land  De- 
partment  283 

Commutation. 

A  homesteader  who  makes  commuta- 
tion proof  in  the  presence  of  an  adverse 
claim,  must  submit  to  an  order  of  cancel- 
lation if  his  proof  is  found  insufficient 328 

Desert  Land. 

New  may  be  submitted  with  a  view  to 
equitable  action,  where  that  offered  shows 
a  failure  to  effect  reclamation  within  the 
statutory  period  due  to  difficulties  en- 
countered in  securing  an  adequate  water 
supply 80 

Osage. 

During  the  pendency  of,  the  land  is  not 
open  to  the  filing  of  another,  and  by  such 
filing  no  rights  are  acquired  as  against 
the  prior  claimant 614 

Notice  of  intention  to  submit,  given 
after  the  expiration  of  the  period  within 
which  It  should  be  submitted,  but  prior 
to  the  Intervention  of  any  adverse  right, 
protects  the  claimant  as  against  one  who 
subsequently  initiates  an  adverse  claim. .  288 

Timber  Culture. 

Is  premature  if  8ubmitt>ed  prior  to  the 
expiration  of  eight  years  from  original 
entry 608 

The  statutory  period  within  which  it 
must  be  submitted  can  not  be  extended. .  339 

Submitted  after  the  expiration  of  the 
statutory  life  of  the  entry,  either  under 
the  act  of  1878  or  the  commutation  clause 
of  section  1,  act  of  March  3, 1891,  will  re- 
ceive due  consideration  339 
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Forest  Reservation. 

See  Seservation. 

Fraud. 

In  the  procurement  of  an  entry,  as 
against  the  heirs  of  a  deceased  adverse 
claimant,  makes  the  cancellation  of  such 
entry  necessary BM 

Hearing. 

See  Practice. 

Homestead. 

See  Entry,  Final  Proof,  Be$idenc$. 

Generally. 

An  entry  made  by  a  single  woman  is  not 
impaired  by  her  subsequent  marriage.MS,  023 

Deserted  wife  as  the  "head  of  a  family" 
may  make  entry,  and  the  subsequent  re- 
turn of  the  husband  will  not  defeat  the 
right  to  perfect  the  same,  where  the  ap- 
plication is  made  in  good  faith  during  the 
period  of  desertion,  and  In  the  belief  of 
the  husband's  death <B1 

A  single  woman  who  applies  to  make 
entry  through  an  officer  authorized  to 
take  the  preliminary  affidavit,  and  then 
marries  prior  to  the  time  when  the  appli- 
cation is  received  at  the  local  office,  is  not 
quaUfled  to  enter flOl 

The  alien  heirs  of  an  entryman  are  in- 
competent to  make  proof  and  secure  title 
under  section  2291,  Revised  Statutes 88B 

Heirs  of  a  deceased  entryman  must 
show  cultivation  for  the  requisite  period, 
but  are  not  required  to  reside  on  the  land  228 

The  provisions  of  the  Revised  Statutes 
relative  to  the  qualifications  of  entrymen, 
and  the  requirements  preliminary  to  en- 
try, are  not  repealed  by  the  act  of  March 
2, 1880,  except  as  explicitly  stated  therein.  206 

If  a  homesteader  dies  before  final  proof, 
and  his  widow  dies  not  having  made  proof, 
the  homestead  right  vests  in  the  heirs  of 
the  entryman,  and  not  in  the  heirs  of  the 
widow 181 

Right  of  persons  engaged  in  military 
service  to  make  entry  limited  by  the  re- 
quirement of  residence  (see  4  L.  D.,  899)..  634 

Right  of,  can  not  be  exercised  upon  land 
iwed  and  occupied  by  Indians OT8 

Right  of,  can  not  be  exercised  upon  land 
embraced  within  a  military  reservation 
created  by  Executive  order 607 

Lands  selected  as  a  town  site  are  not 
subject  to  homestead  entry 143,399,404,662 

Land  claimed  and  selected  as  a  town 
site,  and  with  Improvements  thereon  for 
the  puri>ose  of  trade  and  business  is  not 
subject  to  homestead  entry 399,404 

Want  of  good  faith  on  the  part  of  the 
applicant  defeats  the  right  of 562 

Patent  should  issue  in  the  name  of  the 
heirs  generally  when  final  proof  is  made 
by  the  heirs  of  a  deceased  entryman 228  j 


Acrr  OF  June  15, 1880. 

The  right  of  purchase  under,  can  not  be 
exercised  by  one  who  has  sold  the  lanid 
embraced  within  his  original  entry 

An  application  to  purchase,  made  after 
the  initiation  of  a  contest,  should  be  sus» 
pended  until  final  disposition  of  the  con- 
test  - 

A  cash  purchase  under  said  act  bars  a 
second  entry  imder  section  2,  act  of  Marcli 
2,1889 

The  validity  of  an  entry  under  said  act, 
made  through  a  power  of  attorney,  is  not 
affected  by  the  fact  that  the  requisite  affi- 
davit is  made  by  the  attorney 

An  entry  made  under  power  of  attorney 
and  canceled  for  want  of  a  personal  affi- 
davit of  the  entryman  must  be  reinstated 
and  intervening  claims  excluded 

Additional. 

The  right  to  make  additional  entry  un- 
der section  6,  act  of  March  2, 1888,  can  not 
be  exercised  upon  land  covered  by  the  ex- 
isting entry  of  another 

Adjoining  Farm. 

Residence  on  the  original  farm,  prior  to 
adjoining  entry,  can  not  be  computed  as 
forming  part  of  the  period  of  residence 
required  under  the  latter  entry 71S 

Commuted. 

See  Oklahoma, 

Commutation  of  an  entry  is  the  consum- 
mation of  the  homestead  right,  and  pre- 
clude its  further  exei*clBe 4^ 

If  the  final  proof  submitted  under  sec- 
tion 2291,  Revised  Statutes,  shows  the  en- 
tryman's  failure  to  comply  with  the  law 
in  the  matter  of  residence,  and  that  he  is 
for  that  reason  not  entitled  to  ];>erfect  his 
entry  under  said  section,  he  is  also  de- 
barred  from  exercising  the  right  of  com- 
mutation     42 

An  adjoining  farm  entry  may  be  com- 
muted on  showing  due  compliance  with 
law 718 

Soldier's  Additional. 

Entry  of  non-contiguous  tracts  may  not 
be  made 519 

The  right  to  make  soldier's  additional 
entry  ii}  personal  and  not  assignable 275 

Entry  is  not  authorised  where  the  origi- 
nal Is  made  subsequent  to  the  adoption 
of  the  Revised  Statutes 883 

Residence  and  cultivation  must  be 
shown,  where  the  original  entry  hs  aban- 
doned and  the  land  purchased,  under  sec- 
tion 2,  act  of  June  15,  1880 694 

Right  to  make  entxy  can  not  be  exer- 
cised upon  lands  occupied  for  the  pur- 
poses of  trade  and  business 
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An  entry,  illegal  for  tbe  want  of  a  proper 
basis,  may  not  be  perfected  through  a 
retotry  under  section  6,  act  of  March  2, 
1889,  where  application  for  such  relief  Is 
not  made  nntU  after  the  Initiation  of  a 
contest  charging  such  Illegality 833 

An  entry  made  under  a  power  of  attor- 
ney on  a  certificate  of  additional  right  is 
a  nullity  if  at  the  time  of  the  entry  the 
soldier  is  not  living 484 

Improve  in  e  ii  ts« 

See  Retidenes, 

Indemnity. 

See  SaUroad  OrarU,  School  Land, 

Indian  Ijands* 

See  I%nal  Proof,  Patera, 

Generally. 

Lands  subject  to  Indian  occupancy  are 
not  open  to  other  appropriation... 289, 808, 578 

The  President,  under  treaty  and  con- 
stitutional authority,  has  full  power  to 
protect  the  Zufil  Indians  in  their  occu- 
pancy by  directing  a  reservation  for  such 
purpose QS8 

Section  28,  act  of  March  2. 1889,  gives  all 
persons  who  in  good  faith  made  settle- 
ment between  the  dates  specified  on  the 
Grow  Reservation  a  preference  right  to 
xe&iter  upon  their  claims  and  secure 
title  under  the  homestead  and  inreSmp- 
tlonlaws 867 

The  Department  wUl  not  withhold  ap- 
proval of  a  deed  on  the  sole  ground  of  the 
death  of  the  grantor  after  execution  of 
the  conveyance  and  prior  to  its  presenta- 
tion for  approval.  The  decision  in  the 
case  of  Mary  Fish  (10  L.  D.,  606)  modi- 
fied  611 

Omaha  lands  sold  at  public  sale  and 
then  relinquished  can  only  be  resold  after 
new  advertisement  and  reoflering 809 

An  entry  of  Otoe  and  Missouria  land  is 
a  preemption  entry  within  the  Intent  of 
section  7,  act  of  March  8, 1881 78 

OSAOB. 

Second  entries  of  Osage  land,  to  which 
at  the  time  there  were  no  adverse  claims, 
are  confirmed  by  section  28,  act  of  March 
8, 1891,  if  compliance  with  law  Is  other- 
wise duly  shown 299,700 

An  entry  of  Osage  land  under  the  act  of 
May  28, 1880,  is  a  prel^mption  entry  within 
the  meaning  of  section  7,  act  of  March  8, 
1891,  and  subject  to  confirmation  there- 
imder 58 

Entry  of  Osage  land  not  susceptible  of 
confirmation  under  the  proviso  to  section 
7,  act  of  March  8, 1891,  till  the  lapse  of  two 
years  from  final  payment 529 

Entry  of  Osage  land  on  first  payment 
and  requisite  proof  operates  to  segregate 
the  land  covered  thereby....^.... 524 
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Allotment. 


Children  bom  of  a  white  man,  a  citizen 
of  the  United  States,  and  an  Indian 
woman,  his  wife,  are  by  birth  citizens  of 
the  United  States  and  not  Indians,  and 
therefore  not  entitled  to  allotments  under 
the  act  of  March  2, 1889 

The  heirs  of  an  allottee,  under  the  act 
of  May  2a,  1872,  if  they  so  elect,  may  take 
an  allotment  of  vacant  land  instead  of 
ousting  a  subsequent  allottee,  who  im- 
properly holds  the  lands  covered  by  the 
certificate  of  the  decedent 814,818 

The  heirs  of  an  allottee,  under  the  act 
of  1872,  may  perfect  the  allotment  of  their 
ancestor,  where  this  can  be  done;  but 
where  the  lands  have  been  allotted  to 
others  the  heirs  may  select  other  lands  of 
like  quantity  in  lieu  of  those  lost  by  the 
allottee 818 

The  decease  of  an  allottee,  holding  a 
oerUflcate  under  the  act  of  May  28,  1872, 
does  not  warrant  the  assignment  of  the 
land  to  another,  as  the  Interest  of  the 
allottee  descends  to  his  heirs 814 

In  case  of  application  to  select  land 
covered  by  the  prior  selection  of  another 
xmder  the  treaty  of  April  29, 1868,  on  the 
ground  that  said  selection  has  been 
abandoned,  no  action  should  be  taken 
without  notice  to  the  prior  claimant SOT 

Under  the  treaty  of  April  29,  1868,  the 
holder  of  a  certificate  of  allotment  Is  only 
entitled  to  the  exclusive  possession  of  the 
land  so  long  as  he  cultivates  the  same; 
hence  selections  under  said  treaty  give 
no  rights  that  descend  to  the  heirs  of  allot- 
tees  807 

The  act  of  March  2, 1889,  validates  allot- 
ments madeunderthetreaty  of  Aprll29, 
1868,  and  directs  the  Isuance  of  patents 
In  the  name  of  the  allottee,  for  the  use  of 
such  allottee  or  his  heirs.  The  marriage 
of  a  widow  therefore,  does  not  affect  the 
status  of  land  covered  by  the  certificate 
of  her  former  husband 807 

Lands  within  the  ceded  portion  of  the 
Pottawatomie  Reservation  In  the  Terri- 
tory of  Oklahoma  can  not  be  allotted  to 
non-reservation  Indians  under  section  4, 
act  of  February  8, 1887 810 

The  right  to  make  selections  for  allot- 
ment either  under  the  act  of  1872  or  1887, 
continues  for  thirty  days  after  the  date 
of  the  act  ratlfjring  the  agreement  with 
the  Citizen  Pottawatomles 818 

Members  of  the  Citizen  band  of  Potta- 
watomles  are  entitled  to  but  one  allot- 
ment, to  be  taken  either  under  the  act  of 
May  28,  1872,  or  the  act  of  February  8, 
1887 .- 8» 

The  right  to  purchase  land  as  a  Citizen 
Pottawatomie  under  the  act  of  May  28, 
1872,  can  not  be  exercised  by  one  who  is 
not  recognized  as  a  member  of  the  band.  314 
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An  onapxnroTed  schedule  of  allotments 
may  be  amended  by  adding  thereto  such 
allotments  as  should  be  properly  in- 
cluded therein 818 

Under  the  agreement  with  the  Absentee 
Shawnees,  ratified  March  3, 1801,  failure 
to  make  8electlon,or  application  therefor, 
prior  to  said  act,  will  not  defeat  the  right 
to  receive  an  allotment 810 

A  Cheyenne  Indian  who  has  received 
an  allotment  in  Oklahoma  under  section 
4,  act  of  February  8, 1887,  cannot,  while 
said  alloment  is  outstanding,  receive  a 
further  allotment  in  the  Cheyenne  and 
Arapahoe  Reservation,  under  the  agree- 
ment ratified  by  the  act  of  March  S,  1881.  186 

Certificates  of  allotment  issued  under 
the  treaty  of  April  28,  1868,  may  be  sur- 
rendered, and  new  allotments  taken  un- 
der the  act  of  1889 887 

Insanity. 

The  acts  of  a  person  previously  ad- 
judged insane  are  void  ab  initio  Ml 

Instructions  and  Circulars* 

See  tables  of,  page  XVIIL 

Island. 

See  Survey. 

Judgment. 

See  Cancellation, 

A  final  decision  holding  an  entry  sub- 
ject to  the  right  of  another  is  an  adjudi- 
cation of  all  questions  of  priority  as  be- 
tween the  parties,  and  leaves  only  for 
determination  the  subsequent  compli- 
ance with  law  on  the  part  of  the  success- 
ful party 218 

liai&e. 

See  Survey. 

liand  Department. 

Decisions  of  the  officers  of,  made  within 
the  scope  of  their  authority,  are  generally 
conclusive  everjrwhere,  except  when  re- 
considered by  way  of  appeal  within  the 
Department 16 

Sejcretary. 

Is  charged  with  general  supervisory 
authority  in  all  matters  pertaining  to  the 
disposition  of  public  lands 13,279,824 

The  fact  that  the  execution  of  a  statute 
Is  specially  laid  ui>on  the  Secretary  does 
not  authorize  him  to  suspend  the  rules  of 
procedure  provided  for  the  orderly  dispo- 
sition of  matters  before  the  Department.  279 

Commissioner. 

General  authority  in  the  administra- 
tion of  the  land  laws  provided  for  by  stat- 
ute  3,13,497,824 


Surveyor-General. 

Where  the  duty  of  locating  certain  se- 
lections was  imposed  upon  the  surveyor- 
general  of  New  Mexico,  such  duty  de- 
volved upon  the  surveyor-general  of  Ari- 
zona, when  the  lands  affected  passed  into 
the  new  surveying  district  created  for 
that  Territory 

Mineral  Land. 

See  Pr«9mption,  Town  SiU. 

In  any  case  where  the  character  of  land 
embraced  within  a  mineral  application  Is 
placed  in  issue,  it  must  appear  as  a  prev- 
ent fact  that  mineral  eaabe  secured  from, 
the  land  in  paying  (loancitles 

In  determining  the  character  of  land 
claimed  as  such,  the  Department  may 
adopt  such  competent  method  as  may 
seem  best'. _ 

Can  not  be  selected  as  railroad  indem- 
nity under  a  grant  that  expressly  ex- 
cludes such  land  from  the  grant 165 

One  who  alleges  the  mineral  character 
of  land  that  is  prima  facie  agricultural 
iftust  show  affirmatively  the  existence  of 
mineral  in  sufficient  quantity  to  make 
the  land  more  valuable  for  mining  than 
agriculttire 617 

mining  Claim- 
See  7Vn£Wi9iU«. 

An  adverse  claim  must  be  filed  within 
the  sixty  days  of  publication,  and  in  the 
computation  of  such  period  the  first  day  of 
publication  Isexcluded 886 

In  computing  the  period  in  which  an 
adverse  claim  should  he  filed,  the  first 
day  of  publication  is  excluded 718 

If  the  last  day  of  publication  falls  on  a 
legal  holiday  the  adverse  claim  may  be 
filed  on  the  next  business  day 718 

An  appeal  will  lie  from  the  rejection  of 
an  adverse  claim 718 

It  is  not  a  valid  reason  for  refusing  to 
accept  an  adverse  claim  that  inroof  of 
publication  has  not  been  received 718 

The  statutory  fee  for  filing  and  acting 
upon  an  adverse  claim  can  not  be  required 
if  said  claim  is  rejected  by  the  local  office.  718 

A  mlstatement  in  the  published  notice 
as  to  the  termination  of  the  period  of  pub- 
lication, will  not  excuse  the  adverse  claim- 
ant from  filing  his  claim  within  the  statu- 
tory i)eriod  288 

Proof  of  expenditure  should  show  that 
the  improvements  have  been  made  for 
the  purpose  of  developing  the  particular 
claim  for  which  application  is  made 146 

The  provisions  of  section  8336,  R.  S.,  as 
to  priority  of  title  where  two  or  more 
veins  intersect  have  no  application  to  pat- 
ented mill  sites  that  in  tersect  lode  claims  140 
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A  lode  claim  that  is  dlrided  Into  two 
parts  by  an  Intersecting  patented  mill  site 
must  be  confined  to  that  part  which  con- 
tains the  dlscoTery  shaft  and  improve- 
ments  - — —  146 

That  a  lode  application  expressly  ex- 
cludes land  in  conflict  with  a  prior  entry 
will  not  operate  to  except  such  land  from 
the  claim  if  in  fact  there  is  no  conflict ...  168 

Where  a  patented  placer  is  in  conflict 
with  a  lode  claim  and  judicial  proceed- 
ings for  the  vacation  of  the  patent  as  to 
the  land  in  conflict  are  warranted  by  the 
facts,  the  patentee  may  surrender  title  of 
such  land  to  the  government  and  so  vest 
the  Department  with  Jurisdiction  to 
again  dispose  of  said  land 716 

Where  a  mill  site  is  claimed  in  connec- 
tion with  a  mine  the  land  must  be  non- 
mineral,  non-contiguous  to  the  lode,  and 
used  or  occupied  by  the  owner  of  the  lode 
for  mining  or  milling  purposes 175 

The  use  and  Improvement  of  land  for 
the  maintenance  of  a  water  supply  nec- 
essary to  the  operation  of  a  mine  is  such 
a  use  as  will  authorize  a  mill  site  entry 
-  where  the  land  is  also  required  for  the  Igk 
cation  of  reduction  works 175 

Notice. 

See  Practice. 

Erroneous  advice  of  local,  wUl  not  oper- 
ate to  confer  a  right  denied  by  the  law. .  791 

Oklahoma. 

Seee  Town  SiU. 

One  who  enters  the  Territory  prior  to 
noon  of  April  22, 1889,  la  violation  of  the 
statute  of  March  2, 1880,  and  the  proclama- 
tion of  the  President  thereunder,  with 
the  intent  to  secure  an  entry  In  advance 
of  others,  is  dlsquallfled  to  make  entry 
under  said  act 66 

The  disqualification  Imposed  by  the  act 
of  March  2, 1889,  extends  to  an  applicant 
who  remains  outside  the  Territory  until 
noon  of  April  22, 1889,  but  seeks  to  evade 
the  prohibitory  operation  of  the  statute 
through  the  assistance  of  another  whom 
he  has  theretofore  employed  to  enter  said 
Territory  for  such  puri)ose 66 

One  who  Is  lawfully  within  the  Terri- 
tory prior  to  its  opening,  but  takes  ad- 
vantage of  his  presence  therein  to  secure 
land  in  advance  of  others,can  not  be  per- 
mitted to  obtain  title  thereto 409 

A  settler  can  not  evade  the  prohibitory 
effect  of  the  statute  with  resi>ect  to  enter- 
ing the  Territory,  through  the  assistance 
of  one  who  enters  the  same  prior  to  the 
time  fixed  therefor 568 

The  commutation  of  an  entry  under 
section  21,  act  of  May  2, 1890,  can  not  be 
allowed  when  it  is  apparent  that  the  land 
is  intended  for  to^^n-slte  purposes  and 
not  for  agricultural  use 99 


Page 
Under  section  22,  act  of  May  2, 1890,  a 
homesteader  may  purchase,  for  town- 
site  purposes,  such  legal  sub-divisions  of 
his  entry  as  may  be  required  therefor, 
and  perfect  title  to  the  remainder  under 
the  homestead  law,  on  showing  due  com- 
pliance therewith 99 

Osaire  Land. 

See  Indian  Lands,  Final  Proof,  Entry, 

Patent 

See  Scrip,  Private  Claim, 

Should  be  delivered  without  fee  from 
the  purchaser;  circular  of  September  14, 
1891.,... 498 

Under  a  desert  entry,  should  issue  In 
the  name  of  the  heirs  generally,  where 
the  record  shows  the  death  of  the  entry- 
man 49 

Should  issue  In  the  name  of  the  heirs 
generally  where  final  proof  is  submitted 
by  the  heirs  of  a  deceased  homesteader. . .  228 

The  Department  has  no  authority  to  is- 
sue new,  or  amended,  for  the  benefit  of  a 
transferee  to  Include  additional  lands 
shown  by  a  resurvey 892 

Issued  upon  allotment  to  an  Indian  de- 
prives the  Department  of  Jurisdiction  to 
inquire  into  the  rightful  ownership  of  the 
land 421 

The  right  to  bring  a  suit  in  the  name  of 
the  United  States  to  set  aside,  exists 
only  when  the  government  has  an  inter- 
est, or  where  title  has  been  secured  by 
fraud,  or  where  the  government  is  under 
obligation  to  make  the  title  good 569 

Payment. 

See  Public  Land. 

Or  tender  of  the  purchase  money  is  an 
essential  part  of  the  transaction  in  cash 
entries 545 

Practice. 

See  Certiorari,  Rules  of  Cited,  p.  XXI. 

Generally. 

In  matters  of  procedure  decisions  of 
the  Department  Impart  Judicial  notice 
equally  with  the  Rules  of  Practice 635 

Rules  of,  should  not  be  suspended  to 
the  detriment  of  parties  who  are  entitled 
to  be  heard  In  accordance  with  the  ordi- 
nary rules  of  procedure 280 

The  rules  of,  do  not  provide  for  or  rec- 
ognize technical  dilatory  pleas 221 

Proceedings  agaiixst  a  final  entry  must 
be  authorized  by  the  Oeneral  Land  Office.  429 

Investigation  of  an  entry  by  s];)ecial 
agent  may  be  directed  without  recogniz- 
ing an  adverse  claimantas  a  party  thereto, 
where  the  question  at  issue  is  solely  be- 
tween the  entry  man  and  government 534 

Intervenor  will  not  be  heard  in  the  ab- 
sence of  a  disclosure  of  Interest 393 
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A  motion  under  the  rule  of  April  8, 1801, 
for  the  disposition  of  a  case  arising  under 
section  7,  act  of  March  3, 1891,  should  state 
facts  sufficient  to  bring  the  case  within 
the  oi>eratlon  of  said  section Ill 

A  motion  to  dismiss,  filed  under  the  rule 
of  January  17, 1891,  will  not  be  entertained 
If  it  raises  a  question  that  calls  for  an  ex- 
amination of  the  whole  record 1 73,  S07, 788 

Motion  to  dismiss  will  not  be  enter- 
tained by  the  Department,  where  it  In- 
volves the  examination  of  the  record  and 
testimony  In  a  case  not  reached  for  action 
in  Its  regular  order 738 

Motion  to  dismiss  for  the  want  of  suffici- 
ent evidence  is  in  the  nature  of  a  motion 
for  a  nonsuit,  and  does  not  deprive  the  de- 
fendant of  his  right  to  thereafter  submit 
testimony,  In  the  event  said  motion  is 
denied 40 

Appeal. 

See  Notice. 

Will  not  lie  from  discretionary  action 
of  the  Commissioner 706 

Will  lie  from  action  of  Oklahoma  town- 
site  trustees  though  not  provided  for  by 
statute 9 

Right  of,  will  not  be  accorded  to  one  who 
is  not  a  party  in  Interest 973 

Right  of,  must  be  accorded  to  one  who 
prefers  charges  against  an  entry,  fur- 
nishes evidence,  and  pays  the  cost  of  his 
own  testimony,  even  though  he  formally 
waives  the  preference  right  of  a  suc- 
cessful contestant 782 

Right  of,  may  be  accorded  to  a  protest- 
ant  against  preemption  proof  who  de- 
sires to  clear  the  record  so  that  he  may 
enter  the  land 607 

Will  lie  from  the  rejection  of  an  adverse 
mining  claim 718 

Will  properly  lie  from  a  decision  dis- 
missing a  petition  for  the  reinstatement 
of  an  entry  and  a  rehearing  thereon 620 

Will  He  from  a  refusal  to  order  a  hear- 
ing, and  the  right  of  appeal  is  not  depend- 
ent upon  an  exi)res8  declaration  in  the 
decision  that  such  right  will  be  recog- 
nized  478 

A  decision  of  the  Ck>mmissioner  denying 
a  motion  to  confirm  an  entry  under  sec- 
tion 7,  act  of  March  3, 1891,  is  not  final, 
nor  will  an  apx)eal  lie  therefrom 402 

Will  lie  from  a  Judgment  rendered  on 
refusal  to  plead,  when  demurrer  to  the 
charge  is  overruled 848 

Win  not  lie  from  a  decision  of  the  Com- 
missioner holding  that  an  affidavit  of 
contest  is  sufficient,  and  ordering  hearing 
thereon,  as  such  ruling  is  Interlocutory 
in  character 347 

Will  lie  from  action  that  involves  the 
Commissioner's  Jurisdiction  In  the  dls- 
I)Osltlon  of  public  lands 259 


May  be  taken  from  an  order  of  cancel-? 
lation,  with  the  privilege  of  submitting 
supplemental  proof,  but  if  the  decision 
below  is  affirmed  the  right  to  submit  sucli 
proof  will  not  be  subsequently  accorded.  211 

Right  of,  from  the  final  decision  of  the 
local  office,  should  not  be  abridged  on  the 
plea  that  such  action  is  necessary  for  the 
protection  of  selections  that  must  be  lo- 
cated within  a  limited  period,  where  &ucli 
selections  are  made  with  full  knowledge 
of  prior  adverse  claims - 

The  time  within  which  to  file  does  not 
begin  to  run  until  notice  of  the  decision 
is  duly  served 

Time  allowed  for,  from  the  rejection  of 
an  application  is  limited  by  notice  of  such 
action,  and  not  by  the  action  itself 

The  local  office  has  no  authority  to  ex- 
tend the  time  within  which  an  appeal 
may  be  taken  from  its  action 

A  stipulation  of  the  parties  extending 
the  time  allowed  for,  from  a  decision  of 
the  General  Land  Office,  Is  Ineffective  in 
the  absence  of  departmental  consent 
thereto 44 

It  is  no  excuse  for  failure  to  file  in  time 
to  show  that  appellant's  attorney  was 
misled  as  to  the  time  by  a  notation  on  the 
record  In  the  local  office,  where  said  attor- 
ney accepts  service  of  notice  and  gives  his 
receipt  therefor WT 

Ten  days  additional  are  allowed  for 
filing,  when  notice  of  a  decision  is  given 
through  the  mall  by  the  local  office,  irre- 
spective of  the  time  actually  required  for 
the  transmission  of  the  notice 186,601 

In  computing  the  time  allowed  for,  the 
period  covered  by  an  intervening  motion 
for  review  should  be  excluded,  and  this 
rule  is  not  affected  by  a  withdrawal  of 
said  motion  before  decision  thereon 19S 

Failure  to  file  within  the  prescribed 
period  warrants  an  order  of  dismissal...  697 

From  the  Commissioner's  decision,  on 
claims  arising  before  town-site  trustees 
in  Oklahoma,  must  be  taken  within  ten 
days  from  notice  of  the  decision 888 

Will  be  dismissed,  if  notice  thereof  with 
a  copy  of  the  specifications  of  error  is  not 
served  upon  the  opposite  party 674 

Will  not  be  considered  by  the  Depart- 
ment in  the  absence  of  notice  to  the  oi>- 
posite  party,  and  due  proof  thereof 4 

The  errors  alleged  should  be  spedflcally 
set  forth 241> 

The  government  does  not  take,  in  case 
of  adverse  action  of  local  office  in  pro- 
ceedings directed  by  the  Land  Depart- 
ment  60S 

Not  necessary  for  the  protection  of  the 
government  In  proceedings  directed  be- 
fore the  local  office,  and  where  there  1b  no 
adverse  claimant 608 
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In  the  absence  of,  a  decision  of  the  local 
office  is  final  as  to  the  facts,  and  will  not 
be  disturbed  except  as  provided  in  rule  48 
of  practice 686 

In  the  absence  of,  the  Commissioner 
should  correct  errors  in  the  decision  of 
the  local  office,  where  said  decision  is  not 
consistent  with  the  finding  of  fact  by 
said  office 486 

A  decision  of  the  local  office  rejecting 
the  claim  of  a  State  under  the  swamp 
grant  is  not  final,  even  though  not  ai>- 
I>ealed  from,  as  the  Commissioner  must 
review  the  entire  proceedings 341 

Failure  to  take,  in  case  of  a  rejected  ap- 
plication to  enter,def  eats  all  rights  of  the 
applicant 260,866 

Is  a  waiver  of  a  pending  motion  to  set 
aside  the  decision  and  remand  the  case  to 
the  local  office 845 

Validity  of,  from  the  local  office  will  not 
be  considered,  where  the  case  is  submitted 
on  its  merits  to  the  General  Land  Office, 
without  objection  to  its  jurisdiction 506 

Where  a  case  is  returned  to  the  General 
Land  Office,  on  the  request  of  the  appel- 
lant, for  the  consideration  of  new  facts, 
the  appellate  jurisdiction  of  the  Depart- 
ment terminates,  and  can  not  again  at- 
tach, except  on  subsequent  appeal  from 
the  acUon  of  the  Oeneral  Land  Office 281 

An  appellant  from  adeclsion  of  the  Oen- 
eral Land  Office  is  entitled  to  have  all  the 
record  on  which  action  was  taken  trans- 
mitted to  the  Department 140 

Taken  on  behalf  of  a  deceased  timber- 
culture  entryman  confers  no  jurisdiction 
if  not  authorized  by  the  heirs  or  legal  rep- 
resentatives of  the  decedent 50 

After  the  allowance  of,  the  Commis- 
sioner has  no  jurisdiction  to  entertain  a 
motion  to  dismiss  the  same 607 

Disposition  of  land  released  by  relin- 
quishment during  the  pendency  of,  must 
be  governed  by  the  act  of  May  14, 1880,  and 
not  by  rule  58 500 

Costs. 

Security  for,  by  the  deposit  of  a  reason- 
able sum,  may  be  required  by  the  local 
office  on  the  filing  of  a  contest , 660 

Of  a  contest,  must  be  paid  by  a  timber- 
culture  contestant  who  attacks  an  entry 
for  the  puriiose  of  securing  the  land  under 
act  of  June  14, 1878 280 

A  motion  to  retax,  is  not  an  original  or 
independent  proceeding,  but  incidental 
to  the  trial;  and  after  the  case  has  passed 
beyond  the  jurisdiction  of  the  local  offi- 
cers, they  have  no  authority  to  entertain 
said  motion,  nor  will  the  Department 
pass  on  the  same  until  the  trial  case 
comes  up  for  consideration 78 

Continuance. 

Failure  to  appear  on  the  day  to  which 
a  case  Is  continued  is  sufficient  ground 
for  dismissing  ihe  contest 80O 

2666— VOL  13 iS 


Hearing. 

Ordfer  for.  Is  discretionary  with  the  Com- 
missioner and  will  not  be  disturbed  un- 
less an  abuse  of  discretion  is  shown 706 

Authority  of  the  Commissioner  to  or- 
der may  be  reviewed  on  certiorari 250 

Will  not  be  allowed  on  the  application 
of  a  transferee  who  purchases  after  judg- 
ment of  cancellation 805 

Notice. 

Of  hearing  must  state  the  time  and  place 
therefor,  and  describe  the  land  involved, 
and  if  defective  in  these  particulars  juris- 
diction is  not  acquired  thereby 420 

Of  hearing,  can  only  be  issued  by  the 
local  officers.  The  authority  can  not  be 
delegated  to  another 420 

Of  contest,  can  not  be  served  by  regis- 
tered letter,  and  such  service  confers  no 
jurisdiction  upon  the  local  office 546 

The  service  of,  must  affirmatively  ap- 
I»ar 808 

Should  be  given  the  opposite  party  in 
the  case  of  a  petition  presented  to  the 
Commissioner  requesting  the  submission 
of  a  question  to  the  Department  for  sum- 
mary action 277 

Of  an  application  for  oeniorari  should 
be  served  upon  the  opposite  party 078 

Of  an  application  for  certiorari  need 
not  be  served  upon  the  attorney  of  the 
opposite  party  where  due  service  is  made 
upon  the  party  himself 680 

Of  appeal,  to  other  applicants  for  the 
same  tract,  need  not  be  given  In  case  of  a 
rejected  application  to  enter,  where  the 
question  is  solely  between  each  appli- 
cant and  the  government 80S 

Publication  of,  only  authorized  when  it 
is  shown,  by  the  affidavit  of  the  contest- 
ant, or  such  other  evidence  as  may  be 
required,  that  due  diligence  having  been 
exercised,  i)ersonal  service  cannot  be  ob- 
tained  240 

If  evidence  is  offered  In  support  of  the 
affidavit  filed  as  the  basis  for  publication 
it  should  be  written  out  and  attached  to 
the  affidavit 840 

On  motion  to  set  aside  service  of,  the 
local  officers  may  properly  review  their 
own  action  in  directing  publication 840 

Of  a  decision  to  one  of  the  attorneys  for 
a  party  is  notice  to  such  party 865 

Of  a  decision  to  the  attorney  of  record 
is  notice  to  the  party  he  represents,  but 
not  to  the  heirs  of  such  party 504 

Of  a  decision  is  not  served  by  mailing  a 
copy  to  an  address  not  given  by  the  party .  285 

Of  a  decision  should  be  given  a  trans- 
feree, where  the  fact  of  transfer  is  dis- 
closed by  the  evidence;  and  in  the  absence 
of  such  notice  the  decision  does  not  be- 
come final  as  to  said  transferee 78 

Of  cancellation,  can  not  be  claimed  by 
a  mortgagee  who  has  not  filed  in  the  lo- 
cal office  a  statement  of  his  Interest 560 
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Of  cancellation,  can  not  be  denied,  in 
the  presence  of  an  Intervening  claim, 
when  sent  to  the  address  given  by  the 
oontestanVs  attorney 970 

Rehearing. 

Motion  for,  is  based  upon  newly  discov- 
ered  evidence  or  error  occurring  in  the 
trial 728 

Should  not  be  filed  with  motion  for  re- 
Tlew,  but  separately 788 

On  application  for,  ex  parte  affidavits 
may  be  considered  where  they  present 
newly  discovered  evidence 682 

On  the  ground  of  newly  discovered  evi- 
dence, will  not  be  granted  unless  it  ap- 
pears that  the  alleged  evidence  would 
warrant  a  change  of  judgment 798 

Facts  known  to  the  applicant  at  the 
time  of  the  hearing,  and  in  his  possession 
then,  cannot  be  considered  as  newly  dis- 
covered evidence  on  application  for  re- 
trial  688 

On  the  ground  of  newly  discovered  evi- 
dence, will  not  be  granted  if  it  is  not 
made  to  appear  that  the  alleged  discov- 
ery was  acted  upon  without  unnecessary 
delay,  and  the  proof  of  diligence  must  be 
clear 266 

Motion  for,  based  on  newly  discovered 
evidence  should  be  supported  by  the  affi- 
davits of  the  witnesses  who  will  testify  to 
the  alleged  newly  discovered  facts  or  rea- 
sons given  for  their  non-production 206 

Will  not  be  granted  on  the  offer  of  addi- 
tional evidence  that  was  withheld  on  the 
original  proceeding Sll 

Directed  by  the  Department  on  the  gen* 
eral  merits  of  a  case,  brings  the  record  be- 
fore the  General  Land  Office  for  decision 
upon  all  questions  that  may  thus  be  pre- 
sented  264 

Review. 

Motion  for,  is  based  upon  some  error  in 
the  findings  of  fact  or  construction  of 
law 726 

Motion  for,  should  not  be  filed  with  mo- 
tion for  rehearing,  but  filed  separately..  728 

The  affidavit  required  under  rule  78,  ac- 
companying a  motion  filed  out  of  time, 
can  not  be  taken  in  aid  of  a  previous  mo- 
tion that  is  not  thus  supported 286 

On  motion  for,  questions  will  not  be 
considered  that  are  raised  for  the  first 
time  which  should  have  been  presented 
at  the  hearing 616 

Time  within  which  a  motion  must  be 
filed,  except  in  case  of  newly  discovered 
evidence,  begins  to  run  from  the  date 
when  notice  of  the  decision  is  received. . .  286 

Questions  as  to  the  regularity  of  a  trial 
will  not  be  considered  when  raised  for 
t^e  first  time  on  motion  for 280 

Will  not  be  granted  where  no  new 
quetion  is  presented  for  consideration. 608, 670 


On  the  ground  that  the  decision  Is 
against  the  weight  of  evidence,  will  not 
be  granted  in  cases  of  conflicting  testi- 
mony where  reasonable  minds  may  dif- 
fer as  to  the  conclusion  that  should  be 
drawn  therefrom 562,615 

On  the  groimd  that  the  decision  is  not 
sustained  by  the  evidence,  will  not  be  al- 
lowed, unless  it  is  affirmatively  shown 
that  the  decision  is  clearly  wrong,  and 
against  the  palpable  preponderance  of 
the  evidence 

A  motion  for  the  review  of  a  depart- 
mental decision  filed  In  the  General  Land 
Office,  should  be  submitted  to  the  Depart- 
ment for  its  action  thereon ., 

The  pendency  of  a  motion  for,  protects 
the  right  of  the  applicant  as  against  in- 
tervening adverse  claims -. 

Motion  for,  does  not  operate  to  reserv^e 
the  land  involved,  but  subsequently  ac- 
quired rights  are  subject  to  the  final  dis- 
position of  the  motion 18S 

Preemption* 

See  Entry  Filing. 

The  term  "preemption**  is  not  limited 
necessarily  in  its  meaning  to  the  privi- 
leges conferred  by  the  general  statute, 
but  may  be  applied  to  other  cash  pur- 
chases, where  the  preferred  right  of  pur- 
chase is  restricted  by  conditions  similar 
to  those  lmi)osed  by  the  preemption 
law 50,88 

Bight  of,  may  be  exercised  by  a  married 
woman,  as  the  '*  head  of  a  family,"  where 
It  appears  that  the  husband  and  children 
are  actually  dependent  upon  her  for  sui>- 
port 5S» 

Right  of ,  as  the  "head  of  the  family*' 
can  not  be  exerciedby  a  married  woman 
who  voluntarily  leaves  the  home  of  her 
husband  to  reside  elsewhere,  even  though 
she  takes  the  children  with  her 679 

Heirs  of  a  deceased  pre^mptor  are  en- 
titled to  a  reasonable  period  within  which 
to  take  action  against  an  adverse  claim..  6M 

Section  2260,  B.  S.,  does  not  authorise 
an  administrator  to  complete  the  claim 
of  a  deceased  preSmptor,  where  the  heirs 
are  of  age,  and  proceeding  to  perfect  the 
entry 246 

Bight  of,  can  not  be  acquired  by  settle- 
ment and  filing  on  land  withdrawn  for 
the  benefit  of  a  railroad  grant;  and  if  the 
settler  dies  before  the  land  is  restored  to 
the  public  domain,  there  is  no  preemp- 
tive interest  to  descend  to  the  heirs 432 

Proof  of  thepreemptor's  qualifications 
is  furnished  by  the  affidavit  required  by 
■ection2262,B.S 378 

Bight  of  settler  not  defeated  by  a  for- 
mer unperfected  homestead  of  the  claim- 
ant, not  canceled  nor  relinquished,  if  he 
has  in  fact  abandoned  the  land  covered  by 
his  homestead  entry TtXS 
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Initiation  and  maintenance  of  a  home- 
stead is  necessarily  during  the  period 
thereof  an  abandonment  of  a  previous  un- 
perfected  ifre^mptlon  claim 617 

One  whose  claim  is  pending  at  the  pas- 
sage of  the  act  of  March  2, 1889,  is  entitled 
to  transmute  the  same  to  a  homestead 
entry  though  he  may  have  previously 
perfected  title  for  another  tract  under  the 
homestead  law 678 

Right  of,  can  not  be  exercised  by  one 
who  is  using  the  land  for  purposes  of 
trade  only (W6 

In  the  absence  of  due  compliance  with 
law,  the  right  of  purchase  is  defeated  by 
an  intervening  adverse  right 068 

In  order  to  defeat  an  entry  on  the 
ground  of  the  mineral  character  of  the 
land,  it  must  be  shown  that  the  mineral 
was  known  to  exist  at  date  of  entry 106 

Where  an  entry  is  attacked  on  the 
ground  that  it  covers  mineral  land  it  is 
not  a  sufficient  defense  to  show  that  the 
land  was  not  thus  known  to  the  claimant 
at  time  of  entry,  if  it  was  then  so  known 
by  others,  and  the  ore  was  then  exposed 
to  such  an  extent  that  one  who  had  been 
on  the  land  could  not  be  ignorant  of  the 
existence  of  the  mineral 517 

The  disqualification  imi)osed  by  the  sec- 
ond clause  of  section  2260,  R.  S.,  includes 
removal  from  land  held  under  equitable 
title 95 

One  who  quits  or  abandons  land  in 
which  he  owns  an  imdlvlded  interest,  to 
reside  on  public  limd  in  the  same  State, 
is  within  the  inhibition  of  section  2260, 
B.  S 848 

The  provisions*  of  section  2260,  R.  S., 
do  not  extend  to  one  who,  in  good  faith 
and  prior  to  settlement,  sells  the  land 
then  owned  by  him,  though  a  formal 
transfer  Is  not  made  until  after  settle- 
ment  875 

Under  the  first  clause  of  section  2260, 
R  S.,  one  who  owns  820  acres  is  not  enti- 
tled to  the  right  of,  and  such  inhibition 
extends  to  ownership  under  equitable 
Utle 05 

Price  of  Eiiind. 

See  Public  Land. 

Private  Claim. 

See  States  and  TerrUoHei, 

In  the  location  of  a,  in  which  the  de- 
cree of  confirmation  adopts  the  act  of  ju- 
ridical possession,  the  survey  is  controlled 
by  the. record  of  juridical  measurement . .    84 

The  government  must  be  reimbursed 
for  the  cost  of  the  survey  before  the  pat- 
ent issues 294 

The  costs  of  survey  that  are  required  to 
be  paid  are  only  the  costs  of  the  survey 
that  is  finally  approved  as  correct 294 
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The  Higley  survey  substantially  locates 
the  claimed  limits  of  the  Moraga  grant, 
and  lands  excluded  therefrom  by  said 
survey  are  public  and  subject  to  entry  so 
far  as  any  conflict  with  said  grant  is  con- 
cerned  297 

The  statutory  provision  directing  the 
surveyor-general  to  locate  a  selection  im- 
der  the  act  of  June  21, 1860,  does  not  take 
the  action  of  said  officer  out  of  the  super- 
visory authority  of  the  Commissioner 
and  Secretary 68A 

The  duty  of  locating  selections  under 
the  act  of  Jime  21, 1860.  Imposed  upon  the 
surveyor-general  of  Kew  Mexico,  de- 
volved ui)on  the  surveyor-general  of  Ari- 
zona when  the  lands  affected  passed  into 
the  new  smrveylng  district  created  for 
that  Territory 624 

The  right  to  locate  selections  under  the 
Baca  grant  is  confined  to  non-mineral 
land,  and  the  claimant  must  show  tne 
present  known  character  of  the  land 626 

The  grant  of  Las  Vegas  was  a  conces- 
sion of  separate  tracts  to  settlers  and  oc* 
cupants,  and  the  title  thereto  is  con- 
firmed by  the  act  of  June  21, 1860,  within 
the  prescribed  boundaries  of  the  original 
grant,  whether  within  the  town  of  Lias 
Vegas  or  outside  of  it 646 

The  confirmation  of  the  Las  Vegas  was 
made  direct  to  the  town  as  a  matter  of 
convenience  in  confirmation  andi>atent 
and  for  the  reason  that  the  town  was  a 
proper  party  to  ask  and  receive  relief  on 
behalf  of  its  people 646 

A  resurvey  of  Las  Vegas,  directed  so  as 
to  include  only  the  lands  allotted  under 
the  original  concession 646 

Patent  on  the  Las  Vegas  should  issue 
to  the  town  for  the  benefit  of  the  proper 
parties 646 

The  land  not  Included  In  the  resurvey 
of  Las  Vegas  should  be  opened  to  disposi- 
tion under  the  general  limd  laws 646 

The  right  of  the  town  of  Las  Vegas  to 
take  title  as  a  confirmee  having  been  rec- 
ognized by  Congress,  will  not  be  ques- 
tioned by  the  Department 616 

Private  Entry. 

QeePamnsnt. 

Prohibited  by  the  act  of  March  2, 1889..  560 

Protestfint. 

See  Praetie6  (sub- title  Appeal), 
A  distinction  should  be  made  between 
protestants  under  mineral  entries  and 

those  in  agricultural  entries 509 

One  who  prefers  charges  against  an  en- 
try.f  umishes  evidence  in  support  thereof, 
and  pays  the  cost  of  his  own  testimony,  is 
not  a  protestant,  but  a  contestant,  even 
though  he  formally  waives  the  prefer- 
ence right  of  a  successful  contestant 723 
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Public  Land. 


An  excess  In  the  area  covered  by  a  home- 
stead entry  may  be  paid  for  at  single  min- 
imum rate,  where  the  land,  though  double 
minimum  at  date  of  entry  is,  prior  to  pay- 
ment, reduced  to  single  minlnum  by  the 
act  of  March  2, 1889 825 

Though  the  language  in  the  railroad 
grant  of  March  3, 1803,  defining  the  limltA 
of  the  grant,  and  that  measuring  the  limit 
within  which  the  even  sections  are  In- 
creased in  price,  differs  in  terms,  the  ef- 
fect thereof  Is  to  fix  but  one  limit  and  in- 
crease the  price  of  even  sections  therein.  872 

The  Inclosure  of  any  i)ortion  of,  is  il- 
legal, unless  made  with  a  bona. tide  Intent 
to  claim  the  same  under  the  public  land 
laws 702 

An  illegal  Inclosure  of,  is  no  bar  to  the 
acquisition  of  a  settlement  right  thereon.  702 

The  bed  of  non-navigable  streams  and 
shallow  lakes  Is  not.  but  belongs  to  the 
adjacent  riparian  owners 688,724 

Pablic  Sale. 

See  Indian  Landt. 

Pnr€lias«r« 

See  Alienation.  Entry  (sub-title  Conjirmr 
ation).  Homestead,  (sub-title  Act  of 
Jane  lb,  2890). 

Railroad  Grant. 

See  SaUroad  Lands,  Wagon  Road. 

Adjustment. 

The  rule  laid  upon  the  Ontonagon  and 
Brul6  R.  R  Co.  to  show  cause  why  an  or- 
der of  forfeiture  should  not  be  made  for 
failure  to  construct  the  last  8  miles  of  its 
road  dissolved,  the  answer  thereto  being 
satisfactory 462 

The  beneficiary  under  a  grant  to  a  State 
is  entitled  to  be  heard  on  questions  of  ad- 
justment  464 

By  the  act  of  forfeiture.  March  2,  1889, 
the  line  of  constructed  road  furnishes  the 
measure  of  the  grant  and  the  basis  of 
the  terminal  lines,  and  said  lines  must  be 
drawn  at  right  angles  with  said  basis 464 

Section  4  of  the  forfeiture  act  of  March 
2, 1889.  expressly  provides  that  said  act 
shall  In  no  way  enlarge  the  original  grant .  464 

The  act  of  June  3,  1856,  granting  lands 
for  the  Ontonagon  road,  also  provided  for 
a  similar  grant  to  another  line,  and  where 
the  granted  limits  overlap  each  company 
takes  an  undivided  moiety 464 

The  Ontonagon  company  is  entitled  to 
the  odd  sections  within  lis  primary  limits 
coterminous  with  the  constructed  road, 
and  outside  the  primary  limits  of  the 
Marquette  road,  and  a  moiety  of  the  odd 
sections  within  the  common  granted  lim- 
its of  the  two  roads  coterminous  with 
the  constructed  road  of  the  Ontonagon 
company 464 


The  Ontonagon  and  Bml^  R.  R.  Go.  hav- 
ing constructed  20  miles  of  its  road,  is  em- 
tltled,  under  the  act  of  forfeiture,  to  the 
lands  earned  thereby,  if  that  quantity  of 
land  can  be  found  within  the  limits  pre- 
scribed by  said  act 4<W 

The  grant  of  June  8, 1866,  for  the  Onton- 
agon road  is  one  of  "place,"  and  not  of 
"quantity  " 46* 

The  claim  that  the  Ontonagon  company 
is  entitled  to  one  hundred  and  twenty  sec- 
tions of  land  for  the  location  of  Its  entire 
line,  in  addition  to  that  quantity  earned 
by  actual  construction,  can  not  be  recog- 
nized either  under  the  terms  of  the  grant, 
the  act  of  forfeiture,  or  the  ruling  of  the 
Supreme  Ck)urt  in  the  Oourtrlght  case. . .  46A 

The  determination  in  the  case  of  the 
Ontonagon  road  that  the  company  is  en- 
titled to  the  amount  of  land  measured  t^ 
the  constructed  road,  without  regard  to 
whether  said  road  was  in  operation,  will 
not  govern  in  cases  arising  under  the  gen- 
eral forfeiture  act 46# 

The  lands  west  of  range  S8  west,  within 
the  granted  limits  of  the  Hastings  and 
Dakota  grant,  and  Indenmlty  limits  of 
the  Manitoba,  were  free  from  the  claim 
of  the  latter  at  the  date  of  definite  loca- 
tion under  the  former,  and  hence  passed 
thereunder 440 

The  St.  Paul,  Minneapolis  and  Mani- 
toba Company  is  estopped  from  claiming, 
under  the  map  of  definite  location,  filed 
December  5, 18S7,  lands  west  of  range  38 
west,  as  that  iK>rtlon  of  said  map  was  re- 
jected, and  the  company,  acquiescing  in 
such  action,  filed  other  maps  under  which 
additional  lands  were  secured 440 

A  diagram  showing  the  limits  of  a,  pre- 
pared concurrent  with  the  filing  of  the 
map  of  definite  location,  and  upon  which 
withdrawal  is  ordered,  will  not  be  dis- 
turbed after  the  withdrawal  has  stood 
unquestioned  for  years  and  rights  have 
vested  thereimder 672 

The  grant  is  pro];>erly  charged  with 
lands  relinquished  by  the  governor  under 
the  State  act  of  March  1, 1877,  though  the 
title  thereto  does  not  x>&ss  to  the  com- 
pany  (St.  Paul,  M.  &  M.) Si9 

In  estimating  deductions  on  account  of 
prior  grants  in  accordance  with  section 
8,  act  of  March  3,  1865,  the  St.  Paul  and 
Sioiix  City  grant  Is  not  to  be  included 
within  the  grants  Increased  by  the  act  of 
1865,  as  special  provision  is  made  for  said 
road  by  section  7,  act  of  May  IS,  1864 849 

For  the  St.  Vincent  extension  of  the 
St.  Paul,  Minneapolis  and  Manitoba  Rwy. 
is  a  new  grant,  made  by  act  of  Congress 
after  the  original  grant  for  the  main  line. 
The  grant  for  said  extensicm  can  not, 
therefore,  be  adjusted  in  connection  with 
the  other  grants  as  an  entirety.  The 
grants  must  be  adjusted  separately,  ac- 
cording priority  of  right  to  the  prior  grant 
in  case  of  conflict 849,368 
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The  effect  to  be  given  tlie  Blanchard- 
RobertBon  agreement  by  section  4,  act  of 
February  8,  1887,  Is  the  right  to  purchase 
from  the  company  lands  that  are  con- 
firmed to  It  by  said  act,  and  were  occu- 
pied by  actual  settlers  December  1, 1884..  167 

The  burden  of  proof  Is  upooi  the  com- 
pany (Central  Pacific)  to  show  the  agri- 
cultural character  of  land  returned  as 
mineral 603 

The  Northern  Pacific  Company  Is  not 
entitled  to  notice  from  the  General  Land 
Office,  with  the  view  to  appeal,  where 
mineral  claims  are  approved  for  patent, 
and  the  record  shows  discovery  and  loca- 
tion of  the  mine  after  definite  location  ..  001 

Lands  Excepted. 

The  existence  of  a  prima  facie  valid  pre- 
emption filing  at  date  of  definite  location 
defeats  the  operation  of  the  grant 97 

A  preemption  filing  on  unoffered  land, 
under  which  proof  and  payment  are  not 
made  prior  to  public  offering,  raises  no 
presumption  of  occupancy  as  against  the 
subsequent  operation  of  a  grant 22 

The  act  of  July  27,  i860,  did  not  confer 
upon  the  Atlantic  and  Pacific  Company 
any  grant  of  lands  within  the  Indian  Ter- 
ritory   878 

Under  section  2.  act  of  Februarys,  1897, 
lands  occupied  by  actual  settlers  at  the 
date  of  the  definite  location  of  the  New 
Orleans  Pacific,  and  still  remaining  in 
their  possession,  are  excepted  from  the 
grant  made  by  said  act 1B7 

The  act  of  February  8, 1887,  in  confirm- 
ing the  grant  of  1871,  provided  that  it 
should  not  take  effect  \ypon  lands  that 
were  free  when  the  grant  to  the  original 
grantee  took  effect,  but  only  upon  Ruch 
lands  as  were  free  when  the  New  Orleans 
Pacific  was  definitely  located 157 

Indemnity. 

The  right  acquired  by  selection  is  de- 
pendent upon  the  status  of  the  land  at 
date  of  selection 586 

Until  selection  is  made  and  approved 
no  title  vests 230 

The  loss  on  which  the  selection  rests 
should  be  specified  tract  for  tract,  not  ex- 
ceeding in  any  case  an  entire  section 349 

The  right  to  select  a  particular  tract 
can  not  be  recognized  If  the  loss  is  not 
specifically  designated 97,410 

The  right  of  selection  can  not  be  exer- 
cised upon  land  that  is  covered  by  exist- 
ing entries  and  not  protected  by  with- 
drawal  280 

That  a  tract  is  within  the  geographical 
limits  of  another  grant  will  not  defeat  the 
right  of  selection  if  the  land  Is  otherwise 
subject  thereto 201 

An  expired  preemption  filing  is  no  bar 
to  selection dJT 


Pagew 

Action  should  not  be  taken  on  selections 
for  land  covered  by  expired  preemption 
filings  until  after  notice  to  claimants  to 
assert  any  rights  they  may  possess 849 

Selection  can  not  be  allowed  for  land 
Included  within  a  prior  prima  facie  valid 
selection,  and  such  an  application  should 
be  rejected,  not  held  to  await  the  result 
of  the  prior  selection 536 

Lands  not  withdrawn  and  covered  by 
the  settlement  claim  of  a  qualified  pre- 
Smptor  are  not  subject  to  selection 187 

The  Southern  Pacific  grant  expressly 
excludes  mineral  lands,  and  It  can  not 
select  such  lands  as  indemnity 166 

The  separate  adjustment  of  the  grants 
for  the  main  and  branch  lines  precludes 
the  right  of  selection  by  the  older  grants 
along  the  line  of  the  younger,  and  vice 
vena.    (St.  Paul,M.  &  M.) 354 

A  specification  of  losses  on  the  St.  Vin- 
cent extension  can  not  be  accepted  as  the 
basis  for  selections  on  the  main  line.  (St. 
Paul,  M.  &  M.) 440 

The  Northern  Pacific  must  exhaust  the 
lands  in  the  first  indemnity  belt  before  it 
can  obtain  title  to  lands  in  the  second,  but 
this  does  not  prevent  selections  in  the 
second  belt,  on  proper  basis,  pendingfinal 
adjustment  within  the  primary  limits 
and  first  belt aoi 

The  provisions  made  in  the  act  of  Jan- 
uary 14. 1880,  for  the  release  and  disposi- 
tion of  Mille  Lac  lands,  defeats  any  selec- 
tion of  said  lands  by  the  St.  Paul  and 
Duluth,  and  Northern  Pacific  companies.  230 

Where  lands  are  within  common  lim- 
its, and  unprotected  by  withdrawal  or 
selection,  they  are  open  to  entry,  or  selec- 
tion by  the  company  presenting  the  first 
application 440 

For  the  moiety  lost  In  common  granted 
limits  the  Ontonagon  Company  is  not  en- 
titled to  indemnity 464 

In  the  selection  of  indemnity  the  Onton- 
agon (Company  is  not  restricted  to  limits 
coterminous  with  constructed  road,  but 
may  go  beyond  the  same,  within  the  origi- 
nal Indemnity  limits,  to  make  up  defi- 
ciencies   464 

Under  section  4  of  the  forfeiture  act 
the  Ontonagon  Company  is  not  entitled 
to  select  as  indemnity  lands  formerly 
embraced  within  the  granted  limits  of  the 
Marquette  road,  as  said  lands  were  not 
subject  to  selection  under  the  original 
grant 494 

Withdrawal. 

For  Indemnity  purposes  excludes  the 
lands  covered  thereby  from  acquisition 
under  the  settlement  laws 214 

An  order  of,  is  effective  though  the 
lands  may  not  be  dlsi)osed  of  as  contem- 
plated, but  restored  to  the  public  domain.  605 
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An  order  withdrawing  lands  from  "pre* 
emptlon  or  homestead  entry  or  sale"  ex- 
cludes appropriation  under  the  desert- 
land  act,  though  such  entries  are  not 
named  in  the  order,  or  in  the  excepting 
clause  of  the  grant.    (Texas  Pacific) 666 

For  Indemnity  purposes,  made  Novem- 
ber 2, 1806.  and  December  16.  1871.  for  the 
St.  Paul  and  Duluth,  and  Northern  Pa- 
cific companies  resi>ectlvely  did  not  take 
effect  upon  lands  within  the  former  Mllle 
Lac  Reservation,  upon  which  the  In- 
dians had  a  right  of  occupancy  that  was 
not  extinguished  imtll  provision  was 
made  therefor  by  the  act  of  January  14, 
1889 230 

For  Indemnity  purposes  of  "vacant 
lands"  does  not  take  effect  ui>on  land  em- 
braced within  an  unexpired  filing;  and 
the  fact  that  under  present  rulings  said 
filing  would  not  be  permitted,  does  not 
operate  In  aid  of  the  grant 167 

On  general  route  does  not  take  effect 
upon  land  covered  by  an  unexpired  pre- 
emption filing;  andthepr^emptor's  com- 
pliance with  law  can  not  be  questioned 
by  the  comi>any 617 

For  Indemnity  purposes,  of  land  cov- 
ered by  a  prima  facie  valid  preemption 
filing  Is  In  operative 97 

Order  of  August  15, 1887,  revoking  the 
Indemnity,  for  the  Southern  Pacific,  took 
effect  as  of  that  date,  and  a  settlement  on 
land  Included  therein  existing  at  said 
date  takes  precedence  as  against  a  subse- 
quent selection 145 

Act  of  June  22, 1874. 

An  entry  can  not  be  confirmed  under 
said  act  if  it  has  not  been  relieved  from 
conflict  with  the  grant  In  the  manner 
prescribed 665 

Act  of  April  21, 1876. 

Where  no  withdrawal  is  directed  on 
filing  map  of  general  route,  and  a  home- 
stead entry  of  land  within  the  limits  of 
the  grant  Is  made  subsequently  thereto, 
and  prior  to  definite  location,  such  entry 
Is  confirmed  by  section  1 187 

A  desert-land  entry  is  not  within  the 
confirmatory  provisions  of  section  S  of 
said  act 665 

Railroad  Lands* 

Withdrawn  for  the  Marquette,  Hough- 
ton and  Ontonagon  road,  and  restored  to 
entr>'  by  the  Department,  may  be  entered, 
though  covered  by  unapproved  selection, 
subject  to  the  right  of  the  company 56 

Inwtinictions  'with  respect  to  cash  en- 
tries of  otld-numbered  sections  within 
the  limits  of  the  Ontonagon  and  Brul6  R. 
R.  grant;  December  30, 1883 423 


The  act  of  March  8. 1887,  Is  inandatOT7 
in  character  and  calls  for  judicial  pro- 
ceedings f^r  the  recovery  of  title  where 
land  has  been  erroneously  patented  or  cer- 
tifled  under  a  railroad  grant,  and  sacli 
grant  is  imadjusted 

An  expired  pretoiption  filing  of  record 
when  the  grant  becomes  effective  (by  defl  - 
nite  location  or  selection)  does  not  war- 
rant proceedings  for  the  recovery  of 
title  imder  the  act  of  March  3, 1887 560, 

Demand  for  reconveyance  imder  tlie 
act  of  March  3,  1887,  should  not  include 
lands  that  are  also  embraced  within  en- 
tries that  have  passed  to  patent.  The  par- 
ties may  be  left  to  an  assertion  of  their 
rights  In  the  courts 

The  forfeiture  act  of  March  2, 1889.  does 
not  confirm  entries  of  land  inriuded 
¥rithln  the  actual  adverse  occupation  of 
a  bona  fide  pre^mptor  on  May  1, 1888 873 

Behearing^* 

See  Practice. 

Re-instatement* 

See  Entry. 

RelinQuishineiit. 

Of  an  entry  opens  the  land  to  settle- 
ment at  once;  and  the  right  of  a  settler 
then  on  the  land  is  superior  to  that  of  one 
who  makes  entry  inmiedlately  after  the 
relinqidshment iflS 

A  timber-culture  entryman  who  files  a, 
and  applies  to  enter  the  land  under  the 
homestead  law,  cannot  thereby  defeat  the 
adverse  right  of  a  settler  who  is  then  re- 
siding upon  the  land 148 

On  presentation  of,  in  due  form  the 
local  office  is  warranted  in  canceling  the 
entry,  in  the  absence  of  information  that 
the  instrument  was  executed  by  one  of 
unsound  mind 5il 

Filed  during  the  appeal  of  an  adverse 
applicant  leaves  the  land  open  to  the  first 
legal  applicant,  subject  to  the  final  dis- 
position of  the  pending  appeal 600 

Will  not  be  accepted  where  the  entry- 
man  has  prevlou.sly  sold  his  interest  in 
the  land 9f 

The  husband  is  not  required  to  join  in 
the  execution  of,  where  the  wife  reim- 
quishes  an  entry  made  by  her  previous  to 
marriage 648 

On  cancellation  after,  the  land  covered 
thereby  is  open  to  entry  by  the  original 
entryman.  if  qualified,  the  same  as  by  any 
other  applicant 638 

Of  a  desert-land  entry  may  be  properly 
regarded  as  within  the  inrovlsions  of  sec- 
tion 1,  act  of  May  14, 1880 1 
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One  executing,  can  not  direct  who  shall 
receive  the  benetlt  thereof,  but  the  nam- 
ing of  an  Intended  beneficiary  does  not 
Invalidate  the  Instrument 

As  between  one  claiming  under,  another 
applying  to  contest,  the  judgment  of  the 
register  at  the  time,  as  to  the  matter  of 
priority,  will  be  accepted,  In  the  absence 
of  a  clear  showing  of  error  therein 641 

In  the  hands  of  a  purchaser  can  not  be 
made  the  basis  of  a  contest  by  such  pur- 
chaser  406 

Does  not  defeat  the  right  of  a  contes- 
tant if  the  cancellation  Is  the  result  of 
the  contest 437 

Filed  during  the  i)endency  of  a  contest 
will  not  defeat  the  right  of  a  contestant 
to  be  heard  on  the  charge  as  laid  by 
him - 84,196 

Is  not  In  aid  of  a  contest  imless  filed  as 
the  resultthereof 641 

Filed  during  the  pendency  of  a  contest 
Is  prima  facie  the  result  of  the  contest,  but 
such  presumption  may  be  overcome..  196, 486 

Filed  by  a  contestant,  can  not  defeat  the 
right  of  an  Intervenor  to  be  heard  who 
sets  up  fraud  and  collusion  as  against  the 
contest W 

Executed  during  the  sickness  of  the  en- 
tryman,  when  he  could  not  go  upon  the 
land,  subsequently  returned  and  retained 
by  him,  does  not  call  for  cancellation —  68 

Repayment. 

There  is  no  statutory  authority  for, 
where  the  entry  falls  through  no  fault  or 
error  on  the  part  of  the  government  —  850 

Of  purchase  money  paid  on  a  desert 
entry  can  not  be  allowed  where  the  entry, 
made  with  full  knowledge  of  the  facts, 
falls  through  alleged  inability  to  secure 
water  for  reclamation 896 

Alleged  double  minimum  excess  can 
not  be  repaid  under  the  last  clause  of  sec- 
tlon  2.  act  of  June  16, 1880,  unless  it  be 
shown  that  the  land  is  not  within  the 
limits  of  a  railroad  grant 972 

Reservation. 

No  siieclflc  statutory  authority  exists 
empowering  the  President  to  reserve 
public  land;  but  the  right  to  reserve 
such  lands  for  public  uses  is  recognized 
and  maintained  by  the  courts 426, 607, 628 

May  be  effected  through  a  proclama- 
tion or  an  executive  order 428 

Created  by  executive  order  excludes  the 
land  from  entry 628 

The  executive  will  In  creating,  is  not  to 
be  defeated  through  a  failure  of  the  sur- 
veyor to  properly  locate  the  boundaries.  628 

Created  by  executive  order  Is  binding 
upon  all  departments  of  the  government 
and  citizens  of  the  United  States 628 


Page. 
An  execntlTe  order  creating  a,  for  In- 
dian purposes,  and  excluding  therefrom 
the  major  part  of  a  settlement  claim  as- 
serted on  lands  subject  to  Indian  occu- 
pancy, does  not  operate  to  confer  settle- 
ment rights  that  could  not  otherwise  be 
obtained 260 

For  military  irarposes,  made  by  execu- 
tive order,  excludes  the  land  from  home- 
stead entry  60T 

Of  one  acre  at  Guthrie,  Okla.,  for  govern- 
ment use,  is  not  defeated,  though  not  lo- 
cated inexact  accordance  with  the  procla- 
mation of  the  President 

The  act  of  July  6, 1884,  restricted  the 
right  of  entry  within  the  old  Fort  Lyon 
military,  to  those  who  had  made  filing  or 
entry  prior  thereto,  and  subjected  the 
other  lands  therein  to  public  sale;  and 
the  status  of  said  lands  remained  un- 
changed until  the  act  of  October  1, 1800^ 
which  directed  their  disposition  under  the 
homestead  law 

Under  treaty  and  Constitutional  au- 
thority the  President  is  duly  authorized 
to  direct  a,  for  the  protection  of  the  Zuni 
Indians  in  their  occupancy 

The  act  of  Biarch  2, 1889,  gave  to  ipersons 
who  had,  in  good  faith,  settled  on  the 
Crow  Creek  and  Winnebago  Reservation 
between  the  dates  specified  a  preference 
right  to  reenter  upon  their  claims 667 

Created  by  executive  order,  issued  prior 
to  the  treaty  of  September  SO,  1854,  must 
be  taken  as  excluding  the  land  covered 
thereby  from  the  operation  of  the  treaty, 
by  the  consent  of  both  parties,  and  ex- 
cepting such  lands  f^m  the  right  of  pur- 
chase accorded  by  said  treaty 679 

Lands  In  the  Klamath  Indian,  were  not 
restored  to  the  public  domain  by  the  act 
of  April  8, 1864.  but  reserved  for  disposi- 
tion in  accordance  with  the  special  pro- 
visions of  said  act 788 

Of  certain  lands  in  Alaska  recom- 
mended   426 

Directions  given  for  the  temporary 
withdrawal  of  lands  for  Pike's  Peak  Park, 
and  for  proceedings  under  the  general 
instructions  of  May  15, 1891 5i 

On  revocation  of,  for  reservoir  purx)oses, 
afijlngfor  lands  Included  therein  and  can- 
celed for  conflict  therewith,  may  be  rein- 
stated      92 

Reservoir  Lands. 

'  See  Beservation, 

A  withdrawal  made  for  reservoir  pur- 
poses under  the  arid  land  act  will  be  re- 
voked, in  accordance  with  section  17,  act 
of  March  3. 1891,  as  to  the  lands  that  are 
finally  found  not  to  be  required  for  the 
purposes  of  the  reservation 08 
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Residence. 

Continuity  of,  not  Intemipted  by  tem- 
porary absences  occasioned  by  the  pov- 
erty of  the  claimant 42,113 

Absence  from  the  land  excusable  when 
In  obdlence  to  a  Judicial  order 214 

It  is  not  an  act  of  abandonment  for  a 
preemptor  who  is  residing  on  the  half  of 
a  quarter  section,  and  has  a  pending  con- 
test against  an  existing  entry  on  the  en- 
tire quarter,  to  remove  to  the  other  half 
on  the  cancellation  of  said  entry,  where  he 
maintains  settlement  on  the  whole  quarter  366 

A  settler  who  by  mistake  erects  his 
house  outside  the  boundaries  of  his  claim, 
and  resides  therein,  but  subsequently  re- 
moves to  the  claim  on  discovery  of  the 
mistake,  does  not  necessarily  manifest  a 
want  of  good  faith  in  continuing  to  use 
the  buildings  erected  on  the  adjacent  land.     7 

A  change  of  circumstances,  after  settle- 
ment and  before  final  proof,  may  be  such 
as  to  render  the  intention  of  the  settler  to 
leave  the  land  after  final  proof  entirely 
compadble  with  good  faith 74 

By  husband  and  wife  in  a  house  built 
across  the  dividing  line  between  two 
claims  will  not  secure  a  right  of  entry  to 
each;  and  where  one  of  such  parties  has 
received  final  certificate  the  claim  of  the 
other  must  be  canceled 784 

On  lands  within  the  former  Crow  Reser- 
vation, after  April  17. 1885,  and  prior  to 
the  proclamation  under  the  act  of  March 
2, 1889,  Is  a  trespass,  and  no  credit  there- 
for can  be  given  under  an  entry  allowed 
by  said  act fjW 

The  purchase  of  Improvements  is  equiv- 
alent to  making  the  same  if  the  purchaser 
makes  his  home  on  the  land 728 

Homestead. 

Not  required  of  a  homesteader  prior  to 
the  allowance  of  his  entry 154 

Not  required  of  the  heirs  of  a  deceased 
homesteader 228 

One  who  relinquishes  for  a  valuable  con- 
sideration a  preemption  claim  is  not 
thereafter  entitled  to  credit  for  residence 
imder  said  claim,  on  a  subsequent  home- 
stead entry  of  the  same  land 323 

On  the  original  farm,  prior  to  adjoining 
farm  entry,  can  not  be  computed  as  form- 
ing a  part  of  the  period  required  under  the 
latter  entry 713 

The  act  of  May  14,  1880,  does  not  waive 
any  requirement  as  to  the  period  of,  re- 
quired under  an  adjoining  farm  entry,  but 
allows  credit  for,  on  the  lanl  embraced 
therein  prior  to  the  entry  thereof 718 

Res  Jodlcata. 

See  Judgtttent. 

Doctrine  of,  is  applicable  as  between 
parties  litigant  with  respect  to  matters 
once  in  issue  and  determined  by  final  de- 
cision of  the  Department 366 


Case  is  not,  where  the  decision  Is  ren- 
dered upon  an  incomplete  record 503, 

A  letter  of  instruction  issued  by  tbe 
Commissioner  to  a  local  office,  is  not  an 
adjudication  that  will  prevent  subsequent 
action  on  the  part  of  his  successor  in  of- 
fice   OM 

Review. 

See  Practice. 

Revised  Statates. 

See  page  XXI  for  table  of,  cited  and  con- 
strued. 

Riffiit  of  Way. 

Canal  and  Resbbvoib. 

Application  by  a  canal  company,  under 
the  act  of  March  3, 1891,  can  not  be  ap- 
proved until  presented  in  conformity 
with  departmental  regulations iiQ 

Through  reservations,  for  canals  and 
ditches,  is  granted  by  section  18,  act  of 
March  3, 1881,  but  the  proviso  thereto  re- 
quires aU  maps  of  location  to  be  submit- 
ted for  approval  to  the  Department  hav- 
ing jurisdiction  over  the  reservation  In- 
volved    1^ 

Survey  of  canal  should  show  its  width 
at  places  where  the  lines  depart  from  the 
width  established  at  the  initial  point TtIT 

When  the  survey  of  a  canal  crosses  sec- 
tion and  quarter-section  lines  the  distance 
to  the  nearest  established  comer  of  the 
public  survey  should  be  noted  on  the 
map 7QJ 

Maps  of  survey  filed  imder  the  act  of 
1801  must  show  the  lines  of  each  smallest 
legal  subdivision  affected,  and  should  be 
drawn  to  a  scale  of  not  less  than  2,000  feet 
to  llnch idQ 

The  affidavit  of  the  surveyor  should 
show  the  facts  as  to  the  date  of  the  sur- 
vey, the  distance,  and  termini,  and  that 
the  survey  is  correctly  shown  by  the 
map 857 

The  certificate  of  the  engineer  as  to 
the  survey  of  the  proposed  line  of  route 
should  definitely  describe  and  locate  the 
termini  of  said  route 166,  SS7 

Maps  or  plats  filed  under  the  act  of 
March 3, 1891,  must  be  submitted  in  dupli- 
cate, and  the  map  sent  to  the  Depart- 
ment must  bear  the  certificate  of  the  reg- 
ister that  it  is  an  exact  copy  of  the  map 
filed  in  the  local  office 282 

The  certificate  of  the  register  should 
show  that  a  true  and  correct  duplicate 
map  of  survey  is  filed 707 

An  application  for  ditch  and  reservoir 
privileges  should  be  accompanied  by  evi- 
dence  as  to  the  person  authorized  to 
make  the  survey;  that  the  line  of  route 
and  location  as  surveyed  and  mapix^d 
were  duly  adopted  as  of  a  certain  date. ..  357 
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Application  for.ljy  aeorporatlon  under 
flection  18,  act  of  March  8, 1801,  should  be 
accompanied  by  a  certificate  of  the  proper 
officer  of  the  State,  showing  that  the  ar- 
ticles of  incorporation  have  been  filed  In 
accordance  with  local  requirements IM 

For  canals  and  reserTolrs,  under  the 
act  of  1891,  on  unsorveyed  land  can  not 
be  approved MO 

For  canal  purposes  can  not  be  approved 
across  land  granted  for  school  purposes.  867 

Where  the  line  of  route  passes  through 
a  school  section  it  should  be  shown 
whether  said  section  passed  to  the  State 
or  was  excepted  from  the  grant:  and  It 
should  also  appear  whether  the  ditch  or 
reservoir  i>asses  through  or  embraces 
land  within  a  government  reservation..  857 

Where  the  boundary  lines  of  a  reservoir 
cross  the  lines  of  a  public  survey  the 
I>olntof  intersection  should  be  marked 
on  the  ground,  and  the  distance  therefrom 
to  the  nearest  established  comer  outside 
of  the  reservoir  noted  on  the  map 081 

A  reservoir  site  can  not  be  secured  under 
the  act  of  1801  by  damming  a  river  and 
overflowing  the  adjacent  land 682 

The  act  of  1891  does  not  contemplate  the 
ai»proprlatlon  for  reservoir  purposes  of 
natural  lakes  that  are  already  a  source  of 
watersupply 681 

The  survey  of  a  reservoir  may  be 
mapped  to  the  scale  of  1,000  feet  to  1  Inch.  081 

Railroad. 

See  Station  Oroundt. 

The  fact  that  an  amended  map  Is  not 
filed  within  the  period  fixed  by  law  for 
filing  the  original  will  not  prevent  its  ao> 
ceptance  if  the  original  was  filed  In  time .    47 

A  map  of  definite  location  may  be  ao> 
oepted  as  filed  within  time  where  the  sur- 
vey of  the  line  and  the  construction  of 
the  road  are  carried  on  at  the  same  time 
and  the  map  of  such  survey  Is  filed  within 
twelve  months  after  the  location  of  the 
road 47 

A  map  of  definite  location,  under  the 
act  of  March  8, 1875,  will  not  be  apinroved 
If  the  termini  of  the  road  are  not  distinctly 
stated  In  the  affidavit  and  certificate  ac- 
companying the  same 18 

For  railroads  are  approved  though 
crossing  school  sections 4M 

School  liand. 

Under  the  act  of  March  2, 1863,  the  occu- 
I>ancy  of,  prior  to  survey,  by  actual  set- 
tlers oi>erates  to  exclude  from  the  reserva- 
tion only  such  parts  of  sections  16  and  86 
as  are  Included  within  such  occupancy..  382 

A  purchaser,  after  survey,  of  a  prior 
settler's  possessory  right  and  Improve- 
ments acquires  no  right  as  against  a 
school  grant 484 
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The  act  of  February  26, 1850,  is  a  general 
provision  applicable  alike  to  all  States  and 
Territories  and  authorized  the  Territory 
of  Washington  to  select  indemnity  to 
cover  losses  caused  by  the  reserved  sec- 
tions being  covered  in  part  by  permanent 
bodies  of  water 878 

Selections  of  Indemnity  made  by  the 
Territory  of  Washington  were  not  re- 
leased from  reservation  by  the  act  provid- 
ing for  the  admission  of  the  Territory  Into 
the  Union 878 

The  provisions  of  section  2276,  R.  S.,  re- 
stricting Indemnity  selections  to  the  land 
district  In  which  losses  occur,  are  repealed 
by  the  act  of  Feb.  28, 1891 708 

The  authority  to  locate  Indemnity  se- 
lections conferred  upon  county  commis- 
sioners may  be  exercised  through  an  au- 
thorized agent  (Washington) 878 

No  provision  made  for  indemnity  where 
school  sections  are  crossed  by  railroads 
claiming  the  right  of  way.  Recourse  to 
the  courtb  must  be  had  by  the  State  if  the 
right  of  way  is  Improperly  asserted 464 

The  exclusion  of  a  tract  Included  within 
a  preemption  filing  for  an  excessive  acre- 
age, based  on  settlement  before  survey, 
relieves  the  tract  excluded  from  the  set- 
tler's claim,  and  leaves  it  subject  to  the 
school  grant;  and  relinquishment  of  the 
tract  by  the  State  affords  no  basis  for 
indemnity 456 

The  Department  has  no  authority  to 
sanction  the  use  of,  for  town-site  purposes  640 

May  not  be  taken  for  town-site  purposes 
in  the  absence  of  settlement  rights  ac- 
quired prior  to  the  public  survey 887 

A  fee  of  81  each  to  the  register  and  re- 
ceiver Is  chargeable  to  the  State  (Colo- 
rado) for  each  indenmity  selection  of  160 
acres 728 

Scrip. 

Pending  unadjusted  locations  on  tide 
lands  confer  no  rights  as  against  the  title 
of  the  State  on  Its  admission  into  the 
Union 299 

An  application  for  permission  to  sur- 
render a  patent  issued  on  a  location  of, 
and  for  the  return  of  the  scrip  with  the 
right  to  pay  cash  for  the  land  on  the 
ground  that  the  acreage  called  for  by  the 
scrip,  and  shown  by  the  public  survey,  is 
not  found  in  place,  must  be  denied,  as 
the  land  is  not  now,  and  was  never,  sub- 
ject to  private  entry 550 

Return  of,  on  reconveyance  of  title  not 
justified  in  the  absence  of  showing  that 
the  value  of  the  land  has  not  been  dimin- 
ished by  the  patentee 660 

A  location  of  Sioux  half-breed,  by  one 
acting  in  his  own  Interest,  and  not  for 
the  benefit  of  the  half-breed,  is  in  vi- 
olation of  the  law  imder  which  the  scrip 
issued 673 
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Selection. 


See  Railroad  Grant,  StaUi,  and  Terri- 
tories. 

Seuremeiit. 

The  right  of,  can  only  be  acquired 
through  actA  performed  In  person  by  the 
party  seeking  to  secure  the  benefit 
thereof 1*B 

Validity  of.  not  affected  by  absence 
from  the  land  In  obedience  to  a  judicial 
order 814 

The  erection  of  a  "claim  stake"  with 
the  description  of  the  land  thereon,  Is  not 
such  an  act  of,  In  Itself  as  will  authorize 
a  preemption  filing 480 

Of  a  pre^mptor  who  falls  to  file  within 
the  statutory  ];)erlod  can  not  be  asserted 
as  against  the  Intervening  adverse  claim 
of  a  homesteader  who  has  compiled  with 
the  law 2W 

Acquired  through  forcible  Intrusion  se- 
cures no  right  under  the  preemption  law.  200 

May  not  be  prevented  by  the  mainte- 
nance of  an  Illegal  Inclosure  of  public 
land 702 

The  notice  given  by  Improvement  and, 
extends  only  to  the  technical  quarter  sec- 
tion upon  which  they  are  located 184,480 

Rights  of,  are  not  acquired  by  the  pur- 
chase of  the  improvements  and  iKNisess- 
ory  right  of  another 142 

Of  an  alien  is  made  good  by  a  subsequent 
declaration  of  Intention  to  become  a  citi- 
zen, filed  prior  to  the  Intervention  of  a 
valid  adverse  claim 182,242 

On  lands  withdrawn  for  railroad  pur- 
I>oses  takes  effect  on  revocation  of  the 
withdrawal 145 

On  land  withdrawn  for  the  benefit  of  a 
railroad  grant,  confers  no  rights  under 
the  preemption  law 482 

On  land  covered  by  an  Indenmlty  with- 
drawal confers  no  right  against  the  gov- 
ernment, but  as  between  two  claimants 
for  such  land,  priority  of  settlement  may 
be  considered 214 

On  land  covered  by  the  entry  of  another 
takes  effect  at  once  upon  the  relinquish- 
ment of  such  entry  to  the  exclusion  of 
rights  claimed  under  an  application  to 
enter,  filed  with  the  relinquishment..  148, 102 

Rights  not  acquired  on  land  subject  to 
Indian  occupancy 200,802,578 

Of  a  pre^mptor  not  defeated  by  an  out- 
standing homestead  entry,  previously 
made  by  him,  If  he  has  in  fact  abandoned 
the  land  covered  by  said  entry 702 

One  who  definitely  declares  the  extent 
of  his  claim,  is  estopped  from  subse- 
quently claiming  a  larger  tract  to  the 
Injury  cf  one  who  relies  ui)on  such  dec- 
laration  198 


Conflicting  tli^ts  acquired   prior  to 
■urvey,  may  be  adjusted  through  an  en- 
try made  on  the  agreement  of  either  partly 
to  convey  to  the  other  the  land  by  his  oo- 
capation ..» 19 

States  aad  Territories* 

See  School  Land,  Swamp  Land, 

California. 

The  right  of  purchase  under  eectlon  7, 
act  of  July  23, 1866,  extends  only  to  a  pur^ 
chaser  who  buys  relying  in  good  faltti 
upon  the  boundaries  of  the  private  dalno, 
as  generally  accepted,  and  which  after- 
wards are  found  to  be  Incorrect,  andL 
affords  no  protection  to  one  who  bnya 
with  good  reason  to  believe  that  the  land 
is  not  Included  in  the  grant 44B 

An  application  for  survey  filed  by  the 
State  under  the  act  of  March  8, 1871,  in 
which  the  land  is  described  by  township 
and  range,  is  not  materially  defective,  be> 
cause  the  county  is  wrongly  named 
therein.    (University  lands) B70 

An  application  of  the  State  for  a  surrey 
initiates  a  right  to  the  land  embraced 
therein  that  is  protected  as  against  sub- 
sequent settlers.    (University  lands) 570 

The  authority  of  one  acting  for  the 
State  under  the  act  of  March  8, 1871,  snfll- 
ciently  ap];)ears  where  his  acts  are  recog- 
nized by  the  Department  and  ratified  by 
the  State 870 

Montana. 

An  application  for  the  survey  of  lands 
with  the  view  to  their  selection  under 
act  of  February  22,  1880,  does  not  with- 
draw such  land  from  settlement;  nor  Is 
there  any  authority  to  withhold  such 
lands  from  settlement  until  the  State 
has  opportunity  to  select 711 

Station  Groands. 

Plats  of  station  grounds  must  show  the 
line  of  the  company's  right  of  way 18 

A  selection  of  station  grounds  will  not 
be  approved  where  the  right  of  way  and 
said  grounds  are  so  located  as  to  ex- 
clude access  to  public  land  lying  between 
said  right  of  way  and  station  grounds ...  Ill 

An  application  under  section  21,  act  of 
March  3, 1871,  to  purchase  land  for  station 
purposes,  unacted  ui)on  at  the  time  of  the 
forfeiture  of  the  grant  made  by  said  act, 
cannot  be  allowed 


Statutes. 

See  Act 8  of  Congresa  and  MevUed  StaluUt, 
pages  XVU  and  XXI. 

The  contemporaneous  construction  of, 
by  the  officers  charged  with  the  execution 
of.  Is  entitled  to  great  weight,  and  will 
not  be  overturned  unless  clearly  wrong.  17, 616 
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Survey. 

See  Private  Claim. 

In  the  execution  of,  courses  and  dis- 
tances must  yield  to  natural  monuments 
named  in  the  description  ol  the  land WS 

Resurvey  should  be  ordered  where  the 
work  Is  found  Inaccurate Wl 

The  returns  of  the  surveyor-general,  and 
the  record  of  work  done  under  his  dlrec^ 
tion,  constitute  evidence  that  can  not  be 
overcome  by  a  private  survey W 

Special  maximum  rates  will  not  be  al- 
lowed except  on  satisfactory  showing  that 
such  payment  is  necessary W2 

The  act  of  March  8, 1891,  provides  for 
the  survey  of  heavily  timbered  and 
mountainous  land,  and  for  the  examina- 
tion of  surveys  in  the  field Wl 

A  contract  for  the  establishment  of  an 
Initial  point  of,  by  means  of  a  traverse 
line  will  not  be  approved,  where  such 
point,  when  established,  would  be  of 
doubtful  certainty 710 

No  action  for  the  resurvey  of  a  town- 
ship should  be  taken  during  the  pendency 
of  an  appeal  from  the  rejection  of  the 
original 288 

An  entry  made  while  the  plat  of,  is  on 
file,  is  not  annulled  by  the  subsequent 
withdrawal  of  the  plat,  but  suspended 
during  such  withdrawal 297 

Where  a  conflict  arises  between  two  en- 
tries through  a  change  of  subdivlsional 
descriptions  on  resurvey,  the  superior 
right  is  with  the  prior  entryman 219 

Additional  lands  embraced  within  are- 
survey  are  not  open  to  filing  or  entry  un- 
til the  plat  is  filed  892 

Where  a  new  plat  is  required  to  include 
relinquished  land,  and  prior  thereto  an 
entry  is  allowed  In  accordance  with  the 
original  plat,  and  patent  issues  thereon, 
the  Department  has  no  authority  to  Issue 
to  a  transferee  new  or  amended  patent 
for  the  additional  acreage  shown  by  the 
new  survey - 

An  application  for  survey  under  sec- 
tion 2401  of  the  Revised  Statutes  will  not 
be  entertained  if  not  made  in  accordance 
with  departmental  regulations 466 

Meander  lines  of  land  that  borders  upon 
l>ermanent  bodies  of  water  determine  the 
quantity  of  land  for  sale,  but  the  water 
line  forms  the  true  boundary 64 

Will  not  be  authorized  of  land  that  lies 
between  the  meander  and  water  line, 
where  the  meandered  tract  has  been  sold 
by  the  government,  and  the  title  thereto 
has  passed  to  subsequent  purchasers 64 

Of  an  island  in  a  non-navigable  stream 
will  not  be  granted 724 

Of  land  covered  by  the  waters  of  a  mean- 
dered non-navigable  lake,  where  the  adja- 
cent lands  have  been  sold  by  the  govern- 
ment as  the  land  covered  by  such  lake  be- 
longs to  the  adjoining  owners 588 


Page. 
In  Alaska  the  deputy  surveyor,  tn  iso- 
lated localities,  may  administer  the  re- 
quisite oaths  to  chalnmen  and  others 606 

Suramp  Land. 

Rules  and  regulations  of  September  19, 
1801,  adoi)ted  for  the  presentation  and  ad- 
justment of  claims 301 

The  Ck>mmt8sioner  must  review  the  pro- 
ceedings in  the  local  office  in  the  case  of 
action  adverse  to  the  State,  whether  an 
apiwal  is  taken  therefrom  or  not 341 

The  grant  is  not  only  of  such  lands  as 
are  swamp,  but  also  of  such  as  are  "so 
wet  as  to  be  rendered  thereby  unfit  for 
cultivation"  (Iowa) 344 

Valley  land  subject  to  such  annual  over- 
flow that  the  native  grass  growing  there- 
on can  not  be  harvested  without  divert- 
ing the  water  therefrom  is  within  the 
terms  of  the  grant 841 

A  certificate  of  the  surveyor-general 
that  lands  within  a  specified  Ust  are  of  the 
character  granted  is  prima  fade  evidence 
as  to  the  character  of  such  lands  at  the 
date  of  the  grant  (Iowa) 844 

Selections  of,  should  not  be  contested 
during  thei)endency  of  government  pro- 
ceedings  269 

Contest  against  a  selection  of,  should 
only  be  allowed  on  prima  facie  showing 
that  the  land  Is  not  of  the  character 
granted 259 

Where  the  field  notes  of  survey  are  re- 
lied upon  by  1|he  State  to  determine  its 
claim,  and  the  survey  Is  made  prior  to 
the  grant,  it  must  satisfactorily  appear 
from  the  field  notes  that  the  land  claimed 
is  of  the  character  granted  (Mississippi) .  117 

The  burden  of  proof  Is  uiK>n  the  State 
where  the  field  notes  do  not  show  the  land 
to  be  of  the  character  granted 841 

The  State  may  show  by  evidence  outside 
of  the  field  notes  that  the  land  claimed  is 
swamp  or  overflowed 117 

The  election  of  the  State  to  be  governed 
by  the  field  notes  will  not  preclude  the  al- 
lowance of  a  hearing  to  determine  the 
character  of  tracts  claimed  under  the 
grant,  but  not  shown  to  be  swamp  by  the 
field  notes 786 

Where  the  State  has  elected  to  take 
under  the  field  notes,  a  hearing  will  not 
be  ordered  on  the  application  of  the  State 
to  determine  the  character  of  a  tract,  ex- 
cept on  prima  facie  showing  that  the  land 
is  of  the  character  granted 786 

Land  to  which  no  claim  has  attached 
prior  to  survey,  and  which  is  represented 
as  swamp  on  the  approved  township  plat, 
inures  to  the  State  (Cal.)  Irrespective  of 
the  actual  character  of  the  land 129 

Tide  Lands. 

On  the  admission  of  a  State,  it  acquires 
absolute  title  to  all  tide  lands  on  its  bor- 
ders, to  the  exclusion  of  any  rights  under 
pending  unadjusted  scrip  locations  for 
such  lands 299 
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Timber  CHltHre. 

See  Contest,  Entry,  Final  Proof. 
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One  who  enters  a  tract  broken  bj  a  pre- 
vloiu  claimant,  and  in  condition  to  be 
utilized  for  timber  growing,  IB  entitled  to 
credit  for  such  breaking,  and  not  required 
to  use  the  same  until  the  second  year 804 

Tinber  CatUnv 

Rules  and  regulations  governing  the  use 
of  timber  on  the  public  domain;  circular 
Issued  under  the  act  of  March  8, 1891 149 

Timber  and  Stone  Act« 

See  ApplieeUion, 

Town  Site. 

Generally. 

Land  settled  upon  and  occupied  as, 
should  be  entered  for  such  puri>ose,  to 
protect  the  Interests  of  those  concerned.  605 

Lands  selected  for,  are  not  subject  to 
agricultural  entry 148.  889,  404,  58B 

Entry  of,  by  an  Incorporated  town  must 
be  made  by  the  corporate  authorities  of, 
diOy  authorized  to  take  such  action,  and 
the  official  character  and  authority  of  the 
officer  making  such  entry  must  be  duly 
shown 4 

That  the  survey  of  a  claimed  town  site 
embraces  a  certain  area,  and  a  portion 
thereof  is  occupied  by  town-site  settlers, 
does  not  entitle  them  to  enter  the  lands 
within  said  ttoundaries  irrespective  of 
the  statutory  limitation  as  to  acreage...  827 

The  extension  of  a  town-site  survey  over 
a  school  section  prior  to  the  filing  of  the 
plat  of  public  survey,  confers  no  rights 
ui)on  the  townsite  claimants,  if  said  sec* 
tion  is  not  settled  upon  by  said  claimants 
prior  to  the  official  survey 827 

The  right  to  make  an  additional  entry 
of  lands  that  "may  be  occupied  for  town- 
aite  purposes  *'  can  not  be  exercised  upon 
lands  reserved  or  granted  for  school  pur- 
poses  827 

The  exclusion  of  a  portion  of  the  land 
embraced  within  the  boundaries  of  a 
town  site,  on  the  adjustment  thereof  to 
the  public  survey,  confers  no  right  to  an 
additional  entry,  if  vested  rights  are  not 
disturbed  by  said  adjustment 827 

Though  a  patent  for,  conveys  no  title  to 
a  known  lode  or  mining  claim,  it  can  only 
be  invalidated  by  Judical  proceedings  and 
with  a  view  to  such  action  a  hearing  may 
be  ordered  on  due  showing  of  such  lode 
claim  within  a  patented  townsite 809 


In  Oklahoma. 

See  Oklahoma. 

Section  4,  of  the  instructions  of  July  18, 
1890,  modified _--  7f» 

Under  the  act  of  May  14, 1890,  the  Secre- 
tary may  allow  appeals  from  the  deci- 
sions of  the  town-site  trustees  in  Okla- 
homa  9 

In  the  disposition  of  claims  arising  be- 
fore the  board  of  trustees,  an  appeal  froxa 
the  Commissioner  must  be  filed  within 
ten  days  from  notice  of  the  decision 208 

Land  can  not  be  taken  for,  that  Is  re- 
served for  school  purposes 640 

Applicant  for  the  right  of,  under  sectlofn 
28,  act  of  May  2, 1890,  must  give  notice  and 
submit  evidence  as  to  his  qualifications 
to  perfect  title,  under  the  homestead  law, 
before  the  plat  is  approved 700 

Under  the  act  of  May  14, 1890,  one  hun- 
dred people,  or  more,  may  select  820  acres 
for  a,  although  they  may  not,  at  the  date 
of  the  act,  or  selection  use  each  smallest 
legal  subdivision  for  municipal  purposes  600 

That  some  of  the  settlers  violated  the 
terms  of  the  statute,  and  the  President's 
proclamation.  In  entering  upon  the  land 
does  not  prevent  the  remainder  from  per- 
fecting an  entry  under  the  act  of  May  14, 
1890 «M 

An  application  to  enter  320  acres  in  Ok- 
lahoma, under  the  act  of  1880,  is  not  lim- 
ited by  the  acreage  actually  occupied.  The 
same  rule  as  to  occupancy  la  applicable 
to  entries  under  the  act  of  May  14, 1890. . .  404 

The  failure  of  an  applicant  for  town 
lots  to  properly  present  his  claim  before 
the  trustees  will  not  preclude  the  amend- 
ment of  his  application,  nor  the  subse- 
quent initiation  of  contests  against  ad- 
verse claimants 

Application  for  town  lots,  in  proceed- 
ings before  town-site  trustees  should  set 
forth  specifically  the  claim  of  the  appli- 
cant, and  Bhow  prima /ada  that  he  is  en- 
titled to  the  lots  in  question 

An  applicant  for  a  town  lot  will  not  be 
iwrmitted  to  take  land  that  has  been  pre- 
viously surveyed  and  set  apart  by  the 
townshlpauthorities  for  aimbllc  purpose. 

University  Eiands* 

See  Sttttea  and  Terriiorist. 

UTaffon  Road  Grant. 

The  grant  of  July  5, 18M,  is  one  of  quan- 
tity to  be  selected  within  specified  limltSi 
and  without  selection  the  right  of  the 
company  does  not  attach  to  any  specific 
tract 61,81 
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The  act  of  March  8, 1889,  does  not  divest 
tlie  Department  of  jurisdiction  over  the 
lands  granted  by  the  act  of  1866,  or  operate 
as  a  bar  to  patent  for  lands  accepted  there- 
from     61 

Failure  of  the  company  to  respond  to  a 
settler's  notice  of  intention  to  submit  final 
proof  for  land  Included  within  a  previous 
executive  withdrawal,  precludes  its  sub- 
sequent objection  to  the  allowance  of  the 
settler's  entry 61 

The  company  Is  not  entitled  to  special 
notice  of  a  settler's  Intention  to  submit 
final  proof  if  it  has  no  specific  claim  of 
record  for  the  tract  claimed  by  the  settler  174 


liTarrant. 
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Sections,  act  of  May  27, 1880,  extends  the 
time  for  the  survey  of  warrant  locations 
in  the  Virginia  military  district  of  Ohio, 
where  the  entry  was  made  prior  to  Jan- 
uary 1, 1852,  and  i^rovides  for  the  issuance 
of  patent  thereon,  and  rights  acquired  by 
compliance  with  said  statutes  are  not  di- 
vested by  the  act  of  August  7, 1882........  684 

Water  Bi^ht, 

See  Bight  of  Wajf. 
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